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I. Goals of Procedural Law

Not every dispute constitutes a case.

A. Access - rationing who gets into ct.

B. Judicial Economy - hyperlexis (too much litigation)

C. Comity - respect for decisions of other institutions [Waddell]
D. Timing

II. Subject Matter Jurisdiction (SMJ):  Does the court have power to hear the dispute?

A. General

SMJ based on Article III, §2 of US Constitution - not self-executing clause

SMJ is REQUIRED in order to be heard in Fed. Ct.

Federalism concern:  institutional relations (not personal - pty can’t waive smj)

SMJ is challengeable at any time in the case (except for collateral estoppel, which = separate suit)

Ct. can challenge SMJ even when not brought up by the parties.

Burden of proving SMJ is on (.

B. Two Kinds of SMJ:  Diversity and Federal Question

1. Diversity jurisdiction (Div.)- §1332

a) Rationales of §1332

(1) Protect out of state res. from in-state bias

(2) Cross-fertilization

(3) Put issues on national agenda

(4) Relief for crowded state dockets

(5) Convenience [Tashire]

(6) Address Foreign persons/ Foreign investments (outside U.S.)

b) Requirements of diversity

(1) Diversity of citizenship between parties

(a) Max. diversity required [§1332, Strawbridge]:  statutory reg., not Const.

(b) Min. diversity based on Art. III, not §1332 [Tashire]
(2) Must be citizen or perm. res. of U.S.

(3) Determination of state domiciliary 

(a) Citizenship of people

(i) Requires presence and intent to stay, however, if change in presence but no intent to stay, then previous domicile is retained.

(ii) People can only have one domicile at a time.

(b) Corporate domicile =BOTH

(i) State of incorporation AND

(ii) any state of principal place of business (PPB)

(iii) Special rule for ins. co.:  if P sues ins. co. instead of insured pty, ins. co. gets domicile of insured pty as well as state of incorp. and PPB [§1332(c)(1)].  Purpose is to prevent forum shopping (prevents P from bringing case to fed. ct. based on diversity on an out-of-state ins. co. when P and insured pty are same state).

(4) Legal representatives of children have the same domicile as the children they represent.

(5) Domicile is determined at the beginning of a suit

(6) Alienage jurisdiction 

(7) Citizenship of partnerships includes any state of any partner

c) §1359 - Diversity can’t be made collusively -can’t include or exclude parties in order to create diversity juris. (or to destroy diversity = Reverse §1359).

§1359 authorizes the court to scrutinize a (‘s structuring of a lawsuit.

§1359 and removal:  if P wants to stay in state court, ( will manipulate Strawbridge (max. div.) & 1441(b) (no removal if ( = citizen of forum).

Avoid Reverse §1359 dismissal.

Does Strawbridge apply to aliens?  Aliens are not part of Art. III or §1332 (e.g. Mr. Germany v. Mr. France in Ohio court).  §1332(a) -alien admitted for permanent residence status = state where domiciled -can work to defeat diversity.  If alien v. alien (both domiciled in dif. states), then = constitutional?

d) Amount in Controversy (AIC)

(1) Claim must EXCEED $50,000 in order to invoke diversity jurisdiction.

(2) Purpose:  to limit fed. ct. cases to significant cases

Cost of travel used to be an issue.

(3) ( sets the amount of the claim [Deutsch]

(4) To throw a case out on basis of AIC: 2 part test

(a) Legal certainty that AIC < = $50,000

(b) Lack of good faith = grounds for dismissal.

(5) 3 considerations for AIC req.

(a) Inclusion of elements of value

(b) Valuation

(c) Aggregation Rules:

(i) A single ( can aggregate all claims against the one (:  ( v. (, 1 claim, >$50,000, OK for diversity; ( v. (, 2 claims, each $26,000, OK for diversity.

(ii) A single ( can aggregate all claims against all the (s if CNOF (common nucleus of fact):  ( v. (1 & (2, $26,000 each, OK if jointly liable, NOT OK if separate and distinct.

(iii) 2 or more (s are never allowed to aggregate their claims:  (1 & (2 v. D, $26,000 each, NOT OK.

(iv) No double dipping when claims are merely characterized differently.  But, if 2 separate claims, e.g. one for compensatory damages and one for punitive, then OK.

(6) Exception to the general rules for div.:  Domestic relations

Examples:  divorce, alimony, child custody

The states are better equipped to hear these kinds of cases [Ankenbrandt]

Criticism:  the Ankenbrandt arg. is circular and is a sign that the federal courts don’t give enough weight to such cases (e.g. child kidnapping -why not in federal court?)

2. Federal Question jurisdiction (FQ) - §1331

No citizenship req., no AIC req.

Basis = Art. III, §2, US Const.: confers power for issues arising under the Const.

§1331 - arising under the Const.

a) Reasons for Fed. jur. in cases of FQ

(1) Expertise

(2) States may not be sympathetic.

May not uphold civil rights, abortion, etc.

(3) Uniformity in interpretation of the law.

(4) Insulation from local pressures (e.g. where judges are elected).

b) §1331 is applied through the Well-Pleaded Complaint rule [Mottley]:  2 tiers

(1) How does the sovereign court/jur. define a cause of action?

(2) The federal issue must appear on the face of the complaint.  The complaint must establish:

(a) that federal law creates the cause of action or

(b) that relief depends on the resolution of a question of federal law.

(3) In Duke Power, the complaint was not “well-pleaded”.  The court reformulated the complaint (=anomaly).

c) Reasons for the Mottley rule

(1) Timing - don’t waste society’s resources

(2) Limited judicial resources

(3) Party autonomy:  ( can’t tell the ( what ( must argue [Franchise Tax Board].

(4) Federalism

d) 2 permutations

(1) Declaratory Judgment Act

“What would happen if the potential event occurred?” =predictive judgment.

Accelerates the posture of the suit as if the controversy arose currently.  

Does not expand jurisdiction.

( can’t seek any relief except for the decision.

e.g. insurer co. seeks decl. judgment of no liability to pay insured.

McGee (?)

Mottley -sought decl. relief that RR would not be required to honor the Mottleys’ train passes.

Franchise Tax Board -decl. action does not = §1331 jur. when the sought for decree anticipates a federal defense (FTB -no tax per ERISA).

(2) Implied Right of Action [Duke Power]

The determination of an implied right of action = FQ.

	4 possible suits
	Explicit Right of Action
	Implied Right of Action 

(Merrell Dow)

	Federal Statute
	§1331 FQ
	Duke Power

	State Statute with Fed. ingredient
	Merrell Dow (see below -@)
	does NOT = §1331 FQ


@:  Merrell Dow:  Where the ( is suing on a state cause of action and a federal element is an aspect of the case, such that the claim turns on a construction of federal law, there is no FQ jur. under §1331 unless the federal statute confers an explicit cause of action even though the cause of action being brought is not that of the federal statute.  i.e. For §1331, the state tort must relate to a federal statute, unless the federal statute has an explicit cause of action, then the state has no cause of action.

Reason for @:  Further restriction of federal jurisdiction by the current Supreme Court.  Claims reduced substantiality of a federal interest.

e) Evolution of Well-pleaded complaint

(1) Osborn (1824)-initial definition of arising under jur.:  “ingredient of the original cause”

(2) Mottley (1908)

Narrowed the test for arising under jurisdiction

Test:  FQ must appear on the face of the well-pleaded complaint in order to arise under fed. law even if fed. law is likely to be determinative.

Artful pleading does not undermine fed. jur.

(3) American Well Works (1916)

Holmes test:  suit arises under the law that creates the cause of action.  Leaves many important federal issues to be revised under state court.

(4) Smith
Test:  includes cases where it appears that the right to relief depends on the construction of application of federal law and the federal claim rests on a reasonable foundation.

(5) Gulley (cited in FTB)

Fed. law must be an essential element (similar to Mottley)

(6) FTB
Reaffirms Smith test

Vindication of right under state law necessarily turns on some construction of some fed. law.

FQ jur. is appropriate when some substantial disputed question of fed. law = necessary element of one of the well-pleaded state claims.

(7) Merrell Dow
Question/ Issue:  Is there FQ jur. over state tort claims where Congress explicitly precluded a private right of action? (enforcement governed by agency)?  No, there is no FQ jur.

Long-settled understanding that mere presence of fed. issue in state claim does not automatically confer FQ jur.

Fed. interest does not = substantial if Congress does not explicitly provide for a private cause of action.

(8) Duke Power
Whether there is a cause of action is a FQ.  There is at least FQ jur. to determine whether there is a cause of action.

3. Supplemental jurisdiction -§1367

There is no explicit constitutional basis for supp. jur.

Claims and parties that do not otherwise have an independent basis of fed. jur. but are in fed. ct.’s power because of their relationship to an anchor claim within SMJ.

Scope of supp. jur. is the same whether the additional claims are brought by ( or ( (by counterclaim).

a) Issues

(1) Access & Equity -expense of bringing actions to multiple courts

(2) Judicial economy

(3) Comity

b) 2 types of supp. jur.

(1) Pendant

(2) Ancillary

c) The 1st claim must be under FQ

§1367(b) precludes supp. jur. for diversity cases.

d) §1367(a):  “related to”, CNOF [Gibbs]

(1) Art. III test: that the claims be so related to the anchor claim as to form part of the same case or controversy.

(2) Look at evidence for fed. and state claims (must be similar).

(3) Look at (‘s actions and intentions.

(4) Look at the effect on the jury.

(5) State and Fed. issues - would they clash if they were tried together?

(6) Is ( just trying to get into fed. ct.? -look for good faith.

e) §1367(b)

Each pendant party must have an independent claim.

No supp. jur. allowed in certain situations where the anchor claim is based on diversity.  Preserves complete diversity and no supp. jur. over parties under various joinder provisions.  If §1332 is not independently met, then no supp. jur.  e.g. must go through aggregation rules.

Example where supp. jur. NOT allowed:

	A (NY) v. 
	B (NJ)
	$50,000 claim
	= Anchor claim.

	v.
	C (NY)
	No diversity.
	No supp. jur. allowed.

	v.
	D (CA)
	$25,000 claim, Not AIC
	No supp. jur. allowed.


f) §1367(c): judge can throw out pendant state claims attached to fed. claim for any one of the four reasons:

(1) The claim represents a uniquely state concern.

(2) The state claim dominates the fed. claim.

(3) If the ct. dismissed the fed. claim, then only the state claim would remain.  The judge has the discretion to keep the state claim in federal ct. depending on the timing of the dismissal.

(4) Other compelling reasons (“fudge factor”).

(5) General comments

§1367(c) codifies those situations where the federal court chooses not to exercise supp. jur.  e.g. fed. claims dismissed early, remaining should not be heard by fed. ct.

g) §1367(d):  Tolling provision (time tolled + 30 days, unless state allows longer grace period)

Example:  Supp. jur., Fed. claim and state claim dismissed, sent to state court, initiation to dismiss -time tolled + 30 days, 2-year statute of limitations:

	Starting point for counting time
	10/31/91
	Tort

	1 year has passed
	10/31/92
	Suit filed

	Tolled
	6/30/94
	Motion to dismiss

	Tolled
	10/31/94
	Judge dismisses

	1 year + 30 days

(2-yr. Statute of Lim. less the 1 year that has already passed + 30 days)
	11/30/95
	Latest date to bring suit into state court.


4. Protective jurisdiction:  Congress protects a certain class of people/ parties [Red Cross]

Wherever Congress has legislative authority to promote rules of decision, a protective federal forum is allowed for the application of the rules which Congress would have created under Art. I and which would have had the effect of state rules of decision.

a) Defense of protective jur.:  Scope of Art. I is co-extensive with (the same as) Art. III. 

Thus, Congress can write law (Art. I) or allow protective jur. (Art. III).

Example:  interstate commerce

b) Criticism:  Why not write federal law, then, which would lead to FQ jur.? (i.e. dispense with protective jur.)

5. Removal jurisdiction -§1441 (statutory, not constitutional)

Basic point:  if you could have originally brought the suit to federal court, they you can remove it.  Only the ( can remove!

State to Federal in district where state trial court sits.

If the claim is an FQ issue (§1331), then the Mottley test still applies:  ( must have brought up the federal issue in a well-pleaded complaint.

Diversity jur. - if the claim could have been brought as under diversity jur., then, in general, removal is allowed.  However, you CANNOT remove the forum is already in the (‘s state.  §1441(b).

Examples:

	( (NY) v. ( (NJ)
	Court of NJ
	Cannot be removed. §1441(b).

	( (NY) v. ( (NJ)
	Court of NY
	Removal allowed because diversity, AIC, and not (‘s state.

	( (NY) v. ( (NJ) & ( (NY)
	
	No removal because no max. div.


a) §1359: No collusive diversity in removal

b) Reverse §1359: ( can’t destroy diversity when ( is trying to remove.

Examples:

	( (NY) v. ( (NJ)
	( adds ( (NY) for jurisdictional reasons in order to prevent ( (NJ) from removing to fed. court.
	( allowed to remove.  ( is trying to defeat div. (collusive/ reverse §1359)

	( (NY) v. ( (NJ)

Court of PA
	( adds ( (PA) purposely  in order to defeat removal.
	( allowed to remove.


c) §1441(a):  everything related

all claims within federal SMJ can be removed.

for purposes of removal, citizens under fictitious names (d/b/a corp., a/k/a corp.) are disregarded.

d) §1441(b): CNOF with FQ, which could have been properly joined under §1367, is removable to fed. ct.

In diversity cases, only non-citizen (s can remove (non-citizens of the forum state).

e) §1441(c): unrelated, separate, independent claims

§1441(c): If not CNOF, then can still remove together if one of the claims is FQ.

Judge uses the same reasons in both to remand --CNOF.

If so unrelated as to fall outside of §1367, then §1441(c) allows removal of the claim.

Exception to general rule of removal -when one claim is based on FQ, the entire case may be removed if separate and independent from the non-federal claim.  1990 Amendment: ( can’t remove when the basis of removal is diversity.

It is at the judge’s discretion to allow multiple state claims that have no federal basis but that have been joined with an FQ claim under state law to be removed with the federal claim.

Allowing state claims that have no federal basis into fed. ct. may be unconstitutional (Art. III).

Example:

	A v. B (Fed. claim) & C (State claim)
	B can remove to Fed. court, so B & C can remove.

	
	· Don’t want to limit B’s opportunity to remove because of C.

	
	· Don’t want to leave C below in the state ct. because then ( has to go to 2 courts.


f) §1446: Procedures for removal (be familiar with these)
III. Personal Jurisdiction (PJ):  Does the court have power over the parties?

A. Overview of IPJ

1. Beginning -Pennoyer -Territorial approach, physical presence tags jurisdiction.  Territorial limits of state define its jurisdictional boundaries.

2. Society became more technological, so International Shoe became the standard:  minimum contacts test -envisions (‘s fictional presence in a state.

3. The Warren court broadened the reach of jur. to haul the ( into court:  McGee -one contact.

4. Then, the pendulum swings the other way to not haul the ( into court.

5. Note:  After Shaffer, everything requires minimum contacts.

B. 4 Traditional Bases for IPJ

1. Physical presence in the state -Pennoyer
e.g. Grace case -Transient jurisdiction: flying over Alabama

Exception 1:  Cooper v. Wyman -witness to trial not amenable to jur.  = State supreme court case -limits authority.  Applies to witnesses.  Application to (‘s is not clear.

Exception 2:  Wyman v. Newhouse -( can’t be fraudulently induced into process of service.

2. Appearance before court

Adams v. Sander (note) -early case

When ( sues in forum, = amenable to all other claims.

3. Domicile -sufficient to establish jur. even if ( not present.

Milliken v. Mayer
Rationales: (1) not inconvenient for ( and (2) sovereign has interest (a) for the state to regulate the actions of its citizens, and (b) because ( gets benefits from the state.

4. Consent

Hess v. Pawloski:  if there is a statute, proper notification is specified in the statute.

Carnival Cruise (decided after Shaffer): consent under choice of forum clause was held to be valid 

Still need minimum contacts.

C. 3 Theories re: PJ 

1. 2 part test

a) Minimum contacts, AND

b) Fair play and substantial justice

2. Minimum contacts includes fair play and substantial justice (this test = move from formal to functional approach from the 2 part test.)

International Shoe fits both 1 & 2 above.

3. Scalia’s traditional approach -Traditional basis may be sufficient [Burnham, re: presence]; minimum contacts are not necessary if this traditional notion is satisfied.

Plurality opinions -majority of court but for dif. reasons, e.g. Burnham:

Scalia -tags jur. under Pennoyer regardless of minimum contacts

Other justices -minimum contacts satisfies the  jurisdictional test.

D. Approach to PJ problem

1. 1st Prong:  look at Long-Arm statute:  Does the sovereign (state of fed. govn.) have the power to hear the case?

a) 3 types of long-arm statutes

(1) Enumerated acts

(2) Based on certain contacts

For example, NY statute (pp. 253-55)

(3) Extends to the constitutional max.

b) Long-arm statute must state that the particular contacts are relevant.

Note:  in long-arm statutes, “foreign” = foreign to that state.

2. 2nd prong:  Due Process/ minimum contacts analysis.

Minimum contacts and fair play, substantial justice (due process).

a) Minimum contacts analysis: 2 schools of thought (see Asahi for illustration of both sides).

(1) Look for minimum contacts.  If there are minimum contacts, then determine whether the exercise of jurisdiction is reasonable.

(2) Amalgamated factors:  Minimum contacts analysis is balanced with purposeful availment, etc.

b) 1st, decide whether jur. is General or Specific

(1) The requirements for contacts related to the claim are less than for contacts that are unrelated to the claim.  Unrelated contacts must meet the continuous and systematic standard.

Helicopteros (unrelated contacts)

Keeton (related contacts because the magazines were sold in the state.  Requirements = weaker)

The nature of the contacts is important even after the contacts are determined to be related.

(2) General v. Specific jurisdiction

(a) General jurisdiction:  Unrelated claim jurisdiction

Cause of action does not arise from (‘s cause of action with forum state; thus, continuous and systematic contacts are required.

Allstate (note)

State asserts jur. over ( on all claims against the ( whether or not related to (‘s in-state activity, e.g. ( domiciled in the forum state, long-arm statute, etc.

(b) Specific jurisdiction:  Related claim jurisdiction

If cause of action arises from (‘s contacts with the forum state, then fewer contacts are needed to support IPJ than if an unrelated claim.

McGee example -one insurance policy sufficient to exercise jurisdiction.

Exception = stream of commerce cases.

State asserts jur. over ( only for claims related to or arising from (‘s activity in the forum state.

Interpretive problems over what makes the contact relevant:

(1) is that substantively an essential part of (‘s claim -McGee:  entered insur. contract with son.

(2) “But for” test:  but for (‘s transaction of business in the forum state, (‘s injury would not have occurred.

(3) Helicol -can sig. amount of in-state activity allow a weak claim?  “Related to” jur. between gen. & spec. jur. (dif. from arising under).

c) Then, apply the following factors -Don’t leave any of these factors out of your analysis!!!!

(1) Purposeful Availment

Fairness/ Reciprocity:  Benefits from state; owe obligation to the state.

Fair warning

Foreseeability = factor (but not determinative)

McGee = high water mark.  Strong proactive step re: insur. = purposeful availment.  Minimum contacts satisfied by single or isolated act in forum state.

Hanson v. Denckla -no state jur. over non-res. ( unless purposefully availed himself of the privilege of conducting activities and enjoying benefits of the forum state.

Asahi = another case where few contacts needed to meet the test.  5 justices believed that stream of commerce = sufficient minimum contacts, but fails the reasonableness prong, so can’t assert jur.  J. Stevens -quantity of in-state activities can compensate for other factors.

Stream of commerce is under purposeful availment -need some effort to market in the state.  Unilateral activity (act by ( or 3rd party who is not the () is not sufficient.  e.g. Hanson -( moves on her own.

Gray seems like it’s no longer good law.

Volkwagon requires more than foreseeability.

(2) Burden on (
Main issue = convenience

Others:  e.g. Asahi -subjecting foreigners to American court is burdensome.

(3) Interest of Forum State

Stronger if ( = resident of that state; clear in Asahi
Long-Arm Statute:  if enumerated, then acts as a strong indication or strong evidence of the state’s interest.

(4) (‘s interest in relief

Does the ( have other options?  Asahi
(5) Interstate judicial system’s interest in the most efficient resolution.

If there are multiple (s, then do them all together.  Atkinson.

Shared interest of the several states in furthering fundamental social policies -shared substantive issues

Worldwide Volkswagon -shared interest in promoting commerce.  If allow jur., then result of discouragement of commerce?

Kulko -court says no shared interest in child support issue because of Federal Reciprocity Act (=other mechanism).

d) Additional factors that may or may not be relevant

(1) Choice of law issue

The fact that the choice of law is clear is not sufficient alone for jur.  But, can be a factor.  Burger King.

(2) How contracts are used

Contracts = evidence of purposeful availment

Burger King:  20 yr. contract of continued interaction; contract = evidence of purposeful availment.  Franchisee has bargaining power.

Formalism giving way to functionalism.

Contracts -bargaining positions of the parties is relevant.

Carnival Cruise -selection clause re: choice of forum (not determinative, but = factor)

Cognovit note -very strict.  Basically, attorney acts as (, i.e. if you are sued, you concede liability in advance.

(3) Jurisdiction by necessity

Hershkoff only spent a few minutes on this.

Court’s never use the terminology of “jur. by nec.”  Court always wants to come up with an argument.

Balancing of factors is likely to be compelling because jur. is necessary due to lack of other options.  Atkinson.  Mullane.

Does not = factor that court would rely on.

E. Rule 4(k) = service rule (not source of jur. -tells us which long-arm statute to refer to.)

Read the advisory notes (similar to mini-hornbook)

1. If state ct., look to the state’s long-arm statute and service of process rules (which are important for notice and jurisdiction).

2. If federal court:

a) if based on Diversity, look to State long-arm statute (no federal common law) and Federal service of process rules.

b) if based on FQ, then apply Rule 4(k):

(1) 4 bases for federal jurisdiction and FQ

(a) Long-Arm statute of state where district court sits.  Service establishes PJ if ( is subject to jur. under the law of the state where the fed. ct. sits.  Jurisdictional reach = co-terminous with the state.

(b) Bulge Rule:  allows party to be joined to suit if within 100 miles of the courthouse.

Only applies to parties under Rule 14 and 19.

Does not apply to principal parties.

Motivated by efficiency.

Coleman case

(c) Interpleader -nationwide service of process

Rule 4(k)(1)(c) -Dunlevy; (probably not important.)

(d) Any specific statute of U.S. [Omni], e.g. antitrust law, securities law, etc.

(2) Rule 4(k)(2) applies only to foreigners.

Foreign ( who is not subject to suit can be brought in by aggregating contacts (FQ cases only)

N/A to Asahi because that was a diversity case.

c) Rule 4(n) authorizes quasi in rem in emergency cases.

Seems to say that QIR might be treated differently than IPJ.  Congress allows QIR (infer the does not = IPJ).

F. In rem (IR), Quasi in rem (I) & (II) (QIR(I) & (II))

QIR(I): rights of particular parties before the court to a thing.

QIR(II): dispute is not the thing itself, e.g. ( slipped and fell. -( liable only up to the value of the property attached.

1. Before Shaffer:  IR, QIR (I) & (II) complied with Due Process if ( had property in the state.

a) IR -cases re: title to land against the world

b) QIR(I) -cases where claim arises out of relation to the land (usually when no IPJ over ().

c) QIR(II) -claims not related to land, but ( has property in the state.

d) Sometimes QIR = IPJ in function when the damage claim is less than the total value of the property.

2. How did Shaffer affect IR/QIR?

Where property = basis for jur., then ought to be lesser showing of minimum contacts because of sovereign interest (?).  QIR can’t be used unless minimum contacts is satisfied.

3. After Shaffer: Most states have limited appearance statutes.

a) IR & QIR must go through minimum contacts analysis.

b) Since Rule 4(n) allows emergency QIR in fed. ct., then there might be evidence that you need less contacts for IR than for QIR.

c) Without minimum contacts with (, then no jur. available: IR, QIR or IPJ.  Since minimum contacts are required in any case, it is hard to think of a case where QIR would apply but where IPJ would not.

d) Special Appearance

Appearance for the limited purpose of contesting jurisdiction (IPJ, IR, QIR)

Allows ( to challenge jur. without submitting to the court’s power.

Not constitutionally mandated (CB 252, note 4)

If ( timely raises his/her jurisdictional objection and makes a special appearance, then he/she doesn’t lose his/her jurisdictional objection.

e) Limited Appearance

( allowed to defend himself to extent of IR/QIR case.

Immune to other suits while contesting IR/QIR suit.

Might not shield ( if ( does other business in the jurisdiction during the QIR/IR suit.

Jur. based on property.  (‘s exposure is limited to the property attached.

The Shaffer court did not have a limited appearance statute.

Jurisdiction based on property.  (‘s exposure is limited to the property attached.  Eliminates the potential harshness of QIR.

After Shaffer, no due process problem, so limited appearance is not as necessary to protect ( from injustice.

4. Intangibles can be a source for Pure IR (arg. over who owns the property).

IV. Notice and Opportunity to be Heard

Service = notification and establishment of jurisdiction

Notice must satisfy due process.  Due process only refers to state actions (government, sheriff, etc.), not private actions.  Example:  asking the state/ sheriff to attach the property.

Notice must be “reasonably calculated to effect service” (= balancing test, not bright line, not necessarily actual notice).  Mullane.

Is the statute constitutional?  Does the statute reasonably provide for reasonably calculated notice?  “Reasonably” includes factors such as expense, names & addresses, etc.  In Mullane, publication was sufficient for people whose names were unknown.

 Rule 4(k), (e), (f) -read Rule 4 to know where these provisions are.

Due process also requires opportunity to be heard (in addition to notice), e.g. prejudgment remedies (repossession, temporary restraining orders, garnishment, etc.

ex parte -without the other party being present

replevin -action for recovery

A. Is the statute sufficiently narrowly written to be constitutional?

See Door case for balancing test.

B. 3 prong balancing test

1. Strength of (‘s private interest

Property does not have to be a necessity.

Likelihood that transaction would not have occurred without the pre-judgment remedy.

2. Risk of erroneous deprivation

Likelihood of success of the case

Safeguards in place -could the ( get property back quickly without bond? -does the ( have to put up a bond?  Fuentes -bond = twice the value of the property (unreasonable).

What is the legal process of attachment?

What does the ( have to claim in order to attach?

3. Interests of the party seeking remedy

Interest of parties seeking the remedy and how they are related to the property they want to attach.

Does the ( already have a property interest in the property, e.g. joint ownership?

Govn. or public interest in attaching the property quickly, e.g. environmental, food, health.

V. Venue & Transfer

Rule 1400 = venue statute, so N/A to IPJ and Due Process Analysis.

Venue is not a constitutional issue, so talk about statutes!  

No due process required (not 14th amendment issue).

Motivated by Efficiency and Convenience

Venue restricts the geographic power of a court.

Jur. = power of the court to adjudicate over a particular claim over a particular (.

Venue generally protects (s.  Strange for ( to move to change venue, such as in Deere.  Value is placed on convenience in general, not for ( only.

Focus on federal venue laws.

Read the Venue statutes on the syllabus:  §§1391 & 1392!!!! IMPORTANT.

John Deere is a good case to review because issues of both removal and transfer are illustrated.

A. Two factors that underlie venue

1. Protection of ( from inconvenience

2. Societal interest in efficiency.

B. §1391 Venue generally

1. §1391(a) -Diversity cases

a) (1) If all (s reside in the same state, then venue can be in any district where any one of the (s resides.

b) (2) District where the property is located.

c) (3) AMENDED! -action may be brought in the district where ANY ( is subject to IPJ at the time the action is commenced and if there is no other district in which the action may otherwise be brought. 
2. §1391(b) -Federal Questions cases

a) (1) conditions same as §1391(a)

b) (2) conditions same as §1391(a)

c) (3) No district where action may otherwise be brought, an go to district where ( can be found (language unclear, but different form §1391(a)).

3. §1391(c) -Corporations

Corporation resides in any district where there are sufficient contacts for IPJ.  However, if no district has the most contacts, go to the district where there are more contacts.

4. §1391(d) -Aliens (non-US)

An alien may be sued in any district.

C. Venue by necessity

The court could bifurcate claims, but to do so would not be efficient.  Might raise the Sinclair problem of not treating parties fairly.  There is a notion of venue by necessity.

D. Removal of Venue:  state to federal

Move to the federal district court that encompasses the state court where you were.

Vertical:  state to federal, = removal of venue.

E. How would you transfer venue? (transfer is not removal.  transfer is within the same system).

Horizontal:  federal district to federal district, = transfer of venue.

Transfer is based on convenience.  Hoffman v. Blaski -can only transfer to a district where the case could have been brought originally.

Van Dusen -(also application of the law) must have jurisdiction and venue.

1. §1404 -Proper venue

Van Dusen -choice of law.  Choose choice of law of the transferor court (bring the law with you when you go.)  So, ( was stuck with the same law.

Choice of law of transferor still applies even when transfer requested/ moved by ( (Deere).

2. §1406 -Improper venue

Is transfer allowed in the interest of justice, or is the case dismissed?

Only need §1406 when there is an administrative problem.

Choice of law = that of the transferee court. (move to proper venue, use choice of law of the proper venue.)

3. §1631 -allows transfer where there is no venue.  Transfer will be based on jurisdictional problem or be in the interest of justice.

Read §1631.

F. Forum non conveniens (FNC)

Does not = legislative.  = Judge-made.

Case should be brought in the system which is more convenient and dismissed where not the same.

Federal system to Foreign country.

State to Foreign.

State to State (state may call it something other than FNC)

FNC is generally at the discretion of the trial court.

See Piper Aircraft case:  series of strategic forum shopping moves.

1. 2 requirements of FNC

a) ( must show that an adequate foreign forum is available.

b) Party and forum convenience override (‘s choice of forum and justify dismissal.

2. Balancing test:  strong presumption for (‘s choice of forum.

Includes:  convenience of witnesses, location of evidence and witnesses, interests of forum or alternative forum in adjudicating the case.  

Can the alternative forum enforce the judgment? 

Possibility of inconsistent verdicts because of multiple forums.

Convenience of current forum and its docket.

Possibility that forum court will have to apply foreign law (different country).

Fact that suing the ( in the forum would lead to application of unfavorable law does not in itself = basis for denying FNC dismissal unless the law is so unfavorable as to be no remedy at all.

Existence of alternative forum.

The above factors must be applied to the facts of the problem. 

3. Choice of law

a) Venue, §1404, use choice of law of the transferor court.

b) FNC, use choice of law of the new forum.

VI. Applicable Law (Erie)

Erie never arises in federal question cases -ONLY DIVERSITY CASES!

Can have supplemental jurisdiction (§1367) for diversity:  determine whether = supp. or div.




The twin purposes of Erie are (1) prevent forum shopping, and (2) prevent inequitable administration of the law.

Goal:  want vertical uniformity.  

Federalism concerns: federal court must have authority from the Constitution.

A. Swift v. Tyson (1842) -Supplement 44-47

Interpreted the Rules of Decision Act (§1652) to apply only to state legislative law and not to state common law.

Allowed fed. courts to search for the right answer regardless of state common law decisions.

Inequities:  No vertical uniformity:  could go to fed. or state court in the same state and get different results.

Federalism -Fed. courts should not have power that is not authorized by the Constitution through Congress.

B. Such inequities led to the decision in Erie R. Co. v. Tompkins (1938) -CB 354-362

There is no federal, general common law.  Federal courts must apply common law in addition to state statutes when hearing state claims.

Avoids the uniformity problem and makes the “natural law” idea obsolete.

Tradeoff for vertical uniformity at the expense of horizontal uniformity.  Leads to horizontal forum shopping.

Federal courts become ventriloquist dummies -merely parodied state law.

What if there were no state common law on the issue?  Then the federal court have to make the first decision on the issue.

C. After Erie,  (see Miller hornbook, pp.198-  )

1. Klaxon Co. v. Stentor (1941) -CB 359-360

When in federal court, diversity (& supplemental), use FRCP and apply state substantive law.  Use the choice of law of the state where the federal court sits.  So, what is “procedural”?

2. Guaranty Trust Co. v. York (1945) -CB 362-365

Outcome determinative test.

Federal court must apply the state rule over the federal rule if the outcome is different under the federal rule.

Policy -uniformity of results and prevent (s from forum shopping.

The following cases, if broadly determined, would always be outcome determinative, in which case, state law would always trump federal law:  Woods v. Interstate Realty Co. (1949), Ragan v. Merchants Transfer and Warehouse Co. (1949), and Cohen v. Beneficial Industrial Loan Corp. (1949) -all 3 cases at CB 365-66.

Ragan is an example of a Guaranty Trust case.

3. Byrd v. Blue Ridge Rural Elec. Co-op (1958) -CB 366-371

Balance state and federal interests -determine which one has no profound interest.

7th Amendment relied on as evidence of a strong federal interest in overriding state rules that conflict with the federal law re:  judge-jury relationships. 

Hard to apply because state interest is hard to obtain.

4. Hanna v. Plumer (1965) -CB 371-379

Direct Collision Test:  If Fed. Rule of Civ. Proc. conflicts with State Rule, the Fed. Rule trumps state law.

Rule:  If arguably procedural, the = constitutional.

§2072 Rules Enabling Act

Justice Harlan, in his concurrence (not binding), targeted his analysis at the behavior that the rule was trying to effect.  Laws governing primary conduct are better heard by state courts.  Procedural issues can be heard by federal courts.

5. Burlington Northern R. Co. v. Woods (1987) -CB 384-386

Alabama:  mandatory 10% penalty if party loses on appeal.

Federal:  penalty imposed at the court’s discretion.

Instead of the direct collision test, just need substantial conflict for FRCP to trump the state rule:  lose state autonomy and leads to some crazy outcomes (e.g. Deere).

VII. Preemption and FQ jur.

( claims that fed. law cuts off (‘s state right.  Mottley: fed. law = defense, not basis of claim.  In some cases, such as Labor Relations Act (all collective bargaining agreements = federal) or ERISA (FTB, fed. law, court gave no clear explanation of when fed. law preempts), then fed. law takes over the entire field (Total pre-emption).

Mottley -fed. RR act did NOT take over the field, only cut off a certain state right.

Preemption = supremacy of federal legislation over state legislation over the same subject matter.

VIII. Bringing in other parties

A. Supplemental jur. allows joinder of parties and of claims

A v. B ( + C )

Joinder:  NY v. NJ (+ NY)

Joinder = bringing in another party (or another claim)

B. Assignment: A gives C his claim (assigns claim to C to make C the holder of the claim).

A (NY) v. B (NJ)

 |

 |

V

C (NY) 

C. Interpleader does not require max. div. and is not collusive.
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