Procedure, Professor Hershkoff


A.  Will the court dismiss for lack of subject matter jurisdiction, 12(b)(1) (the parties may not waive nor or create SMJ  by consent.  The state interest in deciding the issue or not deciding it is too strong) (Implicates federalism, Art. III powers)

1. DJ (citizenship + amount in controversy)
2. SMJ (“case arising under”-- ingredient + sovereign + well pleaded complaint + smith + merrell dow x 3 )
B.  Will the court dismiss for lack of personal jurisdiction,12(b)(2), or, if granted, will it pass a collateral challenge? (note: this is waivable) (also may include property???) (statute-- state or federal long-arm + constitution)

1. Traditional bases (domicile, served in state, residence, consent)
2. Minimum contacts (that the cause of action arose out of/related to-- affiliating circumstances + convenience-- to defendant, plaintiff, state interest, several states’ interests)
C.  Will a Federal court apply state law sitting in its diversity jurisdiction?

1. Is it a Federal rule of procedure or a statute?

2. Does it really regulate procedure?



substantive: affects the rights and obligations of parties outside the courthouse


procedural: needed internal to the legal system, preservation of evidence.
D.  Will the court dismiss for failure to state a claim upon which relief can be granted in its pleading, 12(b)(6)= demurrer?  Or grant summary judgment for failure to indicate a material dispute of fact?
1. Burden of pleading: 6 tests.

2. Statute of limitations.  Rationale: litigation is stressful; you’re allowed to get on with your life, free from the knowledge that you’re going to be sued.

3. Even if plaintiff were to prove all the allegations in the complaint, she would still not be entitled to any relief.  However, if complaint is dismissed under R. 12(b)(6), will virtually always be given at least one opportunity to amend the complaint to state a compensable claim, before her case is dismissed.
E.  Will the court issue summary judgment of a claim as res judicata or partial summary judgment of an issue that should be precluded?
3 problems: 1. PJ , 2. SMJ (all aspects, including protective jurisdiction, but no supp. J.).  3. packs in erie pleading discovery summ. j. and preclusion.
Jurisdiction over the parties— Every exercise of personal jurisdiction must be consistent with 1) the state’s jurisdiction statutes and 2) the due process clause of the constitution (nor shall any State deprive any person of life, liberty, or property, without due process of law).
Rationale: Power of a court extends only over the territorial limits of the State in which it is established (Pennoyer).  Therefore, the court may not exert power over an individual who is a non-resident unless he has property or other sufficiently significant contacts in state that would allow him to reasonably anticipate being haled into the forum, having taken advantage of the benefits and privileges of that state, and the state necessarily having some quid pro quo for that person’s activities.  And Full faith and credit-- a state’s judicial system may hear a claim (of a non-resident?) seeking to enforce the judgment of a sister state, pursuant to the full faith and credit clause of Article Four of the Federal Constitution.  However, such power of enforcement is qualified so that it must give full faith and credit “only when the court rendering the judgment had jurisdiction of the parties and the subject matter and not to preclude an inquiry into the jurisdiction of the court in which the judgment was rendered.”  When a defendant calls for such an inquiry, this is known as a collateral challenge.  A defendant may also make a special appearance in the first instance to challenge the court’s assertion of power.
Federal courts can exercise power over a defendant whenever a court of general jurisdiction of the state in which the federal court sits could exercise jurisdiction, consistent with the 14th amendment.  FRCP 4(k)(1).
If and only if a defendant is not subject to personal jurisdiction in any state court of general jurisdiction, a federal court may exercise jurisdiction over the parties, consistent with the 5th amendment (minimum national contacts and interests), to hear a federal question claim.  FRCP 4(k)(2).
First, ascertain, based on the law of the rendering state, whether the court had jurisdiction over the parties.  The following traditional bases for jurisdiction over individuals are constitutional.  If we don’t find presence, we look for continuous and systematic contacts.
a. presence, so long as service of process is made on the person while she is in the forum state, even if defendant then leaves and has no other contacts, i.e. transient jurisdiction.
(Burnham v. Superior Ct.—Scalia’s plurality uses “traditional notions of fair play and substantial justice” to emphasize that service of process in state has been traditional base of P.J. since Pennoyer, and since nearly all states follow it, should be honored.  The Brennan’s four say need to balance practice against contemporary notions of what’s right, thus there might be instances where service of process in state leads to unconstitutional unfairness).

-process can be served as D passed thru state, regardless of D’s reason for presence (Grace v. Arthur—served on airplane as flying over).
b. fictional presence
domicile Milliken v. Meyer.  It is 1) where you intend (registered to vote, left property behind somewhere else, work location, family location) to return, more limited than residence. 2) a) where you currently dwell and b) you intend to remain indefinitely (retains domicile status until there is a new place that you intend to remain in indefinitely), (if D moves, must move before initial action against D, otherwise, movement to avoid P.J., and therefore irrelevant to P.J.)
property—No longer in rem jurisdiction, personal jurisdiction over thing against the world, e.g. to decide title, nor quasi in rem 2 jurisdiction= personal jurisdiction over a thing as a proxy for a person, w/ judgment rendered limited to the value of the property.  Both now require “minimum contacts” of the person that the thing in question represents the interests of, satisfying affiliating circumstances and reasonableness.  Shaffer.
c. residence—rationale: quid pro quo for privileges and benefits (police, fire, streets, etc.). No Supreme Ct. due process ruling on this yet-- probably residence is only one factor.
d. consent—without contacts, but 1) files an action (can’t avoid P.J. by not prosecuting or dismissing), 2) makes a general appearance (not a special appearance to contest jurisdiction), 3) tortious acts (encompasses negligent manufacture in foreign state, stream of commerce with the expectation that they will be purchased by consumers, BUT NOT “lingering effects” of an accident, 4) the United States asserts jurisdiction over a foreign national (Blackmer),  5) consent before claim arises, e.g. forum selection clause in contract.
See Carnival Cruise Lines, Inc. v. Shute (14th amendment applies only to state action, so forum selection clause is outside its purview “unless it is shown by the resisting parties to be unreasonable under the circumstances;” i.e. subject to scrutiny for “fundamental fairness.”  In Carnival, the clause is not shown to be unreasonable because

1. reasonable for a cruise company, like a shipping company, to specify forum, because it doesn’t want to be subject to a different forum for every customer (practical considerations)
2. plaintiff has notice that it will be haled into that particular forum

3. purchaser benefits from forum selection clause, because the cruise company can charge less by centralizing litigation and saving money on forum selection litigation (unsupported empirical assumption)

4. no evidence that the company chose this particular forum just to be inconvenient to potential plaintiffs (harassment would be unreasonable)
5) implied consent, e.g. non-resident motorist statute (a non-resident motorist uses Mass. roads AND a claim results from driving-related activities in the state, Hess  v. Pawlowski.
a) rationale: due to proximity to witnesses and location of the events, injury, damages, etc. in the case, “courts of the place of injury most convenient forum for trial.”

b) Quid pro quo legal rationale: state has right to i. require appointment of agent, ii. exclude people who refuse to make the appointment, and iii. can therefore infer that when people drive in state, they would have consented to appointment.
There are arguments on both sides whether it should still be around—seemed like International Shoe threw it out, but maybe Shaffer brings it back.
Second, the constitutionality of the state assertion of jurisdiction, given the two prongs of due process:

1. Sovereignty-- Limiting state sovereignty to the territory of the state-- affiliating circumstances, e.g. offices, agents, property, sales in forum, that do the work of purposeful availment, territorial presence.  They demonstrate reciprocally that it would be reasonably foreseeable to defendant that he be haled into the forum.  Can’t be had through plaintiff’s unilateral action.  See specific jurisdiction and general jurisdiction.
Rationale: without minimum contacts, state is overreaching its sovereignty  

Asahi plurality (therefore it’s not binding) adds that the action must be purposefully directed towards the forum state.
When analyzing the contacts, on the one hand, it may be isolated contact, on the other hand, it may be characteristic of a more ongoing relationship.  When given a set of behaviors is there’s no clear metric. You’re looking at the quantity and quality of contacts-- you have to analyze their context.  Then step back and say, this contextual analysis thing is for the birds.
Shaffer, unfortunately, requires all assertions of PJ to be subject to min. contacts inquiry.
2. Reasonableness-- Reject assertions of power too inconvenient for Defendant, in light of the claims asserted—1) is it inconvenient for D? location of the parties, the cost of litigation (to determine that: where your documents are, where your witnesses are, how far you’ll have to travel for depositions). 2) is D’s inconvenience outweighed by the State’s interest in this particular litigation, protecting citizens somehow, providing the particular remedy (must argue-- in asahi, where one was left only with the 3rd party indemnification claim, the commentators see the interest as weak-- you should fight that-- on the one hand, it might be weak, on the other hand, it relates to the cause of action, always down-stream pressures), 3) plaintiff’s interest in convenient and effective relief (if it increases forum choice available for plaintiff or provide plaintiff with the only possible forum), when that interest is not adequately protected by plaintiff’s ability to choose the forum, 4) the interest of the several states procedurally, i.e. of the “interstate judicial system” in shared norms, in obtaining the most efficient resolution of controversies, or 5) the shared interest of the several States in furthering fundamental substantive social policies.
N.B. J. Black disagrees with the use of the reasonableness prong, in its weighing defendant’s convenience so strongly-- it gives out-of-state courts too much power to judge the reach of state laws; it’s not in the 14th amendment, and the constitution gives states universal, essential amount of sovereign power to tax and exercise power over its citizens, to sue people w/in state.  The unelected judges shouldn’t be second guessing the judgments of state judges.
Specific jurisdiction, that is, where the cause of action arises out of or relates to the affiliating circumstances between the defendant and the state, requires far fewer contacts.
1) Personal jurisdiction over a foreign party with relevant isolated or sporadic contacts that impinge on a state’s territory is constitutional where, inter alia, the state has enacted a statute that sets out the state’s interest in regulating that type of contact, as long as the forum is reasonably convenient to the defendant.

See McGee v. Int’l Life Ins. Co.--cause of action involved D’s one in-state activity; Calif. had strong interest in protecting its citizens, evidenced by its statute giving them a local forum to sue out-of-state company with which they had dealings-- least contact where Supr.Ct grants P.J.
BUT compare Hanson v. Denckla, Delaware Bank didn’t initiate relationship w/ Florida resident (unlike McGee).  Instead, customer moved from PA to FL.  Therefore, Ct. adds idea that the defendant must “purposefully avail itself of the privilege of conducting activities within the forum State, thus invoking the benefit and protections of its laws.”

Kulko—just buying a plane ticket for daughter is not a sufficient affiliating circumstance.  Merely causing an effect within the state without purposeful availment, i.e. commercial activity, will not support jurisdiction.

Keeton—affiliating circumstances are satisfied by distribution of magazines, even though the claim doesn’t seem to arise out of them in particular, as no one in N.H. has heard of her.
Stream of commerce cases—“the placement of a product into the stream of commerce, without more, is not an act of the defendant purposefully directed toward the forum state,” and therefore does not satisfy the minimum contacts prong of the constitutionality test for personal jurisdiction.  

Examples of “something more” than awareness of its product’s entry into the forum state through the stream of commerce: special state-specific design, advertising, channels for advice to that state’s consumers, marketing through a distributor who agreed to be a sales agent.
Stevens in Asahi disagrees: selling 100,000+ units annually is purposeful availment.

Disagreement on the minimum contacts prong (whether it should even be addressed, whether the additional test is necessary as this is a special case, and whether putting the product into the stream of commerce suffices)

Agreement that the reasonableness prong says defendant would have a “heavy and disproportionate burden” to be haled into the state, as Furthermore, plaintiff is not a California resident—state’s interest in adjudication is diminished considerably. 
“World-Wide Volkswagen also admonished courts to take into consideration the interests of the “several States,” … this advice calls for a court to consider the procedural and substantive policies of other nations whose interest are affected by the assertion of jurisdiction … [such] interests of other nations in a state court’s assertion of jurisdiction over an alien defendant…as well as the Federal interest in its foreign relations policies, will be best served by a careful inquiry into the reasonableness of the assertion of jurisdiction in the particular case, and an unwillingness to find the serious burdens on an alien defendant outweighed by minimal interests on the part of the plaintiff or the forum State. ‘great care and reserve should be exercised when extending our notions of personal jurisdiction into the international field.’”
Brennan— “Minimum contacts must exist among the parties, the contested transaction, and the forum State.”  The interests of the forum State and other parties are entitled to as much weight as defendant’s contacts/interest in convenience in this triangulation/sliding scale.  Majoritarian approach to specific jurisdiction unnecessarily emphasizes “arising out of” contacts, subjecting the due process inquiry to the vagaries of state pleading, and whether particular facts are or are not part of the underlying claims that the court is trying to get jurisdiction over—all contacts are relevant.
E.g. World-Wide Volkswagen v. Woodson, the witnesses, injured parties, and evidence were all in the forum state, and defendants’ car was involved, so unless there’s some “heavy and disproportionate burden” that distributors would suffer, it’s  reasonable that they appear.

Rationale: the world has changed since International Shoe was decided, and primary focus on defendant’s convenience is outdated, as communication and travel over long distances has become much easier.
Useful when defendant takes no benefits in the forum or the contacts are only somewhat related.
General jurisdiction—in order for jurisdiction over claims unconnected with in-state contacts to be consistent with due process of law, the defendant must have continuous and systematic contacts with the forum state, a far higher standard of affiliation.  One must characterize and re-characterize the contacts as related and unrelated, in aggregate, and seriatim.

Rationale: consequences are severe for Δ, always a corporation, which can then be sued on anything, so finding it should not be done lightly.
Such contacts do not compel the grant of general in personam jurisdiction, they only make it constitutional.
Casual contacts (even 2 business deals) or presence of a corporate employee or officer is not by itself sufficient to confer jurisdiction over the corporation (Perkins v. Benguet Mining Co.)  In Perkins, it was a case of jurisdiction by necessity and sui generis—de facto headquarters outside residence in wartime.  Seems to take the contacts in aggregate in determining the amount of purposeful availment.
Helicopteros—seems to look at each contact individually, rather in aggregate, and no single element is continuous and systematic.  President’s travels to state, trips for negotiating contracts, accepting checks drawn on a forum State bank, purchasing helicopters, equipment, and training services from a forum State company, sending employees to training, and hiring the pilots who eventually died in forum State do not constitute “continuous and systematic” activities.  Purchases and related trips, even if occurring at “regular intervals,” standing alone, are not sufficient.
Reasons against jurisdiction: contract not signed in forum, decedents ≠ Texans, accident took place in Peru, no office, no P.O. box, no agent, no phone, no incorporation, choice of forum clause.
Obviously, the “ad-hoc balancing test” from Perkins used by the majority in Helicol doesn’t give sufficient guidance, predictability, or certainty to litigants or to courts.

Brennan—by taking advantage of the economic benefits and opportunities offered by States, corporations should be allowed to be subjected to suit in the forum that is significantly affected by its activities.  “Numerous and frequent commercial transactions in state” are sufficient to make such an assertion of jurisdiction constitutional.  Thinks general jurisdiction is a lost cause and wants a very broad inquiry for specific jurisdiction instead.
On the internet--“The likelihood that personal jurisdiction can be constitutionally exercised is directly proportionate to the nature and quality of commercial activity that an entity conducts over the Internet.” 1) look to the totality of the circumstances a la Brennan in Helicopteros, 2) then use purposeful availment as a proxy for minimum contacts, that is, look for “something else,” in addition to foreseeability, like Asahi plurality, in order to constitutionally hale them into the forum, whether the defendant could anticipate being haled in light of its activities.
Zippo.com, but draws an obsolete distinction between interactive and active.  A “sliding scale” in asking how much weight should be given to specific contacts, world divided into 3 categories: passive sites (can’t send an email) (no longer viable), on other end of spectrum, active sites, which allow purchases and sales, considered a very robust contact, the equivalent of a virtual store.  “Interactive sites” in the middle, allowed for more than just exchange of information, for example, allow purchases.
L.L.Bean.com argues since in Helicopteros, in-state purchases are not sufficient to have general jurisdiction, Rosenberg, in-state sales are also insufficient to have general jurisdiction.  But as one moves away from the quid pro quo of presence, domicile, of being able to participate in its polity, shouldn’t the reasonableness of being haled there come to the fore.  Interest of the state in protecting its citizens.  Interest of the several states in setting procedural and substantive norms.  

(L.L. Bean’s selling its merchandise through catalogs and maintaining its interactive website, as well as marketing, sending employees to meet with vendors, and advertising did not approximate physical presence in state.)
“If we allow foreseeability to be the test of affiliating circumstances, any seller of chattels would be appointing the chattel as the agent of the corporation.  Wherever the product goes, the defendant can be haled into court.  The corporation must instead “reasonably anticipate” being hailed into the forum.  The problem with that distinction is it doesn’t take into account that the laws affect expectations/actions of plaintiffs and defendants.  If you appoint the chattel as agent, the corporation will be very careful to specify where the chattel can go.
Problem with the realists’ approach to personal jurisdiction: everything is contextual, balancing, facts and circumstances, much better at destroying doctrine than constructing it.  Defendants cannot predict from case to case whether they will be subject to a state’s jurisdiction.  They cannot structure their activities to get predictability, so they abandon the default rules for contract clauses.

Subject Matter Jurisdiction-- Federal subject matter jurisdiction cannot be waived or created  by consent of the parties.  The state interest in deciding the issue or not deciding it is too strong.
State Courts-- see state law (exclusive jurisdiction? limited jurisdiction?) + the state’s constitution.  Very little federal role in determining the Subject Matter Jurisdiction of state courts.  Perhaps could read into necessary and proper clause of Art. I.  But the conventional view is that federal courts do not have a large role in policing state Subject Matter Jurisdiction.
concurrent jurisdiction-- Unless congress passes a statute of exclusive jurisdiction for fed. cts, the default is that state cts. may hear federal law claims.  The power of a State’s Court of General Jurisdiction is concurrent with that of its specialty cts. of “limited jurisdiction.”
Federal Courts-- (statutory authorization + Constitution authorize Congress to create this kind of power in the federal courts).  We only are looking at private parties suing one another, including alienage jurisdiction, not when a state is a party.  Different jury pool, non-elected life-term supposedly impartial judges.

Statutory authorization= §1331 and §1332 and § 1367

Constitution says “The judicial Power of the United States… shall extend to all Cases , in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their authority; … between Citizens of different States….”
Diversity Jurisdiction-- the Constitution authorizes Congress to give the courts the power to hear cases between citizens of different states, and between domestic citizens and foreign citizens.  It is not discretionary-- if the rules are met, the court must hear the case.
Rationale: prevent out of state residents from in-state bias (although studies have shown little anti-out-of-state bias) and cross-fertilization of ideas, when Federal courts apply state law.
28 U.S.C. § 1332-- authorizes the courts to hear diversity claims when 1) all parties at the commencement of the suit are citizens of different states and 2) the amount in controversy exceeds $75,000.

Complete jurisdictional diversity of the parties is required, at the commencement of the lawsuit.  Strawbridge.  Doesn’t matter if there was a mutual mistake, as in the river changed-- judge the facts as they actually were at the beginning.  Krieger.
Exceptions: class actions-- rule 23-- we look only at citizenship of named plaintiff to a lower minimal diversity of citizenship requirement.  Federal interpleader actions, where only minimal diversity among the parties is required.

Marital disputes, divorces, alimony, child support-- the court, through its exercise of federal common law/interpretation, declined the power congress gave it (and that’s OK b/c congress was aware of this exclusion and didn’t act) b/c marital relations are essentially a State [ecclesiastical] function, goes against separation of church and state.
Citizenship of individuals is determined by domicile, 1) a fixed residence coupled with 2) intent to return.

Representative of infant, decedent, or incompetent is a citizen of the state where the party she’s representing is a citizen, for purposes of that person’s interests.

Individual in transit, who has a residence en route to another, despite no intention to go back to where she came from, her old domicile remains in effect until there is the requisite new established residence and intent to stay/return.

Unincorporated associations—e.g., limited liability partnerships and labor unions look to citizenship of each and every one of their members.

Intent to return-- evidenced by totality of the objective indicia: joined place of worship, obtained paying resident status, as opposed to non-resident status, joined health club, registered to vote.  Subjective intent is far less important.
Citizenship of corporations comprises both 1) the state of incorporation and 2) the state of its principal place of business (determined by its nerve center, its corporate activities/operating assets, or the totality of the circumstances).  If the other party is a citizen of either of those locations, there is no diversity.

Policing behavior to create or defeat jurisdiction
-28 U.S.C. § 1359-- a district court will not have jurisdiction where a party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction. (protecting state interests against fed. govt. the dist. cts. haven’t been reading it literally, they’re willing to pierce the veil of corporate behavior.  Ask whether assignment has a legitimate business purpose apart from this case, whether it’s made after the dispute arises, and what percent of judgment is legal action is paid back to the holder i.e. to the original corporation.

-realign parties--  even though Δ2, is being sued as a Δ, actually its interests are of a π, and reassign the party as a π—this is JUST for the purposes of jurisdiction.
-ignore or eliminate parties with only a nominal interest in the litigation, rather than a real interest from the roster, saying their interests will be represented by other parties in the litigation. (Pete Rose and Cincinnati Reds-- a mini hearing w/o merits just to determine the interests of Reds to determine whether their interests are met would be time consuming.  Need to decide these motions, or would cause a lot more strategic behavior)
Alienage Jurisdiction-- between citizens of a State and citizens or subjects of a foreign state (English creditors’ claims).  In these cases, the US citizen can’t be permanent resident alien, because that would go beyond the constitutional authority granted in article III, although for § 1332, permanent resident aliens are deemed citizens of the States in which they are domiciled.
Amount in controversy  Rationales: rationing scarce federal resources, want more important claims decided by courts w/ greater competence, in1789, intended to prevent Δ from having to travel long distances to defend suits in fed court.
Dismissal for failure to satisfy this requirement is ONLY permissible when it can be shown to a LEGAL CERTAINTY that the plaintiff is barred from receiving a certain category of damages.  Difficult to win such a motion on the facts, instead, looking for a state law that caps damages.  If the threshold is satisfied at the commencement of the suit, cannot dismiss later.
Punitive damages can be used to meet the threshold…court must give ( opportunity to show good faith reasoning that amount is satisfied, though raising amount only to get in fed court is insufficient.
π seeks to vindicate or establish a right, through injunction or specific performance instead of damages, court determines whether minimum is met by appraising value of that right-- it’s an open question whether court should judge the value from the perspective of π or Δ.  Such equitable remedies are not available if damages are available.

Rule: Look at value of injunction to π and to Δ and if either one is over $75k, it meets the threshold.

Aggregation of claims-- Under rule 18 a party can join as many claims as she has against an opposing party and aggregate all of those claims to satisfy the amount in controversy requirement.  Under rule 20, multiple plaintiffs can join as many claims as they have together as long as they arise out of the same transaction.  These claims, like claims joined against multiple defendants arising out of the same transaction, occurrence, or series of transactions or occurrences, can be aggregated if and ONLY IF under substantive law, the joined parties’ liabilities are common and undivided, so we’re talking about one bundle of rights (as opposed to joint and [not] several liability) (or else π will join everyone she can as π’s or Δ’s)
class actions-- satisfy the amount in controversy rules IF AND ONLY IF each and every plaintiff satisfies the amount in controversy requirement-- this is biased against consumer liability claims for $30 toasters-- it’s really a million dollar claim from the corporations’ insurance companies’ perspective.

Federal Question Jurisdiction
Rationale: police the difference between state interests and federal interests—what cases belong in state ct and what cases belong in fed cts.  The legal system wants people to have access to federal courts because on some issues, like discrimination, want the country to speak with one voice.  Why mass-tort claims, though, is unresolved.  We don’t let federal courts interpret state law, don’t let it develop there, we want state courts deciding state law questions-- federalism.  But we do want a uniformity of interpretation of federal law, and federal courts are in a position of expertise.
Protective jurisdiction refers to the situation in which the court exercises jurisdiction to protect a federal interest.  Protective jurisdiction ( art iii( arising under ( jurisdictional statute( see Osborn( but created bank( what law applies? fed. common law? state law?  and always, if you have time, is this a good thing or a bad thing?  Under what circumstances would it be good to have protective jurisdiction?  F. govt.’s interests can come in many shapes.  Brennan lists some.
Constitutional component-- Article III, section ii of the Constitution has been interpreted to authorizes Congress to extend judicial power to hear a case where a federal issue (one arising under is an ingredient of the case, even though state law issues are present.  Osborn-- reads the statute saying bank of u.s. can sue and be sued in federal court as conferring jurisdiction.  An alternate way of reading the statute is to say that the bank can sue and be sued in circuit ct. whenever the ct. would otherwise have jurisdiction over the dispute.

plus
28 U.S.C. 1331-- statutory authorization, tracks the language of the Constitution, but has been interpreted by many concurrent sufficiency tests.
If the suit arises under the law that created the cause of action, using a narrowing construction, jurisdiction is proper.
If the construction or application of a federal law is a necessary element of plaintiff’s well-pleaded complaint, she may bring a claim in federal district court.  Raising a federal question only in anticipation of some defense is not sufficient.

If the complaint only consists of state law claims and the dispute (looking beyond the formal elements of the c/a) turns on an issue of federal law, the plaintiff can bring those claims in federal court (e.g. whether federal bonds are constitutional).
If a state law incorporates a federal statute, i.e. it seeks to enforce a federal norm, there’s a sufficient federal interest (what Stevens cares about) to adjudicate that state law claim in a federal district court....

( only where the federal statute is a necessary element of the state cause of action and congress explicitly created a private cause of action to enforce that statute.  Merrell Dow.  Stevens conflates private right of action with jurisdiction.  Unanswered about implied causes of action (established earlier).
( where there is a sufficiently substantial federal interest (definitely where a constitutional claim is required). Merrell Dow footnote 12, followed by most district courts.

The presence or absence of a federally created private right of action is a strong factor in determining federal interest but not the only factor.  Another might be federal interest in regulation of interstate commerce, Art. I, § 8. Courts seem to draw a line between federal interest in procedure and federal interest in substance: query whether the state is using a federal norm in a way that is of concern to the federal government-- applying Erie, seems procedural norms are of paramount concern.
( whenever there is a danger of under-enforcement of the floor of a federal norm in that federal statute (e.g. standard of safe labeling). Merrell Dow, Brennan dissent.  There might be reasons why Congress withheld a private right of action other than wishing not to create jurisdiction at all.  Congress might still care how a federal statute is enforced and implicitly grant substantive power to federal courts to enforce such statutes despite a lack of power to hear an enforcement action under a private right of action.  Congress has many tools available to it if it is interested in uniform enforcement, didn’t use any of them.
Private right of action should be implied from a federal statute that does not expressly provide for a private remedy if congress intended to create a private right of action.  Phrased this way, the answer is almost always and inevitably no; if Congress had intended to create a private right of action, they would have done so explicitly.  One of the four elements was whether the c/a was one traditionally relegated to state law, in an area basically the concern of the States, so that it would be inappropriate to infer a cause of action based solely on federal law.
enforcement settings:
- state common law tort enforcing statute

- state common law tort going beyond statute

- federal statute, congressional private right of action

- federal statute, judicially implied right of action

- federal statute, agency enforcement

- federal statute, preemption

- federal statute, exclusive jurisdiction
Federal courts applying what law?
A federal procedural rule applies when 1) it is codified, not judicially created, 2) covers the question at hand (arguably, after attempting a narrowing construction if it seems to conflict with a substantive state rule that also covers the question), and 3) is validly enacted (it “really regulates procedure”).  There may be incidental substantive effects, but we accept them because of the importance of having a uniquely federal system of justice.
A rule that “really regulates procedure” affects what goes on inside the court house, deals with the use of public resources for adjudicative purposes, and is the opposite of something that affects primary behavior.  It determines, e.g., how many filing cabinets you’ll need to store court papers.


A rule that does not “really regulate procedure” affects what the parties do outside the court room.  Pursuant to § 2072(b), if the rule abridges, modifies, or amends a substantive right, it is not validly enacted. 

When there is no federal rule governing (thanks to a narrowing construction) the question at hand, the court must turn to the state rule, as federal courts have no inherent lawmaking authority-- their power to make law flows solely from Congress.  The court should attempt a narrow reading of any applicable federal rule so as to invoke Erie and avoid willy nilly quashing state rules.

If you have a federal substantive rule in conflict with a state substantive rule, there are two possible tests.


Outcome determinative test-- if the state law is outcome determinative (would materially affect the result) apply it.  If not, apply federal law.  Frankfurter-- frequently comes out on the side of state law.


Balancing test-- Weigh the state policy (whether its rule is bound up with its citizens’ rights and obligations, e.g. SOL) and outcome determination effect against the countervailing Federal interest.  The application of a state law not bound up with rights and obligations (probably including procedural rules) should not be able to disrupt the character or function of the federal system.  The 7th amendment is an integral part of the administration of justice in the federal system, as is the so-called “independent judiciary” lifetime tenure given to article III judges versus states’ judges elected offices, necessitating fundraising and a different relationship to politics.
If the federal rule covering the dispute is judicially created and there is a state law that also covers the dispute, with a substantive component and a procedural component, the federal court should create common law to give effect to the substantive thrust of the state law, as long as it would not alter the federal scheme for trial and decision in civil cases.
Caveat: 7th amendment is not supposed to apply to the states BUT federal common law does, so there’s a collision that needs delicate balancing. If you’re making the two rules coexist by actually tweaking the federal rule, then you’re under Gasperini-- 
§ 1652—Rules of Decision Act- The laws of the states (including common law) are the rules of  decision in cases where they apply (including diversity jurisdiction).  Rationale: accommodating the state’s substantive interest in the broadest swath of cases possible.
§ 2072—Rules Enabling Act- (a) The Supreme Court shall have the power to prescribe general rules of practice and procedure… for cases in the district courts. (b) Such rules shall not abridge, enlarge or modify any substantive right.
The only exception is judicially created Federal rules of civil procedure, e.g. FORUM NON, forum clause “really regulates procedure” b/c it determines judicial resources, therefore no narrowing construction w/ state rule.

examples of narrowing construction:

The question is whether rule 3 tolls the statute of limitations.  It doesn’t say anything about that, it instead talks about the commencement of the statute of limitations. (Walker)
rationale for taking the federal procedural rule: a strong preference for uniform predictable procedures in an independent system of courts.

rationale for taking the state substantive rule: discouraging forum shopping by enforcing the same rules in federal court as in state court.  fair administration of the laws, and the state’s strong interest in regulating its citizens in matters arising under its own laws.
Let’s assume you were Harlan’s clerk, could you have grounded his concurrence in the language of 2072?  In the language of the REA to come up w/ an alternative test for when a FRCP can properly be applied in a diversity case and avoid the split between Erie and Hanna.  Hanna takes Erie out of the picture, is there a way to bring it back to the extent that Erie demands that a F. Ct. give respect to state interests.  Harlan says the difference in procedures are always going to have some effect on the outcome, and as long as those effects aren’t trivial…. (to paraphrase, how do you apply Hanna without trampling on states’ rights?)
Res judicata is a substantive doctrine, therefore the federal court doesn’t have power to interfere with it.  When there’s a conflict between state and federal preclusion doctrine, state law doctrine governs the preclusive effect of state court judgments interpreting federal law, the state law generally wins.
However, in some cases where the federal interest, as manifested in the Federal law that was being interpreted by the state court, is extremely strong, the preclusive effect should be governed by federal law.

In cases of a Federal common law rule of preclusion, it depends.  Some states look to federal common law rule of preclusion, some states look to state law.

The Pleading (8)
shall contain 1) a short and plain statement 2) of the grounds on which jurisdiction depends, 3) a claim for relief and 4) damages for that relief.  It is a generalized summary of the party’s position, sufficient to advise the party for which incident he is being sued, and sufficient to show, for res judicata purposes, what was decided.
The primary purpose of federal pleading is to give notice of the claims or defenses to the other parties, so that they may make effective discovery requests (pre-trial) and trial preparation (as facts are set out and issues are defined in discovery, and meritless claims are disposed of with summary judgment motions).  It should be “construed so as to do substantial justice.”
Burden of pleading-- break up discussion-- one sentence for two theories at a time.
Where an exception to a statute appears in an enabling clause or an enacting clause, then the party relying on the statute to establish a claim (movant/plaintiff) has to plead the facts supporting her reading of that element.  E.g. 
Statute 1: Persons shall be liable for injuries to others caused by failure to take reasonable care; provided that no person shall be liable if the plaintiff’s own negligence was the primary cause of injury.  (π doesn’t have to plead contributory negligence)

Statute 2: A person who is not herself negligent but who is injured by the negligence of another has a cause of action against the injurer.  (π has the burden of pleading no c/n).
A party shouldn’t have to prove a negative.  The burden of proof should always be on the side that has to prove an affirmative.  You can put anything in terms of whether it’s negative or positive.  It usually just states a conclusion for what the judge wants to do.  c/n can be both negative and positive.

A party has the burden of alleging an element that is essential to her claim.  Is c/n essential?  Is the statute of limitations essential?  Under the but for approach, you could argue that every element is essential to π.  Tells you in a particular case where ct. wants to allocate the burden-- totally manipulable.  Obviously, if you didn’t have to plead the essential elements, you’d have everybody marching into court, saying vaguely, “you owe me money.”
Party that has greater access to information should have burden of pleading (either by affirmative complaint or defense-- economists’ view).  Transaction costs are easier for Δ to put the issue in its negative form to put it as defense.  We don’t do it in practice b/c it would make it too easy in some cases for π to plead her way into ct.  e.g. fraud: not only to we make π plead fraud, but under rule 9, we give π a higher burden.
Probability theory-- the party who is alleging something that “departs from what would be expected in light of ordinary human experience” -- e.g. if most people pay their bills, then bill collector has the burden of proving someone that doesn’t.
public policy
The Answer
-can admit allegations (ex: true she had an accident in Mottley)

- can deny allegations (ex: can deny giving Mottley a life pass)


- can DKI (deny knowledge and information sufficient to form a belief)

- in addition to factual allegations, D can also put in their own legal claims – defenses

- argue for an immunity, protection

- argue that law doesn’t recognize the P’s cause of action

- here, the immunity argued is the federal statute



- make 12(e) motion for a more definite statement, the motion must point out the defects complained of and the details desired, when the pleading “is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading.”  Respondent has 10 days to make up the pleading or court can strike the pleading or make such order as it deems just.  Courts are reluctant to grant 12(e) motions because they seem to require the plaintiff to plead at a standard higher than mere notice pleading.  But we see in Garcia, sometimes a party will open the door to it by pleading too much.

In practice, 12(e)’s are used by defendants to fish for facts, so that she doesn’t have to draft interrogatories later in discovery-- its overuse makes it expensive, even prohibitive, for plaintiff to bring her claim into court.


- make 12(b)(1)-(6) motions to dismiss (on the 12b6, the court accepts your allegations as true on your say-so.  If you survive it, then you actually have to prove the allegations of your complaint, by proffering docs and witnesses).

Grounds for dismissal under 12(b)(6): dismissal for failure to state a claim.
Factually deficient-- The claim must 1) point to a substantive law and 2) allege facts that constitute a claim under that law.  Then the court will assume the factual allegations are true and 3) if they are not enough to constitute a claim, the court will conditionally dismiss and grant leave to amend.
E.g. “Δ negligently hit me in the nose, therefore I am entitled to damages in the amt. of $75,001” is a sufficient complaint assuming that we live in a legal world where negligent touching is actionable.  Simply saying “Δ hit me in the nose…” is not sufficient unless all hits are actionable.
BUT, rule 8(f)-- the pleading should be construed to give substantial justice (i.e. broadly)-- factual sufficiency can be inferred, e.g. Garcia-- publication is a necessary element of defamation, but never mentioned the specific facts that showed publication.
Other reasons to dismiss: (1) lack of detail (what’s your baseline?  see form 11) or too much detail (prolix, redundant, extraneous material); (2) wacky facts, or (3) it’s not possible to frame an answer (although the court will be skeptical that Δ motioned to dismiss instead of DKI)
Legally deficient-- when it appears to a legal certainty that there is no set of facts that plaintiff could come forward with that would provide a basis for relief, the complaint will be dismissed.  Can argue against dismissal that the particular word omitted in the complaint isn’t necessary or has ambiguous definition, or was “OR” something.
E.g. If no matter what Δ did, he didn’t negligently hit π, he doesn’t have the facts to make out a claim, no matter how many times he amends.  E.g. 2: if comments were made in completely privileged administrative hearing setting, then no claim for defamation-- legally insufficient. 
After American nurses, what are the elements of a title VII claim?  Comparable worth, that discrimination can sometimes occur because of structural, seemingly neutral factors, that work to disadvantage specific groups, is no longer enough.  Posner interprets discrimination to always mean an intentional act taken w/ respect to one individual.  With respect to the pleading, although π uses language of “intentional discrimination” from title VII, the gist of the complaint goes to comparable worth, and although the court doesn’t have to rewrite the complaint, the court has discretion to draw all reasonable inferences from the complaint and the reasonable inference here, de facto market discrimination against women, is not sufficient to state a claim.
Discovery
purposes: to encourage judgments on the merits, based on a fair assessment of law and facts, no surprises, helps facilitate summary judgment, a determination that there is no material dispute of facts, martials and preserves evidence that would otherwise be lost, and in theory, encourages settlement (more of an idea once into discovery what your claim is worth).
Conference (26(f))-- the parties are required to discuss nature of claims and defenses and the possibility for prompt settlement.  Scheduled as soon as practicable.  Plan discovery (what discovery may be needed, when completed, phases, issues, any changes in limitations or more of them).  The scheduling conference with the judge is within the next 21 days.
Required Disclosures (26(a))-- Every party has a duty to engage in the voluntary, pre-trial exchange of information “that it may use to support its claims or defenses,” (i.e. relevant to the dispute) anathema of adversarial system, the parties are required to name potential witnesses, describe documentary evidence by category and location (or furnish it if they choose), calculate damages by category, and produce insurance agreements (all within 14 days of conference), and, at the appropriate time, expert witnesses (their opinions, data used in forming them, exhibits, qualifications, publications, compensation, and other cases)(at least 90 days before trial). A party has to anticipate her defenses and volunteer all information that might “support” it.  Is information about prior accidents/incidents, organizational structure of the company, filing systems sufficiently relevant-- -at least one trial court has granted discovery in each of these categories.

If notice pleading requires greater particularity and discovery is more ltd, how should they change to keep the system fair?
Parties can still discover information not relevant to the dispute using a court order, by showing cause.

Rationale: parties have to exchange information that is needed to assess prospects of settlement and trial.
Depositions (30)-- is conducted entirely under private auspices, the court’s leave is not required.  The party gives notice of it, it can take place anywhere, a private stenographer records it, and the attorney propounds the questions.  It is limited to one seven-hour day.  The court only controls the process if the parties don’t agree on things, but is aware that one attorney’s recalcitrance is likely caused by the other’s.  All questions must be answered, but the attorney uses objections to warn and for the record, for a future motion for summary judgment.
Interrogatories (33)-- Used on issues where you want the person to do some research, ask colleagues about, search files-- that a particular part of the defendant might not know, where the entity knows the answer, where the information is extremely technical.  Cheaper than depositions, but now limited to 25 in number, including sub-parts.
Production, of (34)-- documents, usually, but can be any material thing-- the hard drive, the water from the lake, whether emails have been deleted.  At the start of any litigation, produce when computer automatically deletes material and get a court order to have that process stopped.
Physical or mental examination (35)-- privacy interests are raised, see evidence class.

Requests for admission (36)-- A set of questions asking the other party to admit matters of fact under oath.  Unlike interrogatories, which aren’t binding at trial, the answers to admissions are binding, they can only be changed by amendment, like pleadings.  Extremely useful.
Non-compliance (37) with discovery requirements subjects a party to sanctions. It is no defense to say that the other party didn’t comply.  Pursuant to FRCP 37(a)(2), a party can move for the court to issue an order to compel disclosure or discovery.  If the judicial order/directive grants the motion, and if a party violates that order, she can be held in contempt.  Other created sanctions can be issued as well: case can be dismissed, say no Personal Jurisdiction.

Adjudication without trial:

Voluntary dismissal-- only the first is without prejudice, second operates as “adjudication on the merits--” barred from bringing claim a third time by res judicata.
Involuntary dismissal-- for failure to prosecute, disobedience.
Summary Judgment
Most cases are resolved on summary judgment motions or settle (pro: cheaper and fewer lawsuits.  con: no community of peers, no public record)
Rationale: allows the judge to pierce the allegations of the pleadings and see if there’s evidentiary support for plaintiff’s allegations in order to determine whether there’s really a factual dispute that requires a trial.  But, don’t want to go too far and take away the jury’s ability to determine facts in light of state of mind, credibility, and competing experts-- that’s only OK in judgments as a matter of law because you’ve already heard all that testimony.
Partial summary judgment allows a court to dismiss particular issues, rather than the entire case, using Rule 56.

Rule 56-- If the pleadings, depositions, interrogatories, admissions, and affidavits (optional- but if used, must be on personal knowledge) show no genuine issue of material fact in the lawsuit, then the moving party is entitled to judgment as a matter of law.  All of these supporting materials, to be considered in the motion, must be admissible as evidence at trial.  E.g. no hearsay, and documents have to be authenticated and have chain of command.

material= needed to prove an element of a claim (who has the burden of pleading elements of the claim is determined by pleading rules, supra).
The moving party has the initial burden of production of information that shows that there’s no factual dispute, which, if satisfied, then shifts to the non-moving party.  The burden of production is satisfied…
if the burden of persuasion at trial as to the fact in question is on the movant, that party must support the motion with credible evidence using the materials listed sufficient to shift the burden of production to the other party.
if the burden of persuasion at trial as to the fact in question is on the respondent, the moving party may either 1) submit evidence that negates an essential element of the nonmoving party’s claim or 2) show to the court that the nonmoving party’s evidence is insufficient to establish an essential element of the nonmoving party’s claim (it is not necessary do (1)).
Celotex’s majority opinion says (2) is satisfied by “‘showing’-- that is, pointing out to the district court that there is an absence of evidence to support the nonmoving party’s case.  Unclear whether meant to allow a “prove it” motion.  White thinks it does.  Interpreted that way.
White’s concurrence (=Brennan’s dissent) must temper the majority: 1) “It is not enough to move for summary judgment…with a conclusory assertion that the plaintiff has no evidence to prove his case”-- one must identify and show the insufficiency. 2) if respondent has named a witness” (inclusion of Hoff’s name/letter in the record was tantamount to designating him as a witness)…this might necessitate further discovery by Δ, deposing her.
56(f)-- if respondent needs more time after movant has satisfied her burden of production and states reasons why it cannot at that time present an affidavit with facts essential to justify its opposition, the court may order discovery to be had, permit affidavits or depositions to be obtained, or simply refuse the application for judgment.
Adickes-- inferences to be drawn from the underlying facts must be viewed in light most favorable to the party opposing the motion.  A defendant must foreclose all possibility of proving an element of the complaint in order to get summary judgment.
Alderman v. Baltimore & Ohio R. Co., Alderman had an unlimited pass with a limited liability clause.  To override the clause, plaintiff would need to prove “willfulness” in broken train rail’s resulting in derailing, and that element requires proof of actual knowledge of the defect, and Δ produced definitive evidence of no knowledge.  So can’t get the facts to support an element, and grants summary judgment, which you have to appeal, whereas if you’re dismissed on 12(b)(6) you amend the complaint.
E.g. D moves for SJ saying P can’t prove he signed a document and he didn’t sign it.  Basically, a prove it motion-- Celotex majority maybe says that’s ok, others say need more production before shifting burden to π.
1. P attaches nothing but says will have a handwriting expert testify at trial.  Celotex says SJ

2. P says “I have a witness”  Celotex: π hasn’t met burden of production, so SJ, White/sBrennan: no SJ even if you had shifted the burden-- now π has met its burden of production and Δ has to depose the witness.
3. P says I have a witness and here’s an affidavit w/ his testimony. If on personal knowledge, and affidavit disputes facts of movant, everybody says no SJ.
Preclusion
For claim preclusion, 1) the prior judgment must be valid, final, and on the merits, 2) the identical parties must be involved, and 3) the same claim (decided matters that shared a common nucleus of operative fact with the current claim)
Rationale: efficiency of the system and repose to the individual, who has to move forward in order to make investments.  Prevent inconsistent judgments that result from splitting claims.
Cons: It’s cheaper and strategically better for the little guy to litigate a single issue case than to have to bring all related claims at once.  Also, what if she didn’t know she had her second injury.  What kind of information are we going to hold plaintiff to when she files suit 1? Response:
Rule 60 motion can go back to the court in forum one and ask for a modification of the judgment based on changed circumstances (facts not available to parties at time judgment was rendered, latent injuries that were not known)—within one year.  Therefore, latent injuries that are discovered later than one year generally won’t be recoverable—see “same claim,” infra.
Valid= either not challenged or has survived a collateral challenge—1) for lack of power to assert PJ in the first forum—see PJ. 2) for lack of SMJ—the second forum is limited to challenging it when the court in forum 1 “exercised a manifest abuse of authority” (if it was such a manifest abuse of authority, why was the court doing it and why wasn’t it caught on appeal?), “substantially infringed the authority of another tribunal”-- unsuccessful narrowing, or “lacked the capacity to make an informed determination.”
Final= decision on the merits.

Preliminary injunction is not final.
A denial of a motion to dismiss is not final.

Granting a motion to dismiss, which ends a case, is final.
A decision that’s on appeal is final, according to the Restatement (First) of Judgments, but recent decisions are questioning that result.
On the merits depends on the particular past disposition of the court:
Claim dismissed for lack of personal jurisdiction -- not on the merits.  As long as the statute of limitations hasn’t run, you will move from one court to another.  The court never moved to the merits, the dismissal simply means that that particular court didn’t have power to even hear the merits.
Claim dismissed for lack of subject matter jurisdiction—if it never had the power to reach the merits, not on the merits.  Don’t have to bring claims in a court that definitely has jurisdiction if you prefer to try a court that may have jurisdiction first.
Default judgment (you don’t show up)-- is a final judgment on the merits unless there’s a court of exclusive jurisdiction that you should have brought it to.

Summary judgment—final and on the merits.
Claim dismissed for lack of a private right of action-- that is a dismissal on the merits. 

Claim dismissed for failure to state a cause of action-- Normally, leave to amend, at least a couple of times, to make sure it’s not factually insufficient.  After that, if still no cause of action, it’s res judicata for legal insufficiency.  BUT have leave to appeal on the grounds that the lack of cause of action should be overruled.
Claim dismissed involuntarily is on the merits.
Stare decisis is res judicata for law-- a judgment on a question of law, even when there are different parties.  However, you have an opportunity to challenge it.
Same claim— π must bring all transactionally related claims at once, all anticipated injuries, including latent diseases.  A single claim can be said to arise under multiple statutes. BUT:
Joining all potential parties​ that might have a claim against arising out of the transaction is normally not required.
Two disease rule in asbestos cases ONLY: if you sue for 1 disease, and 10 years later, you sue for another disease, the judgment in F1 is not claim precluded in forum 2 b/c although aware of exposure, could not have been aware of second disease.
Glitch: when multiple transactions are really a single one that keeps happening.
Continuous activity (e.g. predatory pricing in antitrust) may be sued on again as a separate claim when it involves a different instance of the activity.  Maybe should be barred as res judicata.  Or trying to get hired by a company—it has defended itself from claims of discrimination, if try to apply again, can bring another suit.  Or the transaction is interrupted and then resumes.  Different situation: a state statute that focuses on a narrow aspect of an injury.  Must bring claims for all past instances, e.g., of breach of contract, but not for future ones.
As soon as you introduce exceptions, it creates uncertainty.
Glitch: when one of the fora is court of limited jurisdiction (personal or subject matter), must try to bring as many claims as possible in the first forum, but don’t have to choose the most generous forum, though gets tricky (see #3).  Generally, a court of limited jurisdiction has no broader claim preclusive effect than the claim it could adjudicate.
1. F1 State court with jurisdiction over all the subject matter (concurrent jurisdiction over Federal claims)-- must bring all those claims.
2. F1 Federal Court—if you can bring the state law claims under § 1332 (DJ), you must bring them that way, rather than under § 1367.  If you can’t bring them under § 1332, you must try to bring them under § 1367, and then if the court denies to exercise jurisdiction, you will not be precluded from bringing them later in state court.
3. F1 State court without jurisdiction over some of the subject matter (b/c of either state or federal law).  In order to determine preclusive effect of first ct.’s judgment, you need to know THAT STATE’s rule of preclusion.  You could have a state court that bars subsequent litigation of all transactionally related claims, even the ones that cannot be litigated in its court because of a jurisdictional bar.  BUT even if the rendering state doesn’t bar subsequent litigation that it couldn’t have heard, could argue that should’ve tried to argue that the state should’ve applied the tort law, e.g., of another state.
4. F1 Federal court without power to determine damages—11th amendment, a claim against a State.   Then can you bring the same claim to determine damages in F2, since F1 had limited jurisdiction?  Look to the law of the rendering court (federal law).  In general, yes, but there’s a tension between the idea the π should be master of lawsuit and make strategic choices she wants to make or should we put pressure on her to file her lawsuit in claim that has the most jurisdictional reach.

When the rendering court is limited by personal jurisdiction

1. F1 has general in personam jurisdiction—then must bring all transactionally related claims.
2. F1’s long-arm statute only allows contract claims arising out of the transaction, but Δ can waive this limitation.  A forum of limited personal jurisdiction over claims, like limited subject matter, does not have preclusive effect in a later adjudication over claims that couldn’t have been brought EXCEPT that maybe π could try to litigate the other transactionally related claims in order to give Δ the chance to waive the limitations of jurisdiction imposed by the long-arm statute.  Arguable.

3. In formerly quasi in rem actions¸ now there’s only personal jurisdiction-- looking to minimum contacts and there’s no such thing as a court of limited jurisdiction-- the minimum contacts test must be satisfied, so it appears that one needs to attach all transactionally related claims, despite focusing on the property.  On the other hand, what about state statutes that specifically contemplate attachment of property for purposes of assertion of power over defendants?  In that case, π should probably be able to defeat the claim preclusive effect because it’s more like a specific long arm statute under which she’s pleading the lesser amount of jurisdiction?
Issue preclusion​​-- The court will rest on the first court’s judgment on a factual issue where 1) the judgment in that first action was valid, final  and on the merits (not necessary if the issue being precluded is “exclusively procedural”), 2) an issue in the second action must be narrowly confined, 3) actually litigated in the first action, 4) actually decided, and 5) necessarily decided, and where the party against whom the doctrine is being enforced was a party or in privity to a party in the first lawsuit.
Exception: it is not appropriate to attach issue preclusive effect if a redetermination of the issue is “warranted by differences in the quality or extensiveness of the procedures followed in the two courts or by factors relating to the allocation of jurisdiction between them,”  R2J § 28(3).
1.  Non-judicial tribunals, informal judicial tribunals-- work comp, ins., admin agencies, arbitration boards, mediation boards, the ADR—it is under the discretion of Article III courts whether to give their judgments issue preclusive effect-- ask whether there’d be a full and fair opportunity to actually litigate an issue by looking at the available procedures in the tribunal—small claims courts lack pleadings, rules of evidence, generally no counsel present, so no issue preclusive effect.

There are myriad decisions made at the administrative level that implicate constitutional rights.  The administrative agency isn’t empowered to determine 14th amendment or 1st amendment claims, and now it becomes the fact-finder for article iii court?  Not good.
2.  Different burdens of proof—if the first forum has a lower burden of proof than the second, it will not be allowed to have issue preclusive effect.  However, if the burden in the first is higher, it will.
3.  Stipulations are never accorded issue preclusive effect.
4.  Default judgments do not have issue preclusive effect, b/c were not actually litigated.
5. Guilty pleas—most say no issue preclusive effect, as no actual litigation.  But some jurisdictions do accord it IP effect because they want guilty to mean guilty.
Actually litigated= evidence was presented to the finder of fact.  But even if evidence was presented on both claims of a patent, the court must specifically decide an issue for the decision to have claim preclusive effect.  Russell v. Place.
But, what if A v. B complaint pleads two claims, trial record discloses no evidence directed at the fraud issue, B wins.  In a later litigation, can B now argue issue was precluded?
Vestal -- wants a bright line rule, criticizes the actually litigated requirement.
a. would never look at incentives for defaulting, turning on the size of the amount of the potential judgment to determine motivation of the parties is a horror.  
b. π in F1 should never be able to escape CE b/c was too difficult to marshal the evidence. E.g. if the issue is set out in the pleadings and you then don’t provide any evidence, that is sufficient proof that this claim is weak.  Sounds like claim preclusion, but in that case, maybe should be issue precluded as well.
c. settlement—if we have a bright line rule and therefore can predict whether decision has preclusive effect, don’t know empirically whether that would lead to more or fewer settlements.
Flaws in his argument--overlooks that there are ways a party can protect itself if you’re concerned about the preclusive effect attached to an issue.  Sometimes, not always, can withdraw the issue from the case.  What 
Hazard-- If there was no evidence on a particular issue, the ct. didn’t take one minute of time to hear the evidence on this particular issue.  On the question of fairness, both parties had opportunity to present evidence.  Where plaintiff fails to put in evidence, arg that Δ badly treated because Δ has invested so much time in preparing case, that’s a loser of an arg.  Δ knows by end of discovery what issues will and won’t be put forward in discovery.  THE PLEADINGS ARE NOT SUFF to accord CE effect to a judgment where record does not reflect evidence actually presented to litigate the claim.
Necessarily decided—means necessary to the final judgment of the court—an issue settled by judgment as a matter of law along the way is not necessary to the final judgment.  

Rationale: if that issue is decided against Δ but the final verdict is for Δ, Δ has no incentive or ability to appeal the collateral and erroneous issue that was decided along the way, so it shouldn’t have issue preclusive effect.
Independent sufficient grounds do not indicate that either ground was necessarily decided.  However, where the judgment rests on alternative holdings of fact, we will accord issue preclusive effect to those holdings.  Where we have alternative holdings of law, we have confidence that the court paid sufficient attention to each one of those grounds, and so we accord them respect.
But independent necessary grounds, e.g. if two defenses are raised and jury enters judgment for plaintiff, striking down both of those defenses was necessary, so they are accorded issue preclusive effect.
Strangers to the first action can never be bound by collateral estoppel, although strangers can assert it.

Rationale: otherwise, would violate the stranger’s right to due process of law, to her day in court.  Also, danger of collusion in the earlier suit, resulting in later suits’ being winnable only against a judgment-proof defendant.
Defensive non-mutual issue preclusion-- Where a defendant in the second action seeks to assert issue preclusion against the plaintiff, using it as a “shield,” most courts allow the previously adjudicated issue that satisfies all of the other requirements of issue preclusion to preclude its re-litigation.

Rationale in cases where the plaintiff was the also the plaintiff in the previous suit: she had her day in court, lost, and is now defendant shopping.  She was able to choose the first forum, in theory.  She probably had an incentive to litigate the issue vigorously the first time.  “Had the prospect of the second lawsuit in mind,” perhaps.
Offensive non-mutual issue preclusion—where the plaintiff is seeking to assert a judgment 

The next horizon: preclusion even where the parties have not raised the issue, e.g. an affirmative defense.
� 	examples of procedural versus substantive arguments:


Is a choice of forum clause procedural or substantive?  When it’s negotiated in the contract.  You’re negotiating a price for it.  It’s not a little procedural add-on, e.g. stipulation that all documents are authenticated.  Putting issues of disparity of power aside, it’s a substantive rule.


Anything that tells you how much money your client is going to get or has to pay out is substantive.  Is it like the rule in Walker (filing summons) or like the rule in Hanna (service of process)?  Walker treats the state rule as substantive.  In Hanna, the state rule is procedural.


In a preliminary injunction (asking the ct. for relief before heard on the merits), you have to post a bond.  Suppose the bond requirement of 10x the expected damages applies only in civil rights cases.  Arg. in favor: civil rights π’s don’t come w/ a lot of money in their pocket, so their lawsuits potentially inconvenient for Δ, and they can potentially harass.  Good substantive reasons behind it.  It’s substantive b/c no civil rights π will be able to post the bond: placing serious barriers on defendant’s use of property.


Writing a check is not a merely procedural act.


Rule 38 of FRAP gives court discretion in frivolous appeal penalty versus Alabama state rule giving mandatory 10% penalty.  (not sure where this argument comes in:) Could argue it’s ok for Alabama to shorten the queues for appellate courts by posting an exit fee for failed appeals, and that’s a perfect administrative goal, but once the case goes into the federal system, it’s none of Alabama’s business whether federal courts want to waste time on appeals.  That’s a way to avoid some of the federalism problems that Burlington raises.  Could argue it’s substantive because it affects the amount of damages that are ultimately paid out.


Gasperini: federal “shocks the conscience” standard for reviewing damage awards (from 7th amendment) versus “deviate materially from what’s reasonable” NYS standard.  Is it substantive or procedural?  1. Does it affect the money the π will receive?  2. Harlan’s test in his concurrence in Hanna: whether it affects the primary behavior of people out there in the real world-- not in the court?  Does the standard that the court uses to review damages affect primary behavior?  It’s hard to argue that it’s substantive.  It seems to affect allocation of power.  Its goal was to affect primary behavior, as part of major tort reform, meant to lower damage awards.





