PERSONAL JURISDICTION

I. Pennoyer v. Neff:

a. Territorial Theory of Jurisdiction

i. states were sovereign

b. Power was key (Notice(power)

c. Implied Consent:  every state has exclusive control over the regulation of activities within its borders

d. THREE bases for Service:

i. D is in state and served/PRESENCE

ii. D is a resident of state and is served

iii. D has property in state and it is properly attached

e. Exceptions –when state retains the authority/power to serve you:

i. Divorce

ii. Domiciliary

iii. corporation (princ. place of business, place of incorporation, etc.)

iv. contract

v. moving property doesn’t escape jurisdiction

vi. judgments have extraterritorial effects

II. International Shoe:
a. MINIMUM CONTACTS:  D must have minimum contacts “such that maintenance of the suit does not offend the traditional notions of fairplay and substantial justice.”

i. changed PRESENCE concept  to one of not physical presence, but presence based on minimum contacts with the state.

ii. Territorial Theory of Jurisdiction is maintained, but is given a more functional dimension

iii. REJECTS the idea of implied consent, and replaced with the quid pro quo idea benefiting from the state in exchange for obligations in that state.

iv. Two types of Jurisdiction:
1. General ( contacts with the state are systematic & continuous, so that the state has jurisdiction over any case involving the D (pervasive contacts)

2. Specific ( contacts & jurisdiction relate specifically to the cause of action

v. Is Due Process satisfied?

1. Look to the quality, quantity, and nature of contacts in relation to fair & orderly administration of the laws.

III. McGee v. Int’l Life Insurance (J. Black)
a. For a state to have jurisdiction over a NON-resident of the state:

i. the state must have a strong regulatory interest, as evidenced by a statute

1. Statute puts non-resident on notice and manifests the state’s reg. interest

ii. the forum cannot be too inconvenient

b. “minimum contacts” now includes regulatory interest  & forum convenience

c. Here, CA had a statutue, showing the state’s regulatory interest, unlike Delaware’s statute in Shaffer.

IV. Hanson v. Denckla (J. Warren)
a. PURPOSEFUL AVAILMENT:  court limits PJ to when D has purposefully availed himself of the benefits of that state, thus invoking the benefits & protections of its laws [NOTE:  state’s regulatory interest does NOT matter—alters McGee’s 2-part test]

i. provides constructive notice to D AND provides for reciprocity/quid pro quo

ii. CANNOT be based on P’s unilateral claim/action

V. Shaffer v. Heitner In Rem Jurisdiction:  decides rights of property between the P and the whole world (Ex. a quiet title action)

· Quasi In Rem I:  lawsuit over property, but only between TWO people

· Quasi In Rem II:  Claim is unrelated to the property that was served

a.  J. Marshall = Majority op.
i. Quasi In Rem II Jursidiction is ELIMINATED: (sequestration of stock unconstitutional)
1. now, property must be related to the claim in order for the court to have personal jurisdiction

2. D must meet Int’l Shoe’s minimum contacts standard in order for form to have jurisdiction over him

ii. State’s regulatory interest should be evidenced by a statute, granting jurisdiction over certain individuals

1. If they had such a statute, it would indicate that the directors impliedly consented to jurisdiction. (greater includes the lesser)

iii. Purposeful Availment:  Just by becoming directors of a state corporation, you do NOT purposefully avail yourself of the benefits of the forum

b. J. Stevens = Concurring op.

i. Disagrees only with Marshall’s reasoning behind the state’s regulatory power evidenced by a statute. 

1. Implied Consent ( a fiction; instead, the statute serves to put D’s on NOTICE
c. J. Brennan = Dissenting op.
i. Disagrees with the need for a statute altogether

1. Minimum contacts exist without a statute per se

2. Directors purposefully availed themselves of the benefits of the state (Hansen)

3. No showing of inconvenience

VI. WorldWide Volkswagon (J. White)
a. Facts: P bought car in NY and drove it back to OK; got into a wreck.

b. State Statute: an all-purpose “to the max” statute

c. MERE FORESEEABILITY IS NOT ENOUGH! Injection into the stream of commerce is NOT enough

i. FIVE REASONABLENESS FACTORS:
1. P’s interest in having claim adjudicated in that forum

2. Burden on the D

3. Forum state’s interests

4. Interest of Interstate judicial system in resolving the dispute

5. Shared interest of the several states

d. Brennan’s Dissent:  DO NOT disregard the stream of commerce argument; balance it against the other 5 reasonableness factors. The totality of the situation /balancing of interests must be considere.  (expansion of PJ)

VII. Asahi (plurality op.) [indemnity action with 2 foreign parties]
a. TWO-PART TEST:  MINIMUM CONTACTS AND REASONABLENESS

i. MINIMUM CONTACTS =

1. purposeful availment (Hansen), foreseeability, knowledge, and intent

ii. REASONABLENESS =

1. Convenience + State’s reg. interest + 5 factor test in WWVW.
b. O’Connor, Rehnquist, Powell, and Scalia:

i. Minimum Contacts Analysis:

1. Foreseeability is not enough

2. Injection into the stream of commerce not enough

3. What is enough:  INTENTION to serve a particular market

ii. Convenience Analysis:

1. Forum is inconvenient to both parties (foreigners)

c. Brennan, White, Marshall, and Blackmun (concurrence)

i. Balances Minimum Contacts with Inconvenience

1. FINDS MINIMUM CONTACTS

a. D has benefited from selling product in forum 

b. D has notice that he will be subject to PJ, simply by doing business in that state

2. FINDS MAJOR INCONVENIENCE
a. overcomes the minimum contacts (NO JURIS.)

d. Stevens, White, & Blackmun (Dissent):

i. MINIMUM CONTACTS ANALYSIS UNECESSARY HERE:

1. Instead, look at quantity, quality & hazardous nature of the product to find jurisdiction

e. Scalia:

i. Minimum Contacts is the FOUNDATION OF DUE PROCESS

ii. He still finds no jurisdiction, but NOT b/c of the balancing test (only b/c minimum contacts are not satisfied.)

VIII. Burger King (J. Brennan)

a. Balancing Test: Minimum Contacts v. Reasonableness

i. Minimum Contacts here:

1. D’s been to Florida 

2. reaped benefit of being a franchise

3. D is on NOTICE (choice of law provision in K)

ii. 5 factor reasonableness test in WWVW

1. P’s inconvenience—none b/c business is located there

2. D’s inconvenience—low, he’s been there too (but David and Goliath)

3. State interest—Florida corporation

4. & 5.  Federalism: would MI be infringing on FL’s interest?

b. Steven’s Dissent:  

i. Huge Disparity in Bargaining Position (David and Goliath Arg.)

1. However, think of the business-savvy investor OR if they own other businesses, then they would know the law there.

2. D had no notice and was financially unprepared

3. K was non-negotiable(Adhesion K; not enough to est. minimum contracts bwt. out-of-state party and forum state

IX. Helicopteros (general jurisdiction case)
a. General jurisdiction:  D has relations with the state, but none of his contacts with the state are the source of the lawsuit.  D’s contacts are pervasive, all-encompassing, significant, etc.

i. Domiciliaries are always subject to PJ regardless of whether the inury occurred in the state or the lawsuit arose out of actions occurring in the state. (B/c they always have notice, convenience, and there’s a state reg. interest)

b. MAJORITY OPINION:  there are NOT enough contacts to constitute general jurisdiction

c. DISSENTING OPINON (BRENNAN):  

i. finds enough contacts to make general jurisdiction

ii. count the contacts that relate to & arise out of dispute.

1. this may even allow you to have SPECIFIC jurisdiction here

X. Burnham v. Superior Court
a. Transient Jurisdiction( TAG JURISDICTION

i. Scalia’s plurality:  There is a tradition that supports tag/transient jurisdiction that allows PF over nonresidents PHYSICALLY present in that state.

1. 14TH Amendment

2. Interpretation of Shaffer: only means that if D was OUTSIDE of the state, then min. contacts analysis applies

3. Specific jurisdiction only:  don’t want to provide a disincentive for parents to see their kids

ii. Brennan’s Dissent:  He finds minimum contacts

1. Notice:  This OLD rule provides D voluntarily present in state with clear notice that he’s subject to suit there

2. Purposeful Availment:  D avails himself of the benefits of that state by visiting there

3. Privileges & Immunities Clause: D’s can sue using state courts, therefore, they should be allowed to BE sued there too

4. Burden:  D has already visited that state, so it’s obviously not too incontinent for him to travel there to defend himself.

XI. Carnival Cruise Lines v. Shute
a. Forum-Selection Clause(K claim

i. P is bound by this b/c they had NOTICE, so it is NOT a due process claim, but instead is a pure K claim

ii. Court upholds the clause b/c P benefited from it (even though there was no ability to bargain)

1. cheaper ticket, certainty and notice

b. NOTE:  THIS CASE INVOLVES A PLAINTIFF THAT CLAIMS INCONVIENCE, RATHER THAN A DEFENDANT

NOTICE

I.
General Information


A.
Constitutional Questions



1)
Due Process Requires Notice




a.  Power




b.  Parties must know that lawsuit has started for the adversarial system to work




c.  opportunity to be heard


B.  Constructive Notice

1) Allowed when P can’t easily find D & in In Rem and QIR 1 (serve property by     attaching it) 

2) Otherwise, a lot of grievance would go unaddressed (i.e. D’s would “skip town”)

II.  Mullane


A.  The beneficiaries of a common trust fund must receive notice of the hearing or it is a violation of due process. 

1) Due Process is an issue here b/c it involves a gov’t action & there’s a threat to liberty or property

B. HOLDING:  Means employed to provide NOTICE “must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it”


1) Cannot be a mere gesture

2) If there are known beneficiaries, then constructive notice through newspaper publication is insufficient and violates due process

3) Does NOT require the BEST possible notice, just reasonable notice


a.  It’s unclear what a reasonable effort is here

4) Increased cost of notice here


a. Consider Dignitary Interests & Autonomy Interests

III.  Matthews Balancing Test

A.  Private Interest

B.  Risk of erroneous deprivation 

C.  Interest of party seeking relief or ancillary interest of gov’t in providing procedure

D.  Goldberg: disability pmts. NOT as impt. as welfare pmts., so you can wait a little bit before a hearing


1)  Critique of Test:  Doesn’t focus enough on dignitary interests, but only on accuracy








ATTACHMENT CASES

IV.  Fuentes v. Shevin
A.  D bought products from Firestone, who in turn filed an action to repossess the items; got a WRIT OF REPLEVIN: 

1) orders sheriff to seize goods after P posts a bond, but NO notice prior to seizure

2) No hearing at all prior to seizure

3) No sworn testimony—issued summarily

4)  Seized property is topic of dispute

5) D can provide double the $ of the property after 3 days to reclaim it (Double Bond)


B.  Court finds that this violates DUE PROCESS

1)  The prejudgment replevin provisions deprive a citizen of property without due process of law



2)  DENIES the right to a prior opportunity to be heard before property is taken

a.  NOTICE:  must be coupled with an opp. for you to come to court and speak—right to be heard.

V.  Connecticut v. Doehr
A.  P was suing for injuries suffered in a fight and attached D’s home to ensure he could collect—so P had NO claim to the seized property

B.  P would submit a sworn affidavit with probable cause (WEAK std).

C.  NO BOND necessary

D. NO HEARING before house is attached(No notice to D

E. Violates Due Process


1) Risk of erroneous deprivation is substantial

2) Even though D was allowed to have full use & possession of his house, he was still deprived of his “property” b/c his ownership is hurt(no opp. to get a mortgage, etc.

VI.  How to make these attachments constitutional:


A.  Hearing before property is taken in


B.  Sworn statement/affidavit requirement


C.  Bring forth a witness or provide documentary evidence


D.  Post a bond

VII.  Exceptions to rule requiring a hearing BEFORE property is seized:

A.  Exceptional Circumstances


B.  Counsel (if deprivation is severe, judge may or may not provide an attorney


C.  Sworn affadavit



1) This makes P stop and think(slight disincentive and provides for perjury


D.  Documentary Evidence/Witnesses



1) However, it doesn’t always tell the whole story


E.  Judge instead of a clerk


F.  Bond



1) ensures against errors

2) But, it under compensates D’s; and even if it allows D to post a bond too, she may not have the means to do so

VIII.  Service Rules (RULE 4) pg. 14 

A.  What is Rule 4?

1)  governs service of process in Federal Courts; also acts as a Federal long-arm statute by piggybacking on state’s PJ law




a.  14th Amendment: look only at statewide contacts

b.  special circumstances:  Fed gov’t can get nationwide service of process via the 5th Amendment.


B.  Rule 4D:  allows D to waive service of process & creates incentives for this



1) Time to answer complaint increased



2) There are penalties for NOT waiving it



3) D is still notified by mail(informal notice


C.  Rule 4E: for people, residents and non-residents


D.  Rule 4H:  for corporations

VENUE

I.  Statutory Construction (NO constitutional basis)

A.  Where within a state having personal jurisdiction, will case be heard (in states: districts, circuits, parishes, counties, etc.)  (in Federal:  circuits or districts


B. Purpose:  Protection for Defendant


C. THREE BASIC LAWS: for federal venue

1)  28 USC § 1391:  This is the basic venue Rule (regardless of whether there’s diversity of citizenship or federal question) ( where any defendant resides if all D’s reside in the same state or where a “substantial” part of the events took place.  If neither of these works, then:




a.  (a 3)—Deals with diversity cases:

i.  venue can be in a judicial district in which any D is subject to personal jurisdiction at the time action is commenced  




b.  (b 3)—Deals with federal question cases:





i.  venue can be in any judicial district where any D may be found






(a) courts interpret this as TAG jurisdiction




c. (c) Deals with corporations: Do PJ test

2) Rule 12 Motion:  D’s bring this before a complaint is answered to object to P’s choice of venue (treat facts as true)

a.  § 1404:  If there is proper venue, but party wants to transfer [remember, it’s inter-system, where suit might have been brought] b/c:



i.  convenience of parties and witnesses



ii.  for the interest of justice


b.  § 1406:  If venue was improper—P made a mistake

i.  The dist. ct. can dismiss OR if it’s in the interest of justice, it can transfer the case to any dist. or division in which it could have been brought.

ii. Doesn’t state the factors governing ct’s decision

LONG ARM STATUTE

REMEMBER:  To assert power over D, the state must authorize that the court has power—manifested in state’s jurisdictional statute


I.  Two types

A.  Constitutional Max Statute:  allow courts to assert power to the full extent of the Constitution



B.  Piggybacks on Supreme Court cases

C.  Problem:  doesn’t manifest state’s specific regulatory interest in any kind of dispute

II.  Specific Act statutes:  outlines specific prescriptions when state court can exercise power (ex. Statute in McGee)

A.  A court cannot act assert PF without a long-arm statute to assert power over non-residents


III.  What to look for:



A. Look at the statute



B. Look at the constitutionality for the state court to assert jurisdiction



C.  Consider facts from both D and P’s perspective

FORUM NON CONVIENENS

I.  General Info:


A.  Judge-Made Doctrine


B. Gives court discretion to dismiss case even if it has PJ, SMJ & proper venue

II.  Piper Aircraft v. Reyno

A.  Presume that P is master of the lawsuit whose control over the lawsuit should rarely be vetoed


B. Exceptions to the presumption of P’s control over the suit/forum:



1)  There must be an alternative forum

a.  Doesn’t matter if the substantive law is different if there is a legal system there that works well



2)  Private Factors:  

a.  P’s chosen forum is oppressive/vexatious to D—balance against P’s convenience



3)  Public Factors:




a.  Court’s own convenience & administrative efficiency


C.  Considerations:



1)  Court wants to limit forum-shopping and overcrowded dockets in the US

2) Relations with other countries may be affected (think of that country’s interest in adjudicating the case)



3) Statute of Limitations in alternative forum

D. Note: D does NOT have to file a Rule 12 motion for lack of venue first; however, § 1404 and FNC can be upheld together

SUBJECT MATTER JURISDICTION
I.  General information


A.  Power of a court to adjudicate a particular dispute 


B. State Courts:

1) Plenary power:  allowed to exercise any power from common law NOT withheld by law

2) Concurrent jurisdiction:  every state has at least 1 court of general jurisdiction that can hear both state and federal law claims

3) Exclusive jurisdiction: given to federal courts in some areas of law i.e. antitrust litigation



C.  Federal Courts:




1) Article III:  it is NOT self-executing



D. 2-step process to determine of a federal court has SMJ:

1) Has the legislature authorized the court to hear this case (STATUTE—§ 1331 or § 1332)

2) Does Art. III authorize Congress to vest jurisdiction in the court (CONSTITUTIONAL)



E. Advantages of a federal court over a state court:
1)  Judicial Independence:  fed. judges are appointed, serve for life, have tenure, etc.  Whereas, state judges are elected in 2/3 of the states

2)  Judicial Competence:  state judges are considered inferior, non-elite

3)  Delays, resources of court

4)  Protective Forum: states can be hostile in federal claims



F.  Challenges to SMJ can be brought at ANY TIME by any court or party



G.  SMJ is NOT a privilege to a party; they cannot confer SMJ to the court




1) cannot be waived (unlike PJ)

II.  Federal Question Jurisdiction

A.  Osborn v. Bank of US


1)  Specific Statute, incorporating bank 

a.   J. Marshall says that in giving the bank capacity to sue, it gives jurisdiction to federal courts (professor disagrees)

b.  State law issues:  this is a state law trespass case

c.  Federal law issues: supremacy clause of the Constitution; Ohio violated the McCulloch decision



2) J. Marshall’s Ingredient Test:(broad test of jurisdiction)

a.  if a federal question is an ingredient of the original cause of action then the case “arises under” federal law.[any federal issue “lurking” in the background of complaint is enough for fed. jurisdiction]


i. Justification: 



(a) to protect federal interests against state bias



(b) protect appellate jurisdiction of the US Supreme Court



(c) Need to have uniform interpretation of federal law



(d) Need to have an expert body of judges 

(1) problems:  state courts can develop this expertise; and framers didn’t even establish lower federal courts



3) J. Johnson’s Dissent

a.  Art III, § 2:  extends jurisdiction to federal courts when cases arise under federal law; BUT until a federal question is raised, a case shouldn’t be transferred to federal court system

b.  Marshall’s test is too broad and captures too much of state power


B.  Louisville & Nashville RR v. Mottley


1)  Well-Pleaded Complaint Rule (much narrower test than in Osborn)

a.  Federal issue must be a part of the well-pleaded complaint/cause of action for federal jurisdiction under § 1331 [pleading rule where a state defines what a cause of action is]

b. This is an interpretation of the § 1331 statute, which vests power in the federal courts [it’s NOT a re-interpretation of Mottley]

c. NOTE:  if the well-pleaded complaint involves a hybrid law (state cause of action that incorporates federal law), that’s okay 

d.  § 1331 jurisdiction cannot be based on anticipation of D’s defense



2) Justification for the well-pleaded complaint rule:

a.  Administrative Convenience: It’s important for a court to know at the BEGINNING of the lawsuit if it has power to proceed.

(1) Problem: In reality, a case can be removed to federal court via the well-pleaded complaint rule within 30 days of filing. However, D has 20 days to answer. Between day 20 and day 30, it will become obvious if a federal issue arises (even if it wasn’t in the original complaint); Therefore, it makes sense to wait until the D’s answer to determine if there’s a federal issue in the case.



3) Criticisms of federal defense removal




a.  Federalism and state sovereignty

(1) Don’t take state issues away from states. Just b/c there’s a federal issue in the complaint doesn’t mean that the court will even decide on it (over-inclusive). HOWEVER, it’s also under-inclusive in that it excludes cases where the federal issue is likely to be determinative.

b.  Some argue that § 1331 is supposed to track Article III, giving full extent of Constitutional power to federal courts


C.  American Well Works Co. v. Layne Bowler


1) Holmes Test:  The suit arises under the law that creates the cause of action
2) Facts: trade libel suit that turns on a federal patent issue. Holmes says state law creates this cause of action, so there is NO federal jurisdiction (fed. law for fed. jurisdiction)



3) TWO possible interpretation of this test:



a.  Just like Mottley’s well-pleaded complaint rule

b.  Narrower than Mottley—federal jurisdiction if and only if federal law creates the cause of action



4) Application to Merrill Dow:  

a.  Stevens says that federal law did not create the state cause of action in that case


D.  Smith v. K.C. Title & Trust Co.
1)  FACTS:  P sued to stop a corporation from purchasing bonds and relied on a state law that barred corporations from making unlawful investments b/c he said bonds were unconstitutional

2) TEST:  Look for a strong Federal Interest to support federal jurisdiction (injury results from federal element)


a. They found a strong federal interest, so there is federal jurisdiction

3) Holmes’ Dissent:  adoption of federal law as standard in state law does not amount to federal question

E. Moore v. Chesapeake & O. Ry. Co.

1)  Hybrid Law Case w/2 claims:

a.  Claim I:  based on Fed. Employee Liability Act (FELA): employer engaged in INTERstate commerce

b.  Claim II:  employer engaged in INTRAstate commerce; state piggyback version of FELA applies—state tort law

2) There is an incorporation of a federal statute, but there is no procedural vehicle to get it into federal court: NO PRIVATE RIGHT OF ACTION (therefore, NO federal jurisdiction)

F.  Merrill Dow v. Thompson
1)  FACTS:  P filed a complaint against manufacturer of a drug that caused deformities in children—P claimed it was mislabeled under an FDA law. D removes case based on imbedded federal issue in the 6th claim, which is based on state law. 

2) Federal interest is NOT substantial b/c Congress did NOT create a private right of action to allow for individuals to sue

a.  ABSENCE of this private right of action reflects indifference in what states do.  IF they had been interested, Congress would have pre-empted the area of law.

3) Footnote 12:  Asks how big of a constitutional question is it? Look at the strength of federal interest vs. policy reasons (BALANCING TEST)


a. Reconciles Moore & Smith
i.  Moore:  “violation of the federal standard as an element of state tort recovery did NOT fundamentally change the state tort nature of the action.”

ii.  Smith:  “the issue was the constitutionality of an important federal statute.”

iii. 
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