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Federal Trade Commission Act

"unfair or deceptive act or practice"


Illegal if tendency or capacity to deceive



Traditionally to protect the ignorant and unwary (Charles of the Ritz)



New Standard (Cliffdale Assoc.) (less protective than before):




1)  Representation, omission or practice that




2)  Is likely to mislead consumers acting reasonably in circumstance




3)  And it is material (likely to affect choice of product).


Advertisements



Deceptive claim doesn't have to be verbal (Standard Oil)



Substantiate claims made (at least amount & type of proof claimed in ad)



a) if say/imply scientifically proven superior, prob. need RCT 



b) if say product is superior, must have reasonable basis to support



c) puffing=vague, very subjective, no proof needed (Sterling Drug)


Unfair Practice



Actual substantial consumer injury AND



Hard to avoid AND not outweighed by benefits



= Basically cost-benefit analysis of disclosure (In re Harvester Int'l)


Remedies: by FTC



* Cease and Desist:




On appeal, fact finding by FTC if supported by evidence = conclusive



* Civil Penalties: § 19 for violations of rules or cease & desist orders




(if have actual or implied knowledge that act is prohibited)




Max $10,000 per violation 





Amount determined by culpability, history of prior violations,





 
ability to pay, effect on ability to do business, etc..




(NOT consumer restitution)




If no cease & desist order first, facts are determined de novo



* Rule Making: 




Must do rule-making if changing law to give notice (Ford v. FTC)




Can't do rule-making if not rationally related to "problem"





(rule to refund tuition if no proper screening:Katherine Gibbs)





Must cause substantial injury to consumers AND





not be outweighed by benefits to consumers & competition



* Corrective Remedies: corrective future advertising (Warner Lambert)



* Consumer Restitution: § 19: can include refund $, damages, etc..




ONLY IF EITHER 1) violate FTC rule OR





2) violate cease & desist order by an act that reasonable person 





would have known was dishonest or fraudulent




NO punitive damages




Not used much (only one case: Glenn Turner)



* Court Injunctions & Freezing Assets:




Problems w/ court involvement:





Judicial precedent trumps FTC interpretation of Act




TROs: if weighing equities and chance of success in public interest





Normally for false advertising





Not required to also have admin proceedings (§ 19-Singer)


NO PRIVATE RIGHT OF ACTION (Holloway)



1) Would burden defendants will multiple, frivolous suits



2) Private parties don't have FTC expertise



3) Wouldn't always serve public interest



Exception: Guernsey: Class action to enforce FTC cease & desist



**Always look at State Little FTCs!!

SALES PRACTICES

Federal Regulations


Door-to-Door Sales: 16 CFR § 429.1



Covered: >$25 & not at seller's place of business




Except if buyer initiates (and emergency or asks for home visit) or





done all by phone or mailer if insurance/stocks/real property



Receipt/contract in same language negotiated



**Notice that it may be cancelled within 3 days




Must also tell consumer orally of that right




Co. must comply with cancellation w/in 10 days



Can't sell debt or tell finance co. of debt until 5 days later 



If Violate, considered unfair or deceptive act or practice


Negative Option Plans: 16 CFR § 239.1



Disclose: how to refuse selection, any obligation to buy, right to cancel 



when meet oblig., if shipping & handling, frequency.



Must give consumer 10 days from notice to refuse




If not, must pay for postage to return


Bait & Switch Advertising 16 CFR § 238



Covers: any public notice, however disseminated



Can't advertise if don't intend or want to sell those goods




If some sales, still could be fundamentally bait & switch scheme



Can't create false impression as to quality of goods



Can't discourage purchase of advertised goods by:




--disparagement / showing defective product




--refusal to show or take orders




--not having sufficient quantity, unless say limited




--penalizing salespeople for selling good


Deceptive Pricing : 16 CFR § 233



Former price must be 




1) actually offered to public (openly & actively)




2) on regular basis for a 




3) reasonably substantial period of time




**Not necessarily fictitious just because no sales were made




Can't be offered for purpose of higher discount later



Price comparisons w/ other stores ("retail price"):




1) Can't appreciably exceed 




2) price of substantial sales (can't be isolated few stores)




3) in trade area



Comparisons with manufacturer's suggested price:




Same standard as w/ other stores




Nat'l manufacturer / distributor can ticket if substantially true...

NY State Regulations:


§ 349: Little FTC



Deceptive acts or practices are illegal




Defense: if act complies with FTC guidelines



Remedies:




Att'y General can enjoin & get restitution




Can't penalize media or newspapers (1st Amend??)




PRIVATE RIGHT OF ACTION





If injured, get actual damages or $50






If willful/knowing, can triple damages up to $1,000





Injunction





Reasonable attorney's fees


§ 350


False advertising is illegal



Intended to protect ignorant and incredulous



Private Right of Action




If misleading in material way & P was injured


Illegal Selling Practices


• Offer goods for sale w/o intent to sell



• Unsolicited goods=gift unless in membership club 




(but gift if 30 days after cancel membership)




Injunction doesn't require proof that actually misled or damaged



• Prize Award schemes:




Must disclose: cash value of prize, term & conditions, 





that have to listen to sales pitch, what product is




Penalty: up to $1,000



• Chain Distributor=Illegal




=If you invest, you get license to sell licenses to others for profit


Plain Language


Covers: renting home or goods/services for personal or household use




<$50,000



Requires:




Written in clear and coherent manner




Using words with common and every day meanings




Appropriately divided and captioned



Remedy:




Liable to consumer for actual damages plus $50




Class actions limited to $10,000




**NOT defense to suit to enforce or for breach of contract




Can't bring after both parties have performed obligations




Can't bring if seller tried to comply in good faith


Door-to-Door Sales Protection Act:



Covers: personally solicit sale not at seller's place of business




Includes invitation of buyer unless emergency or prior negotiation




Excludes <$25 and goods can be delivered at one time



3 days to cancel




Must have notice in same language as negotiation




And tell orally




Once cancel, seller has 10 days to give back $$



Must disclose refund policy.  If not, cash refund w/in 20 days



Can't assign until 5 days afterward.  All claims & defenses preserved.


Credit Card Registration Services: 



Disclosure before entering into contract:




Subscription not necessary to keep credit card




Statement of limitation on consumer liability under TIL, EFTA



Automatic renewal




Must give notice 15 to 60 days before expiration




Tell that can choose not to renew and how (toll-free #)



Can't sell names for direct solicitation without consent



Remedy:




If contract doesn't comply, void




Rights can't be waived




Attorney general enforce





Injunction w/o proof of actual damages





Direct restitution





Fine up to $1,000


RISA (Retail Instalment Sales Act)



Seller retains security interest & buyer pays off price in instalments



Contract:




Can't have blank spaces




Must have adequate description of goods




May only charge one late fee per instalment



Disclose:




Right to pay off full price in advance & get refund of credit fees




If any instalments are larger than in beginning




TIL requirements



Forbidden:




Can't cut-off claim & defenses to 3rd party (limited to $$ owed)




No acceleration clause without buyer default





And buyer can subsequently pay to redeem




No att'y fee provision.  No waiver of counterclaim or jury trial.




Can't waive action for illegal acts in repossession




Can't take security interest in other goods, except mortgage (repair)



Credit Service Charge:




<$500, up to $10 per $100 each year




>$500, up to $8 per $100 each year




Must include all investigating & charges incident to credit



Must send consumer executed copy or has right to cancel




Unless consumer already got goods or services




When paid up, notice that seller releases security interest



Future Services (classes or lessons--??only correspondence schs?)




If cancel, limit on amount of price can demand




Cancel=notice or miss 25% of classes consecutively



If on-going relationship w/ several sales, <$175, then see 7)



Penalty: Willfully violate = $500 fine




Buyer can recover credit service charge





But neither if seller corrects within 10 days




Can't waive any of these rights

NYC Administrative Code: local / municipal level of reg


NYC can sue to enforce regs and hold hearings



But no adjudicative hearings or fines (unless licensed activity)


NO PRIVATE RIGHT OF ACTION



Would be easy to prove in ct. because very specific what is illegal



**BUT try to use to define "deceptive practice" under state general law


"Free": (NYC regs & FTC guidelines)



If conditioned on purchase, must disclose nearby



Not if cost is always included in price



Can't have if negotiated price (i.e. autos)



"Combination sales": OK if related


Disclosures:



Specific limitations on offers



Font size (e.g. cents 1/3 size)



Range of prices: high and low



If sell above manufacturer's price, must disclose


Future Service Contracts: (i.e. lessons)



Refund pro-rata



If miss certain # of lessons, presume cancelled & don't have to pay 


Documentation


Receipts w/ price, date, & store name



If negotiate in Spanish, contract in Spanish (not other languages per se)



Some places require item pricing (every item must be stamped)


Mail Order:



Different from catalog



If don't send or wait long time (30 days)



Returns


Delivery


Furniture/appliances: 30 days late can cancel contract


Door-to-Door Sales


Cooling off period (3 days from notice)



Salesperson must identify & say selling something right away


Appraisers:



Must disclose basis of appraisal: replacement, selling, insurance?


Licensing Laws (always check!!)



NYC has power to hold adjudicative hearings if licensed activity



even if violating general regs, rather than licensing laws

Telephone Consumer Protection Act

No auto dialing machines (calling unlisted #s)


No pre-recorded sales pitch to residents


Regulates calls to emergency services, FAXs, cellular, paging #s


Doesn't cover if pre-existing relationship or tax-exempt org.


Remedies:



Private right of action or Attorney General



Injunctive relief if pattern or practice

Tensions:



Free speech v. in-home privacy



Can regulate commercial speech (Central Hudson)




IF substantial state interest, regulation directly advances it,




and no more extensive than necessary 





(in practical terms, if rationally related)


Different from mailings (ConEd v. PSC: consumer can throw out)

State Laws: (vary, but one or more of following:)


"Safety valves": can opt out of telemarketing


"Get to the point": must say who & what doing quickly


"Cooling off period": right to change mind about phone sales

Charities: Old law: 75% of funds must go to charity



Court overturned b/c of free expression


Better to have disclosure and/or registration

LOTTERIES:


1) Consideration


Not coming in to gas station, if no purchase necessary (Mobil Oil)



If formidable obstacles to free entry, then consideration (Dreem Arts)



Even tiny cost can be consideration (Valentin)


2) Chance


If skill part can be circumvented, then game of chance (Shira)



Picking football winners = chance b/c experts don't know (Laniewski)


3) Prize


Extended play on video game not prize (WNEK)

Federal Law: 18 USC 1302-04


If mail anything having anything to do with a lottery (includ. newspaper ads),



$1,000 and/or 2 yrs. prison


If broadcast or allow to be broadcast, $1,000 or 1 yr. prison

State Law: § 369-e


Must post & have in ads:



Minimum number and value of prizes



Rules of how to play


If prize>$5,000, must file notice with Sec. of State




Must keep prize money in escrow acct. or bond

CREDIT


Prior to TIL, could use FTCA to see if deceptive (Ford v. FTC)



Can be deceptive even if truthful (6% plan)

Truth in Lending:


Who is covered:



1) creditor regularly extend credit (25 x year, or 5 home loans)



2) fiance charge or payable in more than 4 installments



3) credit primarily for personal or household use



4) credit less than $25,000 unless home loan



Credit cards automatically covered



Leases > 4 months covered by Consumer Leasing Act



Doesn't cover "rent-to-own" otherwise (unless state law): Remco



Should look at how charge compares to regular rent

"APR"=annual percentage rate


Must be calculated on declining balance

"Finance charge": any direct or indirect cost as incident or condition of credit



Doesn't include anything that would be charged in cash sale


Includes: interest, loan fees, credit report fees, insurance, cash discounts


Excludes: application fees (charged if no credit given), late payment, 



unanticipated costs, ?cash v. check discounts


Can be attorney fees associated with credit (!st Acadiana Bank)



--Maybe only if bank always refers to att'y associated...


Hidden costs: if almost all sales=credit, charging same price for cash 



includes finances charges (Yazzie)

"Closed-ended" transactions: single loan

Federal Box:



Don't have to use specific box, but safe harbor if you do


Timing: before consummation of transaction



But if not face-to-face can wait until payment if available before



PROBLEM: already psychologically committed


Finance charge & APR must be more conspicuous than others



Fin. chrg doesn't have to be bigger than overdue warning (Schmidt)


Includes: identity of creditor, variable rate, insurance, secur. interests



(those can be separate or together)


Grouped: 



--amount financed (cash price minus downpayment) 




itemization can be waived by consumer & must be separate



--finance charge (amount credit will cost)



--APR (unless finance charge is $7.50 or less)



(--variable rate: circumstances / limitations/ effects) not grouped



--total of all payments



--total sales price: cash price plus finance charge (incl. downpayment)



--late fees, deposits, prepayments


Related but not required things may be in box (rt. of set-off: Goldberg)

Advertising: 


If state rate of finance charge, must also include APR


Triggers: amount/% of downpayment, # or period of repayment,



amount of any payment, or finance charge.


IF TRIGGERED, must include:



--amount or percentage of downpayment



--terms of repayment


and --APR


**Can sue under state law false advertising: (Terry Buick)

"Open-ended" transactions: on-going relationship (e.g. credit cards)


Disclose (before first transaction):



How and when finance charges accrue (grace period?)



Must disclose method of determining unpaid balance:




(should I list the options??)



Other charges & security interests



Statement of billing rights (every year)



**Credit card solicitations must include disclosures


Must send out periodic billing statement for each billing cycle 



Send 14 days before due date  (see § 226.7 for details)



Promptly credit payments



Must have enough identifying info about sale


Billing Error Resolution (§ 226.13)



Includes if consumer asks for clarification or if periodic statement 




doesn't comply with regs



Consumer must make written notice w/in 60 days of statement error



If so, company must acknowledge w/in 30 days AND



Within 90 days:




Correct and mail correction notice OR




Mail explanation of why no error w/ documents





(Co. must determine by reasonable investigation)





Must give reasonable time (10 days) to pay



IF NOT, consumer doesn't have to pay / co. can't collect




and co. can't report as delinquent to credit company



If report in dispute 2nd time, can report acct. is delinquent




if say in dispute & notify consumer of all reports made



Can't accelerate, restrict or close acct. b/c exercised these rights

Defenses:


Unintentional Errors.  Have to show both:



1) unintentional mistake



2) established procedures reasonably designed to prevent errors


Good Faith reliance on Federal Reserve Board


Remedies:



FTC can enforce IF violation = unfair / deceptive (Hopkins Dodge)


Private Right of Action ? (check...)



Not for advertising??

Fair Credit Billing Act

Who is Covered:


1) regularly extends credit


2) more than four installments or finance charge


3) original creditor


4) includes credit card issuers

Disclosure Requirements:


Before any transactions:



Conditions when finance charge imposed



Method of determining balance



Method of determining finance charge



Any security interest and other charges


Each billing period:



Outstanding balance at beginning and end



List of each credit sale with identifier & total amount



Amount of finance charge & APR



Date by which payment must be made to avoid finance charges



Address used to receive billing inquiries


Direct mail (or telephone) solicitations:



APR



Annual fees and other fees: cash advance, late fee, over the limit fee



Grace period



Balance calculation method


Renewal notice: 30 days before renewal date 



Above type information PLUS



Date of renewal



How to cancel credit card

Correction of Billing Errors

Consumer must send notice within 60 days after error sent



Identify self & account



Indicates belief that statement had error & amount



Says reason for belief


Creditor must send written acknowledgement within 30 days of receipt


Within two billing cycles (or 90 days), creditor must:



Make corrections and notify consumer


OR
Conduct investigation and write with reasons why not error



  and include documents.




If error=nondelivery of goods, creditor must determine not true

(missing...)


Billing error includes:



--goods or services not accepted or delivered



--sale consumer requests clarification or documents of



--unauthorized use (no actual, implied, or apparent authority 




& no benefit to card holder)




Walker Bank: not telling to take spouse off acct w/o return of card




BUT Young: yes if gave to friend for limited use & he absconded


Can't restrict or close or try to collect charge before creditor does all above



Can send acct. statement if say that don't have to pay while in dispute


Penalty: if don't comply, forfeit amount disputed & finance charge up to $50



Can't waiver these rights (Gray v. Amex)

Reporting to Third Party Credit Agencies

Once receive notice from consumer about dispute, can't threaten or actually



report as delinquent



Until creditor has complied with reqs. AND given consumer 10 days 


If after all that still in dispute, can only report to credit agency IF



Reports that amount is in dispute



Notifies consumer of all agencies creditor is giving info to


&
Tells agency about any future resolution


Other Requirements


Statement must be mailed 14 days before last day of grace period

If receive payment by last day, can't impose finance charge


If merchant accepts return, must notify credit card co. promptly


Merchant is allowed to offer discount for cash or check



Credit card co. can't prohibit in contract



Not considered a finance charge if availability disclosed


Creditor can't go into account held by it without prior consent

Claims and Defenses


Credit card co. assumes claims & defenses against merchant IF



1) consumer has made good faith effort to resolve



2) transaction in same state or within 100 miles of home



   (or if merchant under control of creditor or product ad by creditor)



3) amount of transaction > $50



(Court says this is bare minimum of liability (mail order): Izraelewitz)


Limitations:



NO tort claim liability



Only liable for amount owed creditor when first notified


Reasoning:



Credit cards replaced merchant credit



Used to be more equal relation: quality of goods v. payment



Credit card co. in better position to recover from merchant (in K)

Equal Credit Opportunity Act

Prohibits discrimination on sex, marital status, race, religion, nat'l origin, 


age, public assistance receipt, or exercise of rights under CCPA 



--Can inquire as to marital status, PA income, or age if needed to 




determine credit worthiness


Marital Status: 



Have to treat unmarried couple's income jointly (Markham)



Woman lost credit card when husband died=violation (Miller)



(Can still require spouse signature if needed to clear title)


Standards of Discrimination:



Disparate Treatment: intentional




P must show that continued to seek other similar qualified people





(Gross: must show that loan offered to similarly situated men)




Then D must rebut with non-discriminatory reason




Then P must show it is a pre-text



Disparate Impact: not necessarily intentional, apparently neutral




P must prove disparate results and that caused by the practice




Then D must prove legitimate business necessity




(Impact allowed under ECOA if compare income-qualified Cherry)


Generally



Credit denials must give written reason (Fischl)




"Insufficient credit references" is too vague & misleading


Remedy:



FTC can enforce (along w/ other agencies)



Private Right of Action (including class actions)




Actual damages and injunction




Punitive damages: 





no more than $10,000, $500,000 for class





Factors: actual damages awarded, frequency of violations, 





number of people affected, creditor resources, if intentional

Redlining


*Home Mortgage Disclosure Act: must reveal amount of loans & zip code



So P has enough information to make ECOA argument


1) refusing to give mortgages to houses in urban deteriorating neighborhood



Black applicants rejected twice as often as whites


2) offering worse terms or underappraising



Thomas: not sufficient statistical evidence that underappraised


3) lending agency moves out of those neighborhoods

Fair Credit Reporting Act
Who Covered


Excludes reports only of transactions between consumer & reporter


Excludes credit card companies

Main provisions:


1) If consumer denied credit, insurance, or employment b/c of 


credit report, must be told by rejector.



(But not if hire or promote..check)




Even if only partly based on credit report




Must also give name and address of credit reporting agency



If based on info not from report but re credit-worthiness or character




must disclose right to request nature of that information



Defense if have reasonable procedures to comply with above reqs.



*Credit agency must tell consumer if giving out public record (arrests,..)




OR must have strict procedures to make sure up to date & complete


2) Consumer can get copy of report if requests


All information in files except medical information



Sources of info, except for investigative reports (unless suit)



Who has received report within 6 months (2 yrs. for employment)


3) Can only give report if subpoena, consent from consumer, OR


Have reason to believe person using information for:



--extension of credit



--insurance



--employment



--legitimate business need involving transaction w/ consumer



Can't use credit check for improper purpose




Employee did check on ex-husband, company liable (Yohay)




Q: Is it not covered by FCRA b/c not for "credit, insurance, etc.."??



*Agency must get requestors identity and purpose of getting information


4) If consumer challenge report info, agency must reinvestigate & 

delete unverified info & send out new report if requested.




Agency has reasonable time to reinvestigate




"Investigation" is more than calling creditor again (Pinder)




Exception if agency has reason to believe frivolous or irrelevant



If reinvestigation doesn't resolve, consumer may file summary of dispute




Agency must include summary of dispute in its reports



Must disclose to consumer right to send out new report to places that 



received old report within last 6 mos. (2 yrs. for employment)


5) Personal interviews, need to tell report requested to consumer



UNLESS for employment which consumer hasn't applied for




Can't include in later consumer rpts. unless in 3 mos. or reconfirmed


6) Agency must have reasonable procedures to insure accuracy


Weigh possibility of being misled v. burden of more accuracy




Koropoulos: even if technically accurate, violates if misleading



Allowing info to be added to file w/o checking to be sure right person




and not having procedure to catch mistakes=negligent (Thompson)



Rumor from 1 neighbor gotten in 10 minutes not sufficient (Millstone)


7) Agency is liable for negligent or willful non-compliance
Remedies:


Actual damages



Can recover damages for humiliation & mental distress (Thompson)


Punitive damages that court allows if WILLFUL noncompliance


Reasonable attys fees & costs


Obtaining info under false pretenses or unauthorized disclosure = criminal



$5,000 and/or 1 yr. jail


Enforcement through FTC

"Credit Repair Organization Act" (state laws)


Disclosure of services & rights under FCRA


Require bonding and sometimes 3 day cooling off period


Might generally be illegal (false advertising)



FCRA only allows removal of inaccurate info, so can't promise

DEBT COLLECTION

Judicial Controls


Intentional Infliction of Emotional Distress


1) Intentional or reckless



2) Extreme and outrageous conduct




Rarely is single act, unless unendurable (Champin: father's death)




Repeated, rude, threatening calls didn't violate all dignity (Hamilton)




BUT repeated threats & obscenity @ work violated (Sherman)



3) Causal connection



4) Emotion distress is severe




No reasonable person could be expected to endure (Hamilton)


Invasion of Right to Privacy


Repeated calls to employer & neighbors and threats=violate (Fernandez)

Fair Debt Collection Practice Act

Most debtors are result of illness of lost job.  Very few = deadbeat

Who is Covered: Debt Collectors


1) uses interstate commerce or the mails


2) who regularly collects directly or indirectly debts owed to another


(includes attorneys who do collection more than couple times/yr.)


Excludes: if under common control as original creditor & only works for it



Government collectors, nonprofits helping debtors

Requirements

When talking to someone other than debtor to locate debtor



Identify self & trying to locate debtor (& employer if asked)



Can't say debtor owes debt (West v. Cohen)



Can't communicate more than once, unless reasonable belief that changed



Not use postcard or symbol indicating debt collection



If know debtor has lawyer, can't talk to others unless att'y won't respond


When talking to debtor (or spouse)



Not at unusual time (before 8 am or after 9 pm) unless consent



Not any time or place that collector knows is inconvenient



Not if have attorney, unless att'y doesn't respond in reasonable time



Not at work place if know that employer forbids


Within 5 days of initial contact, collector must send written notice:



--amount of debt



--name of creditor



--notice that if not disputed within 30 days, debt assumed valid



--notice that if requested in 30 days, collector will provide verification


If debtor writes that he refuses to pay or wants communication to stop



Collector can't communicate further


EXCEPT can notify that won't try to collect or 



  specific remedies normally invoked or that will be invoked

Forbidden

Harassment or abuse



Use or threat of violence or other criminal conduct



Use of profane language



Publication of list of debtors (except to credit reporting agency)



Advertisement of sale of debt to coerce payment



Repeatedly calling with intent to annoy



Not identifying self on phone



Anything that natural consequence is to harass


False or misleading statements



Implying that associated with federal or state gov't



Falsifying amount or legal status of debt



That from attorney, when not



Nonpayment will result in arrest, seizure, garnishment, attachment, etc..




***Unless lawful and collector intends to do so




Standard=whether unsophisticated consumer would believe (Jeter)



Threatening or actually communicating false credit info



Failure to disclose clearly that trying to collect debt (except to others)


Unfair or Unconscionable Means



Collection of fee unless authorized in original agreement



Accepting postdated (by more than 5 days) checks



Causing charges to be made to debtor



Threatening to or actually repossessing property IF




no right to do so OR no intention to do so



Using postcards or indicating debt collection by return address


Furnishing Deceptive Forms


Can't furnish if know will be used to create false belief that someone




other than collector is involved in collection if not true



Responsible for "flat-rating" if gave letterhead, even if didn't authorize




it to be send to P, if knew would create false belief (Littles: attorney)

Disputed Debts

If consumer notifies collector of dispute w/in 30 days of initial notice



(or asks for name and address of original creditor),



Collector must stop collecting until verification is mailed to debtor


If multiple debts, payments are not to be applied to disputed debt

Defenses


If not intentional and resulted from bona fide error



(?have to have procedures reasonably to avoid such errors?)

Remedies:


PRIVATE RIGHT OF ACTION


Actual damages


Additional damages up to $1,000 (class up to $500,000 or 1% of net worth)



Determined by persistence, nature, extent of violation & if intentional



(Class action also number of people affected & D's resources)


Costs & att'ys fees (if brought in bad faith, defendant can recover atty fees)


FTC Enforcement



Violations = unfair or deceptive acts

(Also state and local laws governing)

Magnuson-Moss Warranty Act
Who Covered:


Written warranty = 



1) written fact or promise



2) made in connection with sale of consumer product



3) relates to nature or material or workmanship



4) promises that is defect free or meets specified level of performance



5) and becomes part of basis of bargain between buyer & seller


OR
1) written undertaking



2) to repair, replace, refund



3) if product doesn't meet specifications



4) and becomes part of basis of bargain between buyer & seller




(includes mentioning owner service policy: Ventura v. Ford)


Products cost more than $5


Only for products normally used for personal or household use

Disclosure in "simply and readily understood language"


Names and addresses of warrantors


To whom warranty is extended


Products / parts covered


What warrantor will do if defect or malfunction, when, & who pays


Time period in which warrantor will perform obligations


What consumer must do (step-by-step) & pay


Exceptions to warranty


Informal dispute & legal remedies available to consumer


Elements of warranty in way that won't mislead reasonable avg. consumer


Whether "full" or "limited" warranty

Other Requirements


Warranty must be posted and accessible BEFORE buying

Can't condition warranty on using brand name product in connection 



Unless convince FTC that product will only function w/ other product

Full Warranty (if called "full", the following apply:)


If defect, malfunction, or failure to conform, warrantor must remedy


Must repair, refund, or replace w/in reasonable time w/o charge



Only refund if either consumer consent or nothing else is practical



If unreasonable time, consumer can recover incidental expenses


No limitation on duration of implied warranty



But can limit duration of full warranty


Can only limit consequential damages if conspicuously on warranty


If warrantor can't fix after reasonable # of tries, must refund or replace


Can't impose any duty on consumer except notification



(Except duty that product should be made available to warrantor)



Unless convince court that it is reasonable duty


No duty on warrantor IF damage caused by consumer 



OR if caused by unreasonable use (including failure to maintain)

Limited Warranty


Time can only be limited by "limited warranty"



Except some states forbid b/c deceptive practice


If both giving & limiting something, error in favor of giving



Any ambiguity construed against writer of form (Stream)


If limited warranty fails of "its essential purpose", then limitation invalid



Harrel v. Volkswagen: limitation on consequential damages invalid

Implied Warranty


Implied warranty of merchantability with every consumer sale


Can't modify if make any written warranty or service contract



BUT can limit to reasonable time (if a "limited warranty")



IF conscionable AND clear, prominent and unmistakable language


Can exclude if use words "as is" or "with all faults"



Narrowly interpreted & exclusion can't be implied


Sometimes Implied warranty of fitness for particular purpose (com'n law)



1) Seller has reasonable grounds to know purchased for particular use



2) Buyer relies on seller's expertise

Remedies:


Informal dispute resolution: if complies w/ fed. reqs., binding


Any violation = violation of FTCA §5



Including generally "deceptive warranties"




1) false or fraudulent




2) misleading to reasonable person using due care



or
3) fails to contain necessary information not to mislead


Enforcement:  Attorney General or FTC can get injunction


PRIVATE RIGHT OF ACTION



1) If damaged by failure to meet Act's reqs or req of warranty



2) If individual damage >$25



3) If aggregate amount in controversy >$50,000



4) For class actions, if named plaintiffs > 100



5) For failure to comply w/ reqs. of warranty, only if class action



6) If gave warrantor reasonable opportunity to cure 


Recovery



Damages (no minimum)




Self-help under UCC if notify withholding & only amount of damage



Consequential damages?




Some states say yes (New Moon)




Can limit liability unless unconscionable 





But not personal injury (Henningson)



Atty fees and costs

State laws:


M-M W doesn't preempt more protective state laws (Auto Importer)


If no written warranty, M-M W doesn't affect state law (Szajna)


Lemon Laws:



If can't repair car in _(4)_ times and car out of service __ % of time,




then consumer has the right to a refund



Breach must be substantial




But doesn't have to be undrivable (Chmill)



Usually only if violates express warranty



(Some states applies to used cars from dealer.  All apply to new cars).


Implied Warranty of Habitability in new home



Usually only for original buyer from original builder

Revocation of Acceptance (UCC 2-608)


1) Substantial impairment of value



Look at particular needs of buyer, but can assume normal if no evidence



(Gasque)


2) Non-discovery of defect is b/c of seller's assurances or difficult to discover


3) Within reasonable time after defect should be known


4) Notify seller


5) Refrain from further use of goods



If use is reasonable (buyer didn't say how to return, needed for work),




then revocation is still valid: McCullough


But see Gasque: driving after revocation shows still drivable

UNCONSCIONABILITY

Contract Terms are Unconscionable


Frostifresh: 1) negotiated in Spanish but K in English



2) salesperson knew consumer couldn't afford



3) charging almost 3 times cost to seller



Remedy: low ct: can get cost; app ct: cost plus reasonable profit




Problem: no penalty for company if get profit


Williams v. Walker-Thomas: no consumer would understand cross-collateral



Problem not that used cross-collateral, but that didn't disclose well


Avco: (NY): Security interest in everything own is unconscionable



Problem: poor people can't get credit.  Unlike WWT, understandable.




BUT really threat b/c credit co. doesn't want everything own.


Permitted under UCC 2-302: prevention of oppression & unfair surprise


Subjective: Remco (rent-to-own TV) didn't "shock ct's conscience"

Two Kinds of Unconscionability (analysis of ct. cases, not law):


1) Procedural


Disparities in language, education, etc..


2) Substantive


Whether terms of contract were fair at time of contract



Cts. have not usually held price can be per se unconscionable




(Jones v. Star Credit = exception)


Courts seem to only use if BOTH are present

Only a Defense to Non-Payment

Can't use affirmatively to get restitution (Best v. US Nat'l Bank: chk. bounce)


BUT always try other causes of action (e.g. deceptive trade practice)

PRESERVATION OF CLAIMS & DEFENSES


UCC allows contractual waiver of 3rd parties except "real defenses"

FTC Regulations: Preservation of Claims & Defenses
Notice: Holder of credit contract subject to all claims & defenses against seller


But only liable up to amount paid by the debtor.


Seller can't take credit contract without above Notice



Doesn't apply to real estate or credit cards (see FCBA)

Purchase money loans: 


Cash paid for good obtained from a lending agency which



1) Gets referrals from seller


or
2)  Is affiliated or has business arrangement with seller.



(if could use $$ for anything & no nexus, no claims & defenses)


Seller can't accept that money unless credit contract has above Notice

Remedy:


If seller does violate, unfair or deceptive practice or act under FTCA


(State laws exist too --such as in NY)


Claims or defense amount depends on state:



NY: amount originally financed



Some states: amount still owing


In most states, consumer CAN'T sue finance co.



But CAN in NY



AND can sue as unfair practice under Little FTCs

Defenses:


Finance company can cover & fulfill seller's obligations to consumer

Problems:


Doesn't penalize buyer of contract without Notice in it



So if seller didn't put Notice in & goes out of business, tough luck



Vietnam Vets: w/o Notice, no defense to 3rd parties b/c contractual rt.


Doesn't say that Notice is binding (though implied)



Ct. found Notice is binding (Tinker)

REPOSSESSION


If have security interest (has to be explicitly authorized)


Can repossess if don't breach the peace


Mostly merchant can only get security interest in item bought

PUNITIVE DAMAGES

According to Walker v. Sheldon:


1) fraud


2) aimed at the public


3) is gross


4) and involves high moral culpability



Willful, circumstances of rudeness or oppression (Hardly v. Toler)


Dissent: don't need punitive if statute allows treble damages

Class Actions


Rule 23 standards are same under consumer statutes (Walsh)



1) too numerous to adjudicate individually



2) named Ps will adequately represent class



3) commonality of issue




Problem for consumer law: misrep & reliance differ among Ps


Merchant can't frustrate class action by settling w/ named Ps (Kagan)


Attorney's fees: Lodestar = multiplier of cost



Lodestar based on what risk was, how well represented, etc..



Doesn't apply if fee shifting statute unless common fund (Skelton)

Criminal Sanctions


Consumer violations can be criminal (Boren)



NY: consumer fraud if aimed at 10 or more people


Corp. is liable for agent's actions if agent has enough authority to act for



corp. in the particular circumstance (Beneficial Finance Co.) 



Liable if enough info under corp. umbrella to know crime (Bank of NE)


Federal mail fraud (commerce clause) liberally interpreted (Schmuck)



Dissent: Have to actually use mails to further fraud

License Revocation


Regulatory agency can revoke license if don't comply w/ warranty regs.



(Md. Independent Auto Dealers)


District attorney can only enjoin from deceptive practices, not from 



engaging in business altogether (State v. AAA)

NUTRITIONAL LABELING

Food Drug & Cosmetic Act
What is Covered: Food = 

1) Use for food or drink for persons or animals



(look at what is traditional, even if being used for something else)


2) chewing gum


3) articles used as components of above

Labeling


Advertisement covered by FTC, not FDA


Exemption for fresh vegetables or fruit (consumers can judge themselves)



For immediate consumption food (restaurant) and for medical food


Illegal to have false or misleading labels or labeling (includes pictures)

Required to be on Label:


Ingredients


Name of manufacturer & place of business


Name of product predominant


Servings: reasonable quantity for adult male doing light activity


Nutritional info: calories, calories from fat, saturated fat, vitamins, etc..

 **Exception: if make no claim about quality of food & don't add vitamins, 


don't need nutrition if have address to write away for more info

"Imitation"


Imitation = nutritionally inferior



Some courts say have to say inferior if very similar


Substitute = nutritionally the same

Defense:


If middle man & got written guarantee, then no liability (unless fraud)


So usually grocery stores not liable

Remedies:
FDA Enforcement = Discretionary


Can choose when to enforce unless required to act by Congress or its rules


Preliminary injunction if threat of irreparable injury & probable success


Violation is $1,000 fine/ 1 yr. jail 



If second violation or intent to deceive: $10,000/ 3 yrs. jail


Seizure = common



Random inspections without warrant & can take samples




If refuse, violation


No recall (say most court)--FDA uses publicity instead


No restitution (except for one case)

NO PRIVATE RIGHT OF ACTION


BUT NY state and city allow private right of action


State can bring action (but if FDA acts, it can't)

N.E.L.A.
Regulation of voluntary terms:


Absolute terms ("low"):



FDA regs about how much is low, etc..




Avoid by using "light" as a descriptor or saying "right"



Can't say "x free" unless normally has x in it (but can say x-free product)


Comparative terms ("less")"



Must be 25% less than reference food



Reference food must be similar, market leader & generally substitutable


Implied claims ("only ..."):



Must comply with absolute standards unless disclaimer

Health Claims


Only seven relationships recognized:



1) calcium to osteoporoses



2) dietary fat to cancer



3) sodium to hypertension



4) saturated fat to heart disease



5) fiber to cancer or heart disease



6) certain fruits & veggies to cancer


If not on list, not permitted even if scientific proof


Options:



a) make claim, wait until sued, and use proof as defense




But risky & costly



b) sue for declaratory judgment




But standard for scientific proof very high



c) petition FDA for approval to add to list




But all research becomes public & takes forever




High proof: totality of all info and scientific agreement



d) do nothing




But health claims never communicated to consumers



e) advertise, but don't put on label b/c FTC has lower standard


First Amendment questions:



Commercial speech standard



Accuracy v. free flow of info

N.Y. State Laws


"False or misleading" is misbranded


Very similar to FDCA


Problems with federal preemption:



consumer groups can't have local impact, don't respond to local needs,



slower, discourages citizen participation

