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I. Introduction and Overview of Federal Law Enforcement

A. Class focus is pre-indictment, investigative sphere

B. Main difference between federal and state systems are laws and prisons

C. Law Enforcement — agencies are competitive, which usually raises performance levels

1) FBI (DoJ)

(a) Given authority over drug crimes in 1982

2) DEA (DOJ)

3) U.S. Marshals (DoJ)

(a) Transport prisoners, protect justices, investigate fugitives

4) INS (DoJ)

(a) Criminal work is increasing, especially alien smuggling

(b) Really messed up as an organization

5) Customs (Treasury)

(a) Drug interdiction at borders

6) IRS (Treasury)

(a) Tax Fraud

(b) Every juror relates to this when people make big $ and don’t pay taxes

(c) Tax counts add ability to bring in evidence

7) Secret Service (Treasury)

(a) Protect dignitaries

(b) Credit card crimes, fraud, counterfeiting

8) ATF (Treasury)

(a) Guns, explosives, arson

9) USPS

(a) Very good investigators

(b) Protect postal facilities, investigate mail fraud (very broad statute)

10) Office of Labor Racketeering (Dept. of Labor)

(a) Labor racketeering is traditional organized crime

11) 85,000 federal officers total; 2,800 federal prosecutors total

II. The Roles and Powers of Federal Grand Juries and Prosecutors

A. Grand Juries  (N1)
1) Governed by FRCP 6 and 18 USC § 3331 

2) Can sit for years, sometimes every day

3) Unique Role of GJ

(a) Investigative body (N2) charged with the responsibility of gathering evidence to determine whether a crime has been committed.

(b) GJ can investigate on suspicion, unlike court, jurisdiction is virtually unlimited

(c) Charging function – must indict to hold suspect if charge with felony that holds penalty of one year in prison

(d) Rule 6 GJ can be empanelled for 18 mos, and extended another 6 mos

4) Nature of GJ subpoena  (N3)

(a) GJ subpoena is different from subpoena issued in context of a prospective criminal, where a specific offense has been identified and a specific ( charged 

(i) Govt cannot be required to justify issuance of GJ subpoena by proving prob cause b/c whole purpose of GJ is to get prob cause

(b) GJ is not bound by FRE, it can compel production of evidence and testimony of witnesses

5) Prosecutor’s Role

(a) Presents evidence and questions witnesses

(b) Serves as an instructor to GJ (e.g. charges GJ at end, like judge would)

(c) Gives GJ rudimentary explanations of the law

(d) Must have GJ indictment for federal felonies

(e) GJ and prosecutor have close relationship

6) Reasons GJ indict easily—GJ could indict on their own at common law—no longer the case

(a) Standard of proof

(i) PC is much lower than standard at trial

(b) Type of proof

(i) No rules in GJ

(ii) No FRE; hearsay accepted in GJ

(c) Voting Rules

(i) At least 12 needed, not unanimous
7) Investigations

(a) AUSA works w/agents

(b) Investigations start with:

(i) Known crime

(ii) Known criminal

(iii) Both

(iv) Tracking down allegations

(v) Some are required (e.g. cop shooting)

(c) Prosecutors decide:

(i) Who to indict

(ii) When to indict

(iii) Who to immunize

(iv) When to immunize

(d) Special GJ can issue report re: organized crime or noncriminal behavior of an appointed official

(i) 18 mos but can be extended up to 3 yrs

(ii) Appointed in large districts

8) Certain people can be present

(a) Court reporter

(b) Atty for govt

(c) NOT atty for (
(d) NOT atty for witness

(e) NOT agent (unless witness?????)

9) FRE 6(e)(2)

(a) All people except witnesses are sworn to secrecy

(b) Enforceable by contempt power of court

(c) If there is an indictment, Govt cannot say anything

10) In WC setting, GJ subpoena can dramatically change someone’s life—physically, emotionally, career-wise, financially

11) Some limits on GJ  (N3)

(a) GJ cannot serve subpoena once indictments have been handed down unless investigation is still going on e.g. can’t use to prep for trial

(b) GJ subpoena cannot be used to locate a fugitive

(i) using it in this way makes no sense and it is against DOJ policy

(c) GJ subpoena cannot be used to get evidence for civil proceedings even though many USAOs do both criminal and civil

(d) Venue limitation is not very strong, WC (s often get venue changed

(e) GJ subpoena cannot be used to harass or intimidate or coerce into plea

(f) DOJ policy gives media great latitude

(g) DOJ policy prohibits turning around of GJ subpoena after the GJ ends

B. U.S. v. R. Enterprises  (US Sup Ct 1991)  (N4)

1) Three companies all owned by same person brought pornography into VA

2) GJ issued subpoenas to (s.  ( moved to quash, District Court refused to quash, held ( in contempt.  

(a) Unlike individuals, companies cannot be put in jail, so they are fined.  

3) 4th Circuit reversed and quashed subpoena

(a) Applied trial subpoena standard from U.S. v. Nixon
(i) Relevancy 

(ii) Admissibility

(iii) Specificity

4) Supreme Court reverses, differentiates between trial subpoena and GJ subpoena 

(a) If a GJ subpoena is reasonable, it is acceptable

(i) A GJ subpoena is acceptable as long as there is a reasonable possibility that the information the govt seeks will produce information relevant to the general subject of the investigation

(b) GJ can investigate on mere suspicion that the law is being violated or because it wants assurance it is not being violated

(c) Probable cause is not necessary because GJ determines whether prob cause exists

(d) Exclusionary rule has no place in GJ proceedings—GJ is not adversary and we don’t want mini-trials

(e) Broad info in subpoena gives ( too much knowledge of GJ’s internal workings and violates strict secrecy of GJ

5) GJ does not have unlimited investigative powers

(a) FRCP 17(c) prohibits subpoenas which are unreasonable or oppressive

(b) But, subject of subpoena will not know general subject matter of GJ investigation, so they will not be able to make necessary showing that compliance would be unreasonable and court must craft fair process to balance (’s rights with needs of criminal investigation

C. U.S. v. Williams  (US Sup Ct 1992)  (N5)

1) Facts:

(a) ( misinterpreted his assets to banks in violation of law

(b) ( claimed his assets/procedures were the same across the board

(c) Govt had exculpatory evidence but did not give it to GJ

2) Supreme Court declines to dismiss indictment

(a) GJ is not bound to listen to anybody, so even if govt gave it exculpatory evidence, GJ would not be bound to listen to it—it has no obligation to consider anything, including exculpatory evidence.  

(b) Court rejects that 10th Circ. rule allowing courts to supervise their own proceedings allow them to exercise control over GJ proceedings

(i) These can dismiss a GJ indictment only when misconduct violates the “few, clear rules carefully drafted and approved by Supreme Court and Congress to ensure integrity of GJ’s functions.”

(c) GJ is an institution separate from the courts

(i) GJ belongs to no branch of the government; serves as a buffer between govt and people

(ii) Some things that apply in courts do not apply in GJ

· Double jeopardy does not bar GJ from returning an indictment when another GJ refused to do so

· 6th Amendment right to counsel does not necessarily apply in GJ

· Indictment obtained in violation of 5th guarantee against self-incrimination is valid

· FRE do not apply to GJ—exclusionary rule is N/A and hearsay is accepted

(d) Requiring govt to disclose exculpatory evidence at GJ would change GJ’s role from accusatory to adjudicatory

(i) GJ does not judge guilt or innocence, but whether adequate basis exists to bring a charge

(ii) To determine this, it is necessary to hear only govt’s side of the case

3) This gives Govt incentive to withhold evidence from GJ

(a) If Govt can get indictment, it can use that as a bargaining chip to get D to plead guilty

4) Dissent:

(a) Prosecutor has duty to refrain from improper methods calculated to produce a wrongful conviction

(b) Ex parte nature of GJ makes it particularly important that interest of U.S. is not that it wins, but that justice is done

(c) In theory, trial is where guilt is determined, but indictment can have a devastating effect on people that a later dismissal or acquittal can never undo

(d) Says GJ is really a part of the court and that court has power to enforce limited rules and prosecutor must follow dictates of Constitution and FRCP 6.  

(e) GJ is investigatory, but it also protects citizens against arbitrary and oppressive gov’t action.  

(f) DOJ guidelines (in USAtty manual) require that when a prosecutor conducting a GJ inquiry is aware of substantial evidence directly negating guilt of a subject of the investigation, he must present or otherwise disclose such evidence to GJ before seeking an indictment against this person

D. In Re Sealed Case No. 98-3077  (DC Cir 1998)  (N7)

1) District Court allowed person to subpoena documents from OIC related to alleged violations of GJ secrecy rule—(1) OIC’s policy re: press contacts, (2) OIC and staff’s actual press contacts, and (3) specific representations made by OIC about first two subject areas

2) Appeals Court reversed

(a) Two step scenario:

(i) District Court must determine whether govt has established a PF case

· Information disclosed constituted “matters before a GJ”; AND

· Information came from OIC

· Typically based on assessment of new articles submitted by P

· This is all the evidence govt could possibly have

(ii) If court determines that PF case has been established, burden shifts to govt to explain its actions in a show cause hearing

· If govt fails to rebut PF case, a violation of FRCP 6(e)(2) is deemed to have occurred

(b) Issue is how the show cause hearing will go:

3) Court says it will be in camera, ex parte presentation of documents to court by OIC

(a) FRCP 6(e)(2) action is neither criminal nor civil, but a hybrid

(b) Allowing govt to cross-ex OIC about investigation after relatively low threshold of PF was met would give up too much of GJ’s proceedings

(c) In camera, ex parte hearings require a compelling interest b/c they deprive one party of a full opportunity to be heard on an issue

(i) GJ secrecy presents such a compelling interest 

(d) Court says govt will make case, OIC will respond in camera, ex parte to judge

(i) If court cannot determine outcome after this, it will be given discretion re: types of fact-finding tools (adversarial hearing)

(ii) Remedy will be determined after outcome is decided

4) Issue of GJ secrecy is very important

(a) By saying something is not in scope of GJ proceedings, it indicates what is

(b) Witnesses who testify can tell anyone anything about proceedings

(c) Violators won’t talk

(d) 1st Amendment allows reporters to keep sources of leaks

E. In Re Sealed Case No. 99-3091  (DC Cir 1999)  (N8)

1) GJ secrecy vs. OIC again, this time about Starr investigation of Clinton

2) Ct said no violation occurred

3) Issue = what is “a matter occurring before the grand jury”

4) Ct says something soon to be before GJ can be leaked

5) Ct must have been affected by fact of common knowledge of subject matter

6) Notion that GJ secrecy protects reputation of targets

7) Gleeson: Sup Ct only pays lip service to it, rather wants to protect integrity of investigation e.g. keep bad guys from getting access to info

8) Gleeson: this case is same as Woody Allen prosecutor saying publicly that govt has enough info to indict but chooses not to

F. Grand Jury Reform  (N8)
1) Gleeson: NACDL is on fringe b/c so anti-govt and pro-(, but panel that put out report is mainstream so carries more weight

2) Radical changes proposed

(a) ( right to transcript ( concerns on govt side include:

(i) concern re: tailoring perjured testimony (JG says not really legit worry)

(ii) threat that Kingpin demands that lackey W get transcript to prove he didn’t squeal

(iii) what is atty paid for by someone other than W e.g. target (JG says W who has benefactor-paid atty is likely to inculpate benefactor)

(b) ( right to have counsel present in GJ room

III. Investigative Techniques:  Nonconsensual Electronic Surveillance

A. Wiretapping and Bugging  (N11)
1) Pretty much drug crimes

2) Niche tool in investigations

3) Very involved process to get them e.g. long affidavits (100 pages often)

4) Limited to certain types of offenses

5) 1998:

(a) 40,000 convictions in federal court

(b) 3,400 arrests from 566 Instances of federal electronic surveillance

(i) 458 Narcotics (blue collar)

(ii) 58 Racketeering (blue collar) (mostly gangs that commit murder and sell drugs)

(iii) 22 ??? White collar

(iv) 28 ??? White collar

(v) Many are arrested years later

· Conversations may not be understood initially, sometimes a witness will come forward years later and put the pieces together 

· 1994—1,100 wiretaps

· Of those arrested from these, 100 were arrested in 1998

6) Often, the crimes are only on tape

(a) People do not commit the murder or sell the drugs, they order it or conspire to it

7) Wiretaps and bugs are more intrusive than anything—even bursting into someone’s home

8) Telecommunications Surveillance Techniques:

(a) Wiretap—enables govt to hear conversations on phone

(b) Pen Register—Gives cops number dialed and length of outgoing calls

(c) Trap/Trace—like Caller ID, gives cops the number going into a phone

(d) Pager Cloning—gives cops number sent to a pager

9) Bug—enables govt to hear conversations that occur near bug

(a) Can be very powerful

B. Interceptions of Conversations  (N11-13)
1) Obtaining Approval—Authorization by high ranking DoJ official

(a) Unlike search warrants

(i) Requires sign off by high ranking DoJ official, not just District Judge or Magistrate

(ii) Need more than AUSA and supervisor

(iii) Often rejected or told to get more info (Gleeson has never seen an application denied)

(b) Hurdles are justified

(c) Need to show to judge:


(i) Probable cause that one of the people is committing a crime contained in §2516—mostly felonies, only need general nature of crime.  §2518(3)(a)

(ii) Probable cause that surveillance requested will give aid in the case.  §2518(3)(b)

(iii) Normal techniques have been tried and failed or probably will not work. §2518(3)(c)

(iv) Probable cause for belief that the facilities where communications will be intercepted are being used or about to be used in connection w/an offense OR are leased to, listed in the name of, or commonly used by target. §2518(3)(d)

(d) Each interception order must specify

(i) Identity of the target, if known. §2518(4)(a) ( Drug cases make this more complicated

(ii) Particular nature and location of communications facilities. §2518(4)(b)

(iii) Particular description of type of communication sought. §2518(4)(c)

(iv) Must identify applicant and authority to get one. §2518(4)(d)

(v) Need definite period of time for which it was requested. §2518(4)(e) ( No order can permit interception for longer than is necessary and never longer than 30 days. §2518(5)

(vi) If information is obtained in violation of Title III, no evidence or fruits can be used.  §2518(9)

(e) Extensions frequently given but must make same showing as for 1st 30 day period

2) Executing Authorization Order

(a) Very expensive

(b) Govt must set up a room with recording machines, agents who listen and monitor with call logs and summaries

(c) FBI creates original (which is sealed) and duplicate original

(i) Sealed tapes must be protected from alteration

(ii) AUSA and agent bring the tapes to the judge and the tapes are sealed until a court order authorizing their unsealing

(iii) Tapes are suppressed unless they are sealed ( JG thinks this is cynical

(d) Staffers don’t always know the details of the crime and sometimes don’t know what to look for

(e) Recording part of a conversation is idiotic for the govt

(i) Recording the entire things makes a stronger case for govt

(ii) Recording part allows ( to claim govt intentionally left some stuff out

(iii) But, agents cannot record non-privileged or non-pertinent conversations

(f) Scott Supreme Court

(i) Established minimization standards

3) Post-Execution Actions (in addition to sealing)

(a) Analogue to search and seizure 

(b) Sealing Tapes

(i) Must take to judge w/in 48 hrs of end of 30 day period or lose motion to suppress
(ii) Held under seal for 10 years; only unseal w/ court order

(c) Notice:

(i) Must tell ( that there was an order authorizing intercepts ( if admission is inadvertent (e.g. all (s were not notified) and does not prejudice (, suppression is not necessary.

(ii) Must tell ( time of interception

(iii) Must serve inventory notice on people named in surveillance order and others judge deems necessary (pretty much everyone gets served)

(iv) This frightens (s ( sometimes they will talk about what they talked about when you are taping them again

4) Post-Indictment Litigation Issues 

(a) 18 USC § 2515

(i) Anything derived from an illegal wiretap cannot be used in court

(ii) Only aggrieved persons can move to suppress:

· A person named in surveillance order

· A person recorded

· Owner of premises that were bugged (does this apply to wiretaps?)

· Statute specifically excludes people who are talked about
(b) 18 USC § 2518(11)—Roving Surveillance

(i) Allows you to move your bugs around

5) Emergency Wiretaps — Without prior judicial authorization 18 USC § 2518(7)

(a) Requires

(i) immediate danger of death or serious physical injury

(ii) Conspiracy that threatens national security

(iii) Conspiracy that requires interception of communications to get PC

(iv) Must make application within 48 hours of interception

(b) Very rare—Judge Gleeson has never seen one

6) Agents must minimize immediately unless they have problems w/ foreign language or codes

(a) If agents hear info about other crimes, they can tell the appropriate officials, but use of the info on the second crime is predicated on the legitimacy of the eavesdropping for the first crime

(b) Standard = objective reasonableness e.g. basically need bad faith to get excluded

7) Wiretaps don’t really work w/ organized crime—mafia learned not to use phones

8) Wiretaps work very well w/ drug cases—phone is efficient for suppliers/dealers/users

9) No need to worry about problems w/ AUSAs “communicating” with represented (’s outside presence of ( counsel:

(a) When lawyers act like cops, we should treat them like cops, but when lawyers act like lawyers, defense counsel should be present

IV. Investigative Techniques:  Contacts With Persons Represented by Counsel

A. Most important issue in federal criminal investigations; also the most chaotic

B. Supreme Court decided 6th Amendment has no place in pre-indictment processes

C. Supreme Court decided 5th Amendment has no place in pre-indictment processes—not custodial????

D. Supreme Court decided 4th Amendment has no place in pre-indictment processes—not an expectation of privacy that is worthy of constitutional protection

E. ABA approves it

1) DR 7-104(A)(1) of ABA Code of Professional Responsibility

(a) During the course of his representation of a client, a lawyer shall not communicate or cause another (alter ego) to communicate on the subject of the representation with a party he knows to be represented by a lawyer in that matter unless he has the prior consent of the lawyer representing such other party, or is authorized by law to do so

(b) Not statutorily mandated.  EDNY adopted code of professional responsibility through its local rules.  (Hammad)
(c) Disciplinary rule protects ( from danger of being tricked into giving his case away.  (Simels)
(d) Rule also:

(i) Protects client from disclosing privileged information or being subject to unjust pressure

(ii) Helps settle disputes by channeling them through dispassionate experts

(iii) Rescues lawyers from painful conflict between duty to advance client’s interests and duty not to overreach an unprotected opposing party

(iv) Provides parties with the rule most would choose to follow anyway.  (Simels)

(e) Primarily a rule of professional courtesy.  (Simels)

F. Everyone but 2nd Circuit says pre indictment contact is okay, but 2nd Cir. says it is acceptable as long as it “authorized by law” (Hammad)
G. United States v. Hammad  (2nd Cir 1988)  (N14)

1) Issue = prosecutorial behavior during non-custodial, pre-indictment stage

2) Facts:

(a) (’s store caught fire in Brooklyn.  Govt investigates, learns that (s burned store to hide evidence of Medicaid fraud.  

(b) Goldstein ((’s atty) gave (s false invoices to defraud Medicaid.  Goldstein agreed to cooperate w/ govt. 

(c) Govt taped meeting between (s and Goldstein, had to issue sham subpoena to trick (s.  

(d) (s asked Goldstein to lie at GJ hearings.

(i) Prosecutors love this because it shows consciousness of guilt

(e) ( alleges that govt violated ABA code prohibiting a lawyer from communicating with a party he knows to be represented by counsel

(f) Govt claims (1) ABA rule is inapplicable to criminal investigations, (2) it does not apply before 6th amendment rights have attached, (3) Govt did not know Goldstein represented (, and that Goldstein was his alter ego, and (4) suppression is not appropriate remedy for an ethical violation.

3) Court holds:

(a) ABA rule sometimes applies pre-indictment

(b) Use of informants is acceptable in pre-indictment, non-custodial situations

(i) However, sham subpoena is violation of disciplinary rule
(c) ABA rule applies to criminal investigations, govt did know Goldstein represented (, and Goldstein was govt’s alter ego

(d) Suppression is probably not appropriate remedy

(i) It remains within discretion of District Court, though

(ii) In this case, it is not acceptable to invoke exclusionary rule in an unsettled area of the law

(e) 6th Amendment sets a floor for protections, it does not mean you cannot add more protections

(i) ABA secures protections not contemplated by Constitution

(ii) It will usually be acceptable to contact unindicted suspects in this manner, but sham subpoena is not acceptable

· Court refuses to list all situations where this ABA code is violated

4) Says must analyze case-be-case; no bright line test

5) Raises issues re: PR rules creating rights which are conferred only on some people (e.g. those who have retained counsel)

6) Creates incentive to keep out of investigation the people most qualified to protect target’s rights (e.g. attys such as prosecutor)

H. United States v. Ryans  (10th Cir 1990)  (N16)

1) Different outcome than Hammad b/c interprets “party” to mean “litigant” t/f must be adversarial

2) Facts:

(a) ( charged w/unlawful restraint of interstate commerce in moving military families

(b) ( tried to suppress tapes made before indictment but after he had retained counsel

3) Court holds that ABA rule DR 7-104(A)(1) protecting “parties” only applies after accused is confronted by procedural system indictment (does not apply to “people”)

(a) ABA rule DR 7-104(A)(1) assumes adversarial relationship has begun

(b) Essence of subject matter of representation is uncertain during investigation and less susceptible to damage ABA rule is designed to avoid

(c) ABA rule does not preclude undercover investigations merely because unindicted suspects have retained counsel

(d) Even though ( had been given GJ subpoena, he had not been faced with prosecutorial forces of organized society

(e) U.S. v. Thomas:  ABA rule DR 7-104(A)(1) will apply in custodial, albeit pre-indictment context

(f) NY General Assembly changed “party” to “person”

I. Grievance Committee of SDNY v. Simels  (2nd Cir 1995)  (N16)

1) Facts:

(a) Simels was atty for (1 (( in drug conspiracy case where W was killed)

(b) Simels spoke to (2 (( in witness killing), knowing (2 was represented by counsel

(c) It was possible that (2 would be indicted in drug conspiracy and therefore become a co-( with (1 in drug conspiracy, or that (1 would be indicted in witness killing and therefore (1 would become a co-( with (2 in witness killing.

2) Court holds that:

(a) A potential witness ((1) against someone’s client ((2), who may become a co-(, is not a party for purposes of ABA rule DR 7-104(A)(1)—you can approach him

(i) May not apply beyond defense atty

(b) A cooperating witness who may be a possible co-( or party ((2) in a criminal proceeding is not a party for purposes of ABA rule DR 7-104(A)(1)

(c) Govt, by merely naming a cooperating witness as a co-(, cannot cut off a (’s ability to contact a represented co-( even though that person would not likely be a co-( at trial

3) All atty is doing is providing zealous representation demanded by 6th Am by engaging in pre-trial investigation to provide valuable info re: impeachment or direct evidence

4) Deference to Hammad, but still hard to reconcile w/ Hammad since does same as Ryans

5) Ct trying hard to federalize issue t/f not bound by ABA rules t/f can apply to all and have uniform rule of decision at federal level t/f construe rule narrowly
J. United States v. McDonnell Douglas  (8th Cir 1998)
1) DoJ rule allowing AUSAs to engage in ex parte discussions with employees of ( who are not represented by counsel and are not “controlling individuals” was beyond scope of DoJ’s authority.

2) Notes from these discussions must be made available to ( for review

K. 28 USC § 530B (McDade Rule) and 28 C.F.R. Part 77

1) 28 USC § 530B requires DoJ (and other federal attys) to follow state laws rules re: ethics

2) 28 C.F.R. Part 77 essentially adopts 28 USC § 530B as policy

3) Although it was proposed because McDade got prosecuted, this was supported by ABA, American Corp. Counsel Assoc., Nat’l Assoc. of Crim. D Lawyers, and (obviously) state officials

4) Wiped out case law, so now no one knows what law is as pertains to investigative techniques

L. S. 250 (Sen. Hatch’s Bill)

1) Allows AG to promulgate regulations

(a) Exempts prosecutors (only) from McDade Rule

2) Sets up commission of federal judges to come up with federal rules

3) Sets forth “punishable conduct” for DoJ employees

4) Will not pass

M. S. 855 (Sen. Leahy’s Bill)

1) Would set up a uniform national rule re: contacts with parties

N. We want to protect people from making bad pleas with prosecutors; that is why agents can talk to Ds w/out attys present—agents cannot make deals
O. Every time you interview a W, bring someone else along — JG even brought janitors

V. Other Grand Jury Tools:  Immunity, Contempt, & Perjury

A. Immunity  (N20)
1) Use and derivative use—18 U.S.C. § 6002

(a) Subpoena is served

(b) W’s atty calls AUSA, informs AUSA that W intends to take the 5th
(c) AUSA usually seeks order compelling W’s testimony

(d) Immunity must be approved by Deputy Asst AG or higher, but usually rubber stamped

(e) Use immunity is all you need before GJ

(i) Does not protect against perjury

2) Witness must testify, but no information from this testimony can be used against W

(a) Except for perjury from the testimony, giving a false statement in testimony, or otherwise failing to comply with the order — see Kastigar
3) Kastigar v. United States  (US Sup Ct 1972)  (N20)

(a) Sets up procedural mechanism to fully protect people who assert 5th privilege

(b) Immunity statutes are constitutional—they seek to balance 5th privilege with legitimate needs of gov’t to compel citizens’ testimony; statutes reflect importance of testimony and that often, only people capable of giving testimony are those implicated in the crime

(i) 5th exists to protect you from being compelled to give testimony leading to penalties for criminal acts

(ii) Immunity must afford protection at least as broad as 5th, but not broader

· Transactional immunity provides complete immunity from prosecution, which is broader than 5th protection

· Use immunity provides immunity from prosecution related to your testimony, but not if govt gets info from other sources—18 USC § 6002

· Immunity does not guarantee no retrial 

· If govt brings criminal charge related to testimony, govt has clear and convincing burden to prove that the info came from a completely independent source

· Govt must affirmatively prove that each piece of evidence was derived independently

· This reveals all of the govt evidence

· Federal criminal cases are last bastion of ambush b/c ( and ( do not have to reveal evidence

4) Fisher v. United States  (N20)

(a) Govt can subpoena tax payer documents from atty

(b) No 5th Am argument b/c can only exercise 5th on behalf of self
(c) Shift from content of material to what is said e.g. testimonial aspect

(d) Private vs. business papers distinction ( Brennan says the more private the papers, the more testimonial we assume them to be 

(e) Not “compelled” since compelled to produce, but not compelled to write down
(f) BUT, act of production (1) shows docs exist, and (2) authenticates docs

(g) Must make inquiry into what govt already knows to see if it’s a foregone conclusion ( anomaly that right depends on what govt knows

5) Hubbell is at other end of spectrum ( govt got tax info by chance while doing another investigation

B. Perjury

1) 18 USC §§ 1621-1623

2) Perjury Trap

(a) When AUSA knows W will testify falsely and has him testify under oath so can then indict for perjury (on issue that ( key to govt’s case)

(b) When GJ inquires into matters not within its competence, a court may find that the inquiry was into immaterial matters and thus the responses cannot be a basis for perjury prosecution

3) In WC crimes, immunity usually produces truthful testimony because there is little chance, unlike dark collar cases, that W will be killed

4) United States v. Gonzalez  (N.D.Ill. 1985)  (Perjury Trap)

(a) Govt knew ( had lied in previous interviews.  Govt called him to GJ, gave him option to testify or not to testify.  Even if he chose to testify he could invoke 5th, testify truthfully, or lie.  ( lied.  

(b) Govt nailed him with perjury charge.  ( argued that he could not be charged b/c govt knew answers he would give and called him to testify for sole purpose of obtaining perjury charge—Perjury Trap.  

(c) Court holds that this was not a perjury trap—this behavior is acceptable as long as matters into which GJ inquired were material and within its competence.  

(i) Govt could reasonably believe that the first time it put ( under oath he would tell the truth

(ii) If GJ had inquired into matters beyond its concern and sole reason was to get perjury indictment, this would have raised concerns about fairness

5) U.S. v. Catalano  (SDNY 1993)  (Perjury Trap)

(a) “Outrageous” pre-indictment conduct by Govt can result in dismissal

(b) ( did not meet that standard.  

(i) Although ( was taped on with a wiretap, ( was aware of Govt recordings b/c ( was served with a “Notice of Overhear” informing him that conversations occurring between specific dates were taped

(ii) ( was told that the GJ was investigating organized crime involving loansharking and gambling in and around Westchester County

(c) Even if agents knew certain things, (’s recorded statements give ample reason for Govt to believe that he had specific knowledge of matters which would have assisted GJ

(i) Even though Govt knew (’s answers to these questions, it could ask them before the GJ

(d) Gleeson:  Nobody has ever won perjury trap defense e.g. not “outrageous”

6) Bronston v. United States  (US Sup Ct 1973)  (Literally True But Unresponsive Answers, 409 U.S. 352)  (N19)

(a) Atty asks Qs re: Swiss bank accounts and W answers in way that was not literally false ( ct says govt’s fault for not asking more precise Qs

(b) Federal perjury statute (18 U.S.C. § 1621) cannot be interpreted to include as perjury literally true statements even if the witness intended to mislead his questioner and even if the statement is arguably false by negative implication, as long as the witness believed his answer was truthful  

(i) This deals with non-responsive answers (What about DeZarn?)

(ii) Because a non-responsive answer requires speculation, re: what the answer implies, there cannot be a finding beyond a reasonable doubt that it is untruthful

(c) The statute does not deal with casual conversations, and prohibits only responses by a witness who “willfully states any material matter which he does not believe to be true”

(d) Jury cannot determine whether an answer was meant to mislead in the perjury statute; the witness’s state of mind is relevant only to the extent that it bears on whether he believed his statement was true

(e) Burden is on the lawyer to ensure that the witness answers the question he is really asking

7) United States v. DeZarn  (6th Cir 1998)  (N19)

(a) Line of questioning about Kentucky Preakness parties ( ct said ( had to have known ( meant ’90 party, not ’91 party since there was no party in ’91 t/f no ambiguity t/f perjury upheld

(b) Court qualifies Bronston, says it only applies to truthful, non-responsive answers

(i) As long as there is an unambiguous understanding of the meaning of the question, with no possibility that the questioner and answerer were talking about different events, the issue of whether it is false is for the jury

(ii) There was abundant evidence from which jury could find beyond a reasonable doubt that ( knew what investigator was talking about

· Here, ( answered questions of a non-existent entity

· If ( knew what investigator was asking about his answers were false

· The context of the questions made them clear

(iii) Bronston applies where ( responds to a Q with an unresponsive answer

· Here, ( gave unequivocal, direct, fully responsive answers to Qs

· If (’s answer is literally true on one reasonable interpretation of the question, it is not perjury

(c) When questions proceed down a false premise, ( cannot evade true intent of questions by stacking literally true answers on top of the false premise

(d) Problematic b/c allows govt to overcome sloppy Qs by reference to what W was thinking

C. Contempt

1) Civil Contempt—28 USC § 1826

(a) If W refuses to comply with order of the court, court can order W’s confinement

(i) W has keys to his own cell by talking

(ii) ( atty can make motion for relief from confinement

· Needs very convincing evidence that W will not testify—needs to show that there is no realistic probability that further incarceration will illicit testimony

· AUSA will say W is lying to get out of jail

(b) Confinement cannot exceed life of proceeding or term of GJ, or 18 months

(i) DoJ approval required to get contempt more than once

(c) Jail is not punishment in this case, it is coercion

(d) Simkin v. United States  (2nd Cir 1983)

(i) Facts:  ( convicted for drug charges and refused to testify against others for fear of safety

(ii) Ct holds that although District Judge has “virtually unreviewable” discretion re: procedure to reach and merits of conclusion, each case must be examined individually to determine whether W can be coerced

· If judge thinks coercive power may work, he can leave W in jail; if he thinks it will not work, he should take W out of jail

· Judge does not need to accept W’s avowed intention never to testify

· W must show that no realistic probability exists that W will testify, even if left in jail—if this is shown, court should release him

· Criminal contempt sanction is available if civil contempt is not working

(iii) Civil contempt is coercive, not punitive, but when it is obvious they will not coerce (W into testifying), they become punitive

· Judge cannot leave W in jail as warning to others—this is punitive

2) Criminal Contempt—18 USC §§ 401-402

(a) Crime of contempt requires a specific intent to disregard an order of the court

(b) No defense that:

(i) ( relied on advice of counsel

(ii) ( was ignorant of the law

D. Influencing or injuring jury member or officer of the court

1) 18 USC § 1503:  Party who influences, intimidates, threatens, etc. a GJ or petit juror or officer of the court shall be punished.  If it is a criminal jury, you can get punishment that is higher of the substantive crime or this statute

VI. Investigative Techniques:  Confidential Informants

A. Cooperating witness has done something wrong (would have been co-()

B. Confidential Informant has not been charged with a crime and are the single most important asset the FBI has (“could not exist w/o them”

1) Very few cases solved without them

2) Motives are varied

3) Informants do not testify, cooperating witnesses testify

4) Informants often do not take stand in multi-( case:

(a) It could come out that he is an informant

(b) Govt must turn over informant file to (
(c) One extra person knowing (AUSA, Judge, ( atty) could alter the rest of your life

(d) AUSA has different approach than FBI Agent

(i) AUSA is more short term, Agent is long term, more arrests

(ii) “Today’s prosecutor is tomorrow’s defense lawyer”

5) Sometimes FBI will threaten ( into becoming informant instead of arresting him

6) United States v. Sorrells   (US Sup Ct 1932)

(a) During prohibition, undercover agent goes to suspected liquor runner and claims to be WWI vet.  Agent kept asking him for liquor—several times.  

(b) Was ( predisposed to selling liquor or was it because Govt kept asking him

(c) Court allows jury to hear entrapment defense

7) United States v. Roviaro  (US Sup Ct 1957)

(a) Privilege and its limits

(b) Govt privilege to withhold identity of witness from (
(i) Purpose is to further law enforcement; ensuring anonymity encourages citizens to come forward about crimes

(ii) So, it is limited—when disclosure of contents of communication will not reveal identity of W, contents are not privileged, and when identity is already revealed, privilege is gone

(c) Balancing Test

(i) Fairness for (’s defense vs. public interest against flow of info

(ii) Factors:

· Crime charged

· Possible defenses

· Possible significance of informant’s testimony

· Other relevant factors (danger to informant)

(d) Decision has no practical significance

(i) Agents never arrest people if informant is anywhere nearby ( agent never lets informant get that close b/c protective instinct

(e) Some informants are based on contingency fees (more DEA than FBI); this encourages them to create the crime

(f) Entrapment w/ Ws is essentially irrelevant in federal court

(i) Must shock the conscience to work 

(ii) ( and informant have sexual relationship—this still usually won’t work

(g) Other entrapment generally never works

(i) (s will usually brag about other stuff they have done—how can this be entrapment

(ii) Also, prior convictions usually sway jury against acceptance of entrapment

8) United States v. Cuellar  (9th Cir 1996)  (Payment of informants)

(a) Simply because an informant has motive to testify falsely or entrap (s does not preclude govt from calling him.  

(b) Few people would subject themselves to danger informants face without financial reward

(c) Jury should learn details of informant’s pay scheme

(d) Contingent fee contract that pays informant portion of funds laundered through organizations he penetrated is not by itself outrageous conduct

(e) Contingent fee does not offend due process

VII. Federal Penal Statutes:
RICO [18 U.S.C. §§ 1959-64]

A. RICO brings together crimes in one case and brings (s together in one case

B. Brings a bunch of crimes into the federal arena that were previously province of states

C. Wipes out rule of lenity (interpreting criminal laws in favor of ()

D. Requires:

1) Enterprise (Turkette); AND
2) Pattern of Racketeering Activity (H.J. v. NW Bell)—Racket Acts

E. Pattern of Racketeering Activity  (N24)
1) 1961(1) — Any Act or Threat
(a) 1961(1)(A)—any act involving—Includes conspiracy and attempt; not protected by double jeopardy t/f feds can use if state already prosecuted

(b) 1961(1)(B)—any act indictable—Conspiracy is absent, there is no attempt provision in federal court

(i) Gives 30 federal crimes as breaking RICO

2) 1961(4) — Enterprise 

(a) Enterprise can be more or less any group, legal or otherwise

3) 1961(5) — Pattern of Racketeering Activity
(a) Two Acts Requirement

(i) ( imports drugs, so he is guilty of importation and PWI; although he is guilty of two crimes, it is one RICO violation because it is one episode

(b) Temporal Requirement

(i) One act must be after 1971 (date of enactment)

(ii) Last act must be w/in 10 years of next most recent (excluding prison time)

(iii) Statute of limitations = 5 yrs, so last act must be w/in 5 yrs of indictment

· one act each in ‘98, ‘94, ‘84, ‘77, ‘68 and ‘64 means they all get in

4) 1961(6) — Unlawful Debt Collection
(a) Unlawful Debt Collection does not require more than one act

5) 1962 — Prohibited Activities; All have same trigger—interstate commerce, which is very easy to prove

(a) 1962(a)—Keeps dirty money out of legitimate businesses

(i) You can’t use racketeering proceeds to invest in legitimate businesses 

(b) 1962(b)—Don’t grab control over an enterprise with dirty $

(i) E.G. Chinese gang asks business owner for $100/week.  Gang takes a piece of his business instead

(c) 1962(c)—Conduct or participate in conduct

(i) Deals with racketeer when sections (a) and (b) prevent ownership

(ii) Can’t participate in affairs of business

(d) 1962(d)—Unlawful to conspire to do (a), (b) or (c)

(i) Unlike federal conspiracy statute, does not require overt act

(e) Summary ( § 1962 prohibits (a) use of money obtained from patterns of racketeering activity to invest in or obtain an enterprise, (b) to obtain control of an enterprise, (c) for anyone employed by or associated with the enterprise to conduct or participate in the conduct of the enterprise, or (d) to conspire to violate (a), (b), or (c) 

6) 1963 — Criminal Penalties
(a) Forfeiture of interests and proceeds

(b) 20 years imprisonment for violation of § 1962

(c) Life if predicate crime warrants life

(d) Death penalty if predicate crime warrants death penalty

7) Civil Remedies

(a) Includes private right of action for people injured in business or property due to violation of RICO statutes under § 1964

(b) Get treble (3x) damages plus atty fees

8) Double Jeopardy 

(a) Even w/o RICO, ( can be prosecuted in state and federal court for the same crime

(b) FRE allows conviction in other sovereign in as evidence

(c) Prior prosecution in state is not a bar to federal prosecution

(d) Also, no bar on using previously prosecuted federal offense in racketeering charge since RICO is separate offense from predicate (t/f no double jeopardy) 

9) Rules of Evidence

(a) Priors don’t violate FRE 404 re: propensity b/c Racketeering Acts but also b/c proof of underlying conspiracy

F. U. S. v. Turkette  (US Sup Ct 1981)  (Meaning of “Enterprise”)  (N26)
1) Organization’s activities were entirely criminal (arson, ins. fraud, bribery, drugs); none were legal.  Issue = is such an organization an “enterprise” within RICO?

(a) Ct says “yes” (  for RICO purposes, “enterprise” encompasses both legitimate and illegitimate enterprises

(b) If not, most areas of organized crime would exist beyond reach of RICO

(c) If specific terms are followed by general terms, the general terms should be interpreted to be specific definitions

(i) Enterprise is not limited to “pattern”

(ii) Enterprise is broader

(iii) Congress did not intend to limit it to legal business ventures

2) Turkette allows conviction w/o investing or controlling, simply participating in conduct of

3) But if illegitimate group of people can be an enterprise, it merges enterprise w/ pattern of RA (which is two separate elements per statute) ( doesn’t this make § 1962(c) a super conspiracy statute b/c proven no agreement on part of ( to commit crime (e.g. just like a regular conspiracy)?  (N27)

4) Therefore, must find attributes that distinguish e.g. members constitute an entity w/ common purpose, ongoing organization, continuing unit, etc. (e.g. must have proof that more than just an ordinary conspiracy)

5) Now, govt doesn’t have to trace $, only has to prove RA (conduct) thru pattern t/f (a) and (b) are gone and (c) becomes an inchoate offense

6) RICO against legitimate companies is usually (a) or (b); against really bad people is usually (c)

G. H.J. Inc. v. Northwestern Bell  (US Sup Ct 1989)  (Pattern of RA) (N28)

1) Facts: class action by phone customers alleging that phone co. colluded w/ PUC to fix rates and overcharge customers

2) Govt must show “relationship” and “continuity” to prove racketeering activity e.g. enterprise changes under (c) b/c cannot associate w/ self (e.g. individual cannot be both ( and the enterprise)

3) Relatedness

(a) Predicate acts must have the same or similar purposes, results, participants, victims, methods of commission or are related to by other characteristics

4) Continuity
(a) Open Ended: Threat of related predicate crimes continuing into future (approx. one year); OR

(b) Closed Ended: That the predicate acts establish a threat of long-term racketeering activity because:

(i) They involve a distinct threat of such activity

(ii) They are part of the regular way of doing business for the enterprise

(iii) They are a regular means of conducting or participating in an ongoing RICO enterprise

(iv) Direct threat not necessary since historical fact that lasted long time (e.g. easy to proof if crime family)

5) Criticizes Congress for not specifying “pattern of racketeering activity”

6) Ultimately, not much of a limitation

H. Reves v. Ernst & Young  (US Sup Ct 1993)  (N29)

1) Facts: ( accountants are aware of dubiousness of acct’ng methods which affects solvency of co-op; purchasers of co-op debt not aware even tho material fact ( bankruptcy trustee sues accountants

2) Issue = whether (s have infiltrated legitimate business in way Congress had in mind when enacted § 1962(c)

3) The operation and management test is more restrictive than aiding and abetting liability but requires less than “significant” control over the enterprise

4) Simply taking directions and performing tasks which are “necessary or helpful” to the enterprise, without more, is insufficient to bring a ( within scope of 1962(c)

5) After Reves, not clear that certain people (e.g. drug courier) are still on hook since mgmt of enterprise must be shown

I. Salinas v. United States  (US Sup Ct 1997)

1) RICO conspiracy charge (1962(d)) no longer requires commission of substantive violation

2) As long as there is agreement to facilitate commission of a crime, the actor need not agree to commit the crime

3) Conspiracy can exist and be punished whether the substantive crimes are committed

J. Gleeson’s view of RICO

1) Abuses of and by RICO are correctable by jurors

2) RICO is needed to effectively investigate certain crimes

3) Great Statute

4) Can hurt govt because it is so complicated 

VIII. Plea Bargaining as an Investigative Tool

A. Sentencing Guidelines created because of a well-warranted Congressional belief that sentences were too disparate.  Sentencing Reform Act passed in 1984.  Sentencing now done by formula within ranges based on severity of offense and characteristics of offender.  Guidelines apply to all offenses after 11/87.  

B. Ricketts v. Adamson  (US Sup Ct 1987) (Cooperation Agreements as Contracts) (N29)
1) ( pleads guilty to murder 2 and reduced sentence to testify against (1 and (2

2) ( testifies, (1 and (2 convictions reversed, ( refuses to testify again.  Govt brings murder 1 charge vs. (.  ( convicted, appeals on contract, loses.  ( says he will testify, Govt says no and ( gets death sentence.  ( appeals on double jeopardy and loses.  

3) Court holds that ( waived right against double jeopardy when he agreed to the original plea bargain/testify contract

(a) Agreement was an enforceable contract

(b) ( waived DJ defense by agreeing to be retried, even if not an express waiver

C. FRCP 11—Pleas

D. FRCP 35— Reduction of Sentence 

1) Several reasons, including substantial assistance given within one year of imposition of sentence or pertaining to information ( did not have until one year after imposition of sentence

E. Prosecutor’s discretion to Permit and Reward Cooperation

1) USSG § 1B1.8 — Use of Certain Information

(a) If govt agrees that self-incriminating evidence pursuant to agreement to inculpate others will not be used against (, such information shall not be used in determining guidelines (exceptions included in statute) 

2)  18 U.S.C. § 3553(e) — Imposition of a Sentence

(a) Only upon motion of govt, district court can impose sentence below statutory minimum to reflect (’s substantial assistance in the investigation or prosecution of another person

3) USSG § 5K1.1 — Substantial Assistance
(a) Permits district court to sentence below minimum required under guidelines if govt files a substantial assistance motion
(b) Can depart all the way down to zero or probation.

(c) This is in addition to any reduction for acceptance of responsibility

(d) One in five (s get something this way

(e) This motion can be withdrawn

4) USSG § 5K2.0 — Other Circumstances
(a) Judge can grant downward departure for extraordinary circumstances

(b) Usually family or physical impairments

5) Difference between 3553 and 5K1.1

(a) 5K1.1 deals with USSG

(b) 3553 deals with congressional minimums additional to USSG

(i) E.G. drug case with lots of drugs, Congress proposes 10 year minimum.  Just to get into USSG, you would have to have a 3553 to remove congressional statute; you need a 5K1.1 to lower USSG

6) In both cases, govt has a power, not a duty to file such motions when ( has substantially assisted

7) Proffer Agreement

(a) Guidelines create incentive to induce proffer agreements

(b) Benefit of proffer is certainty e.g. ( knows what he’s going to get and govt doesn’t need to risk acquittal at trial

(c) Also, maybe some (s who do not deserve the benefit of cooperation

(d) Plenary Proffer ( get out on table all the info that govt wants

(e) Drawback for ( is that leads to evidence of greater crimes and increases sentencing exposure

(f) Drawback for govt is that leads to lesser charge and lesser sentence

8) Plea Agreement

(a) Offers greater protection to ( than proffer since can negotiate immunity for past crimes
9) Wade v. United States  (US Sup Ct 1992)

(a) Court can review govt’s decision not to file 3553 or 5K1.1 and grant remedy only if govt’s motives were unconstitutional (e.g. race or religion)

(b) ( must show he assisted govt.  ( still has no right to discovery unless he meets substantial threshold showing of unconstitutional motive

10) United States v. Rexach  (2nd Cir 1990)

(a) If cooperation agreement states that govt will move for reduction under USSG in return for (’s good faith effort to provide substantial assistance, evaluation of (’s effort lies only at discretion of govt and contract law applies

(b) Govt’s decision can be reviewed only on showing of misconduct or bad faith

(i) Cannot be made on unconstitutional grounds, cannot ignore contractual duties

(c) Here, (’s info was unreliable and worthless; no successful investigation proceeded based upon (’s info; ( provided no assistance in prosecution of others; ( did not maintain contact w/ authorities

(d) ( could negotiate for objective standard in contract

11) United States v. Mezzanatto  (US Sup Ct 1995)

(a) Agreement to waive exclusionary provisions of plea agreement rules = enforceable absent showing that ( entered into it unknowingly or involuntarily

12) United States v. Anzalone  (8th Cir 1998)

(a) ( made agreement that any cooperation would be considered under 5K1.1.  

(b) Govt refused to file motion because ( had used drugs

(c) Court reverses, states that govt decision not to file motion was improperly based upon a reason unrelated to the quality of (’s assistance

13) United States v. Padilla  (2nd Cir 1999)  (N33)

(a) Govt reserved right in agreement to withdraw motion if ( became a fugitive prior to sentencing

(b) Ct said cannot withdraw since became fugitive after sentencing

14) United States v. Randolph  (6th Cir 2000)  (N37)

(a) ( signed agreement pleading to telephone charge in TX for TX to TN drug ring

(b) TX then “silver plattered” the case to TN which prosecuted (
(c) ( wins preclusion from TN prosecution b/c unconscionable agreement since ( got no benefit t/f contract w/o consideration and unenforceable

15) United States v. Doe  (E.D.Va. 1994)  (N37)

(a) 3rd party cooperation can result in downward departure if rendered gratuitously

(b) economic justice argument in opinion ( “stunning” says Gleeson since no principle of economic justice now: “this is nuts!)

F. Gleeson’s View

1) Bottom line of cases = is there a market for cooperation?

2) Don’t let a minor crime ruin a (’s agreement

3) E.G. if (’s sentence was reduced from 30 yrs to 12 yrs and ( commits a breach unrelated to his assistance, do not let the minor breach ruin him.  Instead of eliminating his reduction, sentence him to 12.5 years instead of 12.  

G. USSC does not cover good faith effort—only results

H. Judges cannot award Ds for cooperating
I. Substantial assistance reduction encourages false testimony

	
	§6002 immunity
	non-prosecution agreement

	Benefits to Government
	Forces ( to testify (as a hostile W) 
	1) ( testifies

2) Debriefing w/ (
3) Can beef up agreement so ( faces more than perjury if lies

	Drawbacks to Government
	No debriefing with (
	( may lie

	Benefits to Defendant
	Gets global use immunity
	Won’t get prosecuted

	Drawbacks to Defendant
	Has to fess up in court
	No global immunity


	11(e)(1)(a)
	11(e)(1)(b)
	11(e)(1)(c)
	5K1.1 and §3553

	Bargaining w/ respect to charge, subject to court approval
	Govt recommends a sentence.
	( pleads to what he did and sentence is capped, subject to court approval
	( pleads to everything but govt agrees to submit 5K1.1 and 3553 motions

	This happens
	Rare
	Rare
	This happens


IX. The Impact of Investigations on the Attorney-Client Relationship

A. Wheat v. United States  (US Sup Ct 1988)
1) ( wants same counsel as two other (s and ct denies based on potential conflict of interest, which all (s willing to waive even tho 3 would be Ws vs. each other

2) 6th Am. right to be balanced: (1) qualified right to counsel of one’s choice; (2) right to a defense by atty w/o conflict of interest ( BUT 6th Am inquiry focuses on right to a fair trial, not on (’s relationship w/ his atty e.g. atty of one’s choosing is good, but fair and effective + preserving integrity of proceedings is more important

3) Waiver = insufficient to overcome potential conflict b/c fed cts have an independent / institutional interest in ensuring a fair trial (and atty cannot cross-ex his own client since cannot elicit facts acquired through privilege)

4) Decision gives lots of discretion to district judges; very hard to appeal

5) Bedrock case for the way investigative techniques can intrude on atty/client rel.

B. In re Grand Jury Subpoena Served Upon John Doe, Esq. (2nd Cir 1986)

1) Affirmed an order from EDNY denying motion by atty Slotnick to quash GJ subpoena served upon him in connection with investigation of organized crime activities of his client Colombo (wanted info from atty about benefactor payments in order to prove enterprise for RICO charge to prove association in fact)

2) No constitutional right or statutory or common-law privilege required govt to make preliminary showing of need to enforce subpoena, nor post-indictment showing

3) Client’s 6th Am interests did not outweigh GJ’s need for information sought

C. United States v. Goldberger & Dubin, P.C. (2nd Cir 1991)

1) Upheld that IRS code requiring attys to report names of clients who pay cash fees in excess of $10,000 does not violate 4th, 5th, or 6th amendments

2) Ct suggests that atty brought upon self by taking suspect payments from client

3) Room for abuse since govt could keep tabs on who is hiring certain attys for cash and who suspects hire can tell govt if on right track

4) Judge can appoint separate counsel to advise ( if his atty forced to be W vs. him

5) Impossible to get waiver

D. United States v. Colorado Supreme Court  (10th Cir 1999)

1) State rule of professional conduct restricting govt from subpoenaing atty to compel evidence about past/present client in criminal case is enforceable vs. federal prosecutors
2) Limits abuse

X. The Joint Defense Privilege

A. United States v. Weissman  (SDNY 1996)
1) ( moved to dismiss indictment on ground that atty for his former employer improperly disclosed to govt info giving rise to indictment, in violation of (’s joint defense privilege that protected him from disclosure

2) At least a portion of what atty disclosed to govt was privileged

3) Evidentiary hearing looks at whether statements at meetings were privileged

4) If yes, then did ( waive the privilege?

5) If did not waive, then look at extent to which govt-obtained info was fruit of the disclosures

6) Burden on moving party to demonstrate privilege

7) Privilege to be construed narrowly

8) 2nd Cir (Schwimmer FN2) test requires joint strategy and comment enterprise, not merely inferable from a general mtg to discuss matters of common interest

9) Schwimmer ct says (’s objectively reasonable belief that comments would be confidential is not determinative, only considered after other elements satisfied ( says ( only protected if has JD agreement, since privilege runs to corp and can only be waived by corp
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