EVIDENCE – GILLERS – SPRING ’98

PROOF: Screens to Surmount

· Relevance

· Materiality

· Privilege

· Hearsay

· Competence of Facts

· Judicial Notice

GENERAL PROVISIONS
Rule 104  Preliminary Questions

(a)  Generally.  Court makes determination re admissibility of evidence, qualification of a W, and existence of privilege & determination isn’t bound by the FRE

(b)  Conditional Relevance  If relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of that condition.

(d) Testimony by accused.  D does not become subject to cross-x on other issues if he testifies to a preliminary matter.

(e)  Weight & credibility.  Parties may introduce evidence relevant to weight and credibility

Commentary


Conditional Relevancy:  1.  Gate-keeper Judge finds that a reas. juror could find the fact


2.  Jury is invited to draw that inference, if it wishes 

Caselaw

· People v. Adamson (Traynor, 1947)  Stocking Tops/Diamonds case; conviction upheld..  Example of Constructing an Inference Chain.  Required even if evidence is direct. Conditional Relevance – one fact is irrelevant absent finding another fact.  Judge can admit the 1st conditioned on Pros. showing the other later.  D had stocking tops at home, but none matched the V’s missing ones.  Prejudicial danger that jurors would place undue emphasis on the tops.

Rule 103  Rulings on Evidence

Higher court won’t find error on an evidence ruling unless a substantial right of the party is affected, and
If ruling admitted evidence, a timely objection or motion was made (stating the specific grounds if not apparent), or

If ruling excluded evidence, counsel had made clear what the substance of the ev was before excluded.

(d)  Plain Error Rule.  Court can always recognize plain error affecting a substantial right


Caselaw

1. Arizona v. Atwood (1992)  D appeals preclusion from using deceased state expert’s contradictory ev to impeach other state W. But ct finds D failed to make proposed use clear to trial judge, so he was not unfairly limited in his cross.  Must offer ev for specific Purpose X.  Judge uses X as his basis for evidentiary ruling.

Rule 105  Limited Admissibility  “limiting instruction”

When ev which is admissible as to one part or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the ev to its proper scope and instruct the jury accordingly.

RELEVANCE
Rule 401 Definition of Relevant Evidence  “it’s a brick”


“Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable than it would be without the evidence.

Commentary

1) Anything proffered that may change a juror’s evaluation of the probabilities that a fact of consequence is true, is relevant & admissible unless excluded

2) If relevant evidence has some prejudicial element, see if that part can be severed.

3) If silence is offered as evidence that has multiple competing inferences, let it in for the jury to decide. 

4) Any tendency =  alters the odds, however modestly

Caselaw

Robbins (1981)  Civil Mercedes accident – ev. of report for car’s max stopping distance excluded at trial; Remanded.  Ev is relevant.  It’s a fact of consequence to the determination.  Very rare for App Ct to reverse a lower ct’s evidentiary ruling in a civil case. (abuse of discretion std)

Applications

· Prosecution for fraud: Scientific tests relied on by the D in good faith.  Prosecutor can prove they are fallacious.  Tests are still relevant, b/c they go to D’s state of mind.

· Civil claim for breach of K: same facts.  No longer relevant, b/c state of mind is not an element of the claim.

· Arrest for anti-choice for graffiti: Police search her apartment. Various pro-life items pass 401 test – they’re a brick.  The pieces of evidence alone wouldn’t suffice to get the case to trial, but they show her support for pro-life causes.  If D has rebutting evidence, this would go to weight, not admissibility of the item.

· Claim that D ran a red light and hit P: P wants to introduce evidence that D’s car is battered.  Although unclear how dents occurred, this is like silence – competing inferences which jurors can weigh.

Rule 402  Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible

Rule 403 Balancing Test


Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

Commentary

1) Is the offered evidence logically relevant?

2) Will its presentation consume much time?

3) Will it befog the trier by confusing the issues?

4) Will it unfairly surprise the opponent?

5) Will it tend to excite the emotions of the trier to the undue prejudice of the opponent?

6) Are there considerations of so-called public policy which reception of the evidence would offend or tend to offend?

7) Is the value of the evidence upon any issue of the case sufficient to substantially outweigh any of these perceived disadvantages?

· Ultimate Fact: A fact of consequence to the determination.  D may stipulate to the fact, and court can decide to exclude the ev, so that P will not go about proving it prejudicially

· Evidentiary Fact: A fact which can only be arrived at by jury’s inferences from the testimony.  Court will still let P prove this at trial, even if D stipulates to the reas. inferences from the ev.  But Balancing Test will be used.

· Juries may become suspicious if stories are filled in by abstract stipulations v. concrete pieces of ev.  Ct should balance danger w/ importance to the P’s trial narrative (will the piece of ev be important for P’s  “momentum”?)


Caselaw

1.  State v. Poe (1968)  D appeals admission into ev of colored slides and display of deceased.  Ct finds they had no probative value and was outweighed by their inflammatory nature outweighed.   Note that D failed to object to their use at trial, but court won’t let this stand in the way.  Cts are normally reluctant to force a re-trial, unless the excluded was either highly relevant to D’s guilt, or highly inflammatory.

2.  Old Chief (Souter, 1997)  Prior crim conviction is an element of the charge.  D offered to concede fact of a prior conviction, but wanted to avoid naming the crime. Claims actual identity of the prior is irrelevant.  Souter weighs danger of unfair prejudice against P’s need to tell its story with evidentiary depth (incl showing conviction was of the appropriate category). Here, ev was only a small point concerning D’s convict status, so not important to P’s story.(R. 404(b) not at issue b/c fact of his prior is relevant).  Ct finds error, but could easily have dismissed it as harmless.

3.  Onufrejczyk (Eng. 1955) Murder trial- Sykut’s body never found.  Ct finds sufficient circumstantial ev to convict. Danger of relying on purely circumstantial ev sometimes requires special jury instructions. Fed Courts don’t use an add’l instruction for materiality of Circum Ev – substantive law is assumed to take care of all ev



Direct Ev = ev material to showing an ultimate fact.  I saw him shoot X.



Circum. Ev = I found the murder weapon in his apartment.

Lesson is: All ev requires drawing inferences by jury, especially if language is used that may hold different meanings for different jurors.  As inferences pile on top of eachother, case weakens.  

4. State v.Brewer (1995)  DWI conviction appealed by D.  Two men in truck – Q of who was driving.  W spotted D in driver’s seat post-accident.  D failed to call the other man to testify, &  trial ct inferred D’s guilt. Held – conviction reversed, even though there had been sufficient ev to convict.  Two major problems w/ trial ct’s inference: 1) D had no legal duty to call W; 2) Illogical to blame the D (W was probably protecting own skin)


It’s Unconstit. to draw a negative Missing-Witness Inference, b/c D has no


obligation to produce ev – can’t hold it against him! 


Note on Spoliation – litigant destroys ev, threatens W’s, hides behind privilege, etc.  This ev is permitted as an inference of D’s guilt

Applications

· Bank robbery; D arrested 10 weeks later in possession of unlicensed gun.  P has ev that robber used gun of same type.  Satisfies the 401 threshold.  403: The probative should substantially outweigh the prejudicial (that D is evil b/c carries an unlicensed gun, and more likely to commit a crime).  Sever the license status from the ev, and P can still use ev to show D had means.

· Red Light Collision case: Don’t permit ev of a D’s prior traffic tickets, b/c unduly confusing for jury to charges at hand.

Relevance of Probability & Statistical Evidence

1. Smith v. Rapid Transit (1945) P collided due to negligent operation of a bus. Two diff companies operated buses in the area.  Held – insufficient i.d. of the D as the bus co.  Court wants more than mere ev of probability.  If P had been able to say she was 51% certain it was D’s bus, jury could use this.


Gatecrasher Paradox:  501 gatecrashers out of 1000 tix sold.  Can you sue everyone?  No one?

2. State v. Rolls (1978)  Rape conviction based on D fitting V’s description, being in vicinity & damp blood spot on jeans.  D’s alibi shown to be false.



Difference between pre-trial false exculpatory statement – jury may use as 


evidence of guilt- and during trial statements – disbelief in D’s testimony should 


only be used to disregard what he said.

    The blood tests of girl matched D’s pants. 1 in 10 or 20 have this type.  Conviction     

    upheld..


Proof by naked statistic is undesirable – want something for a jury to weigh.

Note on Preserving Relevance Issues on Appeal

· Harmless Error (doesn’t affect substantial rights) (  Reversible Error (objection raised at trial; affects substantial rights) ( Plain Error (objection not raised at trial; affects sub. rights)


· Admission of improper ev must be very serious to have impact on appeal. (R. 103)

· Failure to object promptly will result in waiver.  Rules can also be waived by stipulating facts that could only be proved by inadmissible ev.

1. US v. Brewer (1993)  D’s fiancee called by P for character ev.  D makes a 404(a) appeal that she was called solely to prove D’s action in conformity.  Transcript shows D failed to object on specific grounds or on improper grounds, so error not preserved.  Court reviews by a Plain Error standard, and affirms conviction.


One objection for “It’s his W” was incorrect.  Rule 607 permits counsel to 


impeach their own W.

2. Holland (p. 88, 1989)  An objection based on relevance does not preserve an error based on R. 403

FOUNDATIONS FOR EVIDENCE
Rule 901  Requirement of Authentication or Identification

Condition precedent to admissibility.  Satisfied by ev sufficient to support a finding that the matter in question is what its proponent claims. (various examples given)

Rule 902  Self-Authentication (exceptions to R. 901)

Authentication not required for Public Documents, Certified Copies of Public Records, Official Pubs, Newspapers and periodicals, Trade inscriptions, Notarized docs, Commercial paper, Docs certified by Acts of Congress.


Commentary

· The use of recordings against a D is not compulsory self-incrim under 5th A.

· Ways of showing the authenticity of a writing (often done at pre-trial hearings):

1. Admissions of authenticity

2. Testimony by the asserted writer

3. Eyewitness

4. Circumstantial ev of authenticity

· If handwriting:

1. A person familiar w/  their handwriting could authenticate R. 901(2) – but can’t use expert-style analysis

2. An expert could compare it w/ an exemplar

3. Eyewitness (must be strong circumstantial)

4. Jury can compare it w/ an exemplar


Caselaw

1. US v. Wanoskia (p. 139, 1986) D convicted of shooting wife; argues that use of demo ev was prejudicial.  Demo used to show that D’s wife could not have held the weapon in order to shoot self, after D claimed wife killed self.  Held: no abuse of discretion.  The D created the relevancy for the demo by creating the chance for the impromptu new ev  

2. Hall v GM (p. 145, 1980)  Reinactment of Buick accident to disprove  P’s claim that faulty drive shaft system was cause. Trial judge rejected tests b/c no sufficiently similar to circumstances of accident.  Upheld.  Risk to jury of confusing faked demo w/ actual incident.

Standard for admitting an experiment:  Party introducing has burden of showing substantial similarity of conditions.  Must lay the foundation to connect doc w/ the case, and then show it’s broader relevance.

3. Knihal v. State (p. 150, 1949)  D found guilty of shooting man in bar.  D objects to admission of two photos.  Photographer testified that pics were true reflections of objects intended to be photographed, but no other foundation ev.  Ct reverses, b/c photos must be authenticated by a qualified W who explains & illustrates them. Wants ev to come from W’s recollections, which the photos would illustrate visually.  VERY NARROW VIEW.


Photos today are generally let in if they tend to prove/disprove some material issue, illustrate a relevant piece of ev, corroborate/disprove other ev.  Discretion of Judge.

4. US v. Sliker (p. 169, J. Friendly, 1984)  Telephone recording of W and D.  W pleads 5th on whether it’s his voice or D’s.  Judge F. points to R. 104(b) (judge’s discretion in cases of conditional relevance) and R. 901(a) (requiring sufficient ev, but not indicating how much is required).  Fact that judge failed to make specific instruction to the jury that he only determined preliminarily that the ev was competent is regrettable, but still w/in his discretion.

Factual determinations that are a pre-requisite for competency of the evidence : (it’s up to the judge, ultimately) if a piece of ev is incompetent (eg. a confession obtained illegally) he can exclude it from the jury.  Jury should only be working w/ ev found to be preliminarily competent.






-vs.-

Factual determinations that are a pre-requisite for relevancy of the evidence :  (up to the jury).  R. 104(a) lets judge make preliminary findings of fact, but he is then supposed to submit that Q to the jury unless he’s absolutely certain no rational person could find otherwise.  Relevance is basic to probative value.

5. Keegan v. Green Giant Co. (p. 181, 1954)  Trial judge refused to admit the can which had a sharp piece of metal in it, b/c not authenticated.  No error to exclude.  Ct required extrinsic ev to show can was actually packed by Green Giant.  Silly. 


Today – R. 902(7) specifically addresses trade inscriptions and the like.

6. US v. Branch (p. 186, 1992)  Govt agents monitored wiretaps of D in conspiracy charge for drugs.  Trial ct concluded pre-trial that govt had sufficient authenticating ev, but would still require govt to lay a foundation before the jury.  D claims jury was prevented from properly assessing the authenticity.  Appeal denied, b/c sufficient ev shown at trial.


Similar to Sliker.


Note that if tapes had been doctored in any way, judge could sanction P by 


excluding them entirely from ev.

7. Spalding (p. 206, 1901)  Issue of whether D wrote on a bond found in favor of D when he introduced extrinsic ev of his writing.  Ct upholds, b/c doctrine of comparison presupposes the existence of genuine exemplars, found by the trial judge.


This case is different from how sample would be assessed today.  Up to the jury 


as factfinder, not judge.  Exemplar may be unrelated to the dispute.  Ev must 


permit a rational factfinder that the sample is in D’s writing, by a preponderace.

Rule 106  Remainder Of or Related Writings or Recorded Statements


When a writing/recorded statement is introduced by a party, adversary may require right then & there the intro of any other part or any other writing or recorded statement (if otherwise admissible) which ought in fairness to be considered contemporaneously with it.


Commentary

· An exception to the Rule of ordered proof, w/in judge’s discretion

· Evidence must be independently admissible – adversary can’t sneak it in

· If otherwise inadmissible ev is necessary to correct a misleading impression, then either it’s admissible for this limited purpose, or the misleading ev must be inadmissible too. (cures danger of a misleading excerpt)

TESTIMONIAL PROOF
Problems of Testimony:  perception, memory & retrieval

· W may be influenced – suggestibility of questioning

· Facts v. inferences in recall may be unclear

· Difficult to uncover flaws w/o unduly antagonizing the W
· Eyewitness I.D. given much weight by juries, but often unreliable

Leading Questions

· Q’s that call for Yes/No answers are often leading, b/c Q tells the W what answer is desired

· Objection to leading Q’s should be limited to important issues

Preparation of W’s to Testify

· ALWAYS prepare a W before calling them
· Help W to anticipate cross 

Rule 611  Mode and Order of Interrogation and Presentation

(a) Control by court – ct exercises reas. control to effectively ascertain truth, avoid time drains, and protect W’s from harassment & undue embarrassment.

(b) Scope of cross- limited to the subject matter of the direct examination and matters affecting a W’s credibility.  Ct has discretion to permit inquiry into add’l matters (treat like a direct)

(c) Leading questions – Not to be used on direct exam except as necessary to develop testimony.  Permitted on cross-x.  When a party calls a hostile W, an adverse party, or a W identified w/ the adverse party, can use leading Q’s.

Rule 601  General Rule of Competency

Every person is competent to be a W except as otherwise provided in FRE.  But civil actions in which the rule of decision for a claim or defense is state law, competency determined by state law.

Rule 602  Lack of Personal Knowledge

A W may not testify to a matter unless sufficient ev introduced to support a finding that W has personal knowledge of the matter.  This ev can be the W’s own testimony. (Rule is subject to R. 703 – opinion testimony by expert W’s)

Rule 612  Writing Used to Refresh Memory

If a W uses a writing to refresh memory while testifying (or before, at ct’s discretion), adversary can inspect, cross-x on it, and introduce the relevant parts into evidence.  Court is allowed to redact unrelated protions.  Redacted parts are preserved for appeal.  If a crim trial and P doesn’t comply, ct shall strike testimony or declare a mistrial.


Commentary

· Dead Man’s Statute – not in fed courts.  W is rendered incompetent to testify to dealings w/ deceased persons
· Competency of a W = ability to distinguish btwn truth & falsity.  Children, senile persons often eliminated
· Second-half of R. 601: will apply state’s rule of competency when a state rule is being applied
· R. 602 is “elementary”
· R. 612 is the adversary’s right to examine – not absolute, if list is used prior to W’s taking the stand.  Reversible error to deny if writing used on stand.
· R. 611 represents the ability of trial judge to tilt the playing field by permitting leading Q’s

Caselaw

1. US v. Riccardi (p. 340, 1949)  Trial for theft of moved goods – method of refreshing recollection of owner and expert (read from typewritten lists).  List is marked for I.D. but not in evidence – used only to “refresh” her memory.  Dispute is over which is source of her memory.  Held – Discretion of trial judge that present recollection was involved not an error.

Present Recollection Revived: Docs used to refresh
Past Recollection Recorded: Recorded at the time, but W has no independent memory of it

The two categories converge as move away from extremes

· R. 803(5)  Recorded Recollection – If W once had knowledge, and made the recording while knowledge fresh, it can be read into ev.  Not admissible as an exhibit unless adversary offers it.


Applications

· Can’t ask “Do you remember a turquoise vase?” – impermissible leading Q
· CAN ask “Would it refresh your memory if I told you I was #611, E. 54th St?”
Rule 701 Opinion Testimony by Lay W

If W is not testifying as an expert, the W’s testimony in the form of opinions or inferences is limited to those which are (a) rationally based on the perception of the W and (b) helpful to a clear understanding of the W’s testimony or the determination of a fact in issue.


Commentary

· General rule is that lay W’s may only testify to facts perceived, rather than opinions. (jury is the one to draw inferences from the facts)

· Opinions require: 
1)  Rational basis for the perception, AND

2) Must be helpful to a clear understanding of the testimony, or determining a fact in controversy

· Rational basis = from W’s own perception and personal knowledge

· Helpful to a clear understanding = opinion is plainly relevant to an issue, and W is in a better position than the jury

· Testimony cannot be speculative, b/c this is superfluous to jury’s role


Caselaw

1. State v. Garver (p. 352, 1950)  Llay opinion by murder-D’s mother that D was insane was stricken from record at trial.  Held – reversible error.  W’s can give impression of the general physical condition of someone.  If she used “clinical” terms, the right of cross-x reduces the harm.  Underlying facts in her testimony include her comparison of his usual physical appearance, etc.  At common law, if W expresses an opinion, must try to articulate the bases for their opinion.
2. US v. Yazzie (p. 354 note 2)  Multiple opinion Testimony as to V’s age in stat rape case.  Permissible b/c the fact that the opinion was reached is relevant – not the underpinnings for the opinion.  The reasonable appearance of minor’s age was in Q, so useful for jury to hear the opinions.  This situation requires giving an opinion.

Applications

· If a W is giving a stream of opinions on direct, D can cross-x and isolate every opinion contained in the testimony using leading Q’s
· Cannot ask a lay W to determine another person’s inner feelings
CROSS- X & IMPEACHING W’S

General Goal: Discredit or Impeach the W’s Testimony

If W unavailable for Cross

· If b/c died after Direct: direct T will be struck

· If b/c on cross claims no memory about what he said on direct: direct T will only be struck if 

memory failure is significant.

· If due to conflict w/ privilege: W may be ordered to testify, or Direct will be struck, or left intact.

· If D’s own W harmed him on Direct, can impeach 

Rule 607  Who May Impeach

The credibility of a W may be attacked by any party, including the party calling the W.

Commentary

· R. 611(b) Scope of Cross-x should be limited to matters directly affecting credibility of the W.  BUT ct has discretion to go beyond the scope.

· Old notion that a W is vouched for by the party calling him – so that if adversary brings out new stuff on cross, party would be prevented from disputing it, which is unfair.  TODAY – R. 607 permits impeaching.  Idea of vouching sometimes a basis for limiting cross – adversary shouldn’t be permitted to interrupt P’s case.

· There are advocates pro & con unlimited cross-x

Caselaw

1. Finch v. Weiner (p. 367, 1929)  D’s cross-x went beyond scope of direct when examining a W re a collision.  Judge’s discretion to depart from the order of proof no permitted where it works to injustice of either party.  Held – not w/in permissible limits of discretion.

It’s an intervention by the D into the P’s case, so unfair.  P would not have been able to cross own W after, so can’t challenge credibility of what D elicited.  Today – can permit P to impeach own W


Application

· Adversary asks Linda Tripp’s opinion as to whether ML was asking her to lie.  Permissible Q?  Judge should use discretion.  Rely on R. 701 guidelines for opinion testimony, but always keep R. 403 in background.  This Q survives 701, but NOT 403.
Rule 608  Evidence of Character and Conduct of W

(a) Opinion and reputation evidence of character.  The credibility of a W may be attacked or supported by opinion or reputation evidence, but subject to these limitations: 

1) the ev may refer only to character for truthfulness or untruthfulness, AND 

2) evidence of truthful character is admissible only after the character of the W for truthfulness has been attacked by opinion or reputation ev or otherwise.

(b) Specific instances of conduct.  Specific instances of the conduct of a W, for the purpose of attacking or supporting the W’s credibility, other than conviction of crime as provided in R. 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-x of the W:

1)  concerning the W’s character for truthfulness or untruthfulness, OR



2)  concerning the character for truthfulness or untruthfulness of another W as to which            character the W being cross-examined has testified.

Procedural Context of Party’s Own W
Commentary

· Accrediting W’s.  Lawyers can’t accredit their own W, absent an attack.  Reasons – every lawyer would feel compelled to do so otherwise, evidence might not be probative even if it’s relevant, and danger of prejudice.  Considerations of time, policy and avoidance of confusion.

· Accrediting is still done is subtle ways by lawyers questioning their W’s – eg, use a clergyman, famous person, etc.

· Standards for exclusion should ask whether tactic causes juries to be swayed by emotions rather than reason.

· Impeachment – CL prerequisites of Surprise and Damage to case before permitted.  Today, damage often still required, but surprise less so.

· If a P’s W has important testimony, but w/ one damaging aspect, choice for P is to 1) Forego all the good aspects of the testimony, 2) let it all in, good & bad, w/ choice to impeach the W’s credibility in a limited way, or 3) wait for defense to bring it out, & impeach on re-direct.  But might look like hiding something.

· Rule 608(b) Prior Bad Acts.  Impeachment through use of prior acts of a W, which need not have resulted in a criminal conviction and don’t have to be criminal in nature.  Must be probative of W’s character for truthfulness/untruthfulness.  Judge assesses probative value w/in R. 608(b).  NO EXTRINSIC EV ALLOWED

Caselaw

1. US v. Cosentino (p. 385, 1985) W’s cooperation agreements “leaked” by P in opening statement and on direct.  Agreements were strong material for bolstering the credibility of P’s witnesses.  P is permitted to bring out existence of the agreements, but cannot go into the bolstering aspects (truth telling clauses, etc.) absent an attack on the W’s credibility by D.  Here, D had sufficiently attacked credibility in opening statements that it was fair to let in whole agreements on P’s direct.  D’s argument for a limiting instruction denied.

The impeaching aspect of the agreement goes both ways.  Jurors might think the W is lying to please the Prosecutor.

Rationale of Cosentino holding: if the adversary “goes there”, P should be able to fight back.
2. US v. Ince (p. 390, 1994)  W had told a MP that D had confessed to her.  On stand, she “forgets” what she said.  Govt calls MP to testify to her statements.  Hung jury.  At second trial, same course of events, but D is convicted this time.  D appeals, that P knew W would “forget” in advance and only called her to bring in impeachment testimony (hearsay which otherwise wouldn’t get in).  Ct warns that govt impeachment of own W should be rare if the impeachment testimony contains a hearsay confession.  Lack of surprise to govt’s case at 2nd trial, and fact that W wasn’t harmful on stand (just silence), shows that the evidence attacking her credibility had no probative value for impeachment purposes.  Reversed & remanded.

Note the Surprise Factor isn’t dispositive in this case.  It’s whether the govt case 
is actually damaged.

W’s silence didn’t hurt or help P’s case.  MP’s testimony had no bearing on her T, 

b/c it didn’t contradict her.  Very little impeachment value.  This value must be balanced with danger of prejudice to the D.

Applications

· W’s prior written statement inculpates D.  Tells P she will testify consistently w/ it.  On stand, does not recollect statement.  P can try to “refresh” her by giving her the statement to read (R. 803(5) hearsay exception).  P is surprised but not prejudiced by lack of recall – R. 403 balancing would probably exclude the statement.
· If P had advance notice that W would change her T:  Judge should disallow bringing her on the stand only to impeach her w/ the statement.  Combo of R. 403 and judicial remedy.
· If W testified contrary to her statement & exculpates D, P has actual surprise & damage to case.  Can impeach w, relying on a limiting instruction for the prior inconsistent statement.
· If W testified contrary to her statement in one major detail and P is forewarned, trickier.  Lack of surprise, but case is still damaged.  Could use one impeaching Q from the statement regarding the detail:  “Did you say X then?”
Procedural Context of impeaching an Opponent’s W


Commentary

· Confrontation Cl could preclude some impeachment methods

· Impeach:

1. While cross-x’ing opponent’s W

2. Examining other W’s who solely testify as to W’s credibility (one step removed).  This involves extrinsic ev, and not allowed when it’s determined that the issue is collateral

· Extrinsic ev allowed only if non-collateral (must address something that could be independently proven)

· Reasons for rejecting collateral extrinsic impeachment testimony: 1) Time management, 2) Avoid undue confusion

Caselaw

1. State v. Oswalt  (p. 402, in notes)  Prosecution of O for robbery in Seattle. D-W testifies O was in his restaurant in Portland at time of robbery, b/c in the restaurant every day for past two months.  T of an officer who was O in Seattle a month earlier not admissible, b/c issue is collateral. 

Test for collateralness:  Could the testimony have been admissible into the case independent of the contradiction? (e.g., does it really matter where D was a month earlier?)

Applications

· (14) Case involves conflicting W testimony.  D brings in the biographer of one of the W’s, who will say negative things about the W which would cause a reas person to doubt his credibility.  Hurdles to pass for permitting this: 1)  R. 401 relevance; 2)  Could D attack the credibility w/o the use of an extrinsic W?  If unable to damage W on cross-x, could use the extrinsic W’s evidence.

· (5) If the W’s testimony contains a minor contradiction of fact (mixed-up address), might impeach to suggest he remembers other things incorrectly.  Using an extrinsic W would not satisfy the Oswalt test, b/c the fact in controversy is collateral to the case.

· If W’s testimony contains a contradiction regarding where he was on the night in question, this is non-collateral and extrinsic evidence can be used to impeach.

· W said he was riding his bike, but you have proof he was in a cast.  First ask W on the stand.  If he denies, can use extrinsic evidence b/c it’s a direct contradiction to an important part of his T, and therefore undermines jury confidence in his T.

· (6) Twelve Angry Men example – can you bring in extrinsic ev of subway timetables,etc.?  Would serve to undermine W’s perception.  Judge might say it involves too much guesswork

CATEGORIES OF IMPEACHMENT
1. Bias of W

2. W’s Prior conviction R. 609

3. W’s prior inconsistent statement

4. W’s Bad Character R. 608

5. Questionable Memory, Perception of W

1.  Bias


Commentary

· Bias is not a codified use in FRE, but it’s a good impeachment tool, b/c not collateral when bias goes directly to the W’s credibility.  Judges almost always permit.

Caselaw

1. US v. Abel (P. 406, S. Ct Rehnquist, 1984)  Admission of impeachment T against one of A’s witnesses(M)  upheld.  P asked a cooperating W (E) about M’s & A’s membership in Aryan Brotherhood.  Held – ev was sufficiently probative of M’s possible bias towards A.  A’s claim that this is guilt by association disallowed; the ev merely gave jurors reasons for disbelieving M’s testimony.

1. E testifies A committed crime

2. M testifies that E is lying.  Extrinsic - Shows E’s bias.
3. E is re-called to testify that A,E, & M were in Brotherhood together, and that this involves lying for eachother.  Extrinsic - Shows M’s Bias
Applications

· (7)  Cross-X of a W implicating D in securities fraud.  You have ev W & D had a long affair, & W said he would take revenge when it ended.  Can use leading Q’s, extrinsic ev, etc. to show W’s bias.

2.  Prior Convictions

Rule 609  Impeachment by Evidence of Conviction of Crime

(a) For the purpose of attacking the credibility of a W,

(1) Non-defendant W’s rior conviction shall be admitted, subject to R. 403, if crime was punishable by death or imprisonment >1 year, and 

Defendant’s prior conviction shall be admitted if the court determines that the probative 

value of admitting this ev outweighs its prejudicial effect to the accused.

(2)  Evidence that any W has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.

(b) Ten-year time limit since date of conviction or release of W, whichever later.  If > 10 years old, must give party chance to contest the use.

(c) Pardon, annulment, rehab, etc. disallow use

(d) Juvenile crimes gen. not admissible, unless deemed necessary

(e) Evidence of a pendency of an appeal is admissible.


Commentary

· Easier to admit ev that the accused was convicted of a prior than a non-D W.
· R. 609 Factors:  
1)  Whether crime involves deception as an underlying factor
2)  Similarity of prior and accused crimes

1) Value of the D’s testimony at trial – cuts both ways

2) Age of the conviction

· Admissibility of priors of non-D’s is judged according to R. 403 balancing, not the R. 609(a)(1) test

· Compare w/ R. 608(b) Prior Bad Acts.  Impeachment through use of prior acts of a W, which need not have resulted in a criminal conviction and don’t have to be criminal in nature.  Must be probative of W’s character for truthfulness/ untruthfulness.  Judge assesses probative value w/in R. 608(b).  NO EXTRINSIC EV ALLOWED

· R. 609 may be proven extrinsically


Caselaw

1. US v. Valencia (p. 416, 1995)  D appeals use of his prior conviction for sale/purchase of drug, when on trial for conspiracy  to distribute cocaine.  He admitted to a prior on direct, but P had a copy of the conviction admitted into ev on cross for impeachment, claiming D had attempted to minimize his guilt on direct.  Ev didn’t survive as direct ev under R. 404(b) using a R. 403 balancing, finding prejudice substantially outweighed probative value.  D claims this finding should apply to a 609 analysis.  Held- the two balancing tests are independent.  Conviction upheld.

Admissibility under R. 404 does not govern admissibility under R. 609.  But, admission of prior conviction under 404 can be a factor in 609 balancing

R. 403: evidence must be substantially outweighed by prejudice in order to be 

excluded

R. 609: prejudice must merely outweigh probative value in order to exclude prior.

2. Cree v. Hatcher (p. 424, 1992)  Claim for negl failure to diagnose cancer.  P’s expert pathologist is impeached by ev of prior conviction for misdemeanor failure to report tax.  Ct finds that the state tax provision does not involve element of deceipt, so reverses. 

Judges can disagree over whether a crime fits into the R. 609(a)(2).  This judge refused to look beyond the explicit definition of the crime.


Applications
· (9)  Alibi W for the D in a bank robbery trial testifies that D was w/ him 500 miles away.  W has a prior conviction for transporting a stolen car across state lines (felony).  Judge can include, b/c shows his bad character.  Use R. 403 as a test for non-D W’s.

3.  Prior Inconsistent Statements

Rule 613  Prior Statements of Witnesses

(a) Examining W’s concerning prior statement.  In examining a W concerning a prior statement made by the W, whether written or not, the statement need not be shown nor its contents disclosed to the W at that time, but on request the same shall be shown or disclosed to opposing counsel.
(b) Extrinsic ev of prior inconsistent statement of W.  Extrinsic ev of a prior inconsistent statement by a W is not admissible unless the W is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the W thereon, or the interests of justice otherwise require.  This provision does not apply to admissions of a party-opponent as defined in R. 801(d)(2)
Commentary
· Use the Denver City test: is there an independent basis for admitting the extrinsic ev?  Should be clear that the ev is crucial, to satisfy R. 401 & R. 403.  If not, try to get it out on the stand w/o extrinsic use.

· Expanded Denver City test: does the ev so compromise the W’s credibility that it’s fair to let the opponent prove the error?  Fact should be integral to W’s T, not an incidental contradiction.

· Foundation requirement for extrinsic evidence:  Prior to use of extrinsic ev, must give the W a chance to admit the contradiction.  Focus the W’s attention on the circumstances before springing the statement on him.

· R. 613(a) doesn’t require opposing counsel to tell the W the exact wording of what he said.  Can just say “didn’t you once say the opposite of what you testified?”

· R. 613(b) requires more specificity for foundation before bringing in extrinsic ev.  Ev must be otherwise admissible – and it’s up to the judge.  No guarantee that once W has had the opportunity to explain/deny, extrinsic use OK.

· Can request a R. 105 limiting instruction if concerned about prejudice – tell jury to use ev only for assessing W’s credibility.

· Can even use a prior inconsistent statement obtained illegally w/o Miranda warning, and may impeach w/ post-Miranda silence

Caselaw

1. Denver City TramwayCo. v. Lomovt (p. 453, 1912)  Trolley struck child; W testifies for trolley co to show non-negligence.  P questions W regarding statements he made at the scene that he was mad at trolley co & conductor should be lynched.  Prior inconsistent statement proven by using 2 other W’s who were there.  Ct’s test for whether the extrinsic W’s were permissible:  Would the cross examining party be entitled to prove it as part of his case? (could the substance of the evidence be admitted, apart from the fact it’s inconsistent)  B/c contradiction comes from W’s own prior inconsistent statement, ct permits the extrinsic ev.

2.  Remember Oswalt.

Applications

· Important to try to get W to admit the contradiction on cross first, before resorting to extrinsic ev.
· (12) D arrested wearing a green coat. EyeW had previously stated D’s coat was black in a statement.  Now, says green.  If D-counsel introduces the written statement, can only use it to impeach the “green” T, and not for proof that the coat was black
· Neutral scenario: same eyeW is not asked about nor does he mention color of the coat on direct.  Could the D impeach?  Best approach is to get the W say “black” on cross, by first “refreshing” his memory w/ the written statement.
· If W had never said anything about the color of the coat in written statement, but now on stand says green: D-counsel could argue it’s an inconsistent statement (“I don’t know the color” then v. “I know the color” now).  Impeach by arguing that his memory of green now is unbelievable.
4.  Prior Bad Acts

R. 608(b)

(b) Specific instances of conduct.  Specific instances of the conduct of a W, for the purpose of attacking or supporting the W’s credibility, other than conviction of crime as provided in R. 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-x of the W:

1)  concerning the W’s character for truthfulness or untruthfulness, OR


2)  concerning the character for truthfulness or untruthfulness of another W as to which character the W being cross-examined has testified.


Commentary – No Extrinsic Ev allowed!!
· If Q a W regarding a prior bad act, must take the answer given.  Can’t disprove extrinsically

· Prior bad act must concern a quality of truthfulness/non-truthfulness

· Unlike w/ R. 403, probative value of prior bad acts is strictly limited.  So, judge has broader discretion to exclude 608 evidence.

· Not parallel to R. 609(a)(2), b/c no req’t of a “crimen falsi”.  But both require that act is probative.  Cts are split as to whether the underlying acts in a named 609 prior crime could be developed using 608.  If yes, extrinsic ev OK under 609 basis.

· Similarity of prior bad act to crime alleged is a factor

· Req’t of good-faith basis for introducing a Q

· Unclear whether info obtained in violation of W’s consititutional rights should be permitted for use under R. 608


Caselaw

1. People v. Sorge (p. 429, 1950)  D in trial for practicing medicine w/o license questioned about prior acts of abortion she performed.  Manner of cross left largely to judge’s discretion; upheld.

Opinion states that cross-examiner may ask the W about a bad act if the Q has a “basis in fact” and is asked “in good faith.”  Even if W denies act, cross-x can persist in hope of W changing answer.

However, it was unclear here whether her prior acts were probative of truthfulness/non-truthfulness


Applications

· If prior act = lying on tax return, can you use it?  Depends whether you can make the leap to truthfulness/non-truthfulness of W.  Not wise to have it brought out on direct, b/c that opens the door for a prosecution for tax evasion (no immunity)
· If you have an educated guess that a W committed a prior bad act, can you question W about it?  No – good faith requires more than guess work.
4.  Impeachment by Character Evidence

Rule 608  Evidence of Character and Conduct of W

(c) Opinion and reputation evidence of character.  The credibility of a W may be attacked or supported by opinion or reputation evidence, but subject to these limitations: 

3) the ev may refer only to character for truthfulness or untruthfulness, AND 

evidence of truthful character is admissible only after the character of the W for truthfulness has been attacked by opinion or reputation ev or otherwise.


Commentary
· Character of a D is not open to inquiry unless he himself puts it in issue

· A D that takes the stand subjects himself to cross-x and impeachment

· Tough to show character w/o just falling back on D’s reputation for truthfulness

· Foundation for a character-W must first be laid.  How do you know him, etc.  Then eventually elicit W’s opinion as to D’s reputation.  

· Judges normally don’t alow more than a couple character-W’s (danger of prejudice)

· Up to the opponent of the W whether to attack under R. 608(a)

· As always, 608(a) is limited by R. 403

· R. 701 Opinion T is not about character testimony


Caselaw
1. State v. Ternan (p. 438, 1949)  D’s object to use of negative reputation ev via extrinsic W’s.  Ct upholds use, b/c D’s testified, so opened themselves up to it.

W’s testified about other people’s perceptions of the D – major hearsay involved.

Ternan theory:  Reputation in community ( inference about character ( inference about credibility on the stand.  BUT, Rule itself permits character ev, not reputation.

2. Rodriguez v. State  (p. 464, 1957)  W called to give reputation ev for eyewitness’s truth & veracity.  D claims that eyewitness’s character was never attacked so as to give rise to 608(a) use of character evidence.  Ct finds her veracity was in issue.

Judge has the discretion under 608(a) to find when rep. testimony OK.  Test here is whether the D’s lawyer suggested W is wrong or a fundamental liar.  If yes, rep ev allowed for repairing her credibility. 

INTRO TO HEARSAY

Cannot admit if it’s hearsay, period.
· Categorical rejection of Judge’s R. 403 Power

· Loss of very probative info

· Lot of time & money spent fighting over whether something is hearsay under the web of hearsay rules

· Denial to jury’s role as factfinder.  But serves to ensure jury draws legitimate inferences.

Rule 801 Definitions

(a) Statement.  Is an oral or written assertion or nonverbal conduct, if intended as an assertion

(b) Declarant = person who makes the statement

(c) Hearsay. A statement, other than one made during testimony, offered in evidence to prove the truth of the matter asserted (in the statement)

(d) Statements which are not hearsay:
1) Prior statement by W.  The declarant testifies at the trial or hearing and is subject to cross-X concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or ia  deposition, or (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or

2) Admission by party opponnent.  The statement is offered against a party and is 

(A) the party’s own statement in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or 

(D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or 

(E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.

Rule 802  Hearsay Rule

Hearsay is not admissible except as provided b these rules 

Rule 803 Hearsay Exceptions

(see book) – Not excluded by hearsay rule, even though declarant is available

803(24) has been removed to R. 807

Rule 804  Hearsay Exceptions; Declarant Unavailable

(a) Def. of unavailability; declarant has


1)  privilege concerning the subject matter

2)  refuses despite a court order

3)  testifies to a lack of memory of subject matter of declarant’s statement

4)  is unable to be present b/c of physical/mental illness

5)  is absent and proponent of the statement is unable to procure his attendance

Not unavailable if any reason is due to proponent’s purpose of preventing the W from testifying

(b) Hearsay exceptions when declarant is unavailable as a W

(1) Fomer testimony

(2) Statement under belief of impending death

(3) Statement made against interest

(4) Statement of personal or family history

(5) Catch-all Other Exceptions (now R. 807)

Rule 805  Hearsay within Hearsay

Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.

Rule 806  Attacking and Supporting Credibility of Declarant

When a hearsay statement, or a statement defined in r. 801(d)(2), (C), (D), or (E) has been admitted in ev, the credibility of the declarant may be attacked, and if attacked may be supported, by any ev which would be admissible for those purposes if declarant had testified as a W.  No req’t that declarant may been afforded an opp. to deny or explain.  If the party against whom a hearsay statement has been admitted calls the declarant as a W, the party is entitled to examine the declarant on the statement as if under cross-examination.


Commentary

· A statement can be offered for other than its truth value.  (eg, Y testifies that X said “I’m still alive” could be admitted to simply show X said something, and not to prove the truth of his actual statement.)

Test:  are you trying to admit something for the same reason that the declarant intended to assert?  If yes, hearsay.  If no, the burden is on the opposing party to show why can’t admit.

· 801(d) two categories of exceptions, which would otherwise be hearsay.  They don’t require unavailability of the declarant.

· 802 hearsay not admissible, except as provided

· 803 exceptions which don’t require unavailability

· 804 exceptions require unavailability

· 805 multiple hearsay requires an exception for each item of hearsay

· 806 tries to make the oppponent of an admitted out-of-court statement whole by permitting attacks on credibility of the declarant.

· Fact that a statement is written won’t change admissibility

· Opponent to hearsay statement is kept from challenging the Veracity, Ambiguity, Memory, Perception of speaker.  Instead, attack credibility of the proponent.  Not as good.

· Proponent Y can only testify to the fact that X said something.  Truth of X’s statement can’t be proven through use of hearsay.

· Biggest risk is lack of veracity in the statements, and making of improper inferences


Caselaw

1. Leake v. Hagert (p. 475, 1970)  Car-tractor accident negligence claim and counter-claim..  D objects to T of insurance adjustor who said D’s son told him the brake light on tractor had been out for a while.  Held – error to admit statement, but not prejudicial reversible error.

2. Wright v. Doe D. Tatham (p. 500, House of Lords, 1838)  Q of decedent’s sanity; several letters offered. Inadmissible hearsay.  Must protect against incorrect inferences when authors not present to explain.  Classic traditional view.
Most cts reject Wright’s strict rule

3. Headley v. Tilghman (p. 505, 1995)  Jamaican accent case.  When police call number on drug suspect’s beeper, hear “have the apples arrived yet?”  Statement not offered for its truth value, but rather for the inference that the D was running a drug den.  Words had a special drug-related meaning.  (Bias re accent should be weighed against the probative value of the ethnic-based conclusion)

Cookie Cutter Example

4. Kinder v. Commonwealth (p. 510, 1957)  Little Kinder boy pointed out where stolen goods were = out of ct statement.  Boy’s statement used to prove the knowledge of the D’s of the stolen goods, not for its truth value.

Compelling set of inferences


Applications

· Umbrellas problem – was it raining”  The umbrella holders are the out of ct declarants, who spoke through their conduct.  Jury would rely on their perceptions.  Let in, b/c very little risk of lack of veracity.
· Q is whether X was first qualified crosser of marathon’s finish line.  Hearsay to offer the judge handing him the first prize award into evidence?  YES, b/c it is being offered to prove the truth that he was the winner.  NOT hearsay if offered as a verbal act. (judges say “you won” through awarding the prize)
· Prob 36
State-Of-Mind Exception
Of the Speaker – Of the Listener


Commentary
· Hearsay is allowed for the limited purpose of showing W’s state of mind

· Why is SOM relevant?  B/c shows the statement’s effect upon the mental attitude of a person


Caselaw
1. Central of GA Railway v. Reeves (p. 480, 1972)  P injured by derailed car.  P testifies as to what the doctor told him during examination.  Classic hearsay, but P claims that purpose of the T is to demonstrate P’s anguished reaction to hearing about his physical condition.  No dice.  Effect on state-of-mind not allowed.

2. Wolfson (p. 482, note 2)  Life insurance fraud dispute.  T of decedent’s business partner that he overhead insurance agent assuring decedent that his diabetes would not have to be reported.  Allowed, for proof of decedent’s SOM, b/c would overturn the mens rea req’t for intentional fraud.

3. Ebens (p. 483, note 4)  In trial for D’s racist killing, D wanted to admit taped testimony by the P to show P coached her W’s.  Excluded at trial.  Held –reversible error.  Can use recording to show the utterance of the P, not to show the truth of the W’s words.  SOM of the listening W’s is what is relevant and admissible.

4. US v. Reyes (p. 495, 1994)  Customs agent testimony- agent summarizes out-of-ct statements w/o quoting.  Govt. tries to argue a SOM of the listener exception, but Ct rejects on a R. 403 balancing.  Use of ev for SOM is of some value, but outweighed by greater danger of prejudice that the words would be taken for their truth.
Note – one D’s address found on a matchbook offered into ev.  Not a hearsay problem, b/c it’s circumstantial ev not offered for the truth of the address.

List of factors used for weighing prejudice p. 499


Applications

· SOM is relevant if fact of statement is somehow relevant to the truth of the charge.  Fact that V said “D is out to get me” can be admitted to negate a self-defense defense.

· Diff btwn “I fear D”  and “D said he’d kill me.”  I fear D = R. 803(3) perception of emotion.  D said he’d kill me = jury can infer she feared D (SOM)

· Prob 37

· Prob 38(a) alternate answer

Verbal Acts

Commentary

· Hearsay Rules are inapplicable if the purpose of the ev is to show an occurrence, not its truth

· Always subject to R. 403 balancing – otherwise, reversible error.


Caselaw

1. Hickey (p. 484, 1983)  20/20 Reporter’s characterization of neighbor’s statements re pet bandits.  Neighbor is sued by the pet bandit for defamation.  Was 20/20 segment hearsay?  Held – verbal act of independent legal significance.

Double Hearsay:  Reporter’s out-of-ct statement incorporates D’s out-of-ct statement.  But reporter’s statements not challenged, and D’s statement is a verbal act

Verbal act = making of the defamatory statement

2. Hanson (p. 486, note 3, 1924)  P claimed corn owned by him, not D-bank.  P testified to tenant’s pointing out which shares of the crop were his.  Held – verbal act, mere words to accompany the gestures.  Evidence of a legal transaction which has an independent legal significance making the corn Hudson’s.

3. Banks v. State (p. 489, 1992)  D’s fatal stabbing of boyfriend.  Various hearsay testimony relating V’s statements about D.  Held – Not verbal acts, b/c admitted to allow improper inference for their truth.  Claim of SOM also fails - SOM of the victim was irrelevant.  Error to admit.


Applications

· Prob 35 alternate answer
· Prob 38(a)
PRIOR INCONSISTENT STATEMENTS R. 801(d)(1)

(d)(1) = Declarant is on the stand

1. D testifies at thetrial or hearing AND

2. D is subject to cross-x concerning the statement AND

a. Statement is inconsistent with the D’s testimony, and was given under oath subject to penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, OR

b. Statement is consistent with D’s T and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, OR

c. one of identification of a person after perceiving the person, OR


Commentary
· Beyond a mere exception.  Is non-hearsay
· Affidavits don’t qualify as given under oath, etc.

· At CL, prior stmts could be used only to bolster credibility for the trial testimony but not for its truth

· Prior inconsistent stmt must antedate any improper motive in order to be used substantively.  A temporal requirement. (Tome)

· Statements made post-improper motive are only admissible for impeachment

· Foundational req’ts left to the party introducing the stmt

Caselaw

1. Rowe (p. 522, 1985)  Missouri case – state law doesn’t have oath req’t.  W told police he heard D say that he was going to commit insurance fraud.  At trial, W denies his report to the police.  HELD - Admissible.  Dissent expresses concern about whether or not the statement was actually made.  Danger of fabrication & D is unable to “contemporaneously” cross-x about the statement.

2. California v. Green (p. 530, S. Ct White, 1970)  W identified D as drug supplier at D’s prelim hearing, then changed story at trial.  Pros attempted to refresh W’s memory w/ earlier statements.  Statements admitted into ev.  Cal S. Ct reversed D’s conviction for Confrontation Cl reasons.  Held – Confr Cl not violated by admitting a declarant’s out-of-court statements, as long as the declarant is testifying as a W, remembers making the statement, and is subject to full & effective cross-x.  Contemporaneous cross-x isn’t the touchstone.  
NOTE – the FRE has a tougher test than the Confr Cl in Green

3. Tome v US (p. 540, S. CT Kennedy, 1995)  6 W’s testified about child’s statements of alleged abuse.  Child’s T is attacked as fabricated.  Can admit prior consistent statmt’s under R. 801(d)(1)(B), but must be made before the source of bias, interst, influence or incapacity originated.  R. 801(d)(1)(B) held to embody the common-law premotive requirement
4. US v. Owens (p. 554, S. CT Scalia, 1988)  Prior, out of ct identification; identifying W is unable to explain i.d. at trial due to memory loss.  Held – neither the Confr Cl nor FRE is violated by admission of an i.d. statement of a W who is unable b/c of memory loss to testify concerning the basis for the i.d.  Scalia is accepting Harlan’s concurrence in Green – that govt need only produce the declarant, and declarant need not be able to answer Q’s about the underlying event.
This case EXPANDS GREEN – holding applies to all of 801(d)(1).  But note that (d)(1)(A) requirement of inconsistency would not be satisfied if declarant claims lack of memory on the stand

Application

· Prob 39:  B told S’s lawyer that the light was red for J.  At trial, says the light was red for S.  Can S introduce the prior inconsistent statement?  No, b/c not made under oath.  R. 801(d)(1)(A)

· Prob 40: Can use her prior stmt for truth b/c she testified to the orig. stmt and is now on the stand.  R. 801(d)(1)(A)

· Prob 41 (a)  Not a prior sworn stmt, so only use for impeachment purposes if at all.  But Green would permit, if she admitted making the prior stmt.  If Paula claims lack of memory, could not use b/c there’s no contradiction – for impeachment, need surprise or prejudice.  COULD attempt to “refresh” her

· Like Tome – Prob 15: Hilton lawyers must show that W’s story didn’t change before/after he was hired by the hotel.  P’s lawyers would argue improper motive.

· Prob 43

ADMISSIONS R. 801(d)(2)
(d)(2) = Declarant is the party-opponent

1. Statement is offered against a party AND

a. Is the party’s own statement in either an individual or a representative capacity OR

b. a statement of which the party has amanifested an adoption or belief in its truth, OR

c. a statemetn by a person authorized by the party to make a statement concerning the subject, OR

d. a statement by the aprty’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, OR 

e. a statement by a coconspirator of a party during the course and in furtherance of the conspiracy

Commentary

· Broad category on non-hearsay – a lot comes through under this rule

· Statement offered by one party against the other doesn’t have to be against the party’s interest.

· Party’s admission does not have to be based on knowledge – could be based on hearsay.  This goes to weight, not admissibility.

· Confr Cl restricts use of an accomplice’s confession against the D.

· Silence can be an adoptive admission

· “possession plus” rule = if D has a written stmt, can be an adoptive admission if the circumstances tie the possessor to the document in a meaningful way

· Can also expressly adopt someone else’s stmt, in narrow instances.  Up to the judge to make a preliminary finding that opposing party intended to adopt, agree with or approve of the statement.

· Can’t use (d)(2) to admit your own stmt for truth

· (d)(2)(C) “authorized” = can be a PR rep, or lawyer.  Idea is you shouldn’t be surprised that the stmt is attributed to you

· (d)(2)(D) = extension of common law agency.  Must be w/i scope & duration.

· No personal knowledge requirement for an admission.  Mahlandt
· (d)(2)(E) is the darling of prosecutors.  3 Parts: 

1) (identity)  stmt by cocospirator of the party

2) (temporal) during the course of conspiracy

3) (furthering)  in furtherance of the conspiracy

· Bourjaily mentions Ohio v. Roberts, which set std for Confr Cl satisfaction.  Govt must: call declarant, and if declarant is available, he does testify, and declarant must have “indicie of responibility

Caselaw

1. Bill v. Farm Bureau (p. 563, 1963)  Q of whether boy killed self or had accident.  T of doctor that he asked son’s father whether he had any doubt boy killed self, and father shook head laterally, was omitted at trial for fear of prejudice.  Held – insufficient prejudice to keep an important piece of ev from jury.  Reversed.  Ambiguous meaning is for the jury to interpret.
Statement (head shake) was made by a party to the case and offered into evidence by the party’s opponent.

2. US v. McKeon  (p. 572, 1984)  Photcopying machine linked D’s to ficticious corporation.  Two mistrials, then at 3rd trial in light of new ev, D changed story.  Govt wants to introduce prior inconsistent stmts by D’s lawyer at other trials under (d)(2)(B), (C) or (D).  Held – OK to use prior opening stmt by lawyer.

Sets a test for use of lawyer’s prior stmts: 1) the inconsistency must be clear, 2) counsel’s stmts must be expressly attributable to D and 3) R. 104(a) preliminary fairness hearing to be sure inconsistency is a fair one.

3. Mahlandt v. Wild Canid Survival (p. 582, 1978)  Sophie the wolf bit a child.  Note, legal memo written by owner not admitted at trial.  Ct finds that both are admissions, even though D did not have personal knowledge of the bite at the time of making them.  However, potential for prejudice in the memo which was written by counsel, not D, keeps it from being admitted.

This case shows how far (d)(2)(D) can be used – here, D jumped to a conclusion, and it was used against him.

4. Bourjaily  (p. 590 S CT Rehnquist, 1987) Out of ct statement by Lonardo regarding  drug buyer D.  Stmt is only connection of Lonardo to the drugs in his car.  Case decides 3 Q’s about (d)(2)(E):  1) Whether a court must determine by independent ev the existence of the conspiracy, and that D’s were members of it; 2) How much proof is req’d to determine a conspiracy; and 3) whether each stmt must be examined by ct to determine its reliability.  Held – bootstrapping OK, the requirements for proof of conspiracy under Confr Cl are exactly the same as under R. 801, and ct need not independently inquire into each stmt.  

· Must have a predicate finding (R. 104(a) by fed Judge, by a preponderance) of conspiracy for purposes of hearsay exception – ultimate conspiracy will be proven at trial
· Q of whether the stmt ALONE will suffice as proof of conspiracy is left open.  Congress, by silence, has codified that it alone can’t suffice under (C),(D), & (E)
5. US v. Inadi (p. 603, note 4, 1986)  S Ct held that the Conf Cl does not require the govt to show the unavailability of a coconspirator-declarant in order to introduce his out-of-ct statement.  B/c they are made during the conspiracy, the stmts offer ev that cannot be replicated even if declarant testifies to the matters in ct.

This limits Ohio v. Roberts’ preference for producing an available W to non-hearsay situations

Holding has been incorporated to (C) & (D)

Applications

· Prob 44 – statement by dad of party is not admissible unless can show agency.  But lawyer would argue it was an adoptive admission, b/c son was silent and did not object to dad’s stmt.  
STATEMENTS AGAINST INTEREST R. 804(b)(3)
Not excluded by the hearsay rule if the declarant is unavailable: Statement against Interest

A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or crim liability, or to render invalid a claim by the declarant against another, that a reas. person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to crim liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the stmt.


Commentary
· Must first prove declarant was unavailable as a W R. 804(a)

· Need for the info should be strong

· Hearsay exception, not nonhearsay.  Tends to rest on some reason for trusting the statement. (smaller veracity concern than w/ usual hearsay)

· Reas Person Test = people wouldn’t say things that will hurt them unless they believe them to be true.

· Has to be against interest WHEN MADE

· Declarant has to be UNAVAILABLE

· Any party can introduce the stmt

· Whether stmt is against interest is an OBJECTIVE TEST.  But can argue the declarant’s perspective for weight.

· (b)(3)’s corroboration req’t for declarations against penal interest – need clear circumstances of trustworthiness


Caselaw

1. Cole (p. 605, 1992)  Wife testified to decedent-husband’s declaration to her which was against his half-interest in home. OK, even though offered by his wife for her benefit.

2. Carpenter v. Davis (p. 608, 1968)  Statement by dying driver to other driver that it was not other driver’s fault:  “Yes, I know, it’s not your fault.”  Judges disagree over whether all, some or none of stmt is admissible. Held – Yes, I know is let in as a stmt against interest.  The rest is opinion testimony & not admissible.  

Unclear whether dying woman knew the stmt was against her interest, b/c she was dying.  If she had lived, it would be against interest.  But case is against her husband – she’s not a party (R.801(d)(2) not relevant)

3. People v. Brown (p. 616, 1970)  D was convicted of murder – claims the V drew a pistol on him before D shot him.  Stmt by a W that W took a gun near V after shooting.  W refused to testify.  Is the stmt against W’s interest?  Held – an admission against penal interest will be received where material and where the person making the stmt is not available.

NOTE – this is the NY rule.  FRE has a corroborating requirement that the stmt must indicate trustworthiness.  (what exactly must be corroborated is unclear)

This is an example of an exculpatory use of stmt against penal interest

4. Williamson (p. 622, S CT O’Connor, 1994)  Harris changed his story while in custody & claimed he was delivering drugs for D.  H refused to testify at D’s trial.  Govt wants to introduce H’s stmt against interest against the D.  Ct holds it’s not admissible, b/c it’s a non-self-inculpatory collateral stmt.  Stmt inculpating person other than declarant not let in.


Applications

· Prob 46 (Louvre robbery) 

· Donor makes a gift to a charity.  Donor dies.  Beneficiaries claim the gift is theirs, b/c D had stated “I give this gift so long as you do X”.  B’s can use the stmt even though they aren’t party-opponents to D

· Prob 47 – ex of an untrustworthy incupatory stmt - even though against declarant’s interest it shouldn’t be admitted, b/c partly used to lessen own guilt

· Prob 48 – King’s stmt to M is sufficiently self-inculpatory, b/c implicates him in borrowing a gun w/o a license.

HEARSAY EXCEPTIONS – AVAILABILITY DOESN’T MATTER R. 803

Commentary

· 803(a)(1) – Present Sense Impression.  Reduced concern for lack of veracity or memory loss.  Must have been made during the experience, or right after.

· (a)(2) – Excited utterance.  Stmt must related to the cause of the excitement, but temporal restrictions are less tight than w/ (a)(1).  Often used in child sex abuse cases

· (a)(3) – Then existing mental, emotional, or physical condition.  Does NOT include statement of memory or belief offered o prove the truth of that memory or belief (strong hearsay dangers).  Justification for exception = SOM is generally expressed accurately, b/c it’s a self-perception.  Unlikely it’s wrong.  SOM MUST BE A MATERIAL FACT of consequence to the determination of the lawsuit, or a fact from which you may infer a material fact. Won’t allow a stmt offered to prove the truth of something that is purely retrospective – must be wrapped up w/ some present stmt or indicating future intention.

· (a)(4) – Purposes of med treatment or diagnosis.  See Tome
· (a)(6) – Records of regularly conducted activity (Biz Records).  Doc made by a person w/ a biz duty, at or near time, etc.  Doesn’t have to be recorded by the person w/ the personal experience.  Can be transmitted to another person, as long as each link in chain satisfies prereqs.  NOTE that lack of trustworthiness = grounds for exclusion, rather than just going to weight.  Time period req’t: one ct denied memo made 13 days post-conversation.  Memos in response to unusual or isolated events tend not to be viewed as routine. 

Inner and outer hearsay are subsumed under (6)

· (a)(8) – Public records and reports.  Factors for admissibility of reports include Timeliness of the investigation, special skills of the official, whether a hearing was held, and whether improper motivation may have been involved.  Conclusions of a report that are based on hearsay should also be based on other facts in order to be admissible.

In criminal cases – no observations by law enforcement personnel.  Fact-finding reports only permitted if case is against the Government, and only if trustworthy.


Caselaw
1. Commonwealth v. Coleman (p. 634, 1974)  V called her mom as D was trying to kill her.  D argues telephone conversation should not be admitted, b/c it was V’s opinion.  Ct holds it as a present sense impression of the daughter.  No req’t that she have been startled.  Gillers and concurrence think it should be an excited utterance exception.

2. Fidelity Service Ins. v. Jones (p. 645, 1966)  Q of whether insured fell & drowned in bathroom or was ill & fainted.  Parents want to introduce fact that son had not complained of any illness that night in conversations w/ him.  Held - Absence of a complaint is an acceptable use of 803(3).

3. US v. DiMaria (p. 654, J. Friendly, 1984)  Stmt by alleged cigarette bootlegger that he only came here to get some cigarettes real cheap.  D wanted to use this stmt, under the SOM exception.  SOM must be material – it is here, b/c govt is relying on the presumption of D’s guilty knowledge.

4. Mutual Life Ins. v. Hillmon (p. 659, SCT J. Gray, 1892)  Action to recover on H’s life insurance.  H’s companion W wrote 3 letters to his sister stating intention to travel w/ H to the area where a body was found.  Held – Stmts showing then existing intent are admissible even if SOM is not an element of the crime (so not material)

Hillmon Doctrine:  Use 803(3) to introduce the intent, then use stmt along w/ other evidence to show the intent was acted upon.

Lurking Q adressed in Pheaster: Can we use the stmt to infer actions on 

the part of a non-declarant?

5. Pheaster (p.662, 1976)  Q of whether Larry went to the parking lot to meet Angelo.  Stmts by Larry’s friends that he said he intended to do so.  Problem is, Larry’s state of mind is not an issue in the case. D argues that must omit reference to Angelo. Ct weighs the FRE Advisory Notes against House Cmtee Notes.  House notes argue against using Hillmon Doctrine to infer the future conduct of another person.  FRE is silent.  Held – can use to infer conduct of another person.

Pheaster is an extension of Hillmon.

Note that we aren’t just looking to Larry’s SOM, but also his memory/perception that he actually had a meeting with Angelo planned.

6. Shepard (p. 669, J. Cardozo, 1933)  Dying words by wife that D had poisoned her.  “The T now questioned faced backward and not forward.”  Held – b/c stmt spoke to a past act by someone other than the spkr, not admissible.  Govt’s attempt to use the stmt to prove the truth of it is not allowed.

Hillmon can’t be used to extent of inferring from her words the acts of D.

Tension btwn Shepard & Pheaster:  Shepard sez it’s illegitimate to use a stmt of belief or memory for it’s truth; Pheaster sez it’s legit to use a stmt of intent to infer the truth that the action actually occurred.

7. US v. Annunziato (p. 671, J. Friendly, 1961)  Terker accused of bribing D via D’s agent.  Statement by T’s son that T said he intended to bribe D.  T is unavailable.  Two theories for admissibility: 1) stmt of coconspirator; 2) 803(3) – despite Shepard, can let in retrospective stmts coupled w/ stmts of intent.  Retrospective event was very recent, stmt explained an intention (SOM), and the declarant had personal knowledge of the bribery plan.  Like w/ Hillmon, jury is allowed to infer that there was a retrospective agreement btwn T & D.  

8. Tome (p. 647, 1995)  D convicted for sex abuse of daughter.  D appeals use of various T from doctors who examined daughter.  Under 804(4), statements must be related to what the med professional needs to know.  Cannot be superfluous to diagnosis or treatment.  Identity of her abuser not relevant, so inadmissible.

Many courts have come to find that identity of abuser is pertinent for medical purposes, b/c diff treatments are used depending on whether it was a stranger.

If a lawyer sends you to a doctor in hope of getting usable testimony, OK.  The somewhat improper motive just goes to weight, not admissibility.

9. US v. Jacoby (p. 680, 1992)  Failed S&L prosecution.  D objects to admitted memo to file prepared by his attorney.  Held – admissible under the biz records exception.  Memo was made at or near the time of the conversation, by a  person w/ knowledge, such memos are regular practice & kept in the course of biz..  Interesting, b/c memo didn’t appear to be routine.

Double hearsay problem.  Outer = lawyer’s memo saying “XYZ”





Inner = Jacoby’s imputed stmts

Note that if lawyer had been there to testify, Jacoby’s stmts would be admissions.

10. Palmer v. Hoffman (p. 692, S CT J. Douglas, 1943)  The  engineer of a train involved in accident was interviewed post-accident by his supervisor.  Engineer died before trial.  Held – stmts post-accident aren’t admissible b/c not in regular course of biz.  Ct sets categorical rule that a biz’s accident reports are by definition untrustworthy.

Today, less categorical.  Most cts do fact-intensive inquiries, looking at level of self-interest involved.  One case (Palmer, p. 696 note 2) stated it’s the biz of businesses to keep records of accidents.

11. Johnson v. Lutz  (p. 697, 1930)  Policeman’s report of bystander comments in motorcycle accident excluded.  Held – exclusion affirmed, b/c unclear whether impressions came from bystanders (not under biz duty to get it right) or him.

Case could have come out differently if there had been an inner hearsay vehicle, 

such as “excited utterance.”

12. Beech v. Rainey (p. 701, S Ct J. Brennan, 1988)  Resolves whether R. 803(8)(C) extends to conclusions and opinions contained in public reports.  JAG Report contained opinions.  Held – not necessarily excluded if contains fact-based conclusions/opinions.

Factual findings can = opinions flowing from a factual investigation

13. US v. Orozco (p. 711 note 5, 1979)  Admits records of vehicles passing thru border under 803(8).  Objection that the prohibition against records by law enforcement personnel prohibited admission.  But ct holds the legislative history indicates that this only applies for adversarial records – this one is routine and non-adversarial.

Judicial gloss on the 803(8)(B) exception

14.  US v. Sokolow (p. 712 note 5, 1996)  Ct let in an investigatory report under 803(6), b/c govt was willing to let author be cross-examined.

Applications

· Prob. 49 – Pheaster issue

· Declarant’s stmt “I believe X happened last year” not admissible under 803(3), if used to prove the truth that X actually happened.

· “I am happy b/c I got a great job.”  Can use to show SOM, but second half of stmt can’t be used to show that he actually got a great job.

· Prob 54 – SOM of Charlie not relevant, unless Pamela makes it an issue

· Prob 55

· Prob 57

· Prob 59

· Prob 60

· Prob 58

· Prob 61

FORMER TESTIMONY – DECLARANT UNAVAILABLE R. 804(b)(1)
(1) Former Testimony.  T given as a W at another hearing of the same or a different proceeding, OR in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, OR in a civil proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

Caselaw
1. Ohio v. Roberts (p. 737, S Ct J. Blackmun, 1980)  W testified at prelim hearing but unavail at trial.  D only performed direct examination at prelim hrg, not a cross.  Ct holds that as long as govt proves that the declarant is unavailable and opponent had the opportunity to cross, provision satisfied.

Watershed case.  The firmly rooted aspect of the Prior Testimony hearsay exception is important to the court in not setting a req’t for indicie of trustworthiness.

2. US v. DiNapoli (p. 747, 1993)  2 grand jury W’s unavail at subsequent trial.  Issue is whether the P had a “similar motive to develop” the T at grand jury as at the trial, so as to admit under Prior T exception.  Held – P’s role at grand jury was substantially different so as to defeat similar motive.

Applications

· Prob 62

· Prob 63

DYING DECLARATIONS – DECLARANT UNAVAILABLE R. 804(b)(2)
Statement under belief of impending death.  In a prosecution for homicide or in a civil action or proceeding, a statement by the declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be the impending death.


Commentary

· Very rare.  Doesn’t have to die, but has to think he is dying, and must concern cause & circumstances of the death.

LEARNED TREATISES – AVAILABILITY IMMATERIAL R. 803(18)
Learned Treatises.  To the extent called to the attention of an expert W upon cross-x or relied upon by the expert W in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine or other science or art, established as a reliable authority by the T OR admission of the W OR by other expert T or by judicial notice.  If admitted, the statements may be read into ev but may not be received as exhibits.


Commentary

· aka Scholarly Articles exception.  

· Learned = expert W on direct or cross testifies to its learnedness, OR can use other expert T, OR can get judge to say yeah.

· Excellent way to get in ev for its truth w/o having to satisfy a prior inconsistency standard.  Can use to impeach or to bolster testimony.

CATCH-ALL R. 807   ** New! 

Commentary

· Gives cts elbow room:  requires 1) notice; 2) centralness/materiality; 3) proferred hearsay is more reliable than other ev; and 4) serves justice.

Caselaw

1. Robinson v. Shapiro (p. 774, 1981)  Accident behind apt building.  Statement by a member of the work crew that the decedent had told him the supervisor had mandated access through the faulty area.  Ct lets in under the residual exception, b/c has requisite indicie of trustworthiness: it was made temporally and there were corroborating circumstances for his stmts

2. Idaho v. Wright  (p. 778, S CT J. O’Connor, 1990)  Child identified her sex abuser to Doc.  J. O’Connor seeks to explain what satisfies reliability requirement for the “ad hoc” residual exception.  The particularized circumstances, not subsequent events, are what count.  

Use the child’s statement not for its truth, but to show knowledge/SOM?  (like Kinder and the Problem w/ the safe combo.)  Permits inference from the circumstances that the utterance stemmed from the incident on trial.


Application

· Look for buttressing circumstances, such as close temporalness and slim odds that the declarant would know what he knew but for a material element at trial.

CONFRONTATION CLAUSE RESTRAINTS

Caselaw

1. White v. Illinois (p. 796, S Ct J. Rehnquist, 1992)  Whether CC requires that unavailability must be proven before T admitted under “excited utterance” or “med exam” hearsay exceptions.  Held – no.  CC only implicated if the Def is actually called by the govt.  One exception is if govt tries to circumvent CC by trying to rely on an affidavit.

Scalie concurrence – all hearsay ev still reined in by DP Clause

CIRCUMSTANTIAL PROOF
Rule 404  Character Ev Not Admissible to Prove Conduct; Exceptions; Other Crimes

Rule 405 Manner of Proving Character


Commentary

· R. 404 is distinct from R. 608 & 609 (govern impeachment – when we will let opponent use ev of priors to impeach)  If impeachment and not a conviction, must use 608. R. 404 also supplies direction to judges for categories of info that are appropriate to use for probative value to an element of the alleged claim/accusation.  But with 404, up to D whether or not to introduce character ev.  If doesn’t use, then it’s off the table.  

· 404(a)(1) most commonly invoked.  Offered by accused “pertinent trait of character of the D” = will aid jury in determining whether or not D committed crime.  May also be offered by P to rebut.

· 404(a)(2) pertinent character trait of the Victim offered by D or by P to rebut.  OR trait of peacefulness of the V offered by the P in a homicide case to rebut ev that V was the first aggressor. (negates D’s assertion)

· One piece of ev may work in an impeachment manner, and have probative force.  Example of X’s prior conviction.  Can impeach under 609, but also argue that it’s probative of the crime on trial – use as circumstantial ev of the alleged crime.

· If use X’s prior under 404, you are relying on the ACT, not the conviction.  Must argue the act is a link in the chain of ev tending to establish the truth/falsity of an element of the claim/accusation.

· 404:  can’t use ev of bad acts to show propensity
· R. 404(a) shows when you can use character as part of the probative chain.  R. 405 shows how you can use it – the method.

· R. 404(b)  Prior bad acts can be used to prove motive, opp, intent, prerp, plan, knowledge, I.D., or absence of mistake or accident (list not exclusive).  Must give reas. notice to D to avoid surprise.  NOT for propensity, despite possible relevance.  Very narrow exception for using prior acts which are unusually distinctive that their relationship to the charged offense may establish identity of D, or add a crucial part of background w/o which a full understanding of the charged offense is impossible.

· Impermissible to infer general criminality of a D.  

· But can use to give rise to an inference of D’s consciousness of his guilt

· R. 404(b) is major source of litigation in fed cts.  When used by the Pros to show intent or absence of mistake, comes closest to crossing the line into propensity.

· Is 404(b) a Paper Tiger???
· Prosecutor has a responsibility not to make inquiries under R. 405(a) just for sake of creating innuendo in jury’s mind.

· Earlier similar acts by the D can’t be use to prove guilt by inferring same behavior.

Caselaw

1. Zackowitz (p. 808, J. Cardozo, 1930)  D’s SOM is issue for jury- was the shooting a sudden impulse, or was it premeditated?  Govt wants to introduce ev of arsenal of weapons in D’s home.  But this seems to go to propensity.  Held – unfair to use arsenal b/c impermissibly suggests evil character

Under Fed Rules, judge could exclude the mini-arsenal (403 balancing)

2. US v. Accardo  (p. 815, 1962)  Mob guy charged w/ falsification of taxes.  Ev that income returns were attributed to gambling caused improper inferences.  Held- irrelevant.

3. US v. Montalvo (p. 821, 1959) Penknife w/ heroin stemming from a separate drug transaction on it offered as ev.  D argues impermissible violation b/c for propensity.  P says use is to show D’s preparation – that the knife had been used in past for similar purpose tends to prove complicity in the current transaction.

4. People v. Steel (p. 822, 1961)  D charged w/ selling non-narcotic substance under guise of being real narcotics.  W testified to prior relations w/ the D, and said he bought narcotics from him.  D appeals on propensity theory.  P claims it tends to support an element of the crime (deceit), and that it shows knowledge.  

5. Santarelli (p. 826, 1980)  D raised an insanity defense which P claims is just his “explosive personality.”  P claims this opens the door to prior bad acts, b/c they are an element of showing his explosive personality.  Judge agrees, but that not every;thing in D’s life is relevant.  Ev must connect the prior act to proving sanity. (some limit to the open door)

6. US v. Figueroa (p. 835, 1980)  Prior crime ev used in drug trial of Acosta, but P failed to state the ground, just saying it was “probative.” Q at trial was whether there was heroin in the bag tossed by Acosta.  But D’s lawyer was smart and denied that drug purchase ever took place, so that “intent” to sell was not an issue.  This just leaves propensity.  Additionally, trial judge did not perform a required 403 balancing.  Held – error to admit.

Similar to Old Chief

Even if issue of what was in the bag had been disputed by D, this wouldn’t equal an issue of intent to sell.  “I didn’t know what was in the bag” vs. “I didn’t intend to sell heroin.”

7. State v. Bock (p. 843, 1949)  Conviction for check forgery.  The D, not P, wants to bring in ev of prior acts to exculpate self. (very unusual)  Has ev of outside incidents of similar crimes in area NOT performed by D.  Ct allows the opposite inference – that someone other than the D performed the crimes.

“Common scheme or plan” is D’s defense.  This ordinarily is not a strong basis for a P seeking to include ev of prior acts.

There’s a more lenient standard for permitting prior acts if it’s the D asking to use them.

8. Huddleston (p. 861, S Ct J. Rehnquist, 1988)  Q whether the D Ct must itself make a prelim finding that the govt ahs proved the “other act” in R. 404(b)  by a preponderance of the ev.  D accused of knowingly selling stolen videotapes.  P introduced ev of D selling TV’s and appliances cheap.  D claims judge must make a threshold R. 104(a) determination (by a preponderance) that the prior acts are true.  Held – no 104(a) determination required, b/c it’s an issue of conditional relevance under 104(b).

Judge must ask: Could a jury find this is true?

Note that bootstrapping all the prior act ev together is permitted for the 104(b).

9. Dowling v US (p. 867 S CT 1990)  D was acquitted of a robbery.  In later different trial, govt introduces the facts of the earlier robbery.  D invokes the Double Jeopardy Cl. Held – OK to use despite the acquittal, b/c although he was found not guilty beyond a reas. doubt, threshold preponderance finding could still be satisfied.

10. Michelson v. US (p. 875, S Ct J. Jackson, 1948)  D convicted of bribing fed revenue agent.  P brought up his prior misdemeanor of trading counterfeit watch deals, and that he lied about this fact on a later application. D produced character W’s, but objects to questioning of them by P (P asked W’s whether they knew of his prior acts).  Held – D opened self up to this sort of inquiry by making character an issue.  BUT can only ask the character W’s about acts that are consistent with the charged act, and P must have a good faith basis to inquire about it.  Judge retains residual 403 power. 

If character W’s had responded that they heard of his prior acts, this cuts both ways for D’s reputation ev.

Once R. 404(a)(1) invoked by the D, the Battle of the Character W’s begins.

11. Burgeon v. State (p. 891, 1986)  D wanted to bring in ev of V’s violent conduct & propensity for violence for his self-defense claim.  However, V’s acts were unknown to D at time of killing.  Held – not a proper application of 404(a)(2).  

Ev of V’s violent character should only be sued to bolster D’s self-defense mens 

rea.  D attempted to use the ev “as a brick” to support why it might have 

been true that V would have hurt D.  

Even if (a)(2) use was allowed here, could not show specific instances of V’s acts.  

Would have to rely on reputation and opinion ev about V.

12. Dallas Railway v. Farnsworth (p. 914, 1950)  Q whether ev of street car conductor’s hastiness the day of P’s injury is permitted.  Ev must be relative and probative.  General rule that ev of similar conduct on other occasions is not admissible, but exception for acts that are connected in some special way – relevancy goes beyond mere similarity.  Held – ev is admissible, b/c place & time of occurrence are so closely related that the jury can infer D’s SOM, which makes it more likely that the accident occurred.

Applications

· Prob 16
· Prob 17
· Prob 20
· Prob 64(a)  Rare instance in which character is an essential element of a crime, merting use of r. 405(b) Specific Incidences of Conduct
· Action for negligence of bus driver in driving into big pothole.  Proof that D had had an accident there before is admissible, R. 404(b)
EVIDENCE OF SEXUAL CRIMES/ RAPE SHIELDS– R. 412-15
Rule 412 Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Predisposition

(a) Evidence generally inadmissible.  The following ev is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in (b) & (c):
1. Ev offered to prove that any alleged V engaged in other sexual behavior.

2. Ev offered to prove any alleged V’s sexual predisposition 

(b) Exceptions.
1. In a criminal case, the following ev is admissible, if otherwise admissible under these rules:

(A) ev of specific instances of sexual behavior by the alleged V offered to prove that a person other than the accused was the source of semen, injury or other physical ev [DISPUTE IDENTITY]

(B) ev of specific instances of sexual behavior by the alleged V with repect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; [SHOW CONSENT] and

(C) ev the exclusion of which would violate the constitutional rights of the D.

2. In a civil case, ev offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any V and of unfair prejudice to any party.  Ev of an alleged V’s reputation is admissible only if has been placed in controversy by the alleged V.

(c) Procedure to determine admissibility.
Rule 413  Evidence of Similar Crimes in Sexual Assault Cases

(a) In a criminal case in which the D is accused of an offense of sexual assault, ev of the D’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

(b) In a case in which the Govt intends to offer ev under this rule, the attorney for the govt shall disclose the ev to the D, including statements of W’s or a summary of the substance of any T that is expected to be offered, at least fifteen days before date of trial or at judge’s discretion a later time.

(c) This rule shall not be construed to limit the admission or consideration of ev under any other rule.

(d) (Def of sex assaults)

Rule 414  Evidence of Similar Crimes in Child Molestation Cases

(a) In a criminal case in which the D is accused of an offense of child molestation, ev of the D’s commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.

(b) In a case in which the Govt intends to offer ev under this rule, the attorney for the govt shall disclose the ev to the D, etc.

(c) This rule shall not be construed to limit the admission or consideration of ev under any other rule.

(d) (Def of child molestation)

Rule 415  Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation
(a) In a civil case in which a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, ev of that party’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in R. 413 and R. 414 of these rules.

(b) A party who intends to offer ev under this Rule shall disclose, etc.

(c) This rule shall not be construed to limit the admission or consideration of ev under any other rule.

Commentary
· Lot of confusion.  Unclear whether R. 401 alone handles relevancy Q’s, or whether the shield set a tougher relevancy std.  R. 413(a) overrules R. 404(b) (“ev of prior acts not admissible to show action in conformity therewith”)

· R. 412(b)(1)(C) retains Constitutional considerations, even if ev appears to be excluded by the shield.

· R. 413 – Judge retains the residual balancing.  (No state has adopted R 413)

· Congress adopted the abstract theory of recidivism.  

· Usually, common scheme ev is used to identify a D.  But here, used to link the manner of D’s prior acts to the accusation.

· Can let in ev of prior false accusations

· Vow of celibacy by V is inadmissible R. 412(a)(2), unless Judge decides this isn’t sexual ev.

Caselaw
1. Lannan v. State (p. 854, 1992)  D asks court to reject state law “depraved sexual instinct” exception, in which ev about uncharged prior acts can be admitted.  Ct agrees, rejecting the recidivism rationale.  Results in punishing D for his character.  Instead, adopts R. 404(b)

2. White v. State (p. 895, 1991)  D’s were chrged with kidnapping, rape & robbery of woman.  D’s wanted to put on ev that V had previously offered or exchanged sex for drugs.  Despite state rape shield law, D’s claim that ev fits an exception b/c it “supports a claim that the V has an ulterior motive in accusing the D of the crime.”  Held – no causal link btwn the ev of her prior behavior and a motive to be vindictive towards the D’s.
3. Olden (p. 903 note 6, S Ct, 1988)  Held D has a constitutional right to inquire into alleged rape V’s cohabitation w/ another man, to show V’s bias & that she fabricated charge.
Applications

· Prob 20

· Prob 66

· Prob 67

HABIT & CUSTOM  R. 406

Rule 406  Habit; Routine Practice

Ev of the habit of a person OR of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.


Commentary
· Habit at issue must be semi-automatic; a reaction performed w/o forethought, regularly, systematically, or very frequently

· Beware the D that tries to use to his advantage – eg. I always am in Church at that time – couldn’t have been me!

· Habitual negligence (like in Dallas Railway) ( Habit

· Habit is more specific than character ev


Caselaw
1. Halloran v. Virginia Chemicals (p. 921, 1977)  D appeals personal injury products litigation – use of immersion heating coil to heat Freon.  Extrinsic ev establishes D’s habit of Freon usage, which is proper (unlike using extrinsic ev for impeachment on a collateral issue).  What saves the extrinsic ev is the # of times D was spotted improperly using Freon – proves habit.


Applications

· The routine practice of a secretary in the daily mailing can be described so as to allow jury to infer a letter in secretary’s box was mailed.

· Prob 23

· Prob 24

SUBSEQUENT REMEDIAL MEASURES  R. 407
R. 407 Subsequent Remedial Measures

When, after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evidence of the subsequent measures is not admissible to prove negligence or culpable conduct in connection with the event.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.


Commentary

· 1997 change to rule makes it clear that design defect cases are included

· Rationale is we want to encourage post-accident corrective measures.  Also, measures taken ( admission of unsafeness.  Corrective steps may be taken for fear of more suits

· Three Exceptions:
1.  Claim of lack of feasibility (D says it can’t be made safer; P has 

proof D has altered product to be safer.  But D must be the one to open the door.

2. Ownership and Control (D claims no control over the product, but subsequent measure show D’s control)

3. Impeachment of D (only if D advances a position negating proof of a better remedy does P have right to rebut this way – e.g., “no other pharmacy sets the display up differently”)


Caselaw

1. Phar-Mor v. Goff (p. 929, 1992)  P injured self on display, and includes in her suit photos showing display in new position.  Held – vioalation of rule excluding ev of subsequent remedial measures.

BURDEN OF PROOF

Commentary

· Burden of Production:  decided by Judge

· Burden of Persuasion:  decided by Jury

· Start of Trial:  P has both burdens.  D must argue that P’s ev, if believed, doesn’t establish negligence or causation (Testing the Proof).  D may move for a directed verdict.

· D present Case:  if it wants.  P or D may move for a directed verdict.

· Case to Jury

· Aff Defense: D has the burden of production and persuasion

· Civil Side: Judge has fact-finding responsibility under R. 104(a) & (b)


Caselaw

1. In Re Winship (p. 1123, 1970)  Established that proof beyond reas doubt in crim trials is Constitutionally required of Prosecution for each element of an offense.

2. Patterson (p. 1096, 1977)  Burden on D to prove the affirmative defense of extreme emotional disturbance, in order to reduce murder charge to manslaughter.  Held – no violation of due process.   Doesn’t contradict Winship b/c D has no burden to disprove an element of the charged offense.

3. Martin v. Ohio (p. 1104, S Ct J. White, 1987)  Tests Patterson.  Aff Defense of self-defense burden on the D  The aff defense tended to contradict proof of the offense P was showing. (T & other ev for proving elements of the offense overlapped w/ proof of elements of D’s defense).  But not a facial contradiction – it’s “experiential” & Constitutional.  Jury first had to weigh the P’s case under a no reas doubt std, and only if they found no reas doubt could they consider the self-defense case of D on a preponderance std.

4. US v. Taylor (p. 1117, 1972)  Q of sufficiency of ev required (weight of burden of production) in order to send charge to jury.  Weight = that a rational person could find the fact alleged occurred.  Judge must determine this according to the beyond a reas doubt theory the jury will apply.
Weight of burden of production is impossible to quantify


Application

· Prob 68
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