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I. Introduction to Antitrust Law
A. General Background
· Purpose of Antitrust Law is to protect consumer welfare and efficiency (short-term goals)
( long-term goal is difficult to predict
· Relies on assumptions of market conditions to accomplish the goals of the economy
· ( Provision of goods and services

· Mkt. Conditions: access to information; distribution of wealth; effectiveness of market power; existence of competition; “like” conditions in various markets; role of government in other markets and sectors of the economy (i.e. subsidies)

· Harm to competitors d/n violate Antitrust Laws

· Must weigh whether actions allow you to distribute products better or stifle competition
· U.S. antitrust d/n focus on trade law mechanisms
· Focused on the effect of monopolization/market restrictions on consumers and producers

· Rhetorical questions:

· Are there other goals to competition law? ( producer welfare
· Why do we need markets? ( economic democratization
· Terminology is based on common law concepts but no concrete legislative concept

· Courts should interpret “restraint of trade” and “monopoly” in the context of specific cases

· Theoretical bases of Antitrust Laws: two competing values

· Federalization of common law rules?

· Statutory law dependent upon common law for interpretations?

· Historical Concerns

· Wealth and power – concern for disparity of wealth and access to political power

· This concern is still relevant to the global economy

· Is antitrust an adequate means to combat disparity of wealth?

· Have other mechanisms lessened the usefulness of antitrust laws to do so?

· Consumer welfare and efficiency are the predominate concerns since ’74 and ‘80

· Concepts: Purpose/Intent; Market Power; Effect of limiting output and raising price

· All are relevant together under the Rule of Reason

· Much is assumed under the Per Se Rule
B. Statutes

1. Sherman Antitrust Act – criminal and civil statute
· §1 ( Prohibits contract, combinations or conspiracies in restraint of trade

· Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or w/foreign nations, is declared to be illegal.

· Private parties can rely on such judgments to get damages; though they must prove that the anticompetitive behavior had a direct effect

· §2 ( Prohibits monopolization and attempts to monopolize
· Every person who shall monopolize, or attempt to monopolize, or combine or conspire w/any other person or persons, to monopolize any part of the trade or commerce among the several states, or w/foreign nations, shall be deemed guilty of a felony
· Liability results only when a company actually monopolizes or dangerously threatens to do so
· Violation is a felony today, our penalties are higher than most other countries

2. Clayton Act

· §3 ( Prohibits potentially anticompetitive acquisitions, exclusive dealings, tie-ins, and interlocking directorates
· It shall be unlawful for any person engaged in commerce, in the course of such commerce, to lease or make a sale or contract for sale of goods, [etc.], whether patented or unpatented, for use, consumption, or resale within a place under the jurisdiction of the United States, or fix a price charged therefor, or discount from, or rebate upon, such price, on the condition, agreement, or understanding that the lessee or purchaser thereof shall not use or deal in the goods, [etc.] of a competitor or competitors of the lessor or seller, where the effect of such lease, sale, or contract for sale or such condition, agreement, or understanding may be to substantially lessen competition or tend to create a monopoly in any line of commerce
· Prohibits certain exclusive dealing and tying contracts

· Usually conflated w/Sherman Act §1
· §4 ( Establishes standing under the Clayton Act

· (a) Except as provided in subsection (b) [foreign state], any person who shall be injured in his business or property by reason of anything forbidden in the antitrust laws may sue therefor in any district court of the United States in the district in which the defendant resides or is found or has an agent, without respect to the amount in controversy, and shall recover threefold the damages by him sustained, and the cost of suit, including a reasonable attorney’s fee

· §7 ( Prohibits anticompetitive mergers

· No person engaged in commerce or in any activity affecting commerce shall acquire, directly or indirectly, the whole or any part of the stock or other share capital and no person subject to the jurisdiction of the FTC shall acquire the whole or any part of the assets of another person engaged also in commerce or in any activity affecting commerce, where the effect may be substantially to lessen competition, or to tend to create a monopoly
· d/n apply to persons purchasing such stock solely for investment and d/n prevent a corporation from forming a subsidiary

· These actions may also be brought under Sherman Act §§ 1 and 2

· §7A ( Hart-Scott-Rodino Act
· Pre-merger notification (to both DOJ and FTC) and waiting period
· Celler-Kefauver Amendment

· Prohibits potentially anticompetitive mergers and acquisitions
· Robinson-Patman Act

· Prohibits price discrimination in the sale of goods when it harms competition 
· Exceptions are made where the discriminatory low-price is cost-justified or necessary to meet competition AND if price discrimination doesn’t hurt consumers, it d/n implicate antitrust concerns

· Price discrimination can implicate SA§2, particularly if there is predatory pricing

· Provision d/n apply to sale of services!
3. Federal Trade Commission Act

· §5 ( Prohibits unfair methods of competition and unfair or deceptive acts or practices

· Federal Trade Commission

· Intended to be an advisory body for business, today it is more of adversarial and administrative
· FTC is an administrative agency ( cannot sue criminally, but may sue civilly

· When a case is brought under the FTC Act, only injunctions are awarded, no fines
· FTC Bureau of Competition recommends which cases to bring; case is heard before an administrative law judge; ruling may be appealed to the FTC, then the federal appellate court

C. Enforcement of Antitrust Laws

4. DOJ Antitrust Division and the Federal Trade Commission

· DOJ Antitrust Division – enforces Sherman Act and Clayton Act
· Sherman Act is a criminal and civil statute; DOJ will choose to sue criminally only in the event of a hard core violation, principally price-fixing, which is a white collar crime

· Individuals may be jailed for up to 10 years or fined $1 million, or twice the victim’s losses

· Corporations may be fined up to $100 million

· Private parties can sue based on a decision in a case brought by the justice dept, they have to show that anticompetitive acts impacted them specifically

· FTC – enforces Clayton Act and Federal Trade Commission Act
5. Actions brought by States Attorney General 

· Can enforce State antitrust laws which overlap w/federal laws

· States AGs may sue under a provision in the federal antitrust laws that allow them to bring suits parens patriae on behalf of residents of the relevant state (akin to a private action)

· Statistical data can be used to prove aggregate damages and the payment of damages can go into one big-fund (termed “fluid recovery”)
· Relief for harm to a State’s general economy

· Cannot sue to recover damages to State’s general economy

· Can sue for injunctive relief
· Standing to sue for merger enforcement

· Can sue even if FTC has already sued and later consented to the acquisition of stock at issue
6. Private Actions

· Judgment for the gov’t is prima facie evidence of violation in a private suit against the same Δ
· Class actions – all Δs are jointly and severally liable for treble damages

· If Δ settles, claim against remaining Δs is reduced only by the dollar amount of the settlement

· Joint tortfeasors have no right to contribution; Δ who pays more than its share has no recourse 

a. Damages

· Successful πs get treble damages = 3 times their losses + attorney’s fees 

· π can also get injunctive relief (π must be threatened w/an antitrust injury)
· Overcharged buyer can recover entire artificial price increase charged by seller/Δ; seller/Δ is not relieved of liability if buyer/π passed on the overcharge to downstream purchasers

· Illinois Brick Rule – indirect purchasers harmed by a price-fix cannot assert that the direct purchaser passed on the overcharge to them (cases brought by indirect purchasers are normally dismissed for lack of recoverable damages)
· Exception – indirect purchaser and party to an arrangement that d/n present the complex problems of tracing may be allowed to prove passed-on overcharges (narrowly construed)

b. Antitrust Injury 

· Brunswick Corp v. Pueblo Bowl-O-Mat – damages are limited to ANTITRUST INJURY = injury of the type the Antitrust Laws were intended to prevent and that flow from Δ’s unlawful acts

· Injury should reflect the anticompetitive effect of either the violation or the anticompetitive acts made possible by the violation
· Low Prices

· Even when maximum resale price fixing was illegal per se, injury from low prices was not an antitrust injury ( purpose of Antitrust Laws is to ensure that consumers are not harmed!
· Atlantic Richfield Co v. USA Petroleum Co – if a dealer is required by its suppliers to hold its prices down and a competitor of the dealer is squeezed out of the market as a result of the illegal agreement, an antitrust action d/n accrue to the competitor

c. Standing

· Brunswick suggests that there is no standing unless the π suffered an antitrust injury

i. 5 Material Factors to Consider

· Associated General Contractors of California and Blue Shield of Virginia v. McCready
· 1) the harm was direct rather than remote

· 2) the harm was of the sort that the Antitrust Laws were designed to prevent or inextricably intertwined w/it

· 3) intent to harm π or those in π’s class
· 4) prospect that standing will lead to duplicative recovery or difficult questions of apportionment of damages
· 5) prospect that standing will leave significant violations undetected or unremedied
ii. Standing for Competitors of Parties to a Merger

· Cargill v. Monfort of Colorado – competitor-π must show potential antitrust injury (must show that the merged firm may engage in price predation on the way to monopolization)

· Extends antitrust injury to injunctive relief analysis!

· R.C. Bigelow v. Unilever (2d Cir.) – where a merger would result in monopolistic market share (i.e., 87%), there was a material fact re whether π was threatened w/antitrust injury

iii. Standing for Take-Over Target Companies

· Cent. Nat’l Bank v. Rainbolt (10th Cir.) – denied standing on the theory that a take-over target would be part of the merged firm and would not be a victim of any anticompetitive advantaged gained
· Consolidated Gold Fields v. Minorco (2d Cir.) – granted standing on the theory that the take-over target would be limited in competing against a co-subsidiary
7. Limits of U.S. Antitrust Laws in Domestic Transactions
d. Interstate Commerce

· Threshold requirement for finding a sufficient impact on interstate trade is quite low
· Affect on commerce must be measured by a general evaluation of the impact of the restraint on other actual and potential participants in the market from which the π has been excluded
e. Commerce Clause

· State regulatory statutes may run afoul of the Commerce Clause if they discriminate against interstate commerce, regulate wholly out-of-state commerce, or impose an undue burden on interstate commerce

f. Supremacy Clause

· Federal law can preempt state law by express language or by language indicating Congress’ intent; however, courts are reluctant to find preemption by implication

g. Exemptions from Federal Antitrust Laws

· Explicit exemptions: labor exemption in Clayton Act §6 and exemption for restraints in the insurance business other than boycotts 

· Implicit exemptions: must comply w/antitrust laws whenever feasibly possible and comply w/regulatory statutes at the same time
D. State-Action as Potentially Anticompetitive Conduct
8. Parker Doctrine
· Parker v. Brown – State-action to regulate commerce is permitted as long as it d/n impose an undue burden on interstate commerce or conflict w/antitrust laws

· EU has stricter rules – if a State facilitates or orders a cartel, the antitrust authority and national courts have the duty to “disapply” the State law

· Goldfarb – State cannot just “prompt” anticompetitive conduct, it must be “compelled” by the State acting as sovereign ( inserted compelling interest justification into Parker Doctrine
· State cannot authorize or order private persons to commit an act that violates federal antitrust laws or, after the fact, give the actors immunity from the federal antitrust laws

· Midcal Test – valid State-action must meet 2 requirements: 

· State must have a clearly articulated and affirmatively expressed policy to replace competition w/regulation; and 
· There must be active supervision by the state (Ticor Title Ins. – State must engage in detailed scrutiny of the actions at issue, insufficient for the State to only monitor actions)
· Municipalities

· Lafayette and Boulder – municipal action is not exempt from federal antitrust laws; municipalities are not sovereign; exemption must depend on whether the State authorized the municipality to operate as it did or whether it contemplated such action
· Local Government Antitrust Act – cities and city employees acting in their official capacity cannot be liable for treble damages, but may be liable for injunctive relief

· Town of Hallie v. City of Eau Claire – active State supervision is not required where the actor is a municipality, there only has to be a clear articulation of a policy to replace competition w/regulation, and this can be accomplished through delegation to the municipality

· Private parties seeking advantage of State-action

· Private party seeking benefit of the State-action exemption d/n need to be acting pursuant to direction of the State, it sufficient if the Midcal requirements are fulfilled
9. Right to Petition for State-Action

· Noerr-Pennington (1961) Doctrine – competitors have the right to petition for government action that provides exemption from federal antitrust laws; available as a defense even if obtained through illegal means ( antitrust laws regulate business, not politics
· Sham Test – immunity is unavailable if petition is a mere sham:

· 1) objectively baseless; and 2) conceals an attempt to interfere directly w/competition through government process rather than outcome of the process
· Lawsuits can be a valid petitioning activity (Otter Tail Power)
· Allied Tube v. Indian Head (1988) – relationship b/t the Δ and government must be more direct to garner the exception
· Political Boycott Exception
· NAACP v. Claiborne Hardware – shields grass-roots boycotts, usually illegal per se, designed to garner political action by hurting traders

· Qualified by SCTLA – cannot restrain trade to garner government action
· Missouri v. NOW – resort to boycott in a non-competitive political arena for the purpose of influencing legislation is not proscribed by the Sherman Act

· Right to use political activities to petition the government
E. International Concerns

10. Alcoa Doctrine / Effects Doctrine

· Sherman Act applies to foreign actors if the anticompetitive act affects U.S. commerce and the effects are more than “insubstantial ripples”
· Modified Alcoa Test – (j’n) requires that the foreign Δ’s conduct have a direct, substantial and reasonably foreseeable effect on U.S. commerce; courts also balance foreign contacts and interests (exercise of foreign j’n) against U.S. contacts and interests
· Hardford Fire Ins. Co. – existence of foreign law that allowed a practice unlawful under U.S. law d/n create a conflict of the sort that would require a dismissal of the case from U.S. j’n
· International Reaction ( expansive reach of U.S. antitrust law, liberal U.S. discovery practices and risk of enormous monetary damages triggered angry reactions; i.e., “blocking” statutes
· Alcoa Defenses
· 1) Foreign sovereign immunity

· 2) Act of state – cannot question validity of the act of a sovereign taken on its own territory

· 3) Foreign sovereign compulsion – if a foreign sovereign compels its own national to do an act, particularly on its own territory, the performance of the act is not a violation of U.S. law

11. Jurisdiction and Enforcement – Empagran
· Export Trading Company Act
· A company may get a certificate of review exempting it from U.S. antitrust laws w/respect to activities described in the certificate (must prove that their export activities will not lessen competition in the U.S. or substantially restrain the export of any competitor)

· Foreign Trade Antitrust Improvement Act of 1982
· Sherman Act and FTC Act d/n apply to non-import U.S. trade or commerce w/foreign nations, unless the conduct has a direct, substantial and reasonably foreseeable effect on U.S. commerce or the export trade of a person engaged in such trade in the U.S. ( antitrust laws d/n apply where only foreign competitors or consumers are hurt

· Empagran v Hoffman-LaRoche (2004)
· Issue: whether FTAIA precludes actions unless π shows that injuries arise from anticompetitive effects on U.S. commerce; or, is it enough for that the anticompetitive effects gives rise to a claim
· D.C. Cir.: allowed subject matter j’n and standing for injuries suffered by a foreign π in a foreign j’n if there are possible parallel injuries in U.S.
· Rational ( reciprocity; increased deterrence and efficient enforcement of U.S. antitrust laws
· S. Ct.: no j’n where significant foreign anticompetitive conduct w/an adverse domestic effect and an independent foreign effect give rise to the claim; FTAIA excludes SA from preventing anticompetitive conduct if adverse foreign effect is independent of adverse domestic effect
· Comity – expansive rule would prevent foreign j’ns from enforcing their antitrust laws; cannot conduct an ad hoc analysis to extend j’n b/c antitrust litigation is too complex

· Congress intended FTAIA to clarify, perhaps limit, but not expand the Sherman Act’s scope

· U.S. gov’t may have standing to recover on behalf of foreign competitors, uncertain
II. Early Conceptions of Antitrust Law
F. U.S. v. Trans-Missouri Freight Association (J. Peckham, 1897) – Scope of the Sherman Act
· Δ’s arguments – 1) only contracts that brought about unreasonable restraint of trade were covered by the Sherman Act; 2) “ruinous competition”; 3) prices charged were reasonable
· NOTE: under the common law, partial restraints were OK as long as they were reasonable

· Issues and Holdings:

· What does “every contract, combination in restraint of trade” mean under the Sherman Act?
· All contracts in NAKED RESTRAINT of trade are covered by the Sherman Act (restraints at issue are not ancillary, which are permissible); interprets Sherman Act outside common law
· Intent d/n matter!
· What is meant by “reasonableness”?
· Reasonableness is not an element of the analysis b/c it is difficult to define ( Per Se Rule
· Subjectivity of determining reasonableness in fixing prices cannot be left to competitors; the market must be free of collusion so that a reasonable price is reach by market forces

· Is there a defense of “ruinous competition”?

· Free Trader Doctrine – trust in entrepreneurial spirit over giant combinations

· Dissent (J. White)
· Law s/n provide a blanket prohibition; Rule of Reason first articulated ( freedom to contract and freedom of trade may be compromised by not considering the issue of reasonableness
G. U.S. v. Addyston Pipe & Steel (J. Taft, 6th Cir. 1898) – Naked vs. Ancillary Restraints Articulated
· Naked restraints are illegal per se (only purpose is to exclude competitors) but ancillary restraints may be legal (provisions that ensure that the contract can be enjoyed)
· Permissible Ancillary Restraints (common law rules in favor of certain restrictive covenants)
· a) by the seller of property/business not to compete w/buyer in a way that reduces its value;
· b) by a retiring partner not to compete w/the firm;
· c) by a partnership binding a partner not to interfere w/the business of the firm;
· d) by the buyer of property not to use it in competition w/business retained by the seller; and

· e) by an assistant, servant, or agent not to compete w/a former employer
· These covenants must be reasonably necessary to a) the enjoyment by the buyer OR b) to the legitimate end of the existing partnership OR c) to the prevention of injury to the seller from use by the buyer of the thing that was sold OR d) to protect from danger of loss to the employer’s business due to an employee’s use of confidential info ( Public Policy Considerations
· Monopolization, regardless of duration or intent, is discouraged in the public policy embodied in the common law
H. Northern Securities Co. v. U.S. (J. Harlan, 1904) – Per Se Rule
· Reflects the moralistic approach of the Roosevelt administration and concern for competitors
· Holding: articulates the “tenets” of early Sherman Act cases:

· Every combination or conspiracy which would extinguish competition is illegal

· Natural effect of competition is to increase commerce and any agreement that prevents this play of competition restrains instead of promotes trade and commerce

· It is only essential to show that a restraint, by its necessary operation, would tend to restrain trade

· Constitutional guarantee of liberty of contract d/n prevent Congress from prescribing the rule of free competition for those engaged in interstate and international commerce

I. Standard Oil Co. v. U.S. (CJ. White, 1911)

12. Birth of the Rule of Reason

· S.Ct. considered this case from the point of view of consumers and the excluded competitors;
reflects the functional approach of the Taft administration

· Holding: unreasonable restraints of trade are illegal; must apply Rule of Reason
· §1 prohibits theoretical attempts to monopolize; 

· Sherman Act was intended to evolve w/changing economic realities; reflects acceptance of laissez-faire economics; lack of express definition requires judicial application to specific facts ( not all contracts, combinations or conspiracies will amount to a violation of §1
· §2 explicitly prohibits acts of monopolization
· Rule of Reason “Reasonableness” Standard for §1 Analysis
· Must consider the Δ’s intent ( purpose and effect of the actions taken 

· Focus on effect b/c it is hard to determine actual intent

· J. Harlan’s Partial Concurrence and Dissent

· Purpose of the Sherman Act was to prevent high concentration of wealth among the few; only unreasonable restraints are prohibited by the holding BUT all restraints should be prohibited

13. Aftermath of Standard Oil
· Unclear whether Trans Missouri was overruled (implies that a Rule of Reason analysis should be conducted for every antitrust case); Trans Missouri is still applied where price fixing is at issue b/c price fixing is per se illegal
· Dispute b/t CJ. White and J. Harlan is in parallel to the opposition b/t JJ. Scalia and Douglas – the former suggest that the market will work to protect the interests of the public, whereas the latter believe that the antitrust laws are intended to protect the public from self-interested individuals/corporations
· Wilson’s legislative record

· Clayton Act and FTC Act meant to limit judicial discretion under the Rule of Reason

· U.S. Steel Corp. (1920) – rejects that “size” and “productive power” should be equated to power to raise prices ( no presumption of avarice
III. Antitrust Economics

J. Different Theories of Antitrust Economics
· Central concern of antitrust law is the failure of competition; goals of competition law:

· Bring price down to cost

· Efficiency

· Disperse resources

· Limit private power

· Provide ease of access to markets

· Remove market impediments so that the market can work efficiently

· Classical economists – price of every product is determined by the amount of labor needed for its production and no government intervention is needed since competition will control prices

· Neo-classicist – producers will maximize profit, consumers will be concerned w/maximization of utility; law of demand applies = as the price of a product increases demand will diminish

· Industrial Organization Economics – structure of an industry influences the conduct of the firms

· Marginal Revenue – increase of total revenue yielded by the sale of an additional unit of the product 

· NOTE: a monopolist will try to make its marginal cost and marginal revenue be equal

K. Changing Attitudes toward Antitrust Law

· Pre-1980 Enforcement: concerned w/protecting small companies and ensuring access to markets; sought to prevent concentration and producing mergers; believed that concentration would lead to poor performance

· 1980: shift to viewing the competition policy from the consumer perspective; antitrust should let business do what it wants and should never intervene unless an actor was lessening output or unnecessarily raising prices

· Post-1980 Chicago School: efficiency is the paramount purpose of antitrust laws; best deal for consumer is not necessarily the cheapest, consumers may choose higher quality or higher priced configurations; government should only intervene when actors are welfare reducing

· Post-1990 Post Chicago School: accepts Chicago School premise that output limitations are a primary concern, but d/n agree that markets always work well

· Output can be limited in ways more harmful to consumers

· There may be harms outside of consumer welfare and output limitations that antitrust should be concerned w/– may impose costs on rivals

· Other Countries

· Most countries d/n limit their enforcement to consumer benefit; also consider competitors and a desire to level the playing field, preserve the balance of power, consider notions of fairness, preserve economic opportunity, fairness v. exploitation and coercion and market integration

IV. Competitor’s Collaboration under Sherman Act § 1: Cartels and other Arrangements
L. General Analysis for Cartels
· §1 – prohibits contract, combination or conspiracy in restraint of trade – i.e., Cartels

· Cartels – per se illegal, even though they are not always output limiting and price raising 

· Cartels usually exist where competitor conduct price-fixing (U.S.); market division (EU); allocation of quotas; allocation of customers; standard-setting conspiracies; naked boycotts; vertical minimum resale price maintenance  (RPM) agreements
· Naked vs. Ancillary Restraints

· Naked restraints – object is to restrain trade among competitors

· May have secondary purposes/intents – i.e., a public interest such as reduction of rate variability; often used as a shield for naked restraint

· Ancillary restraints – subject to the Rule of Reason; by-products of legitimate relationships

· Implicit vs. explicit – former is difficult to prove

· Characterization cases: whether the agreement is price-fixing or something else requires further study under the rule of reason; facts must be sufficient to garner the per se rule
· Conduct is not prohibited unless it is output-limiting and price-raising!
· Only pro-competitive effects can offset anticompetitive acts
· Per Se Rule: applies when agreements are anticompetitive = output restrictive and price raising (BMI)

· Rule of reason: structured inquiry
· Analyze purpose; market power; and effect on price and output

· Must determine whether the restraints are reasonable in light of their actual effects on the market and any pro-competitive justifications

· π must show actual adverse effect on competition in relevant market

· Δ can provide pro-competitive effect/justifications

· π can rebut by showing that the same pro-competitive effects can be achieved by less restrictive means 

· Quick v. Longer looks: depends on how easy it is to characterize the observed behavior (i.e., strongly anticompetitive conduct or weak justifications); output limitations ( full RoR (NCAA)
M. From a Per Se Rule to the Rule of Reason for Non-Price-Fixing Cartels
· Socony-Vacuum Oil  (1940) – Per Se Rule

· Sherman Act §1 – cartel agreements that affect the market through naked restraints such as price-fixing are per se illegal ( d/n have to define the market!

· Coordinated action without an agreement is not per se illegal

· Rejects reasonableness as a necessary inquiry b/c “would emasculate the Sherman Act”
· Footnote 59 – for price-fixing cases, government d/n have to prove market power, effect or that a conspiracy was carried out ( wanted a clear, simple rule to bolster deterrent effect
· U.S. government can sue for a conspiracy, but a private party cannot w/o antitrust injury
· BMI (1979) – Rule of Reason

· Rule of Reason analysis applies unless it is a naked restraint on trade (per se rule)
· Must focus on whether market power created the effect and if the purpose of the practice was to threaten competition

· Limits Per Se Rule to pricing agreements that are output limiting and bad for consumers

· Complainant bears burden of proof that there is an agreement to fix prices and limit output
N. How to Identify a Cartel in the Absence of a Concrete Agreement?

14. What is a Cartel-Like Arrangement?

· Why did the company engage in apparent cartel or price-raising behavior?

· Make a better product? Joint-Venture? Block competitors from the market? Cartelize?

· It is easier for cartels to form where there are:

· Fewer the firms;

· Industry standards (fewer additional terms for potential cartelists to agree upon); and 

· Barriers to entry

· Conditions necessary for cartelization ( Cartel + Factors
· Must include all significant producers or buyers

· Barriers must exist to keep non-members out of the market or to assure that they cannot expand

· Must have means to administer the cartel
· Fixing the “right” price; determine profit maximizing price for cartel members

· Are the members at this price?  Have they excluded low cost firms?

· Publication of profit-maximizing price to cartel members
· Policing or mechanism for detecting cheaters
· Punishment of cheaters
15. Market Factors in the Cartel Definition
· Availability of key info re market conditions; 

· Individual competitors

· Firm and product heterogeneity

· Pricing or marketing practices typically employed by firm in the market

· Characteristics of buyers and sellers

· Characteristics of typical transactions

· Previous collusion in another geographic market will be considered

· Common standards may be desirable for markets work and for the public good

· When is standard-setting a conspiracy against the public?

· When is it a good business effort to improve efficiency in the market?

· When is it a good business effort to improve market efficiency but w/anticompetitive effect?

· When is it a business effort for the public interest but w/uncertain competitive effect?

16. Defenses or Justifications under Rule of Reason Analysis
· Possible pro-competitive effects

· Increased efficiencies; technological improvements; innovations
· Summary of unavailable defenses
· Ruinous competition

· Public policy considerations by the firm (i.e., health, safety, ethics)

· Justifications may exist for professionals have some ethics rules w/a de minimis affect on competition (Nat’l Soc’y of Prof. Engineers, JJ. Blackmun and Rehnquist)
· Reasonableness of setting the price or of the set price (Catalano)

· Would perpetuate unreasonable prices w/o continuous supervision

· Absence of market power (NCAA)

· Lack of effect on market competition

· Operation under government involvement (see State-action)

O. Characterization – Cartel-Like Behavior (Professional Restraint Cases)
17. Quick Look Rule of Reason Analysis
· Nat’l Soc’y of Prof. Engineers (1978) and Arizona v. Maricopa County Medical Society (1982)
· Defines conduct as “akin” to price-fixing ( quick look analysis to get to Per Se Rule
· Only justification is off-setting, pro-competitive effects (i.e., increased efficiency)

· Possible public good from increased professionalism, safety or keeping healthcare costs down d/n enhance competition

· Catalano v. Target (1980) ( Quick look to get to the Per Se Rule
· Setting an element of the price (i.e., credit terms) is price-fixing

· NOTE: some economists argue that changing a single term of a price d/n always fix its price

· Superior Court Trial Lawyers Ass’n (1990)

· Presumption of violation—intuitive anti-competitive qualities—is not for administrative ease, reflects recognition that certain cartel-like arrangements have a potentially negative impact
· Illegal boycott ( output-limiting cartel-like arrangement is per se illegal (still good law)

· Indiana Federation of Dentists (1986)

· Refusal to compete w/each other w/respect to the insurers is anticompetitive; w/o the agreement, dentists would have provided x-rays to insurance companies

· Restraint was unreasonable w/o countervailing justification

· Court d/n analyze affect of collusion on prices or a relevant market!

18. Full Rule of Reason Analysis
· NCAA v. Univ. of Oklahoma (1984)

· Arrangement is a priori anti-competitive, but allows for an escape valve b/c existence of industry practice or rationale warrants some form of horizontal restraints if the product to be produced at all (availability of television vs. ticket sales)

· Garners full analysis – output-limiting arrangement, cannot have blind per se rule
· California Dental Assoc. (1999)

· J. Souter – questioned the a priori presumption of anti-competitive behavior on the part of the cartel-like behavior by proof of the arrangement; a more sedulous look is necessary b/c the price and non-price restraints are not strictly anticompetitive

· Reviews justifications – preventing fraudulent advertising has pro-competitive effect (inaccurate information is anticompetitive); however, assessment of competitiveness s/n rely on truthfulness; FTC must present empirical evidence that the restraints would raise prices and decrease output (new requirement) ( increased burden on π
· J. Breyer dissent – would have found price restraints as illegal under the quick-look analysis (Indiana Fed. Dentists), but the non-price restraints as worthy of a full rule of reason analysis

19. Quick Look vs. Full Rule of Reason Analysis

· The Three Tenors (FTC 2003)

· Full – usually, conduct cannot be adjudged illegal w/o analysis of the market context to determine whether those engaged in the conduct are likely to have sufficient power to harm consumers

· Quick Look – in a smaller but significant category of cases, scrutiny of the restraint itself is sufficient to find liability w/o consideration of market power ( prima facie serious restraint
· π can avoid full analysis if the conduct is inherently suspect or has likely tendency to suppress competition; w/o justifications, then the acts are condemned

P. Characterization – Naked Boycotts, Concerted Refusals to Deal and Self-Regulation
20. General Analysis

· Concerted refusal to deal in order to coerce or destroy competitors is a naked restraint of trade in violation of Sherman Act §1
· After Cal Dental, appears that it would require a full Rule of Reason analysis to determine if the acts were predominately anticompetitive
21. Per Se Rule – Naked Boycotts
· Fashion Originators Guild of America (FOGA) (1941)

· Violation of § 1 of the Sherman Act to establish a coercive agreement; decrease in output or increase in price not necessary; want to protect retailers’ freedom of choice.

· Naked restraint – intuitively anticompetitive

· Klors v. Broadway-Hale Stores (1959)

· Illegal group boycott even w/o no harm to competition (price-raising and output-limiting)
· Such agreements were seen as cartel like and are per se illegal; d/n need to show anticompetitive harm; here – no harm to competition, only harm to competitor
22. Quick Look Rule of Reason – Modern Cases
· Northwest Stationers (1985)

· Not all cooperatives acts involving a restraint or exclusion will share w/per se illegal boycotts the likelihood of predominately anticompetitive consequences
· Limits the broad rule and throws it into the rule of reason
· π seeking application of the per se rule must present a threshold case that the challenged activity falls into a category likely to have predominately anticompetitive effects
· i.e., joint effort to disadvantage competitors by directly denying or coercing suppliers or customers to deny relationships the competitors need to compete w/o pro-competitive reasons
· Mere allegation of a concerted refusal to deal d/n suffice b/c not all concerted refusals to deal are primarily anticompetitive

· Toy’ R’Us (7th Cir. 2000) (is this quick look?)
· Anticompetitive effects—limited output to warehouse clubs and raised prices to consumers—implied market power from these acts

· Horizontal restraint can be proven by direct or circumstantial evidence; circumstantial evidence must “tend to exclude the possibility” that the alleged conspirators acted independently
· Market power:

· Direct evidence of anticompetitive effect (Indiana Dentists); or
· By proof of relevant product and geographic markets and that Δ’s share exceeds a practical threshold; s/n infer market power in order to create anticompetitive effects

23. Full Rule of Reason – Self-Regulation
· U.S. v. Brown University (1993)

· Absence or inconclusivity of evidence of anticompetitive effect (lower output or higher prices) d/n absolve Δ from bringing affirmative defenses for price-fixing

· Pro-competitive virtues – 1) improvement in the quality of a product or service that enhances public desire for the product or service; 2) enhancement of consumer choice

· Non-virtues – channeling consumers to competitors

· Cal. Dental – no presumption of harm to competition, output limitation, or shift of burden to show pro-competitive justification ( may allow more expansive justifications under fuller Rule of Reason

Q. Characterization – Competitors’ Exchanges of Information (Prices)
· Pro-competitive: if none of the competitors individually or together has market power; may help competitors meet market demand and push price down
· Anticompetitive: may be evidence of a cartel or can make market susceptible to cartel behaviour and encourages oligopolies ( information facilitates coordination
· Advice to clients:

· D/n permit clients to talk about price or output plans w/competitors unless in a joint venture
· Disclose only aggregated past information through an independent party who is not going to pass the raw data on to each competitor
· S/n exchange information if market is highly concentrated or susceptible to coordinated behavior ( refer to merger guidelines for relevant factors
· U.S. Gypsum (1978) (criminal case) – Rule of Reason
· Old per se rule – U.S. v. Container Corp. of Am. (1969)

· Exchange of prices, even in absence of agreement to adhere to a set price, violates §1 b/c the exchange of this type of information causes price uniformity

· Lying buyer problem – Δ’s telephoned competitors to verify prices; tried to establish a meeting-competition defense to the Robinson-Patman Act (prohibits discriminatory prices)
· Rule of Reason – violation of §1 b/c other, less anticompetitive, means of verifying competitor’s prices; rule of reason analysis applies b/c shared information can have pro-competitive effects
· ( Exchange of current price information has the greatest potential for anticompetitive effect, and though it is not analyzed as a per se rule, it usually is found to be unlawful

· EU Law – John Deere v. Commission (1998) – more aggressive on information exchanges
R. Characterization – Market Division

· Old Cases – Topco (1972) and Palmer v. BRG (1990)

· If competitors form an agreement to divide market, agreement is per se illegal (naked restraint)
· Criticism: s/n classify such agreements as a naked restraint since they may have pro-competitive benefits ( overruled by BMI
· Rule of Reason – Rothery Storage & Van Co. v. Altas Van Lines (1987)

· Based on full analysis of the market, assumptions about rational market actors and as an ancillary anticompetitive effect

· What is the structure of the market?  Must have market power to harm competition

· What would happen if Δ tried to restrict output?  Will other competitors increase output?

· Elimination of competition and no attempt to restrict industry output ( agreement must be designed to improve efficiency; no third possibility suggests itself!  (Bork)
· Were there pro-competitive reasons for Δ’s behavior? ( i.e., prevent free-riders

S. Alliances and Joint Ventures

· Joint ventures and alliances may be as tight to involve elements of integration or very loose
· National Cooperative Research Act – research/development JVs judged under a Rule of Reason
· Bona fide joint ventures are no longer in danger of per se illegality
· FTC Guidelines – per se rule applies only to agreement on price for an otherwise legitimate joint venture; bona fide JV will be deemed reasonable if …
· Inquiry – whether collaboration has anticompetitive aspects (ancillary), and if so

· 1) whether there are countervailing pro-competitive aspects;

· 2) whether any anticompetitive restrictions are reasonably necessary; and

· 3) whether they can be tailored to avoid anticompetitive effects
T. Proving a Cartel – Contract, Combination or Conspiracy under §1

· Interstate Circuit (1939)

· Analyzed as “spokes and a hub” ( inferred the rim by circumstantial evidence; found that it was more probable than not that there was an agreement

· Actions w/n have been economical w/o agreement; w/n be profitable for individual companies to raise prices to super-competitive level b/c competitors would undercut the price

· Matsushita v. Zenith (1986)

· Standard of Proof for a §1 violation – evidence must “tend to exclude the possibility” that the alleged conspirators acted independently; π fails if inferences of independent action are as strong as inferences of conspiracy; π’s claim must also meet standard of economic rationality

· Insufficient evidence to prove a low-price conspiracy; no rational economic motive for 21 firms to engage in predatory pricing; difficult to maintain

· Market division normally leads to higher, not lower prices

· More likely that Δs had a high-price conspiracy in Japan, which led to overproduction and sell-off outside of that market w/o pricing conspiracy

· Barriers to entry were not high: would be hard for companies to recoup investment when they decide to raise prices to monopoly levels

· Modern Rule: put high burden on π b/c low pricing is good for consumers

· Cannot be an equally good inference for independent or lawful action

· Requires clear evidence of conspiracy when economic theory is improbable

· Want to encourage firms to charge low prices; easy to catch later violations

· Large consequences if allegation of low-price conspiracy is false

· Toys’R’Us (2000) – confirms Matsushita
· Mere interdependence is not enough to prove the conspiracy

· Conscious Parallelism: possible that each manufacturer knew what the others were doing and did the same thing; must show a “plus factor” to raise a jury question of collusion
· π has to discount alternate theories that may be compliant w/the law

· EU Perspective – Wood Pulp (1993)

· Interdependence is not illegal; it is possible to achieve a parallel result w/o an agreement

V. Monopoly and Monopolization under Sherman Act §2 
U. Elements of §2 Violation

24. Act of Monopolization 

h. Market Definition
· Instrumental concept w/o an econometric basis; start w/the smallest credible hypothesis (even if it falls into the Cellophane Fallacy); test it out w/ reasonably interchangeable alternatives 

· Demand: where will buyer turn if seller raises price above cost

· Elasticity of demand = % shift in quantity demanded caused by a 1% change in price

· If a 1% price rise will cause more than a 1% shift of demand, then demand is elastic 

· Demand substitutability = consumers can substitute one product for another

· Supply: current and potential competitors to take advantage of prices raised above cost
· Supply substitutability = companies can increase supplies

· Additional considerations:

· Geographic diversion = companies can shift where they send their products

· New entry = barriers to entry, level of initial costs, availability of slots for newcomers, entry d/n happen immediately, existing firms may try to block entry

· Submarkets = where you have heterogeneous, highly differentiated products, each brand-name can constitute a separate submarket (i.e., intra-brand market)

· Merger Guidelines – SSNIP – if all firms were to raise their prices by 5-10%, what would buyers do? – if a sufficient number of buyers would shift demand, merged firm w/n be able to hold the price increase; other products w/b substitutes, and s/b included in the relevant market.

· Additional evidence to be considered:

· a) buyers shift or are considering shifting from one product to another

· b) sellers base business decisions on prospect of buyer substitution

· c) influence of downstream competition faced by buyers in output market

· d) timing and cost of switching products 

· NOTE: uncommitted entrants are considered if responses are likely to occur w/o significant sunk costs of entry and exit and a significant impact is achieved in a timely period

i. Monopoly Power in that Market 

· Monopoly power = power to raise price above cost for a significant period of time 

· Does company have monopoly power in the chosen market?

· Must prove monopoly share of the market, exact amount may depend on elasticity pricing

· Generally, at least 2/3 of the market is required, though has gone down as low as 50%
· Avoid “Cellophane Fallacy” (Posner) – factor in pricing information as available; inquiry: are prices charged at or above cost, or at super-competitive levels; discretion in applying the law:
· May need monopoly pricing to find a violation (infer monopoly power)
· May find single anticompetitive effect sufficient (i.e., innovation is blocked)
· Are there high or stable barriers to entry?

· Not enough that firm has high share if there are low barriers to entry (see Microsoft)

· π’s Burden – must prove monopoly power in fact

· If market is well-defined and there are insignificant barriers to entry, can draw inference from high market share; but Δ can rebut

j. Anticompetitive Acts 
· Was monopoly willfully acquired or maintained through anticompetitive acts?

· Purpose/Intent – d/n need specific intent to monopolize, just general intent to monopolize
( can infer intent and purpose from the anticompetitive act

· Effect – acquisition or maintenance of a monopoly 

· Modern cases – Δ must act anticompetitively; Δ’s activity usually has no consumer value
· Ask the following questions:
· Is Δ using power rather than merit to block the path of less well-situated competitors?

· Is Δ using power to exploit a buyer or seller?

· Does Δ have such control over access to the process of competition itself that it can and does set arbitrary rules about who can participate and who is excluded?

· Anticompetitive activities include: raising rivals cost, acts that clearly do not benefit consumers, and those that only put roadblocks on competitors
k. Harm to Competition
· Antitrust laws d/n protect competitors, only protects consumers
· Is harm to the market sufficient? 

· May be for government (i.e., Microsoft – harm to innovation is harm to the market)

· But private actions require more ( harm to consumers

· Private parties can rely on gov’t case if they were directly harmed and have standing

· Law d/n protect competitors: but competitors’ interests may reflect consumer interests

· Per se illegal – very few cases d/n require some sort of anticompetitive conduct

· Structural monopoly (AT&T), even w/o bad acts, natural effect is anticompetitive

· Essential facility – may have “duty” to competitors; a structural problem

· Merger to monopoly – but a transaction that results in monopolization

25. Attempt to Monopolize 

· Swift v. U.S. - π’s Burden!
· π must prove:

· Δ has specific intent to harm competition (i.e., raising rivals cost)

· Δ used anticompetitive conduct to achieve unlawful purpose

· Offending acts created a dangerous probability of success of the attempt to monopolize

· Δ must already have considerable market power or be en route to monopoly

· π must define the relevant market, Δ’s share of that market, and other structural elements

· π also must prove anticompetitive conduct which might, if unchecked, lead to monopoly

· NOTE: there is a presumption that the additional act needed to bring about a monopoly is simply a mere force of nature

· Difference b/t proof in §1 and §2 ( §1 d/n require monopolistic acts or practices, just agreement

26. Conspiracy to Monopolize

· American Tobacco Company v. U.S.
· Per Se Rule – π d/n have to show an actual attempt was made to monopolize b/c evidence of agreement is sufficient for conspiracy
· Scope of the relevant market and the effect of the conspiracy d/n matter in a claim for conspiracy to monopolize b/c the agreement to commit the illegal act is the violation

V. Structural Consensus – Early Definition of Monopolization
27. General Analysis

· Structural Consensus Theory = structure influences conduct
· Concentration of power reduces initiative, efficiency and innovation monopoly distorts allocation of resources; highly concentrated markets are likely to be susceptible to anticompetitive cheating

· Explains importance of market share and market definitions in monopoly analysis
· Alcoa – can find strong support for this interpretation in statutory history

28. U.S. v. Aluminum Co. of America (Alcoa) (1945) – Paradigm of Monopolization
· What is monopoly power = power to raise price above cost for a significant time period
· Monopoly power assumed by structure? – 30% insufficient, 64% doubtful, 90% sufficient
· Later cases find 66% as sufficient
· Factors to ability to exercise monopoly power:
· Power limited by expansion of small producers – small producers may come fill gaps left by monopoly firm, but monopoly firm will still have power to control such competition
· Power limited by imports from foreign countries – foreign products are subject to tariffs and transportation costs, which facilitates monopoly profits 

· Level of profits – monopoly profit is not an important factor, cannot excuse monopolization in absence of monopolistic price b/c it is the monopoly that is still illegal 

· Thrust upon Defense – monopoly was “thrust upon” firm and firm did not actively monopolize
· Conduct – cannot be a passive recipient of the monopoly and embrace each new opportunity (monopolist is assumed to have monopolized unless the monopoly was thrust upon you)
· Intent – Δ d/n have to have an evil or exclusionary intent, intent d/n matter once a monopoly is found; presumption that monopolist intends to monopolize (d/n unconsciously monopolize)

· Size – fact that a company is big d/n equal a violation of Sherman Act, must also take action that amounts to a monopoly

· What is monopolization? = 1) possession of monopoly power and 2) the mere use of offensive conduct to obtain, protect, expand or exploit the monopoly ( cf. Grinnell Principle
· Today, gov’t can regulate firms w/monopoly structure or if monopoly is thrust upon a firm; but courts are limited to regulating monopolization through actual anticompetitive conduct
29. U.S. v. E.I. Du Pont De Nemours (Cellophane) (1956) – Withdrawal from Structural Consensus
· What is the relevant market for determining existence of monopoly power?

· Interchangeability of use – do cellophane buyers have reasonable alternatives, these should be included in the market, since alternatives tend to push the price down to cost
· Cross-elasticity of demand – when the price goes up, do buyers shift to other products?

· Can analyze historically or through prediction
· Cellophane Fallacy – defined market as flexible wrappings and inferred that Δ d/n have monopoly power b/c there are substitutes that prevent it from raising prices to the monopoly level
· Fails to consider costs and whether or not Δ is selling at a monopoly price
· There will always be factors that cap a monopolist’s price, d/n mean there is no monopoly power; possible to make monopoly price look competitive w/other wrapping
· Reasonable market substitutes establish the limits of the market, but hard to know if Δ is pricing at a competitive or monopoly price; may need discovery to prove monopoly price
· If Δ can raise price and exploit consumers that would stay in the market then that is the relevant market (i.e., true for cigarettes)
· Cross-elasticity is a better means of determining the market!
W. Market Definition – Modern View
30. Cellophane Test

· First – reasonably interchangeable products (substitutability at current prices) should be included in the first-cut market hypothesis (outer limit of a market)
· Second – cross-elasticity at current prices is similarly helpful; reveals dynamics of market competition given Δ’s price
· Third – is Δ’s price a monopoly price?

· Direct evidence of supra-competitive profits from a distinctive product

· Evidence of an elevated return on investment compared to an industry benchmark w/similar characteristics including capital investment and risk

· Evidence that Δ’s prices rose after a competition force was removed

· Fourth – possible consideration today may be the pace of technological change (Microsoft)

31. Eastman Kodak v. Image Technical Services (1992)
· Is it possible to have a single-brand market?

· Relevant market is determined by looking at the choices available to consumers; single-brand market is possible b/c evidence showed that Δ could exploit buyers in the aftermarket
· Sophisticated vs. unsophisticated buyers – preoccupation w/the latter in Kodak
· Single-brand markets are uncommon in antitrust; inferred in Kodak
· Use of monopoly power in one market to gain competitive advantage in another is a violation of §2 even if there has been no attempt to monopolize the second market
· Note: firms that reap competitive rewards attributable to efficiencies d/n violate Sherman Act §2
· Scalia dissent – holder of a single-brand may not have power in the inter-brand market, every brand-holder for durable goods w/distinctive parts arguably has intra-brand market power in the aftermarket

· Note: this case came on a Motion for Summary Judgment; Scalia posits that Kodak d/n have power to exploit the market in theory; however, there was evidence of actual exploitation, which is often considered as an indication of a market!
· Fall of the Kodak Aftermarket Doctrine ( see article
· π has burden of proof that primary market competition d/n check aftermarket monopolization

32. U.S. v. Microsoft (D.C.Cir. 2001)
· Product Market – Intel-based PC operating systems
· Excluded Apple (MacOS), and non-PC based competitors (handheld devices, etc.) b/c evidence suggested that there was very little price elasticity b/t them
· Excluded middleware (Java) as a potential competitor b/c its effects on the market would not be reasonably foreseeable in a short period of time (2 years according to Merger Guidelines)
· Finds no contradiction is excluding middleware even though it forms the basis of π’s §2 charge (suppress middleware as a threat to OS monopoly) b/c market definition and anticompetitive conduct are separate analyses
· Did Microsoft have market power? – Structural Analysis
· High and stable market share is evidence of monopoly power – over 90% for long period or time; concedes that market share can be misleading; also look at structural barriers
· Barriers to entry – applications programming – 1) most consumers want OS w/large number of applications; 2) most programmers write for OS that has substantial consumer base

· High hurdle to overcome

· Who bears costs of barriers? – MS argued that such costs are borne by all participants, not just new entrants (cost of convincing software writers and evangelizing) – irrelevant
· Profitability: hard to prove; MS never raised issue or denied high profitability

· High market share—low profitability might suggest lack of monopoly power

· Alternative definition offered by MS – that monopoly power should be proven by direct evidence (conduct) ( rejected b/c structural approach is capable of fulfilling its purpose in new economy
· Investment into sunk costs, i.e., R&D, and sub-monopolist pricing is equivocal!
· Exclusionary conduct could only be rational w/knowledge of monopoly power

33. European Union Law – Dominance
· EU law prohibits abuse of dominant position – Article 86 was adopted during a time when many dominant firms were state-owned monopolies
· Hoffman-La Roche Indicia (1979)
· Dominant position relates to a position of economic strength which enables it to prevent effective competition being maintained on the relevant market

· Cumulative factors:

· Substantial market share – varies from market to market according to their structure

· Relationship b/t market shares of Δ and its competitors ( major factor in the EU (i.e., firm w/50% market share and next competitor w/half that would have presumption of dominance)
· Technological aspects lead over competitors

· Highly developed sales network

· Absence of potential competition
X. The Conduct Offense

· Monopoly structure offense was challenged by observers and policymakers – conflicted w/a view of freedom of business enterprise and was thought to undercut incentives to succeed
34. Lorain Journal v. U.S. (1951) – Paradigm Case for §2 Violation
· Purpose and effect of anticompetitive acts were attempts to monopolize
· Defense of no duty to deal (or right of refusal, a strong principle of U.S. law) is not available b/c cannot exercise this right through monopolization or an attempt to monopolize (coercion)!
· Lorain Journal highlights that there is an exception to the right of refusal exemption when monopolistic conduct has no benefit to consumers ( paradigm case b/c of no redeeming qualities
· Judge Bork argued on behalf of Netscape that Microsoft was just like LJ in that it had no purpose for bundling IE w/its OS other than to kill Netscape

35. Evolution of the Law – The Grinnell Principle

· Monopoly law poses a conundrum ( monopoly is perceived as the problem, yet outlawing “monopoly” is also a problem
· Monopoly pricing is not per se illegal – courts are ill equipped to be price regulators ( economic theory is that high prices will invite competition that will break the monopoly

· U.S. Approach – focus of the law is conduct against actual and potential competitors (this theory has flourished even in the face of the Chicago School focus on consumers, no competitors

· U.S. v. Grinnell Corp. (1966) – Formulation of §2 conditions for violation
· Grinnell Principle – 1) possession of monopoly power in the relevant market and 2) the willful acquisition or maintenance of that power as distinguished from growth or development as a consequence of a superior product, business acumen or historic accident ( cf. Alcoa Test
· Trinko v. Bell Atlantic (2004) – Most modern view on monopolization
· Mere possession of monopoly power and the concomitant charging of monopoly prices in not unlawful ( it is an important element of the free market system (induces new entry, innovation and economic growth)

· Possession of monopoly power will not be found unlawful unless it is accompanied by an element of anticompetitive conduct
· European Approach – 1) no case akin to Alcoa; EC law is meant to regulate, rather than condemn, dominance; 2) EC is receptive to, not sceptical of, governmental regulation; 3) European system never begrudged law to protect opportunity, access and openness for competitors (freedom of trade is conceptualized as a component of “free movement” and overall European integration)

36. Exclusion vs. “Duty to Deal” – Aspen Skiing to Trinko 
· Essential Facilities Doctrine

· Terminal Railroad Case (1912) – Quintessential Essential Facility Case
· Essential Facility Doctrine – if a group of competitors act together to create a facility that gives them a significant competitive advantage over excluded competitors, those competitors must give access to the excluded competitors on reasonable terms
· Access must be essential for competitors to compete ( addresses market failure (exclusion raises competitors’ cost) that results from monopolization
· NOTE: few cases fall w/in doctrine; courts d/n want to determine reasonable rates/terms

· Otter Tail Power v. U.S. (1973)

· Δ had duty to provide power at wholesale prices; attempt to monopolize through use of monopoly power to destroy potential and actual competition

· Antitrust law can be applied in regulatory environment
· NOTE: see Trinko for whether antitrust laws should be applied where there is a competing regulatory framework; in this case, the two could be followed simultaneously

· Official Airline Guides v. FTC (1980)

· NOTE: assumption of a conspiracy w/major airlines is unproven
· Essential facility is a weak argument b/c Δ is engaged in a different line of commerce from that of air carriers – commuter airline industry (market definition)
· Donnelly has no incentive to harm competition in the airline industry

· Refusal to Deal – absent perverse incentives (no intent to restrain competition or to enhance or extend his monopoly and no coercive acts) retains the right to refuse to deal w/others
· Aspen Skiing v. Aspen Highlands (1985) – Invocation of the Essential Facilities Doctrine
· §2 violation – exclusionary conduct hurt consumers; no business reason or efficiency justification 

· NOTE: Market Def. – relevant market was “skiing in Aspen” b/c of past cooperation
· Monopolist has no general duty to cooperate w/a competitor, but where a firm’s refusal to deal is solely exclusionary (w/o a valid business justification), there is a violation 

· Test for exclusionary conduct: 

· Attempt to exclude rivals on a basis other than efficiency gains ( behavior is predatory 

· i.e., Δ is willing to forego profit in order to hurt π w/o efficiency justification
· Motive is inconsequential (Olympia Equipment)
· Lack of business justification may indicate probable anticompetitive effect

· Consider impact on consumers (i.e., consumers prefer cooperative arrangement)
· Was competition unnecessarily restricted?
· Olympia Equipment Leasing Co v. Western Union (1986)

· Withdrawal of assistance is not a violation – no duty to help competitors enter the market plus; there may be liability under theories of tort or contract, but not antitrust law!
· Distinguishes Aspen Skiing – π has alternative means to acquiring the means to compete effectively ( Monopolist may be guilty of monopolization if it refuses to cooperate w/a competitor in circumstances where some cooperation is indispensable to effective competition
· Trinko v. Bell Atlantic (2004)
· Antitrust laws protect competition (consumers), not competitors! ( U.S. courts are most likely to err on the side of nonintervention rather than undergo complicated analysis
· Effect of Regulatory Scheme:

· If the regulatory scheme and the antitrust laws can be applied concurrently and w/o conflict, then a violation of the antitrust laws should stand; however, if the two conflict, then the regulatory scheme, especially if enacted post Sherman Act, should be presumed to trump the antitrust laws
· Scalia on Monopoly: Mere possession of monopoly power and the concomitant charging of monopoly prices in not unlawful ( it is an important element of the free market system (induces new entry, innovation and economic growth)

· Possession of monopoly power will not be found unlawful unless it is accompanied by an element of anticompetitive conduct
· Scalia on Essential Facilities Doctrine: Court has never recognized or repudiated the doctrine;
( indispensable requirement for invoking the doctrine is the unavailability of access to the “essential facility”; where access exists, the doctrine serves no purpose
· This statement would wipe out many past cases b/c they were predicated on the requirement that Δ d/n provide sufficient access rather than any access!
· Regulatory scheme is an element to an essential facility inquiry

· Scalia on Duty to Deal: feared that such a rule would induce competitors to form cartels, whether price-fixing or non-price-fixing; a regulatory scheme may lessen this impact, but there needs to be a general rule in place to function in the absence of a regulatory scheme
· §2 d/n obligate competitors to take on affirmative duties to assist each other just b/c the possibility exists that there are more optimal means of doing business that will yield greater social gains (lower prices)
· §2 is not concerned w/impact on consumers (monopoly prices) unless that conduct is on the route to monopolization

· Post-Trinko – Mere refusal to deal is almost always fine, even if a monopoly firm

· Terminal Railway – is it still good law? – courts today d/n use language of fairness and equality; d/n want litigation to be a deterrent to efficient policies

· Whats left of Aspen Skiing? – excluding price and product predation (below) – if the acts are seriously exclusionary, which will likely raise rivals costs, and there is evidence that they will tend to increase monopoly power, and there is no pro-competitive justification, then there is a prima facie case and burden is shifted to Δ

Y. Predatory Pricing and Price Discrimination
· Robinson-Patman Act – prohibits price discrimination w/anticompetitive effect
· Robinson-Patman Act requires reasonable possibility of injury to competition

· Sherman Act §2 requires dangerous probability of monopolization

· Analysis: predatory strategy is any course of conduct by a dominant firm designed to drive out, discipline or set back competitors by acts that, but for their anticompetitive impact, would not be economically sensible for the dominant firm; any tactic or set of tactics that will increase rival’s cost could be an effective predatory device
· Areeda and Turner Test – low pricing should be protected by a prophylactic rule which can weed out and disqualify predatory pricing claims by less efficient producers
· Prices are per se lawful if they are above marginal cost or average variable cost
· Rationale: Δ that is making a profit on each additional product does so b/c it is efficient and s/n face antitrust liability; whereas a firm that loses money on each additional product is doing so presumably for anticompetitive purposes

· TransAmerican Computer v. IBM (1983)

· Test – must determine whether market has a tendency to allow Δ to recoup lost profits
· 1) to establish predatory pricing, π bears burden to prove that the anticipated benefits of Δ’s price depended on its tendency to discipline or eliminate competition and thereby enhance the firm’s long-term ability to reap the benefits of monopoly power

· 2) if π proves Δ’s prices were below average variable cost, π has establish prima facie case of predatory pricing and burden shifts to the Δ to prove that the prices were justified w/o regard to any anticipated destructive effect they might have on competitors
· Brooke Group v. Brown & Williamson Tobacco Corp (1993) ( Modern Analysis
· Prerequisites for recovery under Robinson-Patman and Sherman Acts:

· π must prove that the low prices are below an appropriate measure of its rival’s cost – relies on a prophylactic rule to say that Δ can predatorily price as long as covering its cost; low prices are good for consumers

· π must prove that there is a reasonable probability that Δ will recoup its investment – unsuccessful predation may encourage inefficient competition, but it is still pro-competitive
· Utah Pie Rule—per se illegality—created problems b/c it might deter competition, d/n want to chill legitimate price-cutting
· Not clear that an oligopolist could ever be liable for price predation – very difficult to coordinate low pricing strategy and recoup lost profits (free riders…)
· Would need to know: a) the extent and duration of the alleged predation; b) the relative financial strength of the predator and its intended victim; c) their respective incentives and will; and d) whether given the aggregate losses caused by the below-cost pricing, the intended target would likely succumb
· EU has rejected B&W Rule that π or the Commission must prove a recoupment scenario
Z. Technology, Information and Networks
37. Guiding Principles

· what is an anticompetitive product change vs. innovation? 

· Usually not a violation unless it is a strategic means of raising rival’s costs by degrading product
· Network effects – value of one product or service increases to each user as more and more users come aboard ( tilts toward the establishment of a standard, either through valid or invalid means
· Can magnify first entry and early lead advantages and motivate efforts to increase market penetration, including exclusionary competitive strategies (i.e., Microsoft)

· New market characteristics:

· High innovation costs for information assets capable of appropriation mainly through IP

· Resulting infeasibility of marginal cost pricing

· Entry barriers based on IP and network externalities

· Recurrence of complementary products w/separate demand curves

· Frequently forming and dissolving joint ventures

· Competing values b/t antitrust and intellectual property rights

· EU perspective – antitrust rules normally trump IPR beyond their narrow essence

· U.S. perspective – both spheres must be construed harmoniously to advance efficiency and technological progress and thus the interests of consumers

38. Duty to License? – Two Competing Visions
· Image Technical Services v. Eastman Kodak (9th Cir. 1998)
· Data General Rule

· Δ may assert the sole use of IPR as a legitimate business justification for alleged exclusionary conduct and the jury may presume that this justification is legitimately pro-competitive
· Presumption of legitimacy can be rebutted by evidence that a) the monopolist acquired the protection of the IPR laws in an unlawful manner or b) if it is used as pretext

· CSU v. Xerox (Fed.Cir. 2001)

· Declined to follow ITS
· Patents – subjective motivation is immaterial; in the absence of illegal tying, fraud in the Patent and Trademark Office, or sham litigation, patent-holder may enforce statutory right to exclude others from use of patent free from liability under the antitrust laws
· Burden is on the infringement Δ (antitrust π)!

· Copyright – IPR granted in copyright cannot be used w/impunity to extend power in the marketplace beyond what Congress intended, but it is a presumptively valid business justification for any immediate harm to consumers
· Burden is firmly on antitrust π

· Considerations – What is the scope of IPR?

· Is the IPR an extension of monopoly power to ancillary markets or is it limited to the primary market for which the product is patented or copyrighted?

· Is there a sliding scale in which the application of antitrust becomes more relevant as the market becomes more ancillary to the purpose of the IPR

· Should there be separate approached to patent (process) and copyright (subject)
· Primary function of patent protection is to give incentives to market players, which is a function of antitrust laws as well; copyright, on the other hand, is more of an absolute right

· International problems:

· South African Competition Law declares that a firm abuses it dominant position when it refuses to supply scarce goods to a competitor when economically feasible, unless the firm can show technological, efficiency or other pro-competitive gains which outweigh the anticompetitive effect of its conduct

· EU – Magill (1995): duty to license; circumvent IPR b/c of consumer demand for such action
39. Predatory Product Change and Market Foreclosures – Leveraging
· What is the appropriate standard for differentiating product change innovation from predation?
· How much deference should be given to the dominant firm?
· Should there be a prophylactic rule of non-intervention?
· Berkey Photo v. Eastman Kodak (2d Cir. 1979)

· Use of monopoly power attained in one market to gain a competitive advantage in another is a violation of § 2, even if there has not been an attempt to monopolize the second market; it is the use of economic power that creates the liability ( most restrictive standard
· U.S. v. Microsoft (D.D.C. s1998)

· Judge Jackson dismissed the leveraging claims
· Want the law to give room for pro-competitive benefits; worried that a rule that condemns such behavior will sweep into it a condemnation of pro-competitive, pro-innovation acts
· Ability to distinguish leveraging that harms from leveraging that benefits consumers
· If there is only harm to competitors and benefits to consumers then there is no antitrust harm

· Monopolist w/n exploit consumers by charging more for the bundle; already receives monopoly rents from OS monopoly
· Foreshadows Trinko – and in conflict w/EU practice – antitrust law is only concerned w/consumer welfare; leveraging d/n prove harm to consumers, only harm to competitors ( must show that there is some sort of monopoly pricing in the leveraged market (i.e., browsers)
AA. U.S. v. Microsoft (D.C.Cir. 2001)

· § 2 Principles
· To be condemned as exclusionary, monopolist’s act must have an anticompetitive effect

· π must establish anticompetitive effect; private π must establish injury is of an antitrust type
· Δ may proffer pro-competitive justification; shifts burden to π to rebut

· If unrebutted, court may balance anti- and pro-competitive effects

· Intent is irrelevant

· Causation b/t anticompetitive act and monopolization d/n have to be proven; important to remedy
· See p.256 for details and analysis of the case
· See p.273 for Sun Microsystems v. Microsoft (4th Cir. 2003)

· See p.276 for European Commission case against Microsoft

VI. Mergers

· Celler-Kefauver Amendment to Clayton Act §7 – prohibits potentially anticompetitive mergers (effect “may be to substantially lessen competition, or tend to create a monopoly”)
AB. Early Cases and the Evolution of the Doctrine
40. Horizontal and Vertical Effects ( Market Definition and Anticompetitive Effect
· Brown Shoe v. U.S. (1962)
· Market Definition: outer boundaries of a product market are determined by a) the reasonable interchangeability of use or b) the cross elasticity of demand b/t the product itself and substitutes
· Submarkets – (unfocused and unhelpful definition ) practical indicia:

· Industry or public recognition of the submarket as a separate economic entity; product’s peculiar characteristics and uses; unique production facilities; distinct customers; distinct prices; sensitivity to price changes; specialized vendors

· Geographic Market Definition:
· a) correspond to the commercial realities of the industry and

· b) be economically significant
· Direct competition in a fraction of the geographic market d/n avoid proscription by §7

· Effect of Merger on Competition: 
· “It is competition, not competitors, which the Act protects”
· Philadelphia National Bank (1963)

· PNB Presumption – where merger is of important competitors and there is already concentration in the market (more than 30% share), and it increases concentration significantly (more than 33%), parties must make clear how the merger will be pro-competitive
· Shifts burden to Δ to show that the merger is not anticompetitive
· Geographic market – how should the law treat a merger if it would increase the merged firm’s ability to compete nationwide or globally, but harm the local business community (consumers)?
· General Dynamics Corp. (1974) ( Turning the Tide
· 1974 – Supreme Court changed membership and the new majority was deferential to business interests, non-judgmental about bigness and industrial concentration and demanding of πs in their proof that a merger would harm competition
· In merger cases ( more concerned about competition and less about concentration
· Allows Δ to rebut PNB presumption by showing that statistics are not a good proxy for harm 
41. Conglomerate Mergers – Removal of Potential Competition
· FTC v. Proctor & Gamble (1967) ( no good!
· Does elimination of potential competition lessen competition in general in the marketplace?

· No – if vibrant competition and easy entry

· Yes – if industry is oligopolistic, and withdrawal of competitor would ease price raising
· Merger will lessen competition
· Lost Potential Entrant Effect: potential entrant has a moderating effect on oligopolistic behavior; if it enters the market, there would be no replacement to moderate such effect
· Entrenchment: fear that Clorox would benefit from P&Gs economies of scale and become a better competitor and lower prices and deter new entrants ( efficiencies blocked the merger!
· Are efficiencies a complete defense or partial defense to an anticompetitive merger?
· W/n make same assumptions about merger causing price increases
· Marine Bancorp (1974)

· Decided same day as General Dynamics and completely reevaluates P&G analysis
· Actual Entry Effect: but for the merger, Δ would have entered the market as a new competitor and stirred up competition; this d/n make the market worse off by declining to enter de novo; Requires proof of:

· High concentration and oligopoly behavior in pre-existing market
· Feasibility of alternate independent entry, including: financial capability, incentive, means
· Substantial likelihood that independent entry would result in pro-competitive effects

· Potential Competition Edge Effect: by being perceived as a potential market entrant, Δ has the effect of moderating incumbents’ pricing (“wings effect”); Requires:

· Must currently exert a pro-competitive force on oligopoly behavior
· Must be the most likely entrant or one of very few
· Barriers to entry must be high
· Declined to decide in favor of the government on either theory b/c of insufficient pleading; reserves the question of whether either of these theories could justify enjoining a merger
· D/n separate Actual Entry from Edge Effect: rare to have one without the other
· Hard to prove proof of alternate entry plans
42. Failing Firm
· Citizen Publishing Co. v. U.S. (1969)
· Failing Firm Doctrine – judicial created – evidence must shows that:

· 1) resources of one company is so depleted and the prospect of rehabilitation so remote that it faced the grave probability of business failure; and

· 2) there is no other prospective purchaser
· Must also examine effect of Bankruptcy Act, which provides prospect of reorganization
· Is the failing firm defense an industrial policy defense – we place more value to jobs and interests of stockholders than to the interests of competition and consumers?
AC. Contemporary Law and Enforcement

43. Modern U.S. Case Law

· Hospital Corp. of America v. FTC (1987)

· J. Posner – merger will lessen competition based on evaluation by FTC; earlier cases that found that concentration alone was bad, have been overruled in spirit
· Ultimate issue is whether the challenged acquisition is likely to facilitate collusion ( acquisition of a competitor has no economic significance in itself; concern is that it may enable acquiring firm to engage in cartelization
· Indicia that make it more likely for firms to act more collaboratively rather than rivalrously: 

· Fewer firms – makes it easier for firms to coordinate
· High barriers to entry

· Demand inelasticity

· Tradition of cooperation

· Pressure on industry to reduce cost
· FTC v. Staples (1997)

· What is the market? – used a mode of delivery (office supply superstores)
· Such a definition makes it narrow

· Analyzed under Brown Shoe: practical indicia of functional interchangeability, cross elasticity, uniqueness, variable pricing, submarkets – loose criteria lacks predictability!
· Cellophane: what are the reasonable alternatives (functional interchangeability)?

· Guidelines: assuming hypothetical monopolist, what would happen if raised price by 5%?
· What are the effects of the proposed merger?

· HHIs and market share would be huge ( prima facie case under PNB; but this is just a presumption; shifts burden to Δ to prove merger not anticompetitive

· Price Effect – assume correct market, evidence presented in the case that the merger would lead to price increases of up to 15%; Δ did not rebut this inference
· Likelihood, ease of entry? – hard or improbable, made case more difficult for Δ
· Efficiencies? – evidence of efficiencies are unbelievable (manufactured for the FTC)
· Heinz/Beechnut (D.C. Cir. 2000)

· Defenses – lack of price competition b/t merging firms, lack of collusion scenario w/Gerber (industry giant); necessary to compete against Gerber; increase innovation; efficient

· Effect of the merger?

· Would be a merger to duopoly! – such a high concentration of the market requires extraordinary efficiencies which must be merger specific
· Rejects all of Δ’s defenses, even that the merger is efficient and would save resources!
· Opportunity for coordination – not clear that the merged company would coordinate w/Gerber; always had two brands competing in each outlet, would be the same post-merger
· Δ must show structural market barriers to collusion to override the presumption
· Price Increase – perhaps Heinz and Beechnut were competing on price; merger may reduce this competition and lead to raised prices; insufficient information presented on this point
44. International Comparisons

· South African Merger (2000)

· Enjoined merger based on market analysis – rejected argument that market included high-end stores and found that market was sale of products on credit at low-end stores

· Considered affect of exit from market for providing credit purchases of furniture and appliances for poor ( not same as elimination of potential competitor since the other firm d/n compete in this market
· Canada specifically allows efficiency defense if the efficiencies outweigh competition loss
· Competition Tribunal must consider effects of merger based on a range of factors, including, deadweight loss, socially adverse effects on consumers (South African case), loss of choice and services, and impact on small and medium-sized businesses

· Is it proper to divide the analysis b/t a fractured consumer and competitor base

· Airtours v. Commission (2002)
· Issue: does the EU Merger Regulations reach “collective dominance”?
· Collective dominance may facilitate oligopoly w/o entering into an agreement or resorting to concerted practices as conceived in Article 81 and would prevent potential and actual competitors or consumers from reacting effectively

· Finds that the three factors are not met: 1) there was not increased transparency b/t dominant competitors; 2) tacit coordination was not sustainable (there was no effective retaliatory strategy); and 3) potential and actual competitors could jeopardize common policy
45. 1992 Merger Guidelines

· Three Categories of Mergers

· Horizontal mergers: focus of the Merger Guideline’s analysis is to prevent:

· Coordinated effects: equivalent to oligopoly theory; w/fewer firms in the market, they are more likely to act together even if w/o an agreement
· Unilateral effects: creation of single firm power on route to monopoly
· Vertical mergers: if more efficient no longer considered anticompetitive, even if disadvantageous to smaller firms (cf. Brown Shoe)
· Guidelines – prevent those that are exploitative to consumers by raising prices

· Two possible ways that vertical restraints are anticompetitive:
· Raises Prices –  may facilitate cartelization
· Exclusionary – raises barrier to entry
· Conglomerate mergers: includes other types of mergers
· Lessening of potential competition: concerned about discouraging firms outside of the market that otherwise would come in and be competitive way
· Entrenchment: no longer considered illegal; concern w/advantages to the merged firm over competitors, now see these as efficiency producing and consumer benefit enhancements
· Background questions: 

· Will the merger create or enhance market power or facilitate its exercise?

· Will the merger be exploitative or price-raising?

· There is no Cellophane Fallacy problem b/c we are examining the likelihood that the merged firm will raise prices over current prices

· EU Law – also asks whether the merger may create dominance and opportunities for its abuse, for example, by blocking competitors’ important channels of access to inputs or customers

· Analysis:

· Market Definition, Measurement, and Concentration

· Product Market Definition:
· Begin w/each product (narrowly defined) produced or sold by each merging firm and ask what would happen if a hypothetical monopolist of that product imposed a SSNIP, but everything else remaining constant

· If the reduction in sales of the product would be large enough to be unprofitable, then the Agency will add the product that is the next-best substitute for the merging firm’s product
· Considers the relevant product market to be the smallest group of products under this test
· i.e., Hospital Corp: all hospitals, no other good alternatives.

· Geographic Market Definition:

· Begin w/the location of each merging firm and ask what would happen if a hypothetical monopolist of the relevant product imposed a SSNIP, but everything else remaining constant

· If the reduction in sales of the product at that location would be unprofitable, then the Agency will add the location from which production is the next-best substitute for production at the merging firm’s location
· i.e., Boeing/McDonald-Douglass: global market, sellers and buyers operate without regard to borders; may have to look at trade barriers
· Participate in the Relevant Market:

· Current Producers/Sellers: includes vertically integrated firms and sellers of reconditioned and recycled goods if firms would offer these goods in competition w/other relevant products; any competitor that acts as a price constraint should be included
· Uncommitted Entrants: other firms not currently producing/selling the relevant product in the relevant area will be included if they would more accurately reflect probable supply responses to the monopolist’s price increase; includes firms w/existing assets and new or existing firms that could enter the market w/o significant sunk cost of entry and exit
· Calculating Market Share
· Based on total sales or capacity currently devoted to the relevant market together w/that which likely would be devoted to the relevant market in response to a SSNIP
· Usually can use prior year market share as a proxy
· Concentration and Market Share: HHI is calculated by summing the squares of the individual market shares of all the participants; Agency considers both post-merger market concentration and the increase in concentration resulting from the merger
· Post-Merger HHI Below 1000 – unconcentrated
· Unlikely to have adverse competitive effects, and require no further analysis
· Post-Merger HHI B/t 1000 and 1800 – moderately concentrated
· If the increase from pre-merger is less than 100 deemed unlikely to have adverse competitive consequences
· Increases greater than 100 potentially raise competitive concerns
( this level now considered to be low
· Post-Merger HHI Above 1800 – highly concentrated
· If the increase from pre-merger is less than 50 deemed unlikely to have adverse competitive consequences
· More than 50 potentially raise competitive concerns
· HHI above 1800, w/increase greater than 100 creates rebuttable presumption of anticompetitiveness ( may not hold w/increased emphasis on efficiency
· Potential Adverse Competitive Effects of Mergers

· Lessening of Competition through Coordinated Action – comprised of actions by a group of firms that are profitable for each only as a result of the accommodating reactions of the others; includes tacit or express collusion, and may or may not be lawful in and of itself
( Factors to consider similar to looking for a cartel:

· Availability of key information concerning market conditions, transactions and individual competitors (may be used to detect cheating and punish behavior);
· Extent of firm and product heterogeneity;
· Pricing or market practices typically employed by firms in the market;
· Characteristics of buyers and sellers: concerned about oligopoly; and
· Characteristics of typical transactions

· Lessening of Competition through Unilateral Effects – merging firms may find it profitable to alter behavior unilaterally following acquisition by elevating price and suppressing output
· Market w/Differentiated Products – may diminish competition by enabling merged firm to profit by unilaterally raising price of one or both products above the pre-merger level
· Combined market share is 35%+ and data on product attributes and relative product appeal show that significant share of purchasers of one firm’s product regard the other as their 2nd choice – market share data may be relied upon to demonstrate that there is a significant share of adversely affected consumers
· Rival Sellers – merger is not likely to lead to unilateral elevation of prices of differentiated products if, in response to such an effect, rival sellers likely would replace any localized competition lost by repositioning their product lines
· Entry – Timely, Likely, Sufficient

· Entry Alternatives – merger is not likely to create or enhance market power or facilitate its exercise, if entry is so easy that market participants, either collectively or unilaterally c/n profitably maintain a price increase above pre-merger levels

· Timeliness of Entry – 2 Yrs – only those committed entry alternatives that can be achieved w/in two years from initial planning to significant market impact
· Likelihood of Entry
· Entry alternative is likely if it would be profitable at pre-merger prices, and if such prices could be secured by entrant
· Entry is unlikely if the minimal viable scale is larger than the likely sales opportunity available to entrants
· Minimum viable scale is the small average annual level of sales that the committed entrant must persistently achieve for profitability at pre-merger prices
· Sufficiency of Entry – entry, although likely, w/n be sufficient if, as a result of incumbent control, tangible and intangible assets required for entry are not adequately available
· Efficiencies (1997 Revision)

· Merger-specific efficiencies

· Agency will consider only those efficiencies likely to be accomplished w/the proposed merger and unlikely to be accomplished in the absence of either the proposed merger or another means having comparable anticompetitive effects
· Merging firms must substantiate efficiency claims

· Cognizable efficiencies – merger-specific efficiencies that have been verified and d/n arise from anticompetitive reductions in output or service
· When efficiencies matter – when the likely adverse competitive effects, absent efficiencies, are not great ( efficiencies almost never justify a merger to monopoly or near monopoly
· Failure and Exiting Assets

· Failing Firm: a merger is not likely to create or enhance market power or facilitate its exercise if the following circumstances are met (narrowly applied):
· Allegedly failing firm would be unable to meet its financial obligations in the near future;
· It would not be able to reorganize successfully under Chapter 11 of the Bankruptcy Act;
· Has made unsuccessful good-faith efforts to elicit reasonable alternative offers of acquisition of the assets of the failing firm that would both keep its tangible and intangible assets in the relevant market and pose a less severe danger to competition than does the proposed merger; and

· Absent the acquisition, the assets of the failing firm would exit the relevant market
· Failing Division: similar requirement to failing firms:

· Upon applying appropriate cost allocation rules, division must have a negative cash flow on an operating basis;
· Absent acquisition, it must be that the assets of the division would exit the relevant market in the near future if not sold; and 
· Owner of the failing division also must have complied w/the competitively-preferable purchaser requirement under failing firms
VII. Vertical Restraints

AD. Vertical Price-Fixing – Resale Price Maintenance

46. Inferring a Vertical Agreement

· Background: law has changed since the 50s
· No longer important that vertical restraints can:
· Limit the autonomy of dealers to charge what he desires for the product
· Foreclose competitors – fencing competitors out of its share of the market
· Today only care about vertical restraints that are price-raising and output-limiting
· Economic arguments against per se rule (Chicago School) – if a producer desires RPM, RPM is probably good for consumers and is probably imposed to prevent free riding
· General Analysis

· Vertical minimum resale price agreements are per se illegal; d/n include maximum RPM (Kahn)

· Harder to prove an agreement after Monsanto since have to prove that there was no other explanation for the observed behavior
· Manufacturer may act unilaterally to fix price after Colgate
· Non-price restraints should be analyzed under the Rule of Reason
· Dr. Miles (1911) – RPM Contracts ( Free Trader Doctrine
· Contracts are void in violation of the antitrust laws – RPM by agreement is per se illegal
· Restraint of trade to prohibit alienation – seller cannot hold strings, must let new owner do what he will with the goods ( irrelevant to antitrust doctrine today

· Preventing competition among dealers – facilitating a cartel by prohibiting intra-brand competition ( competition among retailers would drive down price; but this is only true if Δ was a monopolist; if the market is competitive, not much latitude for dealers to raise price
· Holmes’s Dissent: Δ should be able to enjoin π’s discount pricing practices and run his business the way he chooses; hurt’s Δ’s reputation for others to use his product as a loss leader
47. How to Determine if there is a Contract, Combination, or Conspiracy

· U.S. v. Colgate (1919)

· Colgate noted suggested retail prices on its goods and required wholesalers and retailers to abide by them or it would not sell to them

· Colgate Doctrine – firm has a right of refusal to deal w/an RPM as long it is done unilaterally, w/o an actual contract (Dr. Miles) or creates an enforcement mechanism for recalcitrant retailers (Parke Davis)
· Policy may be announced in advance!
· Existence of agreement? – cannot be assumed from price tagging that this is a RPM agreement

· NOTE: line b/t a contract and a non-contract is very thin

· U.S. v. Parke Davis & Co. (1960)

· Viewed Colgate as an exception – program embarked upon to promote general compliance w/a suggested RPM exceeded limitations of the Colgate Doctrine
· Monsanto v. Spray-Rite (1984) ( Modern Application of Evidentiary Standard
· Viewed Colgate as the rule – raised the bar on what was needed to get to the jury:

· Direct or circumstantial evidence must tend to exclude possibility of independent action
· Want a prophylactic rule to encourage information exchange b/t manufacturers and dealers; Mfrs may decide to cut off distributors for non-price reasons, like poor customer service

· Mere acceptance of complaints by competitors of the price-undercutter as sufficient evidence for the per se rule could deter or penalize legitimate business conduct

· Established distinction b/t concerted actions to set prices (Per Se Rule) and concerted actions on non-price restrictions (Rule of Reason)

· Price and non-price restrictions may be closely linked but courts must make the distinction b/c they are treated differently by the law

· Business Electronic Corp v. Sharp (1988) ( When a Price Restraint is not a Price Restraint
· Price restraints vs. non-price restraints – rejects  formalism of “price restraints”
· In horizontal restraints, non-price restraints may constitute price restraints – Catalano
· D/n mean that the same would apply to vertical price restraints
· Compare Topco (per se illegality of horizontal agreement to divide territory) with GTE Sylvania (vertical restraint to divide territory is legitimate)
48. European Union Law on Vertical Distribution Restraints

· Consten & Grundig v. Commission (1966) – embeds the principle of a common market into EC competition law ( it is a most serious infringement of Article 81 for:

· 1) a producer to parcel out distribution territories at Member State lines;
· 2) to require the exclusive distribute to sell only w/in the State; and

· 3) to prohibit distributors in other territories from selling into the exclusive territories of others
AE. Vertical Non-Price Restrictions
49. Customer and Territory Restraints

· Schwinn Rule (1966) – overruled

· Non-price vertical restrictions are per se illegal ( mfr may not impose on a distributor by contract territorial or customer division; per se illegal b/c it places restraints on alienation
· Focused on intra-brand competition rather than inter-brand competition
· NOTE: EU law is consistent w/ Schwinn
· GTE Sylvania (1977)

· Overruled Schwinn Per Se Rule ( non-price restraints s/be analyzed under a Rule of Reason

· Efficiency justification – vertical restraints may protect against free riders, enhance efficiency and should be allowed; free riders may reduce output and services to consumers
· Mfr is likely to view the difference b/t the price at which it sells to retailers and the resale price as the cost of distribution, which the mfr will want to minimize

· Mfr may have a legitimate interest in having a higher price ( higher price might increase demand for goods if it leads to increased service, which could in turn increase output!

· Mfr’s objective is to find the most efficient retailer or wholesaler, which is determined by inter-brand competition, not intra-brand
· Rule of Reason – balance negative effects on intra-brand competition against positive effects on inter-brand competition
· π has burden to prove non-price restraints are not balanced by effect of intra- and inter-brand competition; mere lessening of intra-brand competition is not sufficient
· Scope of holding – relies on Posner’s analysis for vertical non-price restraints ( corollary to his argument is that price and non-price restraints should be treated the same under the law; this would mean that even vertical price restraints!

· Valley Liquors (7th Cir. 1982) – π must at least prove Δ had market power and vertical restraints enhanced market power
· NYNEX v. Discon (1998) – per se boycott n/a b/c this is a vertical arrangement
· Rejected that vertical restraint was per se illegal akin to boycott rule in horizontal arrangements (Klors) b/c π must allege and prove harm to the competitive process, not to a single competitor
· Rule of Reason Analysis
· D/n want to impinge on relationship b/t supplier and buyer; application of a per se rule would transform cases involving improper business morals into treble-damage antitrust cases!
· Other laws—unfair competition laws, business tort laws or regulatory laws—provide remedies for various competitive practices thought to be offensive to business morals

50. Agreement to Terminate Discounter

· Valley Liquors v. Renfield (7th Cir. 1982) 

· Unlawful Vertical Exclusive Selling Restraints: π must show that after balancing effect on intra-brand and inter-brand competition consumers are worse off in general

· Δ must have “significant market power”;  firm w/o market power is unlikely to adopt policies that disserve consumers b/c the market will react quickly
· Business Electronic Corp v. Sharp (1988) – Free Rider Justification
· Sharp had a suggested retail price, but d/n force adherence; Sharp appointed a second distributor, who complained of BEC’s discounting; Sharp agreed to cut off distributions to BEC

· Defined as a non-price restraint so not w/in the per se rule ( Rule of Reason
· Price restraints v. non-price restraints

· Vertical price restraints are per se illegal – easier for a small number of producers to collude on price; vertical price restraints reduce inter-brand competition b/c they facilitate cartelizing ( when conduct is in the per se illegal category, we want to make sure that it always raises price, reduces output, and is never helpful to competition!
· Value in protecting manufacturers from free riding – cutting off a discounter is not a clear signal on prices to inter-brand competitors ( cannot assume cutting off discounter is price raising, output limiting, and harmful to competition (Prophylactic Rule)
· Per Se Rule is inappropriate b/c
· Inter-brand competition is a significant check on vertical non-price restraints and possible “dominant retail power”
· Would be a perverse incentive to integrate vertically
· Dissent – naked horizontal restraint w/o efficiency justifications – Agreements w/no other purpose but to cut off discounters harms competition and likely entails market power
· S/n matter whether the agreement is horizontal or vertical
· Limits of the Free Rider Justification
· Eastman Kodak v. Image Technical Services (1992)
· Rejected Kodak’s defense that it was trying to prevent ISOs from free riding on its investment in product development, manufacturing and equipment sales in order to take away Kodak’s service revenues ( no support in the case law (?) ( such action increases barriers to entry by forcing potential competitors to enter two markets simultaneously
· Toys’R’Us v. FTC (7th Cir. 2000)
· Non-price vertical restraints that are designed to facilitate the provision of extra services-protect from free riding—are legitimate if the firm has the requisite intent to improve efficiency ( found TRU was only concerned about its economic interest in maximizing profits, not in keeping down its suppliers’ cost of doing business
51. Maximum Resale Price Fixing

· Albrecht v. Herald (1968) – overruled

· Per Se illegal to fix prices, whether minimum or maximum, because it cripples the autonomy of dealers and maximums may become minimums
· Economically counterintuitive – mfr would want as wide a distribution as possible; not likely to put out a maximum rate that w/n yield sufficient profit for distributors; wants the best distributors
· Atlantic Richfield Co. (ARCO) v. USA Petroleum (1990) 

· Vertical maximum price-fixing will not result in an antitrust injury unless it is predatory ( private party will not have standing under such an action
· State Oil Company v. Khan (1997)

· Is there a difference b/t minimum and maximum resale price fixing?

· Difficult to argue that even minimum RPM is always output limiting w/o redeeming values
· RPM d/n impair any interest that the antitrust laws interpreted in light of modern economics could be thought intended to protect ( general analysis is guided by the view that the primary purpose of antitrust laws is to protect inter-brand competition!
· Overruled Albrecht – insufficient economic justification for per se invalidation of vertical maximum price-fixing ( more likely to be output increasing
AF. Exclusionary Restraints
· Clayton Act §3 – prohibits tying arrangements, exclusive dealing, requirements contracts and reciprocity agreements where the effect may be to substantially lessen competition or tend to create a monopoly in any line of commerce
· Intended to supplement Sherman Act and to reach harmful agreements in their incipiency
· U.S. courts have largely abandoned concern w/acts that are unfair but not price-raising – leveraging – yet some vestiges remain of the earlier impulse to safeguard competitor’s opportunities on the merits; such an impulse finds resonance in the competition laws of other countries
52. Tying
l. Economics of Tying
· For tied products, given fixed proportions, there is one obtainable price for the package; the allocation of price b/t tied and tying product d/n influence the amount of the tied product that will be sold ( if this is the extent of the tie, then the tie d/n increase the seller’s monopoly returns
· Metering – premium price charged for tied product will track demand for tying product and reflect only the monopoly price of the already monopolized product (w/n effect tied market)
· Bork – monopolist in the tying market w/n be able to tie another product unless it gave some sort of incentive (i.e., reduction in price of monopolized product) sufficient to induce them to accept the reduction in their freedom to buy non-monopolized products from others
· Microhard Hypo – single monopolist in 2 products will extract a smaller monopoly rent than two monopolists; harm would probably be limited to innovation in the tied product
· Counterarguments to Bork:
· Lack of information, transaction costs, bounded rationality – buyer may not be sophisticated and, w/o information and ability to circumvent transaction costs, will rely on facile arrangement w/monopolist w/o exploring alternative suppliers

· Collective action problem – buyers are unlikely to act together to forestall seller from exploiting monopoly in tying product
· Passing on – high likelihood that monopoly overcharge will be passed on to consumers
· Anticompetitive effects:

· Might the tying result in a monopoly of the tied product, destroying suppliers that had invested in this market and were performing well?

· Might it result in less competitive pressure to innovate or reduce costs in tied product market?

· Might the destroyed suppliers be the most likely entrants into the tying product market and might the tie-in have eliminated potential competition and raised barriers to entry in tying market?
m. Early Approach of the Law – Modified Per Se Rule
· IBM (1936) – Per Se Rule
· IBM d/n have IPR; should provide specifications to others if concerned about quality control
· Anticompetitive reasons for tying:

· Metering: charge below cost for the tabulating machines and recoup losses by charging a premium for the cards; leads to heavy users to pay more for package of machine plus cards and light users pay less

· Cartelizing: oligopoly may have agreed to only sell cards to its machine purchasers at a higher rate – allows all to charge more
· Modified per se rule – International Salt (1947) and Northern Pacific Railroad (1958)
· 1) Force the sale of one product or service on the purchase of another (2 products)
· 2) Not insubstantial volume of trade in the tied market is affected

· 3) Must have monopoly (economic) power over the tying product
· Loews Block Booking (1962) – even absent a showing of market dominance, the crucial economic power may be inferred from the tying product’s desirability to consumers or from uniqueness of its attributes
· Economic power is presumed when the tying product is patented or copyrighted (limit rewards of IPR to the object of that grant)

· Tying is usually against consumer interest since the consumer is forced into an arrangement, but the consumer is usually benefiting in some way to the arrangement ( so the inquiry into harm to competition is uncertain and questionable!
· Would look in the market for the tied product and the tying product!

· Does the arrangement lessen competition or raise prices in the tied product market?
n. Modern Approach – Paring Down the Per Se Rule

· Fortner I (1969) and Fortner II (1977)

· Fortner I - violation of per se rule by finding two separate products (credit arrangement)
· Fortner II – no violation of per se rule by finding one product

· Burden on π to prove:

· Two separate products; and

· Δ has market power in the tying product

· Jefferson Parish (1984)

· Analysis under Modified Per Se Rule: d/n have to prove anticompetitive effects in the tied market, just show 1) power in the tying market and 2) a tie that is forced and involving a not insignificant amount of money
· Target of rule is exploitative tying – focus on market, not contractual arrangement
· Finds no forcing, patients don’t like the Roux services, they can go to another hospital
· O’Connor Concurrence: should be taken out of the modified per se rule analysis and analyzed under the Rule of Reason ( provides a 3 step Rule of Reason analysis:

· 1) Seller must have power in the tying-product market
· 2) Must be a substantial threat that the tying seller will acquire market power in the tied-product market
· 3) Must be a coherent economic basis for treating the tying and tied products as distinct
· Implication ( modified per se rule still stands but all elements are taken seriously and must be proved by π; must show market power and forced arrangement
· Identification of two products is difficult under this test as it appears to conflate products

· Eastman Kodak v. ITS (1992) ( Summary Judgment Analysis
· Market definition – service and parts

· For service and parts to be considered two distinct products, there must be sufficient consumer demand so that it is efficient for a firm to provide service separately from parts

· Market power – power in the tying product market

· Kodak – competition in the equipment market prevents market power in the aftermarket; Scalia adopts this as a substantive legal rule
· Court – theory is based on a false dichotomy that there are only two prices that can be charged—a competitive price or a ruinous one—but there could easily be a middle, optimum price at which the increased revenues from the higher-priced sale of the tied product would more than compensate for lower revenues from the tying product sales

· Scalia – would do away with per se illegality rule for tying cases applied to seller’s behavior in its single-brand aftermarkets
o. Microsoft (D.C. Cir. 2001)
· Applies Modified Per Se Rule: 

· Δ has appreciable economic power/market power in the tying product market
· Market determined based on evidence of consumers’ perception of the products and markets
· Two separate products – problem w/defining OS and browser as separate products; this may stifle innovation; must consider costs and benefits of putting the two products together 

· Cannot look at these facts from a product predation standpoint 

· Δ gives its customers no choice but to take tied product in order to obtain the tying product 

· Arrangement affects a not insubstantial volume of interstate commerce ( put in terms of dollar-volume so as not to be merely de minimis
53. Exclusive Dealing
p. Old Cases

· Standard Stations (1949)
· Exclusive dealing contracts are not per se illegal ( Rule of Reason
· Supplier may have clearer view of what and how to distribute
· Buyer gets assured source of supply
· It’s a vertical arrangement, so we presume efficiency
· Quantitative substantiality – would be per se illegal only where a large share of the market is foreclosed, depriving traders of opportunity:

· Tampa Electric (1961)

· Requirements contract are not per se illegal ( Rule of Reason
· Neither participant had market power
· Only 1% of the market was foreclosed by this agreement
q. Modern Law and Analysis

· Barry Wright Corp. v. ITT Grinnell (1st Cir. 1983)

· Rule of Reason ( tying-up market through exclusive dealings is often balanced by legitimate economic rationales ( reflects view that producer’s will make the most efficient arrangement in such contracts; mistakes will punish the firm and not competition (consumers)
· Microsoft (D.C.Cir. 2001)
· Violations: agreements w/OEMs limiting their ability to remove IE from OS, to constrain OEMs ability to accommodate Netscape, and w/key ISPs to exclude Netscape
· Defenses

· Those that want Netscape can still access it, not totally excluded
· Empirical issue about how much foreclosure is necessary to find a violation
· Consumers benefit from innovations (leaves open question of no monopoly scenario)
· Exclusionary acts insufficient to constitute violation since less than 40% of market foreclosed
· Not all cases say have to have 40% foreclosure: if π makes out the case of total exclusion from a large segment of the market still important
· Need to figure out if alternate routes still available
· May still be legal if the excluder had good business reasons for the exclusion – raising rivals cost will not suffice
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