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Boundaries of Liberty
Sherbert v. Verner

· She can’t get work b/c all jobs in area (mill jobs) req. her to work Sat. –law says to be eligible for unemployment must take available work offered by unemployment office unless have good cause not to -- state doesn’t consider religious reasons (Sat. sabbath) as good cause

· Free Exercise argument – she must choose bet. following her religion and qualifying for benefits

· State can’t say religious reason isn’t good clause not to work

· Doctrine of unconstitutional conditions – state can’t condition a benefit on unconstitutional basis

· Court rules law unconstitutional -- compares this to fining S for worshiping on Sat. 

· Seems to be then that what court is saying is that since state has created good cause exception it must include religious reasons under good cause

· Thus it would seem that if the law had been written w/o good cause exception she would lose b/c there would be no baseline to compare herself to

· Braunfeld v. Brown (Blue Laws case)

· Law is invalid if effect of it is to impede observance of religion or discriminate invidiously bet. religions even if burden is indirect

· Court says the difference is 

· In B there was a secular purpose – uniform day off for everyone 

· Standard interpretation of S case is when law imposes substantial burden on exercise person must be granted exception unless state can produce compelling state interest not to exempt him

· Stewart’s opinion

· This overrules Caldor case – law that allows people to choose their day off based on religion invalid b/c favors religion 

· S thinks religion should be advantaged or positively protected so he’s ok w/ result here – he doesn’t believe neutrality req.’d

· Neutrality paradox – if protect free exercise by giving religious reasons special exemptions may violate establishment clause by favoring religion over irreligion 
· Brennan says when regulatory structure favors religion violates est. clause but when lone individual treated differently to allow them to exercise religion it’s ok

Employment Division v. Smith

· What is the relationship bet. fact pattern in Smith and Sherbert? 

· Both cases deal w/ people who lost jobs for reasons related to religious practices then claimed unemployment from state but were denied 

· Difference is Smith religious activity was illegal

· Scalia’s maj. denies that this issue should even receive strict scrutiny – 

· When a law creates a substantial burden on a person’s religious exercise and where that exercise is central to person’s religion the state must provide an exemption for that person

· When law incidentally burdens religious exercise & law is neutral & generally applicable law is constitutional even if substantially burdens religious exercise & even if that exercise is central to that person’s religion -- caveats

· If there is in place a system of exemptions in place like in Sherbert state must provide an exemption to a religious reason

· Hybrid cases – that implicate another constitutional provision w/ free exercise – get compelling interest automatically 

· State can prohibit certain conduct – don’t get a pass b/c you’re doing it for religious reasons – as long as the law isn’t discriminatory 

· Scalia thinks it’s legis.’s tole to determine exemptions – bad for courts to try to decide the substantiality of burden & centrality of exercise to religion

· O’Connor frames it as whether state has compelling interest to control drug trade in general and says yes there is one

· Blackmun frames it as whether state has compelling interest in denying exemption for religious use of peyote and says no there isn’t

· My idea is neutral means not specifically directed at a religious practice – not created solely to block certain practice 

· i.e. Smith – law wasn’t aimed at religion at all, religion was incidentally effected by law w/ other intent

· Lukumi – law here not neutral b/c was created in order to block specific religious practice

· Even tho it’s generally applicable that no one is allowed to kill animals for ceremonial reasons – law invalid for not being neutral
City of Boerne v. Flores (1997)
· This case is a challenge to constitutionality of RFRA (which created strict scrutiny for all laws that infringe religious practices) passed in response to Smith b/c Congress didn’t like that case 

· Congress is trying to say yes we care about incidental burdens – K says can’t do this b/c SCOTUS decides what constitution means – in Smith said incidental burdens irrelevant Congress can’t change this

· Legis. by Congress under 14th amend. must be related to remedial end – correcting  invidious religious discrimination 
· Stevens’ theory is RFRA violates est. clause by preferring religion over non-religious institutions – direct descendent of Stewart’s opinion in Sherbert 
· O’Connor agrees RFRA unconstitutional but disagrees w/ Smith 
· Souter has serious doubts about validity of Smith holding
· Breyer also thinks Smith is wrong 
RLUIPA 

· Gets around RFRA problem by using spending power to restrict actions of entities receiving federal funding – if you do this, you lose your federal funding

· Gets around Smith by using Sherbert system of exemptions argument for zoning laws – thus seems like it’s just codifying Smith but maybe were worried Sherbert might be limited to unemployment – wanted to expand this caveat from Smith
Origins of Establishment Clause
Locke – Letter on Toleration
· Why should liberty of conscience exist?
· Not gov’ts job to look after people’s souls – Bible doesn’t give religious authority to any civil gov’t – people wouldn’t give auth. either b/c wouldn’t volunteer their souls
· Only way to change beliefs is by reason, not force 

· State may not know which religion is right – there are many & some wrong – don’t want to make people follow wrong one

· Locke’s idea that civil gov’t has nothing to do w/ salvation – set up for other purposes – is where est. clause comes 

· Idea of 2 spheres: religious and civil

· It’s belief not actions that is protected – Scalia in Smith
· Gov’t can order you to perform certain actions but not on religious grounds – motive of gov’t is what matters 

· See parallel with Kennedy – his incidental effects arguments come almost verbatim from Locke – incidental ok 

· State can neither req. not ban religious practices 

· Locke notes freedom for religious practices doesn’t cover illegal activity – but if something is allowed civilly then can’t be banned for religion 

· He recognizes that sometimes religious will have to violate laws to follow conscience – he says they’ll have to endure punishment 

· Qualifies this answer w/ idea that if law is truly unjust and based on religion men don’t have to obey it

· Locke doesn’t tolerate certain religious views (i.e. intolerant, atheists) – more important to preserve society than to allow complete religious freedom 

Historical Materials on Christianity

· Augustine believes that in order to serve God, state must pass laws to promote Christianity & punish sin – better if people obey God on own but forcing works too

· Thomas Aquinas

· 1st expression of the ideas of toleration & conscience

· Non-Christians shouldn’t be forced b/c to believe depends on will – but they can be forced not to hinder religion w/ blasphemy etc. 

· Heretical Christians can be forced

· Some rituals (Jewish ones) are to be tolerated

· Conscience – should listen to it but possible to make mistakes so must listen to church to prevent this – thus conscience not free

· Martin Luther believes can’t go against conscience 

· Idea of conscience is Christian & liberty of conscience is Protestant but general argument applies more broadly 

· Tradition can be secularized & generalized if we leave out God – liberty of conscience idea is basis of what it means to be human

· Debate on free exercise clause is whether exemptions are req.’d or not

Meaning of the Establishment Clause

· There are three main theories about its origins

· Westphalian view (Akhil Amir) – states were meant to develop their own religions w/o federal interference – est. clause not meant to be inc’d

· Jurisdictional view (postmodern view) (Steven Smith) – was compromise bet. those that wanted no est.’d religion anywhere & those that wanted est’d religion – thus no fed. est’d religion, states can do what they want
· Liberty of Conscience – Feldman’s View

· Unifying theory behind est. clause was liberty of conscience – idea of separate spheres for civil & religious

· Est. clause means can’t make someone engage in a religious activity that they disagree w/ 

· Free exercise clause means can’t stop someone from taking part in religious practices they want to do 

· Under this view inc. ok b/c just use liberty of conscience principle 

Origins of the Wall Theory
· Roger Williams clashed w/ leadership of Mass. Bay Colony – he argued for religious freedom:

· Civic gov’t & church both have same goal: to make people more godly – but if they’re combined necessarily one will be subordinate to other

· Wall – church is surrounded by wall which keeps out wilderness of society – wall bet. garden (church) & wilderness (state)

· Focus is to preserve sanctity of church not worried about state 

· Difference bet. Williams & Locke

· L is more focused on salvation of soul

· W is more concerned w/ church as an entity 

Jefferson and the Wall of Separation

· Letter from Baptists invokes harm principle – state can only punish those who do physical acts can’t punish beliefs

· Jefferson believes:

· State power reaches actions only, not opinions – see Locke

· Meaning of est. clause is wall of separation bet church & state 

· Congress can’t make laws respecting religion – executive just executes their acts thus shouldn’t make religious prescriptions 

· J concerned about expansion of state power – church/state combos end up w/ too much power in one place – like King of England 

Problem of Funding
Barnes v. First Parish

· Challenge to law collecting taxes for support of ministers (only state religion ones)

· Court holds giving money doesn’t violate conscience – one of main powers of state is levy taxes – can’t function w/o this – allowing anyone to withhold money when don’t like way it’s spent would undermine entire system of gov’t

· Could say this is different b/c religious – but answer is your money not spent on religion  

· Religion is seen as serving public good b/c teaches morality which presumably results in people respecting laws b/c they should instead of b/c they’re afraid of punishment – this is more effective 

· Erastian argument based on obedience – religion teaches obedience to law thus makes people more contributing members to society 

· General rule w/ est. clause is you can’t argue that specific gov’t spending violates liberty of conscience b/c it would be too hard to draw line 

Shah

· Court defines secular – diff. from American def. --  can’t be state religion but state can recognize religions as part of history of India just has to treat all religions same 

· This is cultural not religious

Simmons-Harris v. Zelman

· Cleveland school vouchers case 

· Rehnquist maj. hold this program ok b/c choice of where to spend money state provides is up to parents, it’s completely voluntary – state doesn’t promote any particular school, it’s neutral 

· Souter argues no real choice here b/c those receiving vouchers can only afford Cath. schools – private schools too expensive

· Also worried tp’s will object to their money going to religious schools

· Breyer is worried this will cause political divisiveness b/c

· Gov’t may want to have some control curriculum 

· Different religions may compete for funding 

· This could lead directly to debates about merits of religions
Everson (written by Justice Black)

· 1st case to extend est. cause against states

· Famous passage on p.682 re: what est. clause means

· “Neither can pass laws which aid one religion, aid all religions, or prefer one religion over another.”

· F says most scholars would agree w/ parts 1 & 3 but not 2

· Strange result b/c says state providing bussing for Cath. schools ok

Black

· Claim that Black’s support of strong separation of church and state is based on anti-Catholic sentiment

· F sees this as somewhat overstated b/c Black was a big part of eliminating Protestant rituals from public life such as schools

· When you look at his jurisprudence on both clauses est. and free exercise anti-C sentiment just doesn’t explain it all

· Big Jefferson fan essentially adopts J’s view of separation
Lemon

· Test p. 693 -- 3 elements to examine:

· Statute must have secular purpose

· Principal & primary effect must neither advance nor inhibit religion

· Must not foster an excessive governmental entanglement w/ religion

· Strokes down both RI law that pays Cath. school teachers & PA law that reimbursed Cath. schools for secular educational expenses based on entanglement

· There are various kinds of entanglement involved:

· Institutional – environment of school is so sectarian it might have influence even w/o specific indoctrination 

· Content – make sure what’s taught doesn’t involve religion – but content problems could arise in public schools as well as private 

· Supervisory – must watch what teachers are doing – but have to do this in public schools as well

· Political divisiveness – court says est. clause was meant to protect against political divisions on religious lines – F says this isn’t supported by historical materials – prof. that asserted this just made it up

Aguilar

· Public school teachers teach certain remedial subjects in Cath. schools
· Brennan

· Entanglement
· Sectarian environment
· Content – same as Lemon 
· Institutional alliance – idea is that those that work for religious org. & those that work for gov’t shouldn’t be working together 
· Brennan is very skeptical of Powell’s divisiveness argument b/c he doesn’t buy it (doesn’t think this is a constitutional concern) 
· Powell worried that this id will cause political divisiveness – basically thinks this b/c aid to Cath.’s 
Witters

· When money available to help blind student he could use this to study even at religious institution to enter ministry 

Zobrest

· Where state funds translators for deaf students has to provide this service even if student chooses to attend parochial school – no est. problem b/c student chose school state not involved 
· Court’s not worried about content entanglement – assumption translator won’t interject – weird b/c opposite assumption in Aguilar 
· Could have made free exercise argument – state denying generally available benefit based on religious affiliation – answer is est. clause prevents accommodation
· Almost every time est. claim made could make free exercise claim but est. trumps free exercise – preventing est. entails some restrictions on free exercise 
Agostini

· Overturns Aguilar
· Says law has changed here – see Zobrest and Witters 

· Zobrest gets rid of content entanglement problem

· Witters gets rid of environment entanglement problem

· A possible interpretation of these two cases is that there’s a carve out in est. clause for disabilities 
· Leaving religious institutions out of disability coverage might be seen as discrimination against disabled & institutions themselves 

· But what about institutional entanglement?

· This is a problem that was not fixed by the change in law 

· Financial assistance to sectarian schools ok as long as doesn’t create an incentive to send kids there – this would be advancing religion

· Where aid is allocated on neutral basis & available to both sectarian & secular schools there’s no incentive & aid less likely to advance religion 
Rosenberger

· Group wants to UVA to give them funding for religious magazine from general fund collected for student groups’ publications

· UVA argued est. cluse violation b/c state U so can’t be seen to advocate religion

· Court holds this is a limited public forum thus can’t discriminate against viewpoints under free speech precedent

· This is viewpoint discrimination b/c UVA allows funding to other org.’s that discuss religion along as it’s not a religious org. 

· Court says no est. clause problem b/c funding is neutral– not creating preference for any one religion or for religion over anything else 

· The key point of this case is that the free speech clause is going further than est. clause (which says what state may do) to say what state must do

· If state provides generally available funds for free speech it must fund religious institutions for this speech

Blaine Amendment

· Goal was to stop Cath. schools from getting state funds 

· Idea behind public schooling is to educate public so it can participate adequately in democratic gov’t & elections

· Moral education component was important – F argued in his paper that elites felt religion was the only way to get moral education 

· Elites are Protestant so that’s religion in public schools – not initially meant to be anti-Cath. 

· Anti-Catholicism appears as an election issue for Republicans b/c they needed a new issue after the failure of Reconstruction 

· Protestants used Cath. non-belief in liberty of conscience as an argument against them 

· Amendment doesn’t pass a lot of states pass amendments – it becomes est.’d that gov’t won’t pay for Cath. schools 

· One crucial consequence of this is integration & Americanization of Catholics 

Chicago Industrial School for Girls

· Cath. juvenile hall type situation for runaway girls challenged under Ill. baby Blaine 

· In earlier case court rules this is invalid as aid to religion even tho state would have to pay for these girls anyway 

· Court says since state pays Catholic org. less than what it would cost it to care for girls itself can’t be aid – aid would mean state helping org. above & beyond what they would receive for their services in arms length transaction 

Locke v. Davey

· WA scholarship program excludes religion majors b/c state has baby Blaine 

· Rehnquist says this wasn’t a Blaine amendment – this isn’t true 

· Why did court avoid this? Isn’t it same as anti-gay sentiment that invalidated state constitutional amendment in Romer v. Evans?

· Why is this different from Rosenberger?

· Trying to argue state has obligation to provide funding for religious education 

Regulating Morality

Reynolds v. United States 
· Challenge to law making polygamy crime 

· Distinction between actions & beliefs 

· Congress can regulate actions (but not opinions (think: Locke)) if they violate peace & good order of society

· Marriage = civil contract – has religious meaning but civil aspect allows regulation

· If had said marriage is religious exercise would mean violation of free exercise clause to regulate it 

· Argument that how marriage functions shapes all of society therefore ought to be w/i civil regulation

· Fundamental social and political bonds of society reflect an outgrowth of the interpersonal, romantic, sexual, and familiar relations

· This matters a lot when we look at Goodridge
Davis v. Beason 

· State req.’s oath denouncing polygamy

· This basically regulates belief not just action
· Court says free exercise means may engage in worship & exhibit sentiments in ways think proper but not in ways that are injurious to others

· Why on this view is it OK to obligate people to swear to this oath?

· Advocacy of polygamy alone is harmful to society

· Basically wants to coerce the church to abandon actual exercise AND advocacy of practice

· In Romney v. United States (1890) SCOTUS approved seizure of Mormon church property – so basically they were coerced to change their practices

Cleveland v. U.S. 

· Maj. opin. upholds polygamy prosecution

· Murphy dissents arguing:

· No basis for saying that polygamy is immoral 
· Mistake in statutory interp. to include polygamy under immorality in statute
Goodridge v. Dept of Public Health (MA 2003)

· Gay marriage in MA – opinion doesn’t discuss religion

· Can argue religion has everything to do w/ debate (& this opinion)

· Issue is def of marriage – MA statute says bet. 1 man & 1 woman – historically emphasis intended to be on "1" to exclude polygamy 
· Rationale for traditional def =religion
· Structure of decision:
· Maj. says none of arguments against gay marriage have rational basis – F thinks this is true b/c only rational objection is religious reasons

· None of dissents capture opposition to same sex marriage based on morality – drawing on religion to define morals

· F notes that no one in Goodridge says that it is a question of religion

· F says values (embodied in law) derive from morality which is derived from religion 

· Many laws rest on moral grounds – even harm principle based on morality to some extent b/c we know that some harms are worse, etc. 

· Why should moral values based on religion not be a valid basis for law?

· Locke believed society can impose its morality on members

· Ruggles argument -- Christianity tied to moral fabric of society – F says now this would be religion in general -- thus ought to be enough

· Constitutional amendment would overrule judicial decisions & say  morality based on religion is a rational basis for ban 
· Lawrence v. Texas animus idea – said animus alone didn’t = rational basis for law but animus plus valid concern about harm to society enough

· Morals aren’t enough must be trying to prevent some social harm also

· We know animus is acceptable basis for laws – ex. treatment of felons – courts uphold these laws as moral judgment of legis.

· Zoning laws could be analogized to gay marriage ban – zoning creates bans in order to protect community interests 

· F says these laws based on reverence of past traditions, history – keep things same as always were

· F thinks we get this Burkean value from religion b/c it’s main point of continuity in society – explains why don’t respect new religions as much until have been around a while (like Mormons) 

· F believes moral value of marriage is changing & people are accepting gay marriage – future court decisions will reflect this F notes Scalia’s dissent said Kennedy’s (Lawrence) allows same sex marriage 

People v. Ruggles

· NY statute against blasphemy – def. based on common law – here JW convicted

· Odd statute b/c offense based on certain view of religion but state constitution protects all religious expression 

· Idea is other religions, besides Christianity, have right to preach views 

· Court upholds conviction

· Public morality argument – affects interest of civil society – how?

· People hearing him get mad

· Harmful to fabric of society (morality)– ex. if blasphemy allowed oaths won’t mean anything & state undermined 

· Another concern is preventing vigilante justice – court says duty to step in 

Problematics of Liberty
Cantwell

· Court notes free speech has limitations – ex. can’t incite violence 

· Only danger C posed was possibly offensive nature of his content

· Here danger of vigilante justice (Ruggles) not enough to limit C’s free exercise 

· Court thinks it would be wrong to enforce disapproval of community on C

· No longer focused on preserving moral fabric of society as in Ruggles – why? 

· Beyond obvious time period difference -- content is exercise of his religious beliefs whereas R’s wasn’t

· F says C is proselytizing – stopping him = greater restriction on his rights (liberty of conscience) than just not allowing people to run around talking shit (like R was doing)

Gobitis

· JW’s don’t want to pledge allegiance or salute flag – expelled for not doing so 

· Believe flag is graven image & don’t want to violate commandments 

· Court says state’s interest in creating unity & loyalty to state trumps 

· Court says grating exemption is up to legis. – not courts job to protect minorities

· Cohesion of state (which is basis for civil liberties) is undermined by exemptions 

· Frankfurter feels w/o unity state will fail & can’t have liberties w/o state

· Also thought if courts protect civ. lib. leg, & public will stop doing so

· Is it plausible that nat’l unity is best determined at local level?

· F says tension bet. these ideas – nat’l unity & local gov’t don’t seem to go together
Barnette

· Jackson’s maj. opin. says respecting cultural diversity means creating exemptions 

· Nat’l diversity created intellectual talent of country – having freedom of intellect means protecting eccentrics (JW’s) 

· 1st time court says job is to protect minorities from maj. & uphold civ. lib.

· Fr. believes minorities should be protected but it’s legis.’s job 

· Based on Madisonian view that interest groups balance ea. other

· Historically US relatively liberal & good at protecting rel. min.’s

· J’s view more cynical – maj. will oppress minority not protect it

· J cynicism reaction to WWII & segregation in south

· This brought J and others to the view that it’s essential to do 

· Felt courts best situated to protect min.’s b/c insulated from maj. influence – thus courts reflect will of elite to do something that’s against will of populace 

· Fundamental tension of constitutional law for last fifty years is justifying this view while still condemning Lockner 

· Frankfurter’s Dissent sort of slippery slope concern

· Exemptions here req. other exemptions; e.g. Bible reading

· Also kids that opt out will be treated differently – this worries him b/c of what’s happening in Germany – he wants to erase difference, everyone treated the same 
Goldman

· G is Orthodox Jew who wants to wear yarmulke while in uniform 

· Air Force reg. re: head gear

· Authorized (i.e. helmets) head gear can only be worn outside – visible deviations not allowed but exemption during religious services 

· Military’s main argument for these regs is uniformity among soldiers 

· Can argue uniformity means being treated alike as well as dressing alike

· Church service exemption ok b/c happens during leave time 

· Rank – might cause insubordination issues related to rel. diff. 

· Suppression of individuality important to maintaining hierarchy – idea is soldiers should just see rank not person 

· Camaraderie – rel. diff. might cause problems bet soldiers w/i rank 

· Argument that 1 exemption won’t have big effect

· Counter-arg individual exemptions always seems de minimis but add up

· Comes before Smith but – reg is generally applicable (applies to all) – is it neutral?

· Can argue not neutral b/c only hurts those w/ religious head gear – biased towards certain religions – not neutral towards rule breakers 
· Then neutrality meaningless – laws always biased against rule breakers 

· Regs weren’t directed at Orthodox Jews (like Lukumi law) 

· Could argue Sherbert framework not Smith 

· Court rules no exemption req.’d b/c military concerns outweigh G’s interest

· They’re not applying Sherbert here 

· Military gets greater deference than other branches of gov’t 

· Avoiding Sherbert is deference – still make military justify regs –beyond rational basis but no explicit definition of standard

· Do balancing so seems more like Sherbert than Smith 

· Stevens’ concurs b/c worried about equal treatment for all religions – thinks court won’t protect less popular/accepted rel. min.’s

· Weird b/c basically saying ignore constitutional mandate 

· Constitutional theory – con law cases can be divided into two cat.’s

· Const. operative proposition – rule e.g. don’t deny religious exercise 

· Decision rule – statement about how constitution should be interpreted not what it means 

· Thus Stevens view = only apply con op prop if think court can consistently apply it in future cases 

· Problems w/ decision rules 

· They’re not in constitution – who says Stevens can do this – isn’t he obligated to protect G’s rights 

· Policy judgment 

· Doesn’t declare what law is 

Lyng

· Issue is whether forest service may build roads that go thru or near part of traditional N.A. reserve – land is crucial to practice of N.A. religion 

· O’Connor maj. opin. accepts this is substantial burden to religion 

· Doesn’t want to look into nature of religious beliefs

· No substantial burden test where incidental effects of gov’t action make it more difficult to practice religion but don’t coerce action contrary to religious beliefs 

· Can argue coercive b/c raising cost of participating in this religion – Sherbert said raising cost = coercion b/c believer has no valid choice 

· F says O’Connor thinks this is different b/c might refrain from doing something beliefs would encourage them to do but not being forced to do anything

· Why is it worse to force action than to prevent action?

· Background assumption in Christian (and other religions) that failing to perform act not as bad as performing prohibited act 

· Weird that she invokes coercion w/ free exercise (usually assoc. w/ accommodation – anti-coercion principle assoc. w/ est. clause)?

· Thinks physical location not crucial thus freedom of conscience not violated by eliminating a particular place of worship 

· Brennan would have court look into substantiality of burden – here burden is huge 

· Problem is Roy --  objection to SS # to receive public benefits – court said no exemption here

· Distinguishes b/c was dealing w/ internal gov’t affairs – can’t have veto here – Lyng  about effect of gov’t action on public 

· But every gov’t action effects public & we don’t allow veto power

· F says B must be saying that N.A. land is special 

Lukumi Babaluh Aye

· Fla. animal cruelty law used to ban Santeria practices

· Town relied on Att. Gen.’s interp. of law 

· If wasn’t aimed at religion neutral & generally applicable 

· Could say this is an individualized exemptions situation

· Show ex. not enforced against hunters – argue this is exemption

· But every statute involves discretionary enforcement – this would eviscerate Smith b/c every law would be in this category

· But many courts still like arg. – see Tenafly
· Could argue expressive free speech thus hybrid claim – strict scrutiny 

· Could argue can’t give gov’t officials auth. to decide whether religious practice important/not reason for exemption 

· But we often give officials this power

· Strict scrutiny state interest in protecting animals & stopping violent behavior – but we eat animals so how compelling is protecting them

· Court looks to see if law is neutral – Smith
· While neutral on face this doesn’t end inquiry

· Court argues statutes cover only Santeria 

· Even tho says sacrifice word not necessary religious – could be non-religious rituals or ceremonies

· Ex. Thanksgiving, annual deer hunt, bull fighting 

· Court says record shows officials were aiming at Santeria 

· Don’t look to legis. intent b/c Scalia won’t sign onto this – but that’s what’s driving opinion (animus in intent)

· Are there some rights which no compelling interest can trump?

Tenafly (3rd Circuit NOT SCOTUS)
· What act by borough council gives rise to case?

· Order to Cablevision/Verizon to remove lechis from telephone poles

· Previous failure to req. removal of other objects attached to poles

· Address numbers, decorations, etc.

· Town says other objects not permanent 

· Court says failure to generally apply law means can’t use it to ban lechis b/c discriminatory enforcement 

· Statute seems neutral & generally applicable 

· Can’t make not neutral to rule breakers argument (Goldman) b/c lechis not req.’d by Jewish law just more convenient 

· Ordinance says no exceptions but could be amended or new ordinance passed

· Could say can attach anything not visible/noticeable 

· Call this exemption for this religion not favoring them – could also argue lechis not religious so no est. clause violation

· Endorsement test – disfavors other religious groups (w/ visible objects) 

· Seems after this case 3rd cir. law is if exemptions allowed to neutral generally applicable law exemption must be given to religious groups who are substantially burdened – re-instating Sherbert & getting rid of Smith 

· Smith said courts shouldn’t look into substantiality of burden 

· So 3rd cir. says any burden wins an exemption – qualifies as substantial

· F says this is exact opposite of what Scalia meant 

· Couldn’t make free speech claim b/c admitted lechis not religious expression to get around est. clause problem

· But reason town didn’t want lechis was b/c thought they expressed religion – seems court suspected bias behind town’s decision 

· Couldn’t say animus b/c lower court found none – not de novo review 

· Lukumi & Tenafly both ex.’s of court fudging doctrine b/c see animus behind law 

· Could reconcile these cases w/ Smith by saying both had evidence in record that statutes were used for religiously discriminatory purposes 

· 3 possible rules resulting from this:

· Gov’t can’t coerce religion to act certain way

· Gov’t action can’t be motivated by religious animus

· Action or failure to act can’t be motivated by animus 

Kiryas Joel

· NY was trying to create a religious accommodation for Satmar Jews

· In free exercise cases pl. is denied accommodation & sues – in est. clause cases pl. objects to accommodation 

· Souter maj. opin. worried legis. won’t be consistent w/ future accommodations 

· Odd concern b/c can rely on courts to enforce equality in accommodations – taken to extreme would mean no exemptions b/c always worried about this problem 

· Law not sufficiently neutral b/c helps one religious group

· State can’t delegate power to religious org. – banned by est. clause 

· Says this is delegation to religion b/c all in town are same religion 

· But law allowing inc. of towns is neutral

· F says control wasn’t delegated to religion it was delegated to the members of the community who happen to be religious 

· Souter thinks difference is form not substance 

· F says can’t deny people civic authority b/c they’re religious 
· S’s problem is purpose – reason they were asking for civic authority was to promote their religion – needed town defined so that religion isolated – nature of request was fusion of gov’t & religious purpose 
Bar-Ilan Road

· Issue is balance of constitutional rights: freedom of movement v. right not to have religious sensibilities offended

· Freedom of movement is part of human dignity rights 

· Could argue doesn’t mean right to use cars

· Movement is given weight here b/c Israel = religious state – human dignity rights are way of protecting non-believers (in state religion) from coercion  

· Balancing test bet. these 2 rights result of which is roads will be closed only during prayer times & only to general public – gov’t must reconsider if residents should be allowed to drive during these times 

· US courts never openly say balancing interests of competing social groups 

· Must look into substance of religion in order to balance 

	Exemptions Chart
	Free Exercise
	Establishment Clause

	Strong
	Souter -- exemptions req.’d
	Souter– can’t create exemptions that overly preference religion Kiryas Joel

Stevens – clause prohibits exemptions that place religion above non-religion

	Weak 
	Scalia – exemptions not req.’d, Smith
Stevens – no exemptions b/c court won’t be consistent – makes it hard to create exemptions unless apply to religious & non-religious equally
	Scalia -- legis. can make whatever exemptions it wants


US v. Seeger

· D’s want to use conscientious objector to get out of draft – beliefs:

· Seeger – won’t answer if believes in Supreme Being– believes in moral integrity/code of goodness 

· Jakobson – believes in supreme reality in sense that their is something responsible for existence of man – believes in Godness 

· Peter – believes in power in nature that helps man in ordering his life 

· Court seems to take a deferential stance towards sincerity of these beliefs 

· Test is if beliefs occupy place in D’s lives that God occupies for others then these beliefs qualify them for conscientious objector 

· Court finds these beliefs pass test

· Maybe court is worried about potential est. clause violation w/ statute that only exempts religious – religion benefits over non-religion 

· Can argue just an accommodation

· If free exercise req.’s exemption can’t be that exemption violates est. clause – would be inherent contradiction bet. clauses 

· Is exemption req.’d?

· 3rd Cir. any other exemptions to draft such as health exemption would make religious exemption req.’d Tenafly

· Seems like substantial burden & might not be compelling interest Sherbert 

· Under Smith exemption not req.’d

· Scalia thinks exemptions not req.’d by free exercise but can be created by legis.

· Opposite view also plausible – free exercise clause req.’s exemptions & they can only be made in these case b/c otherwise violates est. clause as preference for religion 

· Doctrinal concern – worried Supreme Being test violates est. clause & not convinced free exercise clause req.’d exemption here

· Or might have expansive view of religion – Tillich quote – whatever you believe in above all else & take seriously is what God is 

· Thus can see court as trying to define religion

Gillette & Negre v. Larson

· Conscientious objectors are Catholics -- C theology says war wrong if immoral – D’s think this war (Vietnam) is immoral thus want exemption

· Exemption statute says you must object to all war to qualify

· Court denies exemptions -- meaning of statute clear 

· Allowing this exemption would expand conscientious objector category too much 

· Both objections based on religious views – no diff. 

· Court has practical concern about military being able to get enough bodies

· Exemptions for pacifists ok b/c few of them – but can’t allow main stream religions to get exemption – would be detrimental to draft

· F says court is sort of finding compelling interest in maintaining draft 

· Compelling interest isn’t cost benefit analysis 

· Substantial burden doesn’t have to be a really bad burden 

· But compelling interest will trump even bad burden (cardinal sin) unless think there are some rights that can’t be trumped

Bob Jones

· State’s compelling interest in anti-discrimination overrules BJ’s religious freedom 

· BJ’s argued it’s not a state actor so can discriminate if wants to 

· Gov’t response was then no tax exempt status – took away  benefit 

· Argued denial of benefit was substantial burden Sherbert
· Also policy not neutral & generally applicable b/c other forms of discrimination allowed like sex discrimination etc. 

· Gov’t can ban one type of discrimination it doesn’t like – as long as it applies policy to all that discriminate in this way it’s ok 
Public Religion, Institutional Separation & Endorsement
McCollum
· Situations where kids were “released” to have religious education after regular classes had existed for decades

· After incorporation of 1st amend. against states starts getting challenged -- traditional liberal org.’s such as ACLU, Unitarian church amici – began to see civ. lib. (thus both clauses) as about protecting minorities 

· F notes that est. cases aren’t necessary about minorities 

· This case is about min. if we see Cath.’s as maj. (otherwise it’s accommodation for Cath. min.) – line bet. accommodation or rule helping maj. crucial

· Court hints at Kiryas Joel argument that state is delegating power to religion

· Entanglement-like argument – can’t use tax-supported property to aid religion 

· Also students may feel coercive pressure to conform to maj. religion

· Jackson’s dissent says no constitutional guidance here – no way to determine this based on law so court has to make judgment call

Zorach

· Kids leave school for religious training – all costs are paid for by religion 

· Douglas’ maj. opin. says this is ok b/c no coercion – attendance voluntary

· How is there coercion in McCollum but not here? 

· McCollum is re-characterized as prohibiting only when on campus – b/c this program is off campus it’s ok

· 2nd concern about coercive pressure ignored

· US institutions presuppose a Supreme Being 

· Implies denying students leave for religious holidays or events would violate free exercise clause

· But big difference bet. occasional release for religious events & regular release for religious instruction

· Douglas is arguing that if strikes this down then he would also have to strike down all public manifestations of religion – i.e. pledge of allegiance, swearing to God, etc. 

· Black’s dissent notes no difference bet. this case & McCollum

· Jackson’s dissent says court is caving to political pressure b/c McCollum unpopular 

Engel 

· NY creates school prayer – very general to apply to all religions

· What might be offensive about this prayer?

· Substantive – might have problems asking God for these things

· Expressive – might not want to pray this way 

· Might not believe in one God

· You’re belief in God might preclude you from asking him to protect state 

· Fact that it’s written by school board – not a religious org.

· Fact that state is req. this – coercion to pray 

· Might offend b/c so watered down

· Under free exercise state has to allow opt out – pl. arguing est. clause violation b/c want no prayer at all

· Court holds when power of state is placed behind particular religious belief it’s coercive to minorities – violation of est. clause

· Coercion sufficient but not necessary for est. clause violation 

· Another reading says coercion necessary but can be indirect coercion 
Donahoe

· ME req.’s reading King James Bible in public schools

· Pl. was expelled from public school for refusing 

· She wants an accommodation – either not to read Bible or read Cath. version

· Claim brought under ME’s constitution 

· Gov’t can’t subordinate or preference one sect over another – est. 

· Citizens can’t be harmed or molested for religious beliefs – free exercise

· What would happen if she brought this claim today under fed. const.?

· Est. Clause 

· Could argue no secular purpose & gives preferential treatment to one religion over another 
· Free exercise – Smith analysis

· Court denies accommodation

· Court says KJ Bible not religious just reading but also wants to maintain idea of Bible having moral value 

· Says  Cath.’s & Protest.’s share common morality so pl. shouldn’t object – she’s Christian so she must like the Bible 

· Says Cath.’s ban lots of books – Galileo, Locke, etc. – can’t let religion influence what books can be taught in schools – slippery slope 

· This is just one girl but Cath.’s are big group – concern like Gillette of big accommodation destroying system – giving accommodations to large groups gives veto power 

· Don’t want religion dictating public school curiculum

· Court is saying constitution supports maj. not supposed to give min. veto power 

Accommodation Hypo
· Student wants to opt out of reading KJ Bible in comparative religion class --school says accommodation will destroy assignment 

· Could argue neutral & generally applicable assignment so has to do it

· In 3rd Cir. could argue homework has system of exemptions so have to exempt student here for religious reasons

· Would you feel differently if student wanted to opt out of evolution assignment?

· Could argue for both assignments it’s coercion to be forced to study something against your religious beliefs 

· Could argue they’re diff. – biology neutral b/c secular – not preferential to any religion 

· But can say not neutral b/c there are other options i.e. creation science 

· Practically, allowing accommodations may be impossible w/o changing curriculum

· Presumably Donahoe would object to KJ Bible read out loud in class

· Behind concern about providing accommodations is worry that providing these will destroy commonality of experience of public school students 

· Court feels schools need to assimilate foreign kids to American, liberal culture

· If courts’ true motive is to assimilate Cath. kids seems to violate est. clause anti-subordination – certainly doesn’t seem liberal

· Argument that liberalism is not a neutral value – can’t tolerate the intolerant (i.e. Nazis) – here intolerance is Cath. students refusal to be exposed to KJ Bible – liberal message here is won’t allow people to veto curriculum – F says court thinks it’s doing this, no banned books 

· Under this view intolerance to Cath.’s was successful b/c made them liberal – got rid of banned books list etc. 

· Still seems odd to say we must be intolerant of those that don’t agree w/ our tolerance in order to assimilate them to a tolerant view 

Minor

· Cincinnati was historically diverse religiously thus more tolerant -- passed law prohibiting religious texts in school

· Challenged as violation of state constitution which req.’d teaching of morals in school 

· Court upholds the ban

· Bill of Rights re: religion says “hands off” state stays away from religion – idea is that religions compete in marketplace of ideas & strongest will win 

· This is diff. view of liberalism from one in Donahoe -- here hands off means minorities not oppressed 

· Don’t have to believe in other people’s views in order to tolerate them –tolerate b/c their views are important to them & believe all people are valuable & deserve respect – so respect others’ beliefs

· Donahoe liberal view is teaching tolerance is more important than respecting people’s beliefs b/c we want everyone to learn to be open-minded 

· F says notice that the core difference is whether you think the purpose of liberalism is to respect people’s beliefs not b/c we believe them but b/c they’re important to that group or whether it’s to maximize ea. individual’s opportunity to choose – the major difference is how these look at groups

· The 1st view cares about groups, allow them exercise their beliefs 

· The 2nd cares about individuals making their own choices 

· This comes up where groups have unpopular views they want respected 

· 1st view would exempt these groups

· 2nd view would say no exemption b/c they need to be exposed to other views so make educated choice

Abington

· Court says accommodation (allowing Cath. students to read Cath. Bible) shows that reading Bible has religious purpose not secular

Religion of Secularism 
· Does striking down school prayer, etc. est. a religion of secularism?

· If define secularism as general public purpose prob. not a religion 

· Strong secularist – religion is garbage & gov’t shouldn’t be involved w/ garbage 

· Legal secularist – religion may be valid but gov’t shouldn’t get involved in it b/c should be private matter 

· If religion is characterized as set of values, doctrines, or theories couldn’t secularism fall under this definition? 

· Secularism would be a group of values we believe our society is based on & that we want to instill in others 

· In free exercise cases religious nature of action is assumed

· But in est. cases issue is whether action is religious – pl. saying yes – gov’t saying no has other purpose 

· Seeger def. of religion -- that which you take seriously above all else – seems like it could include secularism 

· Ex. evolution – issue is religious if see one role of religion as providing description of source/ explanation of life 

· Dogma (values, doctrines, theories) what religious believers consider most important part of religion 

· But rituals, beliefs, and symbols also involved

· By analogy civic life has created a common rituals, etc. – both those that invoke God and those that don’t – some say America has civic religion 

· So can see school curriculum as gov’t choosing one set of values, etc. to instill in students – if religion = values seems like religion

· There are certainly ways we could try to distinguish secularism & religion 

· Madisonian argument was constitutional barriers for religion unnecessary b/c religious diversity will create these barriers – this was case for decades b/c no jurisprudence re: est. or free exercise clause until 20th C

· But there’s general consensus now that these rights are important & need to be protected by court 

Epperson

· Law banning evolution from schools challenged – although it wasn’t enforced 

· Court rules this law has no secular purpose 

· How did the court know that this law was religiously influenced?

· Realistically Fortas lived thru Scopes period so knows history but can’t use this in opinion

· Forced to use weak evidence of newspaper ad 

Edwards

· LA law req.’s that if either evolution or creation science are taught in schools other must be taught also – say purpose is academic freedom 

· Court finds this justification is a sham – academic freedom doesn’t jive w/ req. teachers to teach something 

· But isn’t this just rep. academic freedom of students – present them w/ both ideas & let them choose

· Maybe secular purpose doctrine doesn’t work well – what’s better distinction?

· Testability – must provide empirical evidence for subject being taught  

· But major argument against evolution is certain parts of natural selection can’t be very well tested b/c too complex

· ID just says God did complex part

· Falsify-ability 

· But most of what evolutionary biologists do is look at historical record & try to interpret it – this isn’t falsify-able 

· In evolution & religious manifestation in school cases doctrinal issue is secular purpose – they also both involve the following question:

· Should we give accommodations or eliminate practice entirely as violation of est.?

· The missing case is evangelical objecting to learning evolution – asking for accommodation – F thinks prob. religious groups want to get this thro political power rather than courts b/c laws can always be changed but precedent is harder to get rid of 

Wallace v. Jaffree

· Moment of silence law says students may pray during this moment 

· Court considers several of these statutes & strikes them all down as having no secular purpose 

· Historically this is correct b/c these laws are coming from religious groups trying to get prayer back in schools

· O’Connor thinks this is violation of endorsement test b/c looking at background would include looking at legis. history which would show endorsement 

· What about this law w/o background – violation?

· Argument that this privileges religions that are ok w/ praying whenever 

· But have choice to pray or not – if don’t want to don’t have to 

· Argument that’s there’s something associatively connected to moments of silence that makes them inherently tied to religion 

· F thinks this law probably would lose – this is why evangelicals feel marginalized from political power, feel like minorities b/c they have lost in the courts – legal secularists succeeded in changing status quo & getting certain traditions outlawed – this at least in part led to the rise in evangelical movement b/c people didn’t like being told they had to stop what they’d always done in their community 
Lynch v. Donnelly

· Crèche scene here is part of larger X-mas display

· Court finds this doesn’t violate secular purpose b/c legitimate secular purpose of acknowledging historical traditions even if religiously rooted

· Doctrinally if X-mas was considered a religious holiday would mean can’t get off 

· Dissent distinguishes crèche from other parts of display like Santa – crèche is actually religious 

· O’Connor applies endorsement test – this isn’t endorsement – only objective view of reasonable observer is relevant here not subjective reasons of creators of law – it’s like prayer in legis. etc., many ex. of religious tradition recognized by gov’t
Allegheny
· Court adopts endorsement test 
· Court holds crèche violates est. clause b/c not involved in secular Xmas display which is cultural celebration instead set alone on courthouse steps 

· Maybe cultural celebration of Xmas ok just no religious symbols

· Run into Rosenberger violation of religious free speech problem

· Maj. opin. says menorah not religious b/c celebrating an historical event

· F says purpose of menorah is to tell others of miracle that occurred

· How can these two results be reconciled?

· They can’t

· Maybe it’s only est. if it’s maj. religion – no danger in having menorah 

· F says most likely didn’t want to be seen as discriminating against Jews by allowing xmas tree but not menorah – can’t strike down xmas tree b/c would be political nightmare 

Lee v. Weisman
· Court is deliberately vague about Lemon test

· 2 types of est. cases: spending gov’t money & public manifestation of religion –finding single test for both difficult b/c these problems are very different – Lemon is only test so far that seems to cover both (entanglement, secular purpose)

· Might also cover a 3 type of classes: curricula related cases

· Court finds psychological coercion in voluntary HS & middle school graduation prayer

· Social pressure is indirect coercion which constitution protects against – this applies to children, probably not adults

· Weird to say adults don’t feel this pressure

· Context in which prayer is invoked may be important too 

· Scalia dissents b/c thinks psycholo psychological coercion test is weak – he likes bright lines & this is anything but

· Scalia wants coercion to mean only actual penalties (legal, etc.) – says if voluntary then no coercion 

· Kennedy says this is naïve b/c we know even if people can opt out social pressure means that they don’t really have that choice

Santa Fe

· School tried to set up a way of prayer that they thought would satisfy Lee

· Students elected to have prayer

· Then elected a fellow student to say the prayer

· Court says there’s no cure by virtue of election – this is public speech not private 

· Coercion seems to be creation of an environment where there’s officially school sponsored prayer – coercive force here is hearing the prayer 

· The result of these cases was that students started spontaneously praying at the beginning of games – what about this?

· Probably covered under free speech re: Rosenberger ok for schools to sponsor religious speech in public forum

· No state action so no violation of est. clause 

· Could argue state action in sense that environment (football stadium) is controlled by gov’t 

· If concern is coercion F thinks this practice should be just as worrisome

· Under endorsement

· Only way to say no here while yes in Santa Fe is if physical act of handing over mic to kid was endorsement while having no mic and kids just do it on own isn’t endorsement 

· F says that’s a difficult distinction to maintain 

· Not impossible tho – argue violations of constitution must formally implicate state authority – in this case that authority is mic
Newdow

· It’s kind of odd that court finds no standing considering that any tp would have standing to sue on this issue even if no kid in school

· Court says wouldn’t be prudent to hear case

· F says it’s disingenuous to say N wasn’t injured – he certainly felt injured

· Only conclusion is that court doesn’t want to reach this issue

· O’Connor wants to reach – finds no endors. b/c pledge is ceremonial/cultural not religious – just acknowledging historical religious nature of country

· People see endorsement test as better than Lemon b/c gives direct account of what violation/harm is occurring – making religious beliefs relevant to political standing

· Reasonable observer has perfect judgment (perfect info)

· Is pledge making religion relevant to person’s political standing?

· Purpose of pledge is nat’l unity – using these words seems to exclude those that don’t belief from this unity

· Thus there could be no more obvious violation of endors test

· O’Connor’s opinion is clearly intellectually disingenuous that’s why court doesn’t accept it

· Thomas makes it clear that if Lee is decided correctly then pledge is a violation 

· Maybe court doesn’t want to strike down pledge b/c it would be very unpopular & implicate a lot of other stuff like prayer in legis. 

· Is it ok for SCOTUS to compromise rights of religious minorities in order to avoid a very angry religious majority?

· Maybe just didn’t feel this was important enough – liberal members of court wanted to safe their power for other fights 

Ceremonial Deism
· Under endorsement test ceremonial deism would clearly be violation

· Do invocations of God in civic ceremonies really violate people’s rights?

· This isn’t est.’d religion – not forcing anyone to pray or participate 

· Scalia & Thomas would say public prayer no problem as long as people not forced to do it – no coercion

· K would say not coercion to adults just to kids 

· Ceremonial deism might not be prayer, just acknowledgement of God– rights not violated by people saying something you don’t agree w/

· But how can you distinguish?

· Some people feel this is religious regardless of what court says 

· Smith was Scalia’s attempt to avoid this very problem

· Donahoe – court said act of reading Bible wasn’t religious 

· Locke discusses tension when state req. person to do something which person feels is religious & violates liberty of conscience – state says no it’s not religious

· There will always be conflicts bet. state and citizens about whether things fall in religious or civil sphere 

· Locke says state always wins

· This is view we have to take to say ceremonial deism not religious 

· State wins b/c can’t always defer to individual in determining what is religious and what’s not 

· O’Connor in her opin. creates factors for saying objectively this isn’t religious act

· Can’t grant N veto over all practices b/c then we would be allowing anyone to stop state from doing what it wants – it’s not that it’s ok for his rights to be violated but that his rights aren’t violated – he’s wrong

· Could say this is part of endorsement test – when these factors are present reasonable observer doesn’t actions are religious so not bringing religion into political standing – but reasonable observer would have to be state 

· Act of deciding what constitutes religion is itself inevitably something that makes religion relevant to political standing 

· N’s being told his vision of religion is wrong 

· Difficulty is disentangling state’s job of defining religion from communicative message of membership in society 

· We don’t want anyone to feel like an outsider – problem is constitution doesn’t always protect people from feeling like outsiders so try to say religion is special 

· But trying to define what’s special about religious messages necessarily undercuts est. clause by choosing some things as religious and others as not 

· Pragmatically these clauses are both about trying to get us to live together peacefully – court has to have the last say – sometimes has to be ok w/ people’s rights being violated in order to maintain state and let it run correctly 

· Newdow for est. clause

· Smith for free exercise 

· Can see constitution as 

· Instrument designed to achieve certain goals most important of which is nat’l unity ; or 

· Constraint on maj. in order to protect minorities & individual rights 

· F sees institutions as embodying constant dialectic bet. impulse to treat people as right’s bearing individuals or groups & need to treat people as parts of society  
