LAW AND ADMINISTRATION: THE BASIC CONCEPTS

I. Due Process

A. Goldberg v. Kelly (U.S. 197) (p .798)

1. Issue: Is termination of welfare rights (property) prior to a hearing a violation of due process?

2. Welfare rights = property right conferred by C on a class of people through a statute

a. Basic idea of prop is something in your possession – but some forms are based on future, not actual, possession (i.e. salary – work for 2 weeks get paid at end)

b. Money that you get from the gov’t from statutory entitlement is a form of property for purposes of due process

i. Is welfare a right or a charity? If it is a charity – then hard to conceptualize as an entitlement that requires pre-term hearing b/c they shouldn’t be expecting it in the first place; if it is a right, then like salary, have relied on and loss something so should get pre-term hearing

ii. Brennan thinks that welfare is distinct from other governmental entitlements → higher standard of due process required

iii. Not charity b/c purpose of welfare is to raise poor to same standards of rest of community

c. iv. Welfare not an inherent right b/c C had to confer it statutorily

3. Law of legal institutions

a. Law = legal rights specified by certain person

i. Legal realism → law shouldn’t deal with things that we can’t enforce; if can’t enforce → not an inherent right (??)

b. Law = delivery of some rights that we are morally entitled to

i. Moral violation = legal violation

ii. Inherent moral truths that should not be violated, laws give structure to these (laws need to be interpreted or understood in light of deep moral undertones)

4. Conflict of interest in having a social worker determine if welfare recipient is eligible - allegiance to system v. looking out for interest of recipient 

a. Less $ in pool for truly need

i. Goldberg (gov’t) argues that need balancing test – in this case the amt of gov’t resources that would be expended in pre-term hearing outweighs any moral interest of Kelly

ii. Brennan says interest of state (that recipient receive uninterrupted public assistance and that no one be erroneously interrupted outweigh interest of state in conserving their resources) 

b. Natural tendency to take the side of you boss (state)

c. Worry about those who are cheating the system (? – does this make conflict non-existent, could it be in best interest of recipient to discontinue?)

5. Pre-Goldberg procedure for termination: case worker recommends to supervisor → if supervisor concurs → sends letter to recipient saying not eligible → recipient given an opportunity to make written request for judicial review (post-termination fair hearing)

6. Is procedure fair to recipient?

a. Not really – majority not able to adequately express themselves in writing

7. Post-Goldberg: Able to request pre-termination fair hearing → not entitled to a lawyer – so does this change anything in terms of fairness? Maybe, maybe not

8. Black dissent

a. Strict constructionist 

b. Bureaucracy slows up system and people who really need $ won’t get

c. People deliberately frauding system most likely to ask for hearing

9. Disagreement b/tw Brennan majority and Black dissent

a. Brennan thinking of person that is wrongfully terminated

b. Black thinking of person that is the knowing defrauder

c. Both are balancing risks – risk of wasting money with having people unlawfully there v. risk of hurting people unlawfully but b/c frame of reference come out on other side

d. What kind of debate? Empirical

i. Empirical: Need information (facts) to answer what is more likely to happen – people going to be kicked off unjustly or is larger bureaucracy that this decision requires going to hurt system

ii. Moral: Need moral theory to answer → Brennan thinks it is a moral debate – even if it were true that only a few people benefited, it is morally better that they should not be cut off (makes it look empirical but he really thinks moral)

iii. Economic:

iv. v. Black thinks that if empirical debate should be left to leg b/c they can better gather info that cts – more resources, time, access to experts

B. Board of Regents of State College v. Roth (U.S. 1972) (p. 806) 

1. Facts: Untenured prof who was not re-hired, not given reason, says due process violated

2. Holding: Only get due process if deprived of life, liberty, property; not all wealth received from the state required due process for termination

a. Liberty: Didn’t deprive of liberty: ct enumerates factors to consider (807), if state had slandered his name in any way than get opportunity to be heard, but this didn’t happen here

b. Property: To have a property interest in a benefit from gov’t it needs to be an entitlement – his contract w/state was not an entitlement, specified when it would end and gave no clause providing renewal absent cause → no prop interest in being rehired

3. “Whether due process requirements apply in the first place, we must look not to the ‘weight’ but to the nature of the interest at stake”

a. Question is if something is prop goes to the nature of the interest = difference b/tw welfare and job

b. Threshold test of whether an interest is protected by due process is a “category” rather than a “balancing test” → Interest must be of certain type to qualify for due process, then ct uses balancing test to determine what process is due (i.e. pre/post termination hearing)

4. Roth argument that state always renews contracts, didn’t give reason = inconsistent and unequal application of law

a. Marshall’s dissent: Leg created prop right when they created this job; not entitled to job, but are entitled to be told circumstances why you are being denied

C. Perry v. Sindernman (U.S. 1972) (p. 810) 

1. Companion case to Roth – similar facts, except ct says it was a violation of due process

2. Informal system of tenure that gave him a property interest – Clause in guidelines about tenure – “want faculty member to feel that he has permanent tenure” + if have been in system for 7+ years had some form of tenure → How ct distinguished from Roth

3. Remanded back to DC to prove that he was not rehired on incorrect grounds

4. Arnett v. Kennedy (U.S. 1974) (p. 814) 

5. Facts: Civil service employee dismissed after accusing his superior or bribery

6. Lloyd-Lafollete Act: governs process for Arnett being hired, fired 

a. “An individual in the competitive service may be removed or suspended w/out pay only for such cause as will promote the efficiency of the service” → no detail about when this could happen

b. Language of this statute is addressing the executive (admin agency) – can’t fire w/out cause

c. Statutes lays out procedure to determine if cause existed for dismissal = notice + reason + chance to respond (with affidavits) + written response 

i. Kennedy didn’t want this procedure, he wanted predetermination trial type hearing before impartial officer

7. Issue: Does due process guarantee pre-term hearing for civil service job?

8. Holding: No (Plurality opinion)

a. Rhenquist opinion: No pre-term hearing b/c statute gave job (property right) and can’t get the property and not the rules that accompany it (can’t bifurcate statute)

i. Guarantee against removal (deprival of property right) is not abstract, but is enforced by (due process) procedures for which C has designated 

ii. “Substantive right can’t be  viewed wholly apart from the procedure provided for its enforce

iii. Property and therefore procedural right come from legislation

iv. Distinguish Golberg by saying that welfare an entitlement while civil service job is a qualified property right

b. Powell/ Blackman concurrence: Pre-term hearing not required b/c Const doesn’t mandate, not b/c statute doesn’t mandate, C can’t deprive of due process by statute, Const trump statute

i. Due process analysis

· Is it a property right?

· If it is a property right, what process ids due? → Consider weight of right (welfare v. civil service job ( same due process)

ii. Says plurality is inconsistent with Roth

iii. Problem w/Rhenquist: Procedure and substance are different, leg free to define substantive content of prop entitlements, BUT, due process gives judiciary independent and final say on adequacy of the procedures for determining and vindicating those entitlements

9. “Bad Man Theory of Law:” Person who is addressee of a law is someone who will continue to do bad things but will be aware that if do a bad thing and exec finds out and enforces and judiciary approves his enforcement you will be punished with x 

a. Law not a moral command, but a description of the way that the world would work if you committed x action

b. Law doesn’t make you a good person, it is a list of disincentives

c. Objective view of law (looking at law from perspective of a good person – not a moral or bad person)

10. Problems with looking at law from moral perspective

a. Law not meant to be a suggestion

b. Law doesn’t say anything about what is moral, it just tells you the rules

c. Argue about what is moral

d. Law not nec morally correct – are rules that are immoral

D. Matthews v. Eldridge (U.S. 1976) (p. 833) 

1. Issue: Does due process require that prior to termination of Social Security payments the recipient be afforded and evidentiary hearing?

2. Holding: No, what process is due depends on considering private interest, risk of error, gov’t interest

a. Private interest: Interest of the party making the appeal (can consider the weight of the benefit – Powell says that need for disability not as pressing for need of welfare so don’t get same process as Goldberg; less critical the benefit is, the less likely going to get pre-term hearing

b. Risk of error = risk of erroneous deprivation and probable value of additional procedural requirements

i. Private person prefer low risk of error but gov’t also wants low risk of error b/c wants to give benefits to those that deserve them, but doesn’t wan to give needless gratuities

ii. Feldman says risk of error is neutral – comparable for both

c. Gov’t interest: Efficiency, monetary burden of additional procedural requirements

i. Ct says gov’t interest is in spending as little $ as possible, not nec true b/c gov’t is the people – if could spend a little more and do it right it would do that (if really only cared about $ wouldn’t have the program)

3. What is gov’t interest?

a. Brennan (in Goldberg): gov’t interest is to protect the private interest and wellbeing

b. Rhenquist: Gov’t interest as whole (don’t want to bankrupt gov’t) – aggregate of people?

4. Court introduces CBA into constitutional framework

a. Increased accuracy from additional procedures x interest of claimant > inc. burden on gov’t

i. Interest of claimant and burden on gov’t are limiting factors

ii. Interest of claimant = risk of error = knowing that we are putting $ in wrong hands

iii. If gov’t can save $, lets add procedural requirement, if they can’t, lets not

b. Sometimes willing to pay more for a system that makes few errors even if it costs more – not changing interest involved, only values of the factors involved 

E. Magna Carta

1. Restraint on gov’t

a. Administrative recourse procedure: 25 lords who can claim redress from the King, if the King doesn’t make redress, then they can attack him and seize his possessions and then return to normal obedience (§ 61)

i. Returning to obedience and attacking in tension but it’s a practical analog to the oath the king swore (to provisions of Magna Carta?)

ii. Big difference in Magna Carta = King legally binding himself, so barons could attack him legally

2. Legitimization of system

a. King doesn’t think barons are going to attack him, but he retains power to punish them and gets them to admit they are loyal to him

3. Legitimizes system b/c King subjecting himself to provisions

4. Source of power = king, not people – in Const, source of power = people

5. Due process (§ 39, 40) → Substantive and procedural guarantee

a. Life, liberty, property, outlawry guaranteed unless gets lawful judgment of his peers against him (procedural) or law of land is against him (substantive)

b. Law of land: Implication that some sort of substantive component (set of ideas about legal allocation of rights)

i. Common law = Law of custom (rigidified into law b/c enough people follow and the state sanctions)

· Reports from past actors (i.e what barons thought most reliable)

· Adopted by judges over time

ii. Monarchical law = statute, legislation

· Binds exec in a way that custom doesn’t

iii. Natural law = theories

c. Adjudicative institution necessary b/c want component of moral fairness to accompany substantive law

F. Mashaw, “Models of Administrative Justice”

1. Moral judgment model (Adjudication model)

a. Judges make moral calls even though only supposed to review procedures: deservedness of parties in context of events, transactions, relationships

i. Decision making is value defining (why different than bureau model)

b. Due process ( fairness (b/c can’t pin down what is fair)

c. If opportunity to be heard in front of a judge get an opinion = statement of reasons enabling you to evaluate if a fair decision was made

d. Lawyers favor this model b/c want to model admin proceedings off of model of law (adjudicatory process)

e. View of admin law under this model = trial type hearing w/moral component that is adjudicated by lawyers that is trying to figure how to give out benefits in just way

2. Professional Treatment Model

a. Intuition is the basis of judgment → applying highly specialized knowledge and intense set of experiences that give you a rule of thumb capacity to make a judgment

b. Model of admin law: Personal examination and counseling, judgment always subject to revision, continuing relationship

c. This model very expensive

d. Techniques not rationale, transparent

e. No expert on how to solve social problems

f. Paternalistic: No opportunity for client to have voice – state figures out what is wrong with you and if you don’t like their determination than tough

3. Bureaucratic rationality

a. Admin law: Accurate decision making mindful of costs, goal is to develop, at lowest cost possible, system for distinguishing b/tw true and false claims

i. Leg should determine value (not judges)

ii. No decisions based on intuition (b/c no way to rationally review)

b. Specific set of rules (supposed to be logical, objective), if follow the rules than there is a reason for everything you do

c. Criticisms → expensive, time consuming, people can play favorites

d. No one gets treated less or more fair (moral judgments – biased for sympathetic people)

e. If laws passed were fair, then following the rules would be the fairest system

4. Due process

a. When parties challenge method an agency or leg has used to decide and issue = conflict b/tw bureaucratic model view of adjudication as fact-finding process v. moral model as value-realizing process

II. Judicial Review (pp. 968-981)

1. Suing the gov’t

a. Balance b/tw punishing public officers who didn’t perform their duties and exposing those to suit by anyone who has suffered harm b/c of their errors

b. Always been a limitation that official must act w/in scope of his powers (according to Learned Hand)

i. Official powers exist only for public good → can’t use official powers where aim of use is not public good: If use official power for use that is not for public good → overstepped the bounds of that power = circular argument (no good)

ii. True meaning = The occasion for the use of the power must have been one that would have justified the use – maybe he was wrong but it could have been justified (not holding liable for being mistaken, incidental harms)

c. Can sue state under § 1983

d. Can sue fed under Bivens action

2. Dr. Bonham’s case (historical development of judicial review)

a. Statute that created a Board to license Dr’s in London 

i. Want to license to provide info, paternalistic notion that want to protect the people from themselves b/c of information asymmetry in medicine

ii. Statute said that if went to Cambridge or Oxford to study medicine didn’t need a license – Bonham went to Cambridge

iii. Board granted power by Crown through Privy Council = quasi admin body

b. Are courts authorized to review a decision made by the Board?

i. Courts have power b/c King says they do, not obvious that have inherent power + No expertise in medicine

ii. Courts can answer procedural question – whether Board had jurisdiction

c. Court aid that Board couldn’t be a party to the dispute and a judge b/c creates incentive for them to make Bonham lose (economic – have to pay board a fine & less competition among dr’s)

i. Statute authorized Board to collect fine → giving Board an incentive to go after people and enforce licensing

ii. By saying that couldn’t collect fine overruling statute

d. Authority for judge to overrule statute

i. Magna Carta – law is already there, in GB at this time there was a constitution = collection of documents, ideas, customs, habits, practices

ii. Coke says against common law of right and reason for a person to be a judge in his own cause

iii. Saying that Parliament is wrong – common law is already there, King has authority to step in and enforce it (Court is his way to determine if statute follows common law) – 1st case where Judge overrules a statute made by Parliament

iv. In case of American Constitution – it is a written document above Congress and the judiciary (like common law was in Bonham)

e. Counter-interpretation of Bonham (Don’t void statute, read it to be compatible with common law) = statutory interpretation

i. Common law will control acts of Parliament (common law being the principles that underlie older cases) so ridiculous to say that statute violates common law

ii. Read statute as not possibly requiring that Board is its own judge and jury (b/c violates common law), but that requires hearing but doesn’t permit board to get $

f. Statutory interpretation 

i. Courts have less power – whoever made statute is still final authority on law

ii. Law still comes from sovereign (=body that made law), if say that Ct can void a law that the ct becomes the sovereign b/c it has final say

iii. Leg is supreme = democracy, if cts supreme not a democracy

iv. Counter-majoritarian difficulty: When cts overrule a law, acting as a counter-majoritarian body (majority being leg)

3. Miller v. Horton (Mass. 1891)
a. Statute giving authority to a Board to kill a horse “in all cases of farcy or glanders”

i. Holmes thought this gave them authority to kill only those animals who actually had glanders, does not say what would happen if killed an animal that does not have farcy or glanders

b. Need a post-deprivation hearing –if horse actually infected would be a danger to all – where official who ordered killing can be held responsible if horse not infected (?)

i. In the interest of all with a horse, including the owner of the condemned horse, to have to horse killed w/out a pre-deprivation hearing (reciprocal benefit that doesn’t need to be compensated)

ii. Denial of due process to not have a post-deprivation hearing – if it is found that horse did not have glanders than have to compensate, if it did, they don’t have to – b/c ct reads literally interpretation of statute that only authorizes killing if horse actually had glanders

4. Gildea v. Ellershaw (Mass 1973)
a. Rule: If public official makes a decision w/in scope of his authority (and he was following procedure) he is not liable for negligence in a private suit, unless P can produce evidence he wasn’t acting in good faith

b. Why have this rule?

i. Worried that people won’t serve in public positions if they can be personally sued for decisions they make in their official capacity

ii. Looking from perspective of community at whole

c. Problems with looking from perspective of community as whole

i. All kinds of things you might be willing to do that would protect the community at the expense of the interests of the individual

ii. Run the risk of trampling on individual rights

d. Limits on due process when it runs the risk of harming the community as a whole?

5. American School of Magnetic Healing v. McAnnulty (U.S. 1902) (p. 979)

a. Statute giving Postmaster General authority to stop mail when someone was engaged in a fraudulent scheme – sensible statute? YES so not a denial of due process?

i. Post office no incentive to stop mailing b/c a bulk business

ii. Evidence to prove fraudulent scheme = evidence satisfactory to him

iii. Postmaster has better access to mail than anyone else, if suspicious # of mailings, looks into

b. Defendant has right to go to ct and request injunction and return of property (checks) if on ct determination they weren’t engaged in fraudulent business (due process)

III. Rules and Discretion

A. Boyce Motor Lines v. United States (U.S. 1952) (p. 490) 

1. Statutes

a. Enabling statute: act that C creates agency through, i.e. Let there be an ICC

b. Delegating statute: Delegate some set of powers

i. Question of vagueness in this case – SC always held (except in 2 New Deal challenges) that delegating statute Const despite vagueness, if there are intelligible principles (giving some sort of guidance) even if it is exec branch (via agency) that is making it ok (some accountability to C b/c then confirm?)

ii. Why should delegating be unConst?

· It is C’s job to make laws 

· If people that run the agency are hired and fired by president then are executive bodies and should only execute law, not make it

2. Regulation

a. Regulation = made by agencies but have force of law

b. Boyce – regulation made it a criminal offense to drive hazardous materials through congested areas, “so far as is practicable”

3. Issue: Does regulation have sufficient specificity to support a charge → Holding, YES

4. Due process – if statute too vague, would deprive of liberty (prison) w/out notice

5. Majority reasoning

a. “so far as practicable” not vague b/c of knowingness requirement: Gov’t has to prove

i. More practicable rte exists

ii. D knew (or should have known) that more practicable rte exists

· Should have known = willfully neglected duty under statute to inquire into the availability of alt rte

b. Trucking industry involved in writing reg – picked term practicable, so should know what it means, or should have objected if didn’t 

i. If prosecuted under this act, then part of trucking industry

6. Knowingness

a. Factual knowledge, not knowledge of the law

b. Everyone in industry won’t know what law is, but they will know what is meant by practicable

7. Dissent

a. Knowingness requirement doesn’t protect from vagueness, thinks that majority is implying that ignorance could constitute a defense

b. How can jury convict on practicable if it doesn’t know what it means?

B. Forsyth County, Georgia v. The Movement (U.S. 1992) (p. 494) 

1. Overbreadth doctrine: When 1st Amendment rights at stake there is a higher standard that gov’t body must meet in applying a licensing fee – must be “narrow, objective, definite standards”

2. Holding: Ordinance unCon b/c official can act arbitrarily – there are no objective standards that are required, instead official will have to judge how inflammatory what the group is saying – could chill freedom of speech, so not going to allow

a. Court saying that can’t have this ordinance at all, even if it was fairly applied

b. If considered subjective factors on cost of group’s rally would it be okay? No, b/c still based on content of speech

c. If charged average – no, b/c chill speech of small parades in favor of larger 

3. Speech has externalities (i.e. cost of police during demonstration) but can’t come up with a way to internalize externalities of speech w/out violating principle of free speech

C. Admin Law Treatise (499)

1. Non-delegation doctrine should be changed from requiring meaningful statutory standards to protecting against unnecessary and uncontrolled discretionary power = discretion good b/c can’t trust C to make laws that are valuable and good

a. Delegation OK if have substantive (leg purpose discernable) and procedural protections

2. If have proper procedural protections (rulemaking procedure, adjudication) then easier to discern if official acting rationally or arbitrarily – more of a protection than standards

a. Problem when party with discretion is bad

3. If admin rules or policy statements guide procedure thank OK

4. Courts more time to pay attention to how discretionary power used

D. Arizona Grocery v. Atchison (U.S. 1932) (p. 597) 

1. Natural monopoly: Cost of entry into a market is extremely high, so usually only 1 co in business (if there were 2 – either collude to make a profit or undercut prices until 1 went out of business and prices would skyrocket → Still lead to overcharging of consumers) 

a. HAVE TO REGULATE b/c lose general economic efficiency if you don’t

b. Some think that where natural monopoly exists more efficient overall for society if gov’t operates or assigns one person to do so

2. Price-fixing for RR – want carrier to make “fair profit” but hard to determine what is fair profit b/c no market (markets really good at determining how much things should cost)

3. Common law for RR prices = duty to charge reasonable rates (both shippers and carriers want to determine reasonable rate but don’t know how ct going to rule = uncertainty = economic waste, i.e. rr set too low so won’t get sued)

4. 1887 ICC Act

a. Required filing, publishing of tariffs which then became the legal rates and a deviation was a criminal offense with civil liability (had to charge everyone the same rate); but rate was lawful only if it was reasonable; so rate published not nec legal b/c could be found later to be unreasonable, therefore illegal

b. ICC had quasi-judicial capacity (looking backwards to act performed by private party and seeing if it was lawful) of determining if the rate was reasonable after the fact → better to put in ICC than cts b/c have more expertise

c. No pre-consideration and review if rates were fair or not

5. 1920 Hepburn and Transportation Acts

a. ICC function changed from quasi-judicial to quasi-legislative: Given the power to set minimum and maximum rates, built into pre-application process was review by ICC, they were making some judgment on what counted as a lawful rate

b. Legislature usually forward looking b/c difficult to affect things in past, where judicial generally more backwards looking (although people use precedent to shape their behavior)

6. Issue: Could ICC say that rate charged b/tw max/min that it set was not reasonable? Court held NO b/c acting in quasi-leg capacity, can’t go back and change mind b/c of due process (notice)

a. ICC thought they could change b/c common law duty to charge reasonable rate still operating, max/mins weren’t lawful rates – even if carriers charging w/in those rates was at their own peril (set min b/c predatory pricing)

b. Court said ICC precluded by statute from issuing and unreasonable rate – so in between max/min had to be lawful

c. If ICC changed mind after published = arbitrary

d. Leg can change act of previous leg, but not retroactive (in case of ICC looks retroactive)

7. 2 ways to design system of pricing under 1920 Act

a. If ICC speaks, have to follow, until change explicitly (ct’s holding)

i. Better for carriers to have forward looking principle b/c both sides know how to behave, even if behaving under conditions of unfairness – no costs of uncertainty (same more $ in long run)

ii. Due process: once business made decision based on price guidelines not fair to tell them unreasonable b/c arbitrary – no notice and depriving of prop; In a system with principle of due process is it supervening to principle of efficiency

b. Proceeding at own risk, guidelines are only guidelines

i. Better for shippers b/c better for setting rates at reasonable level

ii. If purpose of setting rates is to get best rate than this model more efficient

E. United States v. Caceres (U.S. 1979) (p. 602) 

1. Criminal prosecution where D is trying to get exclusionary rule applied to situation where IRS didn’t follow internal regulation, but regulation was not intended to protect D

a. Exclusionary rule usually limited to evidence gathered in violation of someone’s rights, not subsidiary person (Caceres rights weren’t violated b/c not intended beneficiary of this reg)

2. Caceres argument: Due process violation b/c gov’t officials expected to follow rules and D in danger of losing liberty b/c rules not followed (Marshall dissent)

3. Majority opinion: 

a. Institutional competence argument → better for people if such rules are in place, undercuts argument that reg not intended to benefit Caceres but saying whole country not one particular D

b. Deterrent impact on purpose of internal procedures

c. Not due process violation b/c reg not intended to benefit him

IV. Due Process Summary

A. Need procedural checks to avoid being overwhelmed by leviathan gov’t

1. Due process gives ability to be heard

B. If the point of law is to give you notice of consequences of certain behavior – have to be able to tell from the law what behavior is required, what punishment will be = NOTICE

C. Admin agencies: Want law to be reasonable (notice isn’t enough)

1. People don’t get chance to participate in making the law 

2. Judicial review of admin agencies is only assurance that actions aren’t arbitrary

STATUTES AND THE RULE OF LAW

I. What is a statute?

A. “A Discourse upon the Exposicion & Understandinge of Statutes”

1. This circa 1580 document has anticipated just about every important argument about statutory interpretation.

2. RULES for interpreting a statute…

a. Look at the words, sentences, and meanings—NOT just words alone

b. Look to the plain meaning according to proper grammar, unless the meaning or some great reason import otherwise 

i. This is kind of tricky: the statute means what it says it means, unless it does NOT

c. Regard the construction of sentences somewhat more than bare words

i. CONTEXT: relation and coupling of words AND the implications that may be gathered from such grouping

d. SENSE AND MEANING

i. Since words were invented to declare the meaning of men, we must frame the words to the meaning and NOT meaning to the words.

· Instrumental theory of language (see below)

ii. Sometimes statutes are constructed:

· Equitably to mean more than their words


· “What would the legislature have done if presented with this situation?”

· e.g., Church of Holy Trinity
· Contrary to their words

· Strictly according to the words

· According to the common law

iii. Therefore know: 

· The common law

· The purpose for the law can be revealed by the common law (see below)

· What ancient writers have written 

iv. Knowing the common law, you will find the statute is doing one of the following:

· Increasing the common law

· Remedying a mischief at the common law

· Confirming the common law

· Clearing up any doubt at the common law

· Abridging the common law

· Doing away with the common law

v. Know the mind of the legislature

· So many heads, so many wits

· So many statute makers, so many minds

· Yet statutes can be interpreted…

· First, go to the legislators, themselves

· NOT realistic (e.g., Congress changes every 2 years)

· Separation of powers concern: courts interpret—legislature does NOT

· Seconds, see how the statute has been put into use

· Lastly, look at statutes going before or following to get into the minds of legislators

e. When a statute is to be taken contrary to its words…

i. By necessity—when it cannot otherwise happen

· Rationale: necessity can and must trump the law (e.g., torturing a suspected terrorist in violation of 8th Amendment to thwart a bomb plot)

· Some possibilities—court can say:

· Constitution permits action (and then maybe say we they got it wrong later, e.g., Koramatsu (Japanese American internment))

· Constitution prohibits action, but were NOT crazy

· Aside: “necessary and proper” clause has never been construed to subvert or overturn a U.S. law 

ii. When statutes establish iniquity in the law

iii. When weakened by the effects of the passage of time

· Laws are mortal as men (e.g., a law made in peace may be unmade in war)

f. Common law extension: extending a statute to matters NOT expressly addressed in statute

B. The interpretation of law is just a microcosm of the interpretation of language, generally

1. The meaning of words

a. Picture theory – words mean what they describe; we associate them with what they label

b. Instrumental theory – words are tools used to communicate, convey meaning—just tools

i. This is the alternative to the view that man’s ideas are framed by the words he knows

C. Scalia, “A Matter of Interpretation”

1. Scalia is some kind of textualist for statutes, BUT he abandons textualism when it comes to the Constitution

2. Likes a bright line rule

3. For vague statutes, Scalia will rely upon:

a. Context 

b. History (best authority beyond the words)

i. You can determine the meaning of words, NOT the intention

D. Calabresi, “A Common Law for the Age of Statutes”

1. No one has faced the question of when judicial updating of statutes is desirable and what form and limits should be imposed on that function.

2. “courts have been using a pickax and calling it a case knife”

a. Problems with judicial responses to statutorification of American law and the growing obsolescence of statutes stem from one of 3 facts:

i. “doctrines that had other uses were being corrupted to allow courts to achieve judicial updating”

ii. “the doctrines, even when twisted to allow updating, failed to achieve it in important areas where it was needed and, even when they did allow updating, often updated in less effective ways than might have been accomplished but for the inappropriate doctrinal basis”

iii. “even where laws were being updated successfully through corruption of other doctrines, no sense of limits appropriate to the updating function was readily discernible, and no attempts to work out sensible limits seemed to be taking place.  

3. HYPOTHESIS: Suppose that common law courts have the power to treat statutes in precisely the same way that they treat the common law—they can (without resort to constitutions or passive virtues or strained interpretations) alter a written law or some part of it in the same way (and with the same reluctance) in which they can modify or abandon a common law doctrine or even a whole complex set of interrelated doctrines.

a. Courts have been doing this indirectly for years

i. 1872 California Field Code: legislation purported to codify the common law and courts had to decide how to deal with this fact

· John Norton Pomeroy: it should be treated like the common law and be permitted to grow under the tutelage of the courts as if no codification occurred—treat the code just like the common law except where it is clear and unequivocal that the Code departs from, alters, or abrogates the common law

· Realization that codes—and even checks and balances—fall out of date

ii. Restatements of the law

· Codification of the Restatements would mean the danger of legal obsolescence to lawyers, judges, scholars, who were all knowledgeable in the ways of American law

· Instead, they were treated with no more or less deference than would be given to a common law rule or set of doctrines

iii. James M. Landis (1930s): the traditional view that statutes live apart from the common law CANNOT survive in a world in which statutes are so common a form of lawmaking

· Statutes can represent a basic change in attitude toward law and toward entitlements generally—especially true of a set of statutes (just like legal opinions) in a particular area

· Common law must include statutes as part of its fabric

· To treat cases alike, courts must revise out-of-date precedents and adjust them to the broader, now in part statutory, common law

· Calabresi: it is a small step for courts to assert common law authority over statutes (Landis mentioned it in passing)

4. Harvard Legal Process – another small step from interpretation to judicial updating:

a. “Legislative intent—if we are to be honest with ourselves—rarely exists in any unambiguous way.  Words, though they have meanings, do not have self-evident meanings.”

b. “One of the functions of interpretation was, of course, maintaining the fabric of the law; in other words, keeping statutes up to date.”

c. BUT: this is a small step in theory—practically speaking, to ignore words is NOT honest

i. Honest interpretation is limited by the words of the statute and legislative intent—it does NOT permit all, or even most, out-of-date laws to be brought up to date.

d. Open recognition that courts not only make law buy that they also do and should update statutes broke down simplistic views of automatic, hard and fast barriers between written law and judicial roles

5. Calabresi does NOT endorse subterfuges that permit courts to update laws while denying they do so—honest decisions acknowledge out-of-date laws

6. Justice Hughes in Sorrells v. United States: “Judicial nullification of statutes, admittedly valid and applicable, has, happily, no place in our system.”

7. 2 alternatives for interpretting laws that allow absurd or unjust results:

a. Interpret the law to bar the harsh result, then let Congress reject that interpretation; OR

b. Interpret the statute rigidly, then refuse to enforce it

8. When the common law exists for a long time and no longer makes sense, the courts can change it, so why not allow judges to change statutory law when it becomes obsolete?

E. Dworkin

1. Judiciary founded on the maxims of justice

2. Philosophical approach uses common law maxims to arrive proper interpretations

3. Common law rules develop on their own, subject to the gravitational pull of other judicial decisions and perhaps of technological or of socioeconomic changes, but immune from legislative influence

4. ONLY looks to constitutional interpretation

5. 2 meanings of intent

a. Generalized end, outcome, or purpose

b. To employ words you expect others will understand in a particular way

6. Law includes maxims of morality

7. To identify “the law,” a decision maker has to make the “best constructive interpretation” of past legal events—the best constructive interpretation requires a judgment of “fit” (what is the preexisting law?) and “justification” (how can we make best sense out of existing law?).  Dworkin applies this view to statutory interpretation as well as to common law and constitutional law. 

F. Tribe

1. “I am doubtful that any defensible set of ultimate rules exists.  Insights and perspective, yes; rules, no.”

2. Dworkin and Scalia are united by “a shared failure to adhere to these canons of candor and of self-conscious humility in the face of a task about which none of us is entitled to feel too self-assured.”

a. There is no foundation or basis for taking a broad or strict stance with respect to what we can know about the Constitution.

G. Feldman

1. No one has a theory about why analog and precedent work, BUT it is possible to engage in a practice without a theory

H. Some responsibilities in interpreting a statute…

1. Equitable/contrary construction

a. “What would the legislature have done?”

b. When you invoke equity or read a statute against its words:

i. You might be finding the truest meaning of the law

ii. OR you might be breaking it

2. Textualism/strict construction

a. Scalia says you CANNOT go beyond the meaning of the words—it is illegal

b. Holmes: “We do NOT inquire what the legislature mean; we only ask what the statute means.”

i. Why only ask what the statute means?

· Separation of powers

· Statute is all we have

· Formalism = minimalism here (most uniform = least complicated)

· The words are NOT that helpful, except that everything else is worse 

II. Legislative Process

A. Civil Rights Act of 1964 (“CRA”)

1. Who wanted it?

a. NAACP

b. Kennedy during the campaign 

i. He was particularly unsympathetic to most civil rights claims, but decided to employ the rhetoric to chase the black vote (Feldman hypothesized that a photo with MLK, Jr. might have gotten him more votes)

ii. Kennedy did come around after MLK, Jr.’s Birmingham, AL campaign

iii. Although the probable expectation had to be that the bill endorsed by the president on TV would get watered down before it got back to his desk

2. Who did NOT want it?

a. Southern Democrats

3. Why should the president have the power to set the legislative agenda?

a. Mystique of the office

b. Media power

c. Elected by the whole people

4. Whose interests were served by the CRA?

a. ECONOMICALLY, everyone’s collective interests—a greater productive force would be realized across America

i. More opportunity, jobs, mobility, and money spent

ii. The short-term economic interests of Southerners were actually furthered by suppressing the segregated minority

· POWER PROBLEM: People calling the shots benefited disproportionately AND politicians were influenced by people who donated the most money to their campaigns

· Politicians capitalize on social networks for immediate and future benefits

b. NOTE: people model human behavior on rational economic interest and moral guidance, but rarely on the desire for power.

i. Probably because power is difficult to measure

ii. It’s hard to distinguish power-seeking behavior from moral-seeking behavior UNLESS the two conflict

· E.g., Hubert Humphrey rose to the fore of the Democratic Party after a 1948 speech in support of civil rights—this was also profoundly in his self-interest

5. Motivations for enactment…

a. ECONOMICS: protest, upheaval, and dissatisfaction carry costs as well as segregation

b. MORALITY: moral disgust at the disparate treatment

c. NATIONAL IMAGE ABROAD (circumstantial): international media exposure (think dogs and hoses, here) made the U.S. look bad as the Cold War heated up

B. How does a bill like the CRA become a law? (a snapshot of some sticking points)

1. Largest hurdle: clearing committee (both the Rules Committee and Committee the bill is assigned to)

a. Very little incentive to change the system when those in power benefit from the status quo

i. There is little new blood in Congress—about 95% re-election rate


2. Conference Committee (joint Senate and House committee to resolve discrepancies in the bills passed by both houses) can be just as problematic

3. Filibuster = delay strategy

a. E.g., Miguel Estrada 

i. Willingness of Democrats to squander resources and risk political backlash over a D.C. Circuit Court appointment is a signal to the administration that the Democratic Party is still vital and will take on greater costs when it comes to a more important Supreme Court nomination

· Feldman: it’s like hitting yourself over the head with a brick to prove how strong your head is 

b. The threat of filibuster is often sufficient today

c. Cloture (ending filibuster) requires 60 votes—that means that any Senator with 40 others on his side can keep going as long as he wants

d. Filibuster disturbs the collegial back-scratching that characterizes the Senate

e. Established by tradition and formally adopted by the rules of the Senate (NOT in Constitution)

i. Of course, the Senate could do away with filibuster, but choose not to

C. 2 Conflicting views on legislation:

1. PUBLIC CHOICE THEORY: different classes and sub-classes engage in individual rational self-maximization in lobbying for and influencing legislation

a. Pseudo-economics: promotes “rent-seeking” behavior among interest groups and legislators 

i. “rent” = money or value for access to property or value owned by another

ii. Extracting  a rent is NOT thought to be economically efficient

iii. E.g., Feldman and others at NYU are getting $1.5M for a Center for Law and Security—Feldman says that is a “rent”

2. PUBLIC INTEREST THEORY: legislation can be seen and valued as how it serves public interest as a whole (specifically with respect to distribution across society)

D. CASE STUDY: Redress for Japanese American Internment

1. Public opinion was against the law from beginning to end, so those pushing for redress decided to settle the issue with only 536 people—Congress and the president

a. Highlights a choice in government: representation v. referendum

2. Tension in the public interest (public interest theory)

a. What the people think v. what principle dictates

i. A very narrowly targeted distribution v. a broad principle against oppression that benefits all

3. Different legislators, different strategies 

a. To influence liberal Democrats: emphasize social justice

i. The issue aligned more naturally with Democratic political conceptions

· Wealth transfer

· Minority rights

b. To influence conservative Republicans: emphasize constitutional principles

III. Statutory Interpretation in Action

A. The process of statutory interpretation is NOT mechanical or automatic—you have to bring something to the table: REASON

1. Every case of statutory interpretation requires an explanation 

B. Riggs v. Palmer (N.Y. 1889) (EQUITABLE CONSTRUCTION case)

1. 2 ways to frame the case:

a. Moral debate

b. Statutory interpretation

2. OVERVIEW: The testator made his last will and testament giving small legacies to plaintiff daughter beneficiaries and the remainder of his estate to defendant grandson beneficiary. Defendant willfully murdered the testator and then claimed the property left to him in the will. Plaintiffs, guardian ad litem and daughter beneficiaries, brought an action against defendant. The lower court affirmed the judgment dismissing the complaint. On appeal, the court reversed the judgment and entered a decree that defendant and the administrator be enjoined from using any of the personalty or real estate left by the testator for defendant's benefit, that the devise and bequest in the will to defendant be declared ineffective to pass the title to him, that by reason of the crime of murder committed upon the testator defendant was deprived of any interest left by the testator, and that plaintiff daughter beneficiaries were the true owners of the real and personal estate left by the testator, subject to the charge in favor of defendant's mother and the widow of the testator. Defendant could not vest himself with title by crime.
3. PLAIN MEANING: NY statute (letter of the law) gives devised property to the grandson murderer

4. Legislative intent: “that donees in a will should the property given to them”

a. “But it never could have been the intent that a donee who murdered the testator to make the will operative should have any benefit under it.”

5. Equitable construction: “Would the legislature say they intended the willed property of the grandfather to go the grandson who murdered him?”

a. Judges have the discretion to equitably disregard a statute when its application results in “absurd circumstances manifestly contradictory to reason”

6. ACCORDING TO COMMON LAW MAXIMS

a. “All laws…may be controlled in their operation and effect by general, fundamental maxims of the common law.”

b. Public Policy: “No one shall be permitted to profit by his own fraud, or to take advantage of his own wrong, or to found any claim upon his own iniquity, or to acquire property by his own crime.”

c. CAUTION: must assume that legislature was NOT speaking to this contingency

i. Problem of knowing when a statute is silent in some respects or contingencies

d. 2 views dilemma: 

i. The maxims are telling us to reinterpret the statute v.
ii. The maxims are unavailable until we determine the statute is silent

7. DISSENT

a. The court is “bound by the rigid rules of law”—NOT conscience

b. ISSUE: Can a will be altered after the testator’s death when the legislature has prescribed exactly when and how wills may be made, altered, and revoked?

c. Provision defining modes of alteration to wills implies that any modes NOT listed are prohibited

d. PUBLIC POLICY: “demands of public policy are satisfied by the proper execution of the laws and the punishment of the crime”

i. Grandson already punished by criminal system

e. Equitable construction = making another will for the testator

8. NOTE: law and morality do diverge at points, and we should be cautious about conflating the two

C. QUESTION: How can you say a judge must take into account statutes AND the common law when the legislature has clear authority to trump common law principles with statues?

1. 4 views from class…

a. Justice is out there—since both the legislature and the judiciary operate in pursuit of justice, neither has the exclusive authority to state and uphold that justice

b. Authority is in the legislature—assume that the legislature knew the common law principles and incorporated or overrode them in its legislation

i. Similar to Dworkin’s view on appeal to common law maxims

c. Judiciary’s function—certain principles of justice underlie all legislation and the judiciary is empowered to look to those principles

d. A judge’s job, historically—judges have been interpreting statutes against common law backgrounds since at least the 16th century (See “Discourse” above)

D. Should the court even try to find legislative intent?

1. There is always wiggle room with respect to identifying an intent of one of the many minds and wits that go into legislation

2. 2 views:

a. Maybe you pass on the law, upholding it as it stands, and encourage the legislature to reformulate it because it can lead to absurd results

i. Almost like the Calabresi “second look,” except that Calabresi would likely overrule the statute

b. The court should hold its ground against the legislature

i. It is generally believed that in a democracy the judiciary holds a weaker position (democracy is functionally against judges in a lot of instances)

ii. Greatest risk to the judiciary: they will issue their judgment and nothing will happen (i.e., the executive will not enforce judgment)

E. INSTITUTIONAL COMPETENCE


1. We are always asking, “What makes this legitimate?”

a. How does the system work?

b. How does the system present itself as legitimate or just?

c. Is it just?

d. If NOT, how can we make it legitimate and just?

2. There are things (e.g., fact finding) that legislatures are more competent to perform

a. Morally contentious questions might be better decided by the legislature because of democratic influence

i. Assumes a moral baseline that cuts across society

b. Helps explain in part why we think laws passed by the legislature are legitimate

3. Judicial independence (from politics) is a legitimating factor of the courts

a. If moral answers are absolute and right, judges might be just as good or better than legislators at arriving at those answers

4. WARNING against judicial creativity:

a. Blackstone: it sounds good when we say the legislature has safety in numbers, but who gets to apply the law and decide when to tweak it?  The courts.

i. You are undercutting the idea of rule of law for all when you say the judiciary can tweak the law when it wishes

ii. If there is no rule of law, how can the system be legitimate and just?

F. Holy Trinity Church v. United States (U.S. 1892) (EQUITABLE CONSTRUCTION case)

1. OVERVIEW: Petitioner church contracted with a pastor in England to come to the U.S. for employment at its church. Petitioner was charged and convicted for violating federal law, which prevented an employer from contracting with foreign laborers to come to the U.S. for employment. Petitioner challenged its conviction, arguing that the law did not apply to churches. The court held that the term “laborer” in the federal statute applied only to cheap unskilled labor, and not to professional occupations, such as ministers and pastors. The court determined that it would be absurd for the law to apply in this instant, and reversed petitioner's conviction.
2. Statutory language: “…it shall be unlawful for any person, company, partnership, or corporation, in any manner whatsoever, to prepay the transportation, or in any way assist or encourage the importation or migration of any alien or…foreigner…into the United States…under contract or agreement…made previous to the importation or migration of such alien or…foreigner…to perform labor or service of any kind in the United States…”
a. EXCEPTIONS: actors, artists, singers, lecturers, and domestic servants

i. Generally itinerant

ii. Educated or skilled

iii. MOST IMPORTANT: their labor produces no tangible objects (NO manufacturing)

3. The Court effectively reads in the words “cheap unskilled immigrant” before “labor” in the ruling
4. POSTURE: The U.S. is prosecuting to show that the law is the law

a. The lower court held that the statute was clear and applied to this situation

b. Prosecution was urged by a New Yorker of a different church who hated the law and thought it preposterous

i. He assumed the U.S. would prevail and everyone would see how ridiculous this law was

ii. He also promised he would pay the fine if the church was found liable

5. 2 basic reasons why the law was NOT intended to apply to this case:

a. Absurd result NOT contemplated by Congress

i. “If a literal construction of the words of a statute be absurd, the act must be so construed as to avoid the absurdity.”

ii. EQUITABLE CONSTRUCTION: “The reason of the law in such cases should prevail over its letter.”

b. The U.S. is a Christian nation (just descriptively true)

i. In the face of a history of appeal to Christian religion (dating back to Christopher Columbus’s commission of exploration), “shall it be believed that a Congress of the United States intended to make it a misdemeanor for a church of this country to contract for the services of a Christian minister residing in another nation?”

ii. We’re probably less sensitive to religion today than society was in 1892

6. Decision based on…

a. TITLE AND PLAIN MEANING: Look at the title of the act: “An act to prohibit the importation and migration of foreigners and aliens under contract or agreement to perform labor in the United States, its territories, and the District of Columbia”

i. COURT: common understanding of “labor” does NOT include preachers and preaching

ii. WEAK argument: the point of a title is to make a shortened statement of content—in the act it says “labor or service of any kind”

b. THE EVIL THE ACT IS DESIGNED TO REMEDY (see next factor below)

c. CIRCUMSTANCES SURROUNDING APPEAL TO CONGRESS: look to “contemporaneous events, the situation as it existed, and as it was pressed upon the legislative body”

d. REPORTS OF THE COMMITTEE

i. Petitions and testimony before committee are useful

ii. Congressional Record: Committee thought “labor” meant “manual labor”

· The importation of cheap labor was depressing wages, and American workers could not or would not compete in the race to the bottom
· NOTE: the Knights of Labor were central in getting this legislation passed
7. AFTERMATH: Congress passed an amendment to the act to include ministers among the other exceptions

a. 2 views on the amendment:

i. Looks like Congress obviously intended to except ministers from the beginning v.
ii. Since Congress had to amend the act, they must NOT have meant to except ministers from the beginning

8. Holy Trinity is often noted as a turning point with the introduction of legislative history in American statutory interpretation

a. Remember: opinion includes references to the Congressional Record to say the Committee thought the language of the will would only be construed to include manual labor and services

i. BUT the committee knew that the statute did not say “manual labor” or “manual service” and did NOT make any amendments to the bill

9. “FLOPPABILITY” of legislative history—you can often make it say what you need

a. THINK “Chevron Doctrine”—it’s really easy to prove that a statute is ambiguous

10. Larry Tribe endorses Holy Trinity on 1st Amendment grounds in Scalia’s book

G. Peppers v. Hart (House of Lords 1992) (Court examines legislative history, BUT gives 4 reasons for the rule prohibiting inspection of legislative history)
1. OVERVIEW: Parliamentary material may be used to assist in the interpretation of legislation in cases where such legislation is ambiguous or obscure. A number of school teachers who were allowed to have their children educated at the private school where they worked at a reduced cost appealed against the decision of the Revenue to tax them on the basis of the proportional cost to the school, rather than on the marginal cost of the education, which was minimal, as the children were taking up vacant places which the school had been unable to fill. The relevant legislation (Finance Act 1976, ss.61, 63) was ambiguous, and on appeal the question to be determined by the enlarged appellate committee was whether Parliamentary material could be used in aiding the interpretation of legislation. 
2. HELD: 
a. The rule whereby reference to Parliamentary material is prohibited in questions of statutory interpretation would be overturned
b. Where legislation is obscure or ambiguous reference to statements by a minister would be allowed, where such statements were sufficiently clear
c. This did not constitute a breach of Parliamentary procedure and thus did not infringe the Bill of Rights of 1688
d. The true cost of providing the subsidized education was the marginal cost and not the proportional cost, and as the reduced fees paid by the teachers covered the marginal cost, they were not liable to tax on their sons' education.
3. What is “the cash equivalent of the benefit”?

a. STATUTE: “(1) The cash equivalent of any benefit chargeable to tax…is an amount equal to the cost of the benefit… (2) Subject to the following subsections, the cost of a benefit is the amount of any expense incurred in or in connection with its provision, and (here and in those subsections) includes a proper proportion of an expense related to the benefit…”

4. PLAIN LANGUAGE—the decision goes to the Revenue (would have come out “wrong”)

5. LEGISLATIVE HISTORY—the decision goes to the school teachers 

6. 4 reasons for the rule prohibiting inspection of legislative history

a. Separation of powers (constitutional proprieties)

i. Legislature writes the law; judiciary interprets it

ii. Looking at legislative history unsettles the balance of power, vesting more with lawmakers

· THINK: BUT the judiciary still makes the decision in the end

· Does the judiciary gain more power because judges can pick and choose from all the legislative history?

· Formally, NO—its only job is to interpret

· Practically, MAYBE—legislative history can lead to constructive interpretations

b. Expenses and practical difficulty (counsel does NOT have the same access to Hansard as the court)

i. Lord Mackay would uphold the rule prohibiting inspection of legislative history for this reason alone

· He was saying: even though legislative history can make for better decisions, the costs will be too much to bear

ii. THINK: There are certainly cases where the expense would pay off to get the “right” decision

· Maybe we should NOT be concerned about costs at all, if the quality of the law that comes out is wholly, or even marginally, better

· BUT: rising costs have a disproportionate impact on the less fortunate

· We should have the best justice, NOT the best justice money can buy

c. People should have to look at the law alone (due process—notice)

i. Citizens need to be able to know what the law is from looking at the law alone

ii. NO notice = NO ability to conform conduct

iii. Why NOT put citizens on notice to look at Hansard?

· Generally, legislative history is vague and uncertain

iv. You can never know absolutely what the law is until an opinion is issued 

· THINK: If you CANNOT know what the law is and are still held responsible, isn’t that a violation of due process?

· BUT: people do generally know what the law is

v. THINK: Concerns about our system of law are exemplified in hard cases—since looking at legislative history generally increases the complexity of law, looking at the law alone seems both viable and valid

vi. NOT all legislative history is recorded—what do we do with incomplete histories?

· Lawmakers can and do include their statements, opinions, and reasons in the history that is recorded, though

d. Hard to find clear intent (highly improbably that legislative history will provide an answer)

i. Also, we want to respect the legislature, NOT the legislature plus the opinions of one or a few lawmakers

ii. THINK: Recourse to the legislative history may provide a perverse incentive for lawmakers to be vague—if the incentive exists, both these reasons do:

· To sway courts’ opinions

· To pass the buck to courts (e.g., Sherman Anti-Trust Act)

7. There is always a chance that a clear expression of the law exists, BUT experience teaches otherwise

8. Allowing evidence of legislative history sometimes is the exact same as allowing evidence of legislative history all the time if you are a lawyer—when wouldn’t you look it up and apply it to your advantage?

H. Aldridge v. Williams (U.S. 1845) (pragmatic statutory interpretation—Chief Justice Taney as the practical preserver of social order and the Union)
1. OVERVIEW: The importers filed an action against the collector attempting to recover duties they paid under protest at 20 percent, which the importers contended was an erroneous rate. The trial court ruled in favor of the collector and the importers appealed. The court affirmed. The court found that when the legislative amendment that altered rates for duties was enacted, Congress was aware of its power to repeal or modify duties. The court found that the failure of the legislature to repeal the 20 percent rate was an indication that the rate continued to apply. The court held that there was not judicial authority to render a supposition as to the legislature's intent. The court held that the 20 percent duties imposed based upon value at the port at which they entered was appropriate
2. 2 Issues:

a. Is there a tariff in place?

i. Argument that there is NO tariff in place:

· Statute is silent on what is to happen after June 30, 1842 (NO duty has been enacted for after June 30, 1842)

· In light of the thoroughness of the application of duties until June 30, 1842

· Bill to continue duties after June 30, 1842 was vetoed

· Looks like Congress though they needed to pass another tariff act

· § 6 anticipates new duties to be levied by law

· Argument for duties still in place:

· The background law is still in place AND the action by Congress necessary to change the background law to the position argued by Πs would be repeal—Congress did NOT repeal the law

b. Is there regulation in place for home port valuation?

i. Argument that there is NO regulation:

· Since NO new regulations for home valuation were passed after June 30, 1842, NO regulations are in place for the collection of duties at the home port

· Legislation demands regulation

ii. Argument that there is regulation:

· The old regulations are good enough to allow for home collection of and assessment of duties 

· NOTE: this argument might make more sense in 1842 than today

· Today you would have NO notice of the procedure for home valuation—due process violation

3. MAJORITY on statutory interpretation: legislative history is irrelevant—the law is only the act itself

a. Intention can be derived from:

i. Laws upon the same subject AND

ii. Public history of the times in which the law was passed

· The public history referenced here was the Compromise Act of 1833

· The South did NOT want tariffs on imported goods

· The North wanted high tariffs to protect them from cheaper British-manufactured goods

· The Supreme Court still believed it had a role to play in preserving the Union

· NOTE: it was strange that the Act included a savings clause in § 6 that said nothing in the Act can be construed as a prohibition on passing further acts

· Nobody doubted the power of Congress to legislate 

· This was a product of the compromise

· If the language that can possibly lead us to think there is NO law can be explained away by the context of compromise, then we should revert to the assumption that there still is law in place, since it was NOT repealed

· It is idiotic to think that tariffs would NOT be in place—the government needed money (income tax was NOT in place until 80 years later)

· Taney wanted continuity and stability in the country—he was concerned about potential political stalemate in Congress

I. American Trucking Associations v. United States (D.C. District Court 1939) (PLAIN MEANING case)
1. ISSUE: did the Interstate Commerce Commission have the jurisdiction and power to establish reasonable requirements with respect to qualifications and maximum hours of service for all employees of common and contract carriers by motor vehicle?
a. The ATA wants ICC regulation of all employees so hours are uniform and the ATA does NOT have to negotiate with unions
i. “employees” means all employees in § 204(a)(1) and (2)
ii. § 204(a)(3) is limited to safety related matters
b. The ICC does NOT want the authority to regulate all employees because it would be expensive, resource-consuming, and outside the scope of the ICC’s expertise
i. NOTE: this is a strange position for a regulatory agency—the ICC is arguing that is has less regulatory authority and less expertise in the field
ii. The District Court dismissed these arguments as inconvenience claims

c. MAJORITY: 

i. PLAIN MEANING: the answer “must first be looked for in the language of the statute.  If the words are clear, there is no room for construction.”

d. DISSENT:

i. EQUITABLE CONSTRUCTION: “I concede that a literal construction of the statute leads to the result announced in the court’s opinion but I am not prepared to agree that Congress intended the result.  The reason of the law should prevail over its letter.  Sorrells v. United States [1932]” 

J. United States v. American Trucking Associations (U.S. 1940) (LEGAL REALISM: PURPOSE OF THE STATUTE case)
1. OVERVIEW: The case presented the issue of whether the Motor Carrier Act gave to the Commission the power to establish requirements with respect to the qualifications and maximum hours of service of a broad range of motor carrier employees. The Commission had concluded that its power was limited to regulating only those employees whose activities affected the safety of operation. The district court reversed the Commission’s decision. On direct appeal, the Court agreed with the Commission and overturned the judgment of the district court. The Court held that the Commission had no jurisdiction to regulate the qualifications or service hours of employees other than those involved in the safety of operation. According to the Court, if the statutory language was construed as appellee trucking association and the district court contended, it would give the Commission regulatory power that was much broader than the settled practice of Congress. The Court stated that it was particularly hesitant to conclude that Congress had intended to grant the Commission broader powers than the customary power to secure safety in view of the absence of any such discussion in legislative history.
2. BROAD DISCRETION: to look to the purpose of the statute:

a. “In the interpretation of statutes, the function of the courts is easily stated.  It is to construe the language so as to give effect to the intent of Congress.  There is no invariable rule for the discovery of that intention.”

b. Court still endorses PLAIN MEANING, where it produces an opinion that aligns with the purpose of the legislation: “There is, of course, no more persuasive evidence of the purpose of a statute than the words by which the legislature undertook to give expression to its wishes.” 
c. Court will frequently follow purpose, NOT because the plain meaning is absurd, BUT because plain meaning produces results which are merely unreasonable and “plainly at variance with the policy of the legislation as a whole”
3. Court says interpretations of those who apply the act carry great weight

a. ICC proposed the Motor Carrier Act in the first place

b. Listen to the ICC because of efficiency AND expertise

4. ASIDE: Scalia would admit that the statute does NOT give you the definition of “employee” reasoning because he is NOT a literalist, BUT rather a textualist

a. He still would NOT look to legislative history, though

b. His approach would trap statutory interpreters in a HERMENEUTIC CIRCLE: 

i. You are stuck in the language you are trying to interpret

K. RULE TODAY = PLAIN MEANING AND PURPOSE

1. First go to the words for plain meaning

2. Then go to the policy of the legislation as a whole

L. Public Citizen v. D.O.J. (U.S. 1989) (continued viability of Holy Trinity doctrine)

1. OVERVIEW: The President, through the Justice Department, routinely sought the recommendations of the ABA committee in making nominations for appointment of federal judges under U.S. Const. art. II, § 2, cl. 2. The Federal Advisory Committee Act (FACA) regulated federal advisory committees, imposing certain reporting requirements on them and making their meetings open to the public. The ABA refused the public interest groups’ request for information about potential judicial nominees and the groups brought an action seeking to enjoin the Justice Department from utilizing the ABA committee’s reports until the ABA complied with the FACA. The Court held that the FACA did not apply to the ABA committee. The definition of an advisory committee in 5 U.S.C.S. § 3(2) included any committee “utilized” by the President, but the Court looked to the legislative history of the FACA to determine that Congress did not intend a broad meaning to the term. The Court held that giving it a narrower meaning would allow the Court to avoid consideration of the constitutional issues of whether the FACA impermissibly interfered with the President's power to nominate federal judges or infringed on the First Amendment rights of ABA members.
2. CONCURRENCE (Kennedy): 

a. Concurs in the judgment because the application of FACA in this context would be a plain violation of the Appointments Clause of the Constitution

b. PLAIN MEANING: Kennedy thinks that the president “utilized” the ABA committee because “utilized” means “used,” AND the ABA committee is a “committee” covered by FACA

c. What’s so absurd about characterizing the ABA committee as a committee or ascribing a “use” definition to “utilize”?

3. MAJORITY: 

a. EQUITABLE CONSTRUCTION: look beyond PLAIN MEANING to INTENT

i. It is one of the surest indexes of a mature and developed jurisprudence not to make a fortress out of the dictionary, but to remember that statutes always have some purpose or object to accomplish, whose sympathetic and imaginative discovery (!) is the surest guide to their meaning 

ii. AVOIDING DIFFICULT CONSTITUTIONAL QUESTIONS: “It has long been an axiom of statutory interpretation that where an otherwise acceptable construction of a statute would raise serious constitutional problems, the Court will construe the statute to avoid such problems unless such construction is plainly contrary to the intent of Congress.”
iii. “utilize” is a “wooly verb”—undefined by the statute

iv. Majority suggests that “committee” should be qualified so that it does NOT apply to 2 people meeting with the President; otherwise, any time 2 people or more met with the President, the FACA would apply

· Majority does NOT actually qualify the term “committee”—they only say the ABA committee CANNOT be construed as a committee because it would be absurd

4. How do the Majority and the Concurrence differ on Holy Trinity?

a. MAJORITY: absurdity is NOT a floor

i. Where the literal reading of a statutory term would compel an odd result, a court must search for other evidence of congressional intent to lend the term its proper scope

ii. Looking beyond the naked text for guidance is perfectly proper when the result it apparently decrees is difficult to fathom or where it seems inconsistent with Congress’ intention, since the plain-meaning rule is rather an axiom of experience than a rule of law, and does not preclude consideration of persuasive evidence if it exists

b. CONCURRENCE: 

i. The absurd results exception remains a legitimate judicial tool “only as long as the Court acts with self-discipline by limiting the exception to situations where the result of applying the plain language would be, in a genuine sense, absurd, i.e., where it is quite impossible that Congress could have intended the result…and where the alleged absurdity is so clear as to be obvious to most anyone.” 

WHY (NOT) REGULATE?

I. Theories of Regulation

A. Good Economic Reasons to Regulation

1. These theories operate on the assumption that the market is the best economic arrangement

2. Need to remember that w/out rules that regulate the market in the first place there would be no market, the market is not a naturally occurring phenomenon – there are regulations in place that shape it, so we are amending rules and regulations to take care of certain problems

a. Response to Market failure

i. Growing data supports that people don’t act to maximize their self-interest – i.e. why brand names haven’t gone out of business, so market has imperfections built in based on peoples dumb decisions 

ii. Market = Structure of transactions b/tw parties, rules for regulating structure, rules of supply and demand

· Rules for regulating transactions: Can’t have buying and selling w/out some structure of rules – in our system are legal rules – contract, crim, prop

· Supply and demand: Set of descriptive principles that are meant to take account of what happens when aggregate buying and selling – assumption that if people behave according to rules of supply and demand they will get desirable outcome

· What is so great about market?

· Individual freedom – self interest maximization is good for all

· In properly functioning market goods and services will find their best and optimal use b/c the aggregation of individual decisions should have the aggregate effect of guiding goods and services to the parties willing to pay the most for them

iii. Monopoly power: 2 ways to regulate

· Prohibit: Anti-trust

· Regulate: Allow to remain in place – but gov’t specify how much to charge – natural monopolies

iv. Information asymmetry

· People don’t have resources to get info

· Gov’t forces companies to disclose info – i.e. what goes into Tylenol (not the % b/c that’s not fair to investment in research) & dangers of product

· Are valuable and effective when give useful info

· Problems

· Certain warnings not effective – i.e. Smoking

· Agency capture: agency becomes more responsible to industry they are intending to regulate than the public (NGO’s very important in reg)

v. Collective action problems

· In everyone’s best interest – but not in individual best interest, if gov’t didn’t step in wouldn’t have at all

· National defense:

vi. Need to correct for externalities or transaction costs

· Coase

· Environmental regulation serves to allocate rights to one party so they can bargain with other party to come to most efficient outcome

· Air, health, safety regulations = regulatory relationship is to diminish transaction costs b/tw industry and employers (?)

B. Bad Economic Reasons to Regulate

1. Control windfall profits 

a. distribution argument that should transfer allegedly undeserved profits from producers (owners) to consumers (taxpayers)

2. Need to eliminate excessive competition

a. Predatory pricing – if 1 co force everyone else to go out of business by setting prices too low, they will have free rein in setting prices and they will end up being too costly

b. Industries w/large fixed costs and cyclical demand – inefficient to close during downswing b/c cost too much to re-open so gov’t sets floor prices that will enable them to operate during downswngs

3. Alleviate scarcity

a. Regulation needed to allocate an item in short supply

4. Agency problem

C. Redistribution

D. Promote non-market values or democratic aspirations

E. Gov’t attempt to shape preferences to overcome systematic forms of social disadvantage

1. Discrimination – civil rights law

F. Planning

G. Paternalism

1. Gov’t has a responsibility to protect individuals from their own confusion and irresponsibility

H. Ways to Regulate

1. Cost-of-service ratemaking: Most common method for regulating prices

2. Allocation in accordance w/public interest standard: When gov’t wishes to hand out commodity – i.e. TV

3. Standard-setting

4. Historically based price-setting or allocation: Price controls

5. Screening or licensing: Drug regulation - OSHA

6. Fees or taxes

7. Provision of information

8. Subsidies

9. Non-coercive efforts to produce cooperation through moral suasion or political incentives

II. How much is a human life worth?

A. Calculation of how much a life is worth may be useful in normative way b/c if could valuate life in terms of dollar amt could rationalize this process

1. i.e. formaldehyde regulations that were spending 72 billion/life saved – might think too much $

2. Noticing that some regulations exact a disproportionate cost we might want to allocate our money in a better way to save more lives

3. We have a finite amt of money, it would help to rationalize our spending system

a. rationalize = achieve ends we all agree on

4. 8 million dollar average of how much life is worth

a. = a belief in the market working – faith that market can determine this amt correctly, problem is admin law not the market

B. How experts weigh risk 

1. Experts make statistical analysis in valuation

2. Experts weigh likelihood of event, not actual harm that would occur if it happened

C. How people weigh risk

1. Average person makes valuation on opinions, media

2. People are afraid of things out of their control, effects – weigh nuclear risk higher than experts, but might be justified b/c of spillover effects and psychological harm that experts don’t take into account

3. People are just irrational in assessing risk – bad info, etc.

4. Availability heuristic (heuristic = technique for assimilating knowledge)

a. The quicker an incident comes to mind, the higher probability a person will rank it → things that are well publicized have a higher probability of being ranked higher by public

b. Why is it useful to use availability heuristic?

i. the more likely something is to happen, the more likely it is that you have heard about it

ii. As general rules seems reasonable to follow

c. Why is not useful to use availability heuristic?

i. If it is really strange, rare more likely to hear about it, i.e. Siamese twins

D. Other means of weighing risk

1. Analyze any regulatory scheme not just by looking at costs and benefits, but looking at 

a. benefit-benefit: Benefit that haven’t figured in to analysis (unanticipated benefit) OR

b. Risk-risk: When reduce one risk may actually be increasing another

III. Criticisms of Administration (pp. 169-225)

A. Sunstein, “Free Markets and Social Justice”

1. Economic regulation produced unnecessary and exorbitant costs for consumers

2. Source of inefficiency = command and control regulation doesn’t fit w/ diverse nation

3. Gov’t specify means of achieving desired ends – doesn’t let market function = inefficiency 

a. Increases power of IG’s

4. Centralization bad

a. Diminishes opportunity for citizen participation

b. Education episodic = people inadequately informed about risks and their focus tends to be on particular incidents

B. Breyer, Breaking the Vicious Cycle

1. Tunnel division: When an agency carries a single-minded pursuit of a single goal too far, to the point that it brings about more harm than good

a. “Going the last mile” – if we over-insure our safety, money is not there when we want to spend it on more serious environmental or social problems

2. Random agenda selection

a. No rational priorities in agendas

b. No detailed fed gov’t list that priorities health and safety risks to create rational, overall agenda

3. Inconsistencies among and within programs and agencies

a. Different calculation methods – value that regulators attach to the saving of one statistical life vary widely from one program to another

b. If left to market, people would spend less on assuring safety, more on other programs

c. Ignoring externalities on other programs

d. Regulation of small risks can cause more harm to health than it prevents

4. Regulation imposes costs that mean less real income available – that deprivation of real income can have adverse health effects

C. Schoenbrod, Power without Responsibility

1. Delegation can shield elected lawmakers from blame for failing to achieve purpose of a program and imposing unnecessary costs

2. Allows them to take credit for benefits, escape blame for burdens

IV. Alternative Remedies for Regulatory “Failure”

A. Deregulation

1. CAB example

2. Defects of gov’t regulation outweigh those of the marketplace

a. Gov’t subject to powerful IG’s

b. May aggravate problem it was meant to solve

c. Gov’t regulated industries likely to be little safer and more expensive

3. Any alt to admin regulation is likely to be another form of regulation – i.e. one policed by cts

4. There is a need for some regulation – i.e. market failure, transaction costs, programs w/redistributive goals

B. Mismatch: B/tw objective of regulatory problem and the tools used to achieve that objective

C. Economic incentives: Switch from command and control to econ incentives

D. Risk based priority setting - CBA

E. Get better personnel

1. Encourage better people to apply

2. Encourage prez to select better people

3. Eliminate conflicts of interest

F. Structural Change

1. Put independent agencies under President

2. Coordinate among agencies

3. Priority-Setting

G. Supervisory proposals

1. Congress

a. Require C to delegate w/particularity

b. Give C veto effect over agency rule before promulgated 

c. Create risk-regulation ctee to ensure agencies are doing sensible CBA

2. President: Interagency Coordination

3. Courts: Aggressive Judicial Review

H. New Institutions

1. An administrative court

2. Technical review board

3. Ombudsman: Investigates, criticizes, publicizes, recommends change in admin 

4. Strengthening bureaucracy: Greater reliance on admin rather than judicial control, i.e. Conseil d’Etat in France

V. Sunstein and Pildes 

A. Reagan exec order telling agencies to file reports with OMB

B. During 80’s and 90’s a concern to rationalize process of regulation – to make greater uniformity in achieving the ends sought by gov’t

1. Need to keep in mind that arrangement of regulations might represent values not captured by experts and there might be a good reason for this distinction

2. Need case by case analysis to determine when good reasons for public valuation of risks and when it is based on a mistake or misinformation

VI. Sinclair, “The Jungle”

A. Model of profit maximization is not based on conscious cruelty, it is based solely on profit maximization (critique of capitalism)

1. Regulation are band-aids on a structure of profit maximization

2. If everyone personally maximizes their profit = better for everyone BUT when system falters capitalist society thinks that can repair it through regulatory band-aids (Sinclair thought whole system was a failure)

B. Purpose of state is to make capitalism work by fixing the problems that it causes through regulation

VII. A Chapter of Erie

A. Centralized regulation is needed to manage and respond to the greed and domination of large, corporate enterprises

B. State is needed as controller of regulations

1. In order to have regulations, need legislature, which is controlled by people – need to push pressure on legislator (he is appealing to public at large by publishing this article broadly read publication)

2. He perceives people acting through legislature as only player in the game with enough power to get the outcome he wants (= state to dominate corporations)

a. Envisioning a regulatory state

b. Regulation is an attempt to control corporate power w/out destroying corporations 

C. Sig’s IG’s 

1. Corporations

2. Big business

3. Legislature

4. Interested public

a. Interested public ( general public (couldn’t care less)

b. Non-government actors who are advocating for change – can organize into NGO’s or act alone through media

D. He is trying to use the system (of gov’t, democracy) to change things – operate w/in mechanisms of law to promote social change  Is law a band-aid on capitalism?

1. Tort law

a. Curbs revolutionary impulse and lessens need for self-help b/c allows you to team up with others like you to beat down corporation that  hurt you

2. Civil Rights law

a. Empowering people

b. To get a legal change in a democracy → need majority of people to support you

3. To have an effective law → need people to support it 
4. In most cases, change will not have a radical affect on system – but a tweaking

VIII. The Benzene Case (U.S. 1980) (p. 60)

A. Cts review technical rules to determine if they are rational

1. To determine if something is rational – need to know basic reasoning process

2. Do NOT need to know very much about the technical qualities of something that is being regulated –NEED to know what effects it has been shown to have and under what circumstances it comes to be relevant (when an admin lawyer, need to be prepared to read something you don’t understand and get what you need about it)

3. Benzene – how carcinogenic was it?

a. When breathed in 150-600 ppm odds of leukemia went way up

b. 1 ppm was standard set by OSHA

c. Exempted all benzene released in pumping of gas

d. Regulated people engaged in production of petroleum products (35,000 peeps)

e. B/c 150 ppm correlated w/cancer does not mean that 1 ppm is a bad exposure 

i. 1 ppm standard assumes that any exposure = bad exposure

ii. No reason to think that there is a cumulative effect @ 1ppm, maybe no effect until you have 150 ppm

B. Relevant parts of OSHA

1. §3(8) – part of enabling act (tells agency what it is supposed to do w/itself): “adopt standards…reasonably necessary or appropriate to provide safe or healthful employment and places of employment”

2. §6(b)(5) – where toxic or harmful physical agents present…“shall set standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health”

C. Issue: Does standard accord with what OSHA requires?

1. OSHA tries to make levels of exposure to cancer-causing agents as low as possible

a. “to the extent feasible” supports this interpretation

b. Best available evidence is this study (don’t want to do more, b/c don’t want to do studies that give people cancer)

c. Going down to 1 ppm was the extent feasible – agency was commanded to do exactly that

d. Material is significant – maybe C intended to say that if you have something that is a harm, but not a material harm don’t want to regulate

2. Stevens’ opinion

a. Holding: This statue doesn’t require absolute protection of the employees, only applies where there is a significant risk

i. Agency does not have enough evidence to prove that there is a significant risk at 10 ppm, much less 1 ppm

b. Where does “significant” come from?

i. key sentence: “both the language and structure of the Act, as well as its legislative history, indicate that it was intended to require the elimination, as far as feasible, of significant risks of harm” (statutory interpretation, CBA, delegation, judicial review)

ii. Stevens substitutes significant for material b/c doesn’t want to use word material over and over when holding that statute only covers big risks – b/c plain meaning of material would not support this interpretation

iii. Purpose of regulation is to constrain and limit what capitalist enterprise can do while simultaneously preserving it (Erie case)

c. Powell concurrence: Agency should do CBA

d. Rhenquist: C improperly delegated authority

i. Statute empty of meaning – C is passing buck on policy to agency which violates Constitution

D. Was C’s delegation appropriate?

1. Acceptable for C to delegate

a. C in principle should be making important policy decisions, but can’t expect C to make decisions of such complexity, so okay to delegate to other body that possesses degree of expertise necessary to make decisions of this type

b. Institutional competence: OSHA better at regulating benzene that C

2. Giving agencies discretion to do CBA poses problems

a. Democracy – people vote for C to make policy decisions and C should not delegate these decisions

b. Oversight problem for cts

3. In practice courts do oversight

a. C passes buck to agency to regulate → agencies regulate → cts review

b. Problems w/ this set-up

i. Courts are reacting not proactive so it takes someone being adversely affected by regulation

ii. Structure of admin state is that someone is going to be adversely affected and regulation will be challenged

iii. If delegate too much authority to agency, then cts end up saying what law should be, instead of C saying what standard should be used to determine if regulations were appropriate, court (or agency) does it

· What Powell was doing when he said OSHA should use CBA – C didn’t give appropriate standard to see if regulation was justified, gave agency discretion, why is Powell’s opinion any less justified than agencies?

· Dissent – OK to give agency authority b/c C gave agency a task

c. 2 types of oversight

i. To make sure regulation passed in itself is okay 

ii. To make sure it is being applied in the way you want

d. What are appellate courts good at?

i. Finding the law and applying the facts

e. How would you set up a system enabling cts to find law and apply facts in terms of oversight?

i. Spell out standard in advance and tell ct all they should do is apply those standards and not substitute their judgment

ii. In Benzene case – no way to apply set of standards b/c C gave no standards

E. Are there implicit standards that cts should apply if not standard is set out by C?

a. Standard of arbitrary and capricious (used interchangeably w/unreasonable)

i. Since C not going to create a standard for cts to judge agency action by, the cts went to due process clause and created one for themselves

ii. Due process requires that agencies behave in a non-arbitrary and capricious manner

b. Rhenquist wants to stop C from passing the ball, says that C has abrogated their responsibility under Const – other justices don’t want to take on b/c not going to get anywhere

c. Agencies made regulation is subject to higher standard of review that C legislation

i. If Congress creates standard for agency to follow then only subject to rationality review (? – standard or legislation)

ii. If agency passes regulation in absence of standard then get arbitrary and capricious standard 

d. Due process requires higher standard of review for admin action b/c less accountability than C

F. Transmission belt model of regulation: Regulation starts in C  → delegated out to agency

1. Does this raise admin agencies to 4th branch of gov’t? (3 major views)

a. YES and it’s a bad thing (Rhenquist view)

i. headless 4th branch of gov’t

ii. Not responsible to C = undemocratic

iii. Undemocratic b/c agency makes law, C doesn’t 

b. NO, agencies are part of exec branch

i. Only do things that C tells them they can do

c. YES, but rise in reg state requires 4th branch of gov’t

i. Higher standard of review legitimates agency action and raises to form of real law

ii. If we didn’t have this branch, our gov’t couldn’t have evolved and capitalism would have gone unchecked and democracy would have been subverted to capitalists (could argue that 4th branch even saved legitimacy of democracy)

iii. Notice and comment procedural requirements – get a chance to be heard before agency so just as good as leg

iv. If want to get law passed by C have to lobby, use same process for admin agency

v. Still are democracy deficits implicit in admin state

G. How could have avoided 4th branch?

1. Create larger Congressional staffs 

2. Made larger # of legislatures that specialize in certain areas of admin state

H. Political tension

1. Tension b/tw organizing policy so consistent and allowing public to have a say in what is done b/c what public wants done is often not organized

a. Expert risk valuation v. Ave. person risk valuaton

2. Democracy = all opinions valuable

3. Only point of democracy is to avoid revolution 

a. People need to have the view that they are running the country, but if they did it would be a disaster

b. Tiny group of elite that run the country

c. More rights than in communist regime – people can say whatever they want but they have no effect b/c not controlling institutions of power

IV. THE RISE OF THE REGULATORY STATE

A. BEFORE THE APA

1. Londoner v. Denver (USSC 1908)
a. FACTS: decision is made to pave a road. Residents complained that they were not afforded a right to an oral hearing about the decision to pave. Then the Board of Public works determined the costs, and apportioned it among the people whose houses fronted the paved street. The Board allowed notice and took written comments. The residents again complained that the tax was improper because they did not get the opportunity for a hearing. 

b. ISSUE: Does the 14th amendment require an oral hearing prior to the assessment of a tax for street improvements?

c. HOLDING: Due process requires that before a tax set by an agency becomes irrevocably fixed, the taxpayer be afforded notice and an opportunity to participate in an oral evidentiary hearing.  (Nothing req. before street is paved.)

d. If the legislature had passed a law that said these people had to pay this tax, then they would not be entitled to a hearing before that law was passed. While DP is implicated when the legislature passes a tax, DP is satisfied thru the polls. The people directly choose the legislature, and it is thus assumed that they have a say in what the legislature does. 

e. BUT, when the legislature delegates its power, and the agency makes the decision, people are entitled to an oral hearing before they are deprived of their property. 

f. As such, the tax made by the agency, in this case, was deemed invalid. 

g. What, in actuality is the point of the hearings?

a. For paving the road – no hearing – public safety issue

b. For the assessment – hearing doesn’t mean that the gov’t will charge what the people want to pay – cynical view is that town council hearing is democracy in its basic form – gives the appearance that their voices matter

h. Note that there is no distinction made here with respect to the severity of the interest that the residents had in their money. In Goldberg, the court took into account the weight of the interest as distinguished from the nature of the interest. Here, there is no such distinction made. 

2.  Bi-Metallic v. State Board of Equalization (USSC 1915)

a. FACTS: the Board increased the value of all property in Denver by 40%. P says that since they did not have a hearing, they are being deprived of property w/o Due Process. 

b. ISSUE: Are all property owners entitled to an opportunity to be heard prior to adoption of an administrative order which increases property taxes?

c. HOLDING: no hearing is required. When a rule applies to more than a few people, the Constitution does not require that everyone has to have a direct voice in its adoption. There has to be a limit to individual argument if the gov’t is to go on.  It would be impractical otherwise

d. Distinguishes Londoner because there, a small # of people was involved, they were especially affected, and thus, they had a right to a hearing. 

B. THE APA (Administrative Procedure Act)

· The APA’s procedural requirements provide the basic structure of the procedures for administrative agencies (though their provisions can be overridden by specific statutes)

· Adjudications are everything except for rulemakings. 

· Specific litigation between adversary parties; the expenditure of fed funds to build a highway thru a park; many management and administrative functions that are not adjudications in the conventional sense, or involve any DP entitlement to procedural requirements. 

· There are two major sets of distinctions, creating four categories of procedures: 

1) Is the action an adjudication or a rulemaking?

2) Does the agency’s organic statute require that the agency act on the basis of a ‘record’ after ‘opportunity for a hearing’?

	
	Organic statute requires decision on record after hearing
	Organic statute does not require decision on record after hearing

	Rulemaking
	Formal Rulemaking (APA §§553(c); 556, 557
	Notice and comment Rulemaking §553

	Adjudication
	Formal Adjudication §554, 556, 557
	Informal Adjudication (no APA procedure)


- Adjudication for the purposes of the APA is everything that is not a rulemaking. 

-This includes the resolution of specific controversies between adversarial parties (denial of benefits, revocation of a license). 

-But also includes decisions to spend or not spend money on a project, to grant a lease to cut timber, to enter into contracts with suppliers – management and administrative functions that are not adjudicative in the conventional sense. 

- For all these types of decisions, the APA only gives parties the right to a trial-type hearing when the relevant statute provides for a decision to be made on the record after an opportunity for a hearing.

a. Formal On-the-Record Adjudication

· How do you know when the agency’s action has to be made on the record after opportunity for a hearing? 

· A lot of times the statute says this. 

· But also, even when the explicit language is lacking, if an agency is imposing a liability or a sanction on a party, then the party has to have the opportunity to be heard (Londoner Case Example). 

· If this is the case, then §554 and §§556-557 apply. 
· If there are specific factual findings that need to be made relating to one specific party, then a formal on the record adjudication might be needed. 

· Example: deportation of an alien

· Procedures required: approximately those of a civil trial. 

· Submission of testimony, evidence, notification (usually in written complaint).

· No discovery, though FOIA applies. 

· Parties are entitled to counsel. 

· Administrative Law Judges often preside. 

· A record is kept. 

· Decisionmaker must provide a statement of findings and conclusions. 

b. Formal on-the-record rulemaking

· Only when the relevant statute explicitly requires a “hearing” that is “on the record” will the procedures of formal rulemaking apply. 

· Before this, it was traditionally understood that formal rulemaking was req’d in setting rates and such.

· If formal rulemaking is called for, the procedures of §556 and 557 apply. These require the taking of evidence by an ALJ through adversary trial type hearings involving testimony and cross-examining witnesses. 

· §706(2)(E) allows for court review of the substantiality of evidence that the agency relied on. [ very important in later cases]

c. Informal Notice and Comment Rulemaking [*What we Focused on Most]

· Vast majority of regulation encountered is of this type

· In all other rulemakings besides those where the statute requires a “hearing on the record,” notice and comment applies. §553 is used. Four ingredients:

· Notice of the proposed rulemaking in the Federal Register. (NPRM)

· Huge amount of work goes into this – once you get to the comments stage – things are pretty set

· Rare that there are drastic changes from the NPRM to the rule – but need to show responsiveness to the public (cynical system – sham dem)

· Notice must include:

·  time and place of the rulemaking

· legal authority relied upon for the rules issuance

· content or subject matter of the proposed rule

· Opportunity for “interested persons” to comment by written submissions and, if the agency wants, by oral argument

· Issuance of a “concise general statement” of the rule’s basis and purpose, when it is finally promulgated

· If a substantive rule, a provision that they will not be effective in less than 30 days after the rule is promulgated.

· The intent of notice and comment rulemaking was to emulate legislative hearings. The purpose was to allow people to have their say, but not to require the agency to base its decision on the comments it receives. Instead, the agency can base its rule on its general expertise. The Agency does not have to meet the substantial evidence standard of judicial review in §706(2)(E) (this is obvious from the fact that agencies are free to base their decisions on what they find relevant, not all the comments they necessarily have received – 553(c): agency tries to show good faith by publishing rebuttals to most typical comments not incorporated). 

- EXCEPTIONS To Notice &Comment:


1) §553(a) allows the following rules out of notice and comment req’ts.



a) military and foreign affairs;

b) agency management or personnel

c) public property, loans, grants, benefits, contracts (this is highly controversial – it includes lots of important functions of gov’t.)

2) §553(b)(A) and (B) allow out of notice and comment: interpretive rules, general statements of policy ,or rules of agency organization, procedure, or practice. Also, if notice and comment is impractical, unnecessary, or contrary to the public interest (there must be good cause, and good cause determination is reviewable for abuse of discretion).

- Notice and comment has been expanded to basically require a paper hearing for the purposes of Judicial Review. 

d) Informal adjudication

- no APA procedures.

§553: Rulemaking
(b) A general notice of proposed rulemaking will be published in the FR. That notice must include 


(1) statement of the time, place, and nature of the public rulemaking proceedings;


(2) the legal authority that the rule is made under


(3) either the substance of the proposed rule, or a description of the issues involved. 

(exceptions to Notice &Comment) This subsection does not apply to:

(A) interpretive rules, general statements of policy, or rules of agency organization, procedure, or practice;

(B) when an agency for good cause finds that Notice & Comment are impracticable, unnecessary, or contrary to the public interest. 

(c) After notice, the agency must give interest persons an opportunity to comment – to participate in the rulemaking by submitting written stuff. Then the agency shall incorporate into the rules a concise statement of their basis and purpose. 

§554, 556-7: Adjudication

- detailed provisions that are similar to a civil trial. 

§701: Application of Judicial Review

(a) this chapter applies except to the extent that 


(1) statutes preclude Judicial Review or


(2) the agency action is committed to agency discretion by law. 

· So under (a), congress could statutorily eliminate Judicial Review

· This isn’t totally correct:

· The 14th Amendment guarantees Judicial Review, so long as JR is req’d by the Constitution, then congress could not suspend it.

· But it could suspend APA review. If congress does this, and you are the lawyer, you frame your claim under the Constitution, and not the APA. 

(b) “agency” – means each authority of the Government of the US, whether or not it is within or subject to review by another agency, but doesn’t include: Congress, the courts, etc.

§702: Right of Review

· A person suffering legal wrong, or adversely affected, because of agency action, is entitled to Judicial Review. 

· An action in a fed court for other than money damages and stating a claim that an officer of the US acted or failed to act in an official capacity or under color of law shall not be dismissed because of sovereign immunity. 

§706: Scope of Review

· The reviewing court shall decide the questions of law, interpret Constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. 

· The court shall:


(1) compel agency action that was unlawfully withheld or unreasonably delayed, and


(2) hold unlawful and set aside agency actions, findings, and conclusions found to be:



(A) Arbitrary &Capricious, an abuse of discretion, or otherwise not in accordance w/law




-this is the core, the very center of judicial review of agency action




-this is the core of the legitimacy of agency action



(B) contrary to Constitutional right, 



(C) in excess of statutory J, authority, or limitations



(D) w/o observance of procedure req’d by law



(E) unsupported by substantial evidence in an adjudication under §§556-7 



(F) unwarranted by the facts. 

Some Questions 

-What is Administrative Law?


-a set of structures and legal institutions to enable lawyers to control the process of regulation


-ad law gives us due process


-judicial review is the highest form or version of what ad law is – to control and order the process of regulation within some legal structures that try to capture fairness and rationality

Other Ad law questions pondered

- is the outlawing of Arbitrary & Capricious agency action a Constitutional requirement that congress could not have done any differently? 

- another way to ask the question: if the Requirement of the Constitution is that there be some review, and the decision was arbitrary, does it also mean that the action was unconstitutional? 

- it might be that every time one does something that is arbitrary, it is also unconstitutional, or could certain actions be arbitrary and not be unconstitutional? 

· One argument: arbitrary action does not inherently violate the Constitution, because if it did, then there would have been no reason to include §706(2)(B), which prohibits agency action that is contrary to Constitutional right. 

· Other argument: arbitrary action IS a Constitutional problem.  This theory is that A&C action is one of the reasons administrative law was created in the first place. 

· The New Deal bureaucrats operating under the expertise model of agency action might not have thought there was anything wrong with having arbitrary action, as that arbitrary action was just the means the agency was using towards a proper goal. 

· The traditional model, on the other hand, would say that as all ad law is the delegation of power from the legislature, no agency action can be arbitrary because the person who made them cannot be punished by the electorate. 

Problem with A&C and JR


-one unelected body – the agency who decides something perhaps arbitrary and capricious


-another unelected body – the courts who try to affect the agency’s decisions

-here there is a thin veil to no veil of legitimacy

What is an arbitrary decision?


- there are two ways of defining: procedural, and substantive

1. procedural: decisions made w/o evidence or proper justifications as to how the agency reached its decision. It is much easier to determine if agency action is arbitrary if the alleged arbitrariness was procedural. 

2. substantive: was it unfair? 

C. THE PROBLEM OF THE SEPARATION OF POWERS BRIEFLY NOTED

1. ALA Schechter Poultry Corp. v. US (1935) – The SICK CHICK
a. FACTS: the National Industry Recovery Act (NIRA) allowed for the creation of fair competition codes. These codes were made by representatives of management and labor. The purpose was to stabilize prices/equalize buying power – this was in the depths of the depression. The codes were to have the force of law. Schechter convicted of not selling a full run of chicken (all the chickens in the coop) 

b. ISSUE: May Congress transfer the power to establish the standards of legal obligations between parties? [Answer – No]

c. HOLDING: The NIRA is an unconstitutional delegation of congressional power. Congress abdicated its function in two ways: 

i. The delegation is too vague, too open ended. The power of the codes is unfettered.

ii. The delegation is improper: power cannot be vested in private industry to regulate itself. The lines of accountability are crossed. The industry makes its rules alone. The congress is delegating its authority to a non-gov’t actor. 

d. Cardozo, concurring: 

i. Wanted to emphasize something said by the majority

ii. If the codes were just to eliminate unfair or oppressive competition, then the codes would not be an unlawful delegation. But the codes also include whatever rules might be helpful to the prosperity of the industry. So all of industrial regulation is included in what could be part of the codes. So anything the congress can do under the commerce clause for the betterment of business, the codes can do. This is delegation running riot. This much power cannot be transferred. 
iii. Afraid of Fascism
e. The Supreme Court has never again really used the nondelegation doctrine to strike down a law – except in Panama case also in 1935 – every nondelegation defense has been struck down since
2. Amalgamated Meat Cutters v. Connally (Judge Leventhal - DDC 1971)
a. FACTS: Amalgamated Meat Cutters refused to pay union wage increases agreed to after long negotiations in April 1970, citing Executive Order 11615 (“EO”) promulgated by President Nixon on 8/15/71.  

i. The EO was issued under the Economic Stabilization Act of 1970 (“ESA”), which gave the President the power to “issue such orders and regulations as he may deem appropriate to stablilize prices, rents, wages, and salaries.”  

ii. The EO established a 90 day price wage freeze at a rate not higher than those in a specified base period preceding August 15.

b. ISSUE: Is the ESA an unconstitutional delegation of power, thereby invalidating the EO issued thereunder?  Must Congress articulate an intelligible principle to allow courts to ascertain whether administrative acts are within its scope in order for a delegation to be valid? [Answer – No – Motion denied]

c. HOLDING: the Constitutional requirements are defined by control and accountability. If there is enough demarcation so that there can be a judgment whether the agency has kept w/in Congress’ will, then it is OK.
i. Thus, if the delegation embodies an “intelligible principle” then it is OK.
ii. Here, (1) the intelligible principle is the interest in broad fairness and the avoidance of gross inequities. Plus, (2) there is a limited time, and the regulations imposed are subject to further standards as they are developed.

d. BUT there were even more specific standards in Schechter laid out in the NIRA.

i. The difference between this case and Schechter is that here power was delegated to the President and there the delegation was made to industry members. 

e. BUT wasn’t the problem with Schechter that the delegation was too vague? 

i. If so, then the two cases are inconsistent. 

ii. The only way to reconcile the two is by saying that the difference between the two cases is the addressee of the delegation: here the President and subsidiary agencies, there private individuals. 


3. Strauss, The Place of Agencies in Gov’t: Separation of Powers and the Fourth Branch

· There is difficulty in understanding the relationships between the agencies and the three branches of government. This has led to struggles by the Supreme Court with issues that are very fundamental 

· For another example, when an agency adopts a rule following APA procedures, what is it doing? Is it acting legislatively, since it is creating general statements of law to apply to indefinite classes in the future? Or is it exercising executive power, given that it has statutory authorization? 

Strauss highlights three differing approaches that have been used to understand the issues above:

1. Separation of Powers: what govt does can be characterized by the type of act performed. Congress legislates ONLY, the president executes ONLY, and the court decides application of law ONLY. This absolute separation is seen as necessary in order to protect the citizenry from tyrannous gov’t

2. Separation of Functions: instead of focusing on structural protections, this is grounded more in consideration of individual fairness in individual proceedings. It admits that in agencies, the same body often performs all three types of powers, but inside a web of other controls: Judicial Review and legislative and executive oversight. These controls provide protection against systematic oversight. 

- so the inquiry instead focuses on what Due Process procedural protections are given to the individual involved in a particular proceeding with the agency. 

3. Checks and Balances: bridges the gap between the two above. It protects citizens by establishing multiple heads of authority pitted against each other so that none can consolidate all authority. But it does not, unlike Separation of Powers, suppose a radical division of government into three parts. 

· THESIS: 

· Rigid separation of powers should be abandoned in favor of separation of function and checks and balances. 

· There is a headless fourth branch that falls outside the scheme of the other three. 

· We should stop pretending that our government can be allocated into three neat parts. 

· Each agency is independent of each branch and to some extent in relationship with it. 

· But the important thing is that an agency is inferior. It is subject to control by all three branches, and those relationships give an assurance that the agency will not pass out of control. 

· There are three named repositories of authorizing power and control, and an infinity of institutions to which parts of that authority can be lent. 

· The three branches have to share the reins of power, but have others who work to carry out some of their functions (agencies)

I. I. The Shape Of Contemporary Administrative Gov’t 

· The variety and dispersion of power is inconsistent with a notion that the power of gov’t can be neatly parceled into three radically separate piles, each under the direction of a separate branch. 

· There are four propositions that identify the significant features of modern admin gov’t: 

1. Agencies are placed in the structure of gov’t without regard to the functions they perform. The functions partake of all three characteristics – legislative, executive, and judicial. 

2. All agencies, whether independent or executive, have relationships with the President where he is neither dominant nor powerless. They are all subject to presidential direction, and all able to resist his direction sometimes. 

3. All agencies are subject to the oversight of congress and the judiciary. Congress can change the law that an agency is implementing if it thinks the agency is doing the wrong thing; and Judicial Review can be applied if the agency is not adequately explaining its reasoning or if it is treating similarly situated people differently. 

4. The characteristics of the oversight relations of Congress and the President owe as much to politics as they do to the law. 

II. Limited Constitutional Instructions About the Place of Agencies in Government 

· Constitution doesn’t contain many instructions concerning agencies

· While separation of power remains important in the forms of control that each branch can exercise, in the agencies, powers are not separated and the agencies are not responsible to just one of the three main actors. 

· The President has to be the unitary, politically accountable head of all law-administration, sufficiently powerful to serve as an effective counter to Congress. It was an incredibly important decision to vest all the executive power in the President as a single, politically accountable person. The President must therefore remain politically accountable for the work of law execution and must continue to serve as a counterweight to Congress (check/balance). 

· There were several propositions to reduce the accountability of the President, and these were rejected

· Therefore, we should hold the President accountable (prime example is that Secretaries (ie. Secretary of Defense, other Cabinet members) serve at President’s pleasure, rather than for a term, and that the Council of state was rejected).

· The President must also remain as a central, coordinating, overseer of gov’t officers so that there is an effective check on congress. 

· The branches have to battle with each other

· To prevent supremacy of one, powers were mixed, and each branch was given power over some of the same areas. 

· So while the text says little about the functioning of the agencies, it is clear from context and structure that the three branches were to be interlocking and that the agencies were to be inferior to all three. 
· There is no separation of powers.  Rather, there are separate institutions sharing powers. 

V. REVIEW OF AGENCY ACTION

A. ARBITRARY AND CAPRICIOUS REVIEW

1. Ethyl Corp. v. EPA (DC Cir. 1976)
a. ISSUE: How competent are judges to give hard look review to complicated, technical areas that agencies have expertise in?  What are judges supposed to review in order to make sure that an agency decision isn’t A&C? 

b. Bazelon: judges are not competent enough – majority opinion

(i.) - judges should not scrutinize the technical merits of agency decisions on complex issues.

(ii.) - instead, the decision-making process should be analyzed to make sure it ensures a rational decision.

(iii.) - courts will only remand on this theory if the procedures engaged in were inadequate to say that what resulted was reasoned.

(iv.) - this allows for true agency decision-making, by requiring interest representation, but not allowing judges to make technical decisions that they are not qualified to make. 

(v.) - but remember that Vermont Yankee is a slap to this theory – you cannot add more procedures.

c. Leventhal: judges are extremely smart, DC Circuit, especially well-versed as Admin ct.

(i.) giving up is easy, but it is not Constitutional 

(ii.) with congressional decisions, the courts only do due process review. 

(iii.)  BUT with agency action, the courts have additional responsibility. Congress can delegate broadly because there is court review to ensure that the agency has exercised the delegated power w/in statutory limits, and that the course agencies decide to pursue to go toward their objectives is not A&C. 

(iv.)  and Overton Park makes clear that the judicial role is not ephemeral. 

(v.)  Judicial Review is a stamp of legitimacy on agency action, and the courts must not affix it lightly. 

(vi.)  judges might not be technically savvy at the outset, but they will learn. They settle patent disputes, etc. 

(vii.) Besides, it is not as if the judges have to be so adept as when they make de novo decisions. When reviewing agency action, judges affirm even if they would have decided otherwise as long as the agency’s decision-making is not irrational or discriminatory. So there is, and must be, restraint, but there must not be abdication. 

(viii.) -if the point of Judicial Review is to guarantee expertise, this is the view to follow.

d. For Leventhal, if the agency’s reasoning has a logical flaw, it is A&C. Something is not reasonable if it is not reasoned. Whereas, for Bazelon, A&C only means that one side of the evidence was ignored.

e. What are the advantages and disadvantages of having the DC circuit court system – specialized Court for administrative Review (repeat player)?

(i.) Pros:

1. consistency

2. legitimacy

3. expertise

(ii.) Cons:

1. creates a very real and very powerful subculture law

2. hard for people to administer if they are outside of DC

3. more deferential to agencies than those would be outside of the DC circuit

4. Supreme court often denies cert on such cases ‘cause DC circuit more skilled

2. The Point of Hard Look Review
a. Political: 

(i.) improving democratic process: could be a substitution for the non-delegation doctrine. 

(ii.) adequate consideration requirement: insure interest representation of groups that are affected by the agency’s decision. 

1. By allowing all interests to press their preferences, the government can create an aggregation of interests and preferences. 

(iii.) The point of hard look Judicial Review could be to make sure democracy works well by insuring that the agency is not captured by narrow interests.  (CAPTURE)

(iv.) If the assumption is that if congress had made this decision itself, then all interests would have been represented, then aggressive Judicial Review works to make sure that the agency similarly looks after all interests. 

(v.) This seems to be what Bazelon’s opinion is – by looking after the process of the agency’s decision-making, courts ensure the democracy of agency action is maintained. 

b.  Technocratic: 

(i.) Judicial Review on this view can actually improve the quality of the decision that comes out of the agency’s decision-making process.

(ii.) The agency has expertise, and this model will ensure that the agency has properly applied its expertise.  It forces the agency to look at all the alternatives and make sure that the decision the agency comes to is not irrational 

(iii.) The court can prevent errors of analysis and the distortion of expertise by narrow interests. 

3.  Overton Park v. Volpe (USSC 1972)

a. One of the most important cases in administrative law

b. Whenever deciding a 7062a case, you start out with the standard of review. ALWAYS.   “clear error of judgment,” “the ultimate standard of review is a narrow one”

c. FACTS: Highways are not to be built thru parks if a feasible and prudent alternative exists. If there is no alternative, the route chosen has to be thru a park only after all possible planning to minimize harm has taken place. Secretary chooses to put the highway thru Overton Park. 

d. ISSUE: Does the failure of Secretary to explain the rationale for his decision or its consistency with federal statutes constitute error? (7062a – A&C standard)
e. DECISION: Reversed and remanded to see what studies were considered.  Wants an administrative record to be developed in order to determine if no rationale.
f. HOLDING:
· the very existence of the statutes shows that the protection of parks was to be emphasized, because otherwise, all roads would go thru parks – it is easier and cheaper. 

· the Judicial Review of agency rulemaking is to be a thorough, probing, and in-depth review. 

· However, although the review is searching and careful, the ultimate standard of review is narrow. The court is not to substitute its judgment for that of the agency. 

· A&C review is a multi-step process: 

· 1) Did the agency act w/in the scope of its authority?
- scope of authority determined thru construction of the statute (remember the agency has a lot of discretion on this). 

- on the facts, can the agency’s choice be said to fall w/in the range of choices the law gives it?

- are there no other feasible alternatives? 

If the agency acted w/in the scope of its statutory authority…

· 2) Was the actual choice made A&C, abuse of discretion, contrary to law? 
- was the decision based on a consideration of the relevant factors?

- was there a clear error of judgment? 

· 3) Did the agency follow the necessary procedural requirements? 
- in this case, the decision was made solely on affidavits, which were just post hoc rationalizations – they do not constitute the whole record. 

- the courts decision is to be made on the whole record that was in front of the Secretary when he made his decision. So officials might have to give testimony, documents, etc. 

4. Motor Vehicle Mfrs v. State Farm Insurance (USSC 1983)
a. FACTS: Statute says that the safety standards should be practicable and meet the needs for safety. NHTSA passed standard #208, requiring passive restraints. After Reagan gets into office, NHTSA revokes it. The court is asked to determine whether NHTSA acted A&C in revoking the standard.

b. ISSUE: When an agency rescinds or modifies a previously promulgated rule, is it required to supply a satisfactory, rational analysis supporting its decision?

c. DECISION: Yes. NHTSA was A&C. 

d. HOLDING:

1. Since the standard was promulgated under N&C, A&C is the proper standard for review, both for promulgation and rescission. 

a. Note that revocation is different than failure to act. When revoking, an agency is changing direction and thus must supply a reasoned action for the change. 

2. The scope of review is narrow and the court does not substitute its judgment for the agency’s.

3. However, the agency has to examine the data, articulate a satisfactory explanation for its action, which must include a rational connection between the facts found and the choice made. 

(i.) Was the decision made on the relevant factors? Was there a clear error of judgment? 

(ii.) There is A&C if the agency:
a. Had relied on a factor that Congress did not intend it to consider
b. Entirely fails to consider an important aspect of the problem
c. Offer an explanation that runs counter to the evidence

d. Or is so implausible that it could not be ascribed to agency expertise

4. The reviewing court does not make up for the deficiency – the court cannot supply a reasoned basis for the agency’s action that the agency has not itself given. 

- NHTSA is A&C because it did not give any consideration to modifying the standard to require airbags. 


- NHTSA had to give at least some consideration to the airbag option. 

- The agency has to cogently explain why it has exercised its discretion in a given manner. 

-  by not analyzing the different options, the agency did not offer the rational connection between facts and judgment that is required to pass A&C. 

- The agency can change what it thinks is in the public interest. But it has to provide a reasoned analysis. 
- Court was trying to send a message that regulation shouldn’t change when a new president, with a different political bent is elected

RHENQUIST DISSENT

· it is legitimate for an agency to reevaluate what it has done because the electorate has spoken, through the election of a new president, who thinks that the regulation isn’t warranted 

· responsiveness to democratic pressures

· In Benzene, also wanted to through it back to the legislature – those elected

· Problem is that Rehnquist is back and forth between judicial activism and judicial restraint

· Also introduces an inconsistency as to where people’s political will resides

· Question as to whether it would be more legitimate if congress had changed, and a new law was enacted? 

· if the agency is supposed to implement politics, and it is getting its directive from a statute, then changing the body who passed the statute would seem to better legitimate a change in agency action. 

· But Rehnquist might say that the president is as legitimate as congress. The agency’s change because of a change in administration is legitimate because it is still being responsive to congress, who spoke in very broad terms.  Also, since the implementation of policy is to be open-ended, we can get a democratic element into the agency choice by looking to the president, who is elected.
· what is important about this case is the interaction b/w agency action to regulate or deregulate and politics – and which branch of politicians should have sway

5. American Dental Association v. Martin (7th Cir. 1993)

a. FACTS: Relying on the expertise of the Center for Disease Control, in 1991, the OSHA – Occupational Safety and Health Administration promulgated a rule on occupational exposure to bloodborne pathogens, which required, inter alia, that employers, at the employers’ own expense, offer a vaccine to employees who are at risk of exposure to Hepatitis B, and a confidential HIV test to those who are exposed to HIV.  The rule was challenged by three employer groups – said OSHA exceeded its rulemaking authority 

b. ISSUE: May OSHA impose restrictions on the practice of medicine if such restrictions materially reduce a significant workplace risk to human health without imperiling the health care industry itself?

c. HOLDING:  (Posner – against CBA, but has to go with it anyway)

a. OSHA did not compare the benefits with the costs of the rule.  Instead, it asked whether the restrictions imposed would materially reduce a significant workplace risk to human health without threatening the existence of the health care industry.  This was the applicable legal standard.  We cannot find that the rule failed the test of a material reduction of significant risk to workplace health

b. Although the rule tends to impose requirements on industries that do not pose potential health or safety risks merely because they are a part of a larger sector that the agency had decided to regulate, we nonetheless uphold the rule.  Though the rule may go too far and its costs may exceed its benefits, its role is merely to patrol the boundaries of reasonableness.  If the agency provides a rational explanation, the courts are bound.  The agency acts within the bounds of reason when it exercises its expertise in highly technical areas.

d. Posner knew that the CBA failed, but had his back against the wall.

a. Upholds it because of due process – make sure that the agency is following the directive of the legislature to the extent feasible

b. Upholds the legitimacy of the system as a whole

c. The standard of review is reasonableness

e. Posner goes through the whole CBA analysis and shows how OSHA was wrong even though it is not his job in an effort to get OSHA to fix this on its own.  Trying to do what he can to improve the decision making process.  There is value to the reasoning in addition to value to the holding.
B. THEORIES OF REVIEW

1. Vermont Yankee v. NRDC (USSC 1978)
a. FACTS: 

1. Vermont Yankee Nuclear Power Corp., D, sought permits from the Atomic Energy Commission (“AEC”) to build nuclear power facilities as early as 1967

2. The Natural Resources Defense Council, P, objected to the issuance of a license, and hearings were held thereon in 1971

3. In 1972, the AEC instituted rulemaking proceedings to assess the environmental consequences surrounding the spent fuel cycle.  The licensing standard used involved a formula developed by the Commission in a rulemaking proceeding, wherein parties opposed to prevailing methods of disposing of nuclear waste were precluded from rebutting evidence relied upon by the Commission in the findings

4. The AEC did not offer the opportunity for formal, trial-type proceedings under 556 and 557, but appeared to offer more than the de minimis procedures specified for informal rulemaking under 553

5. The lower courts nevertheless concluded that the procedures offered were inadequate

6. Vermont Yankee appeals

b.   ISSUE: May the judiciary insist that federal agencies offer procedures beyond those expressed in the APA where the substantive issues under consideration are complex, technical, or involve “issues of great public import”?

c.  DECISION: Judgment reversed and remanded

d. HOLDINGS: Except in rare circumstances, a reviewing court cannot impose upon agencies more stringent procedural requirements than those enumerated in the Administrative Procedure Act.  The agency can adopt more formal procedures, if it so chooses.

e. RATIONALE:
Agencies should be free to develop their own procedural rules to allow them to discharge their statutory duties.  Therefore, an agency may conduct more stringent procedures than that required by the Administrative Procedure Act, but it cannot be compelled to adopt such procedures by a reviewing court.  As a result, since the rulemaking proceeding was governed by 553 of the APA, the case must be remanded to the court of appeals for a determination whether it was valid under that section, and not under more stringent procedures.

Exceptions may exist for:

1. quasi-judicial determinations – the agency is deciding a controversy involving a small number of persons, each of whom are exceptionally affected on individual grounds [Londoner v. Denver]

2. changed procedures – the agency makes a “totally unjustified departure from settled agency procedures of long standing”

3. constitutional constraints- constitutional due process may require more procedural opportunities than those specified in APA

4. Exceptionally compelling circumstances

f. OTHER NOTES/ANALYSIS:

In this case, the Court recognized that if reviewing courts could prescribe agency procedures, the scope of judicial review would be unpredictable.  Agencies would not know how stringent their procedural requirements would have to be, and as a result, agencies would be forced to conduct full hearings in every case.  This would unduly burden the agency in fulfilling its statutory duties.  Take away all of the advantages of informal rulemaking.

The adequacy of the record is not correlated to the type of procedure used. Rather, the adequacy of the record standard asks whether the agency followed the mandate of the APA. 

- now, if the rule does not have sufficient justification in the record, then the court can strike down the rule. But not on the basis of the procedures that are used or not used. 

g. Rehnquist’s opinion 

– 553 establishes the outer limits of what is required from an agency for informal rulemaking – there is no requiring them to make other further rules beyond this


-this is what is cited when you look at other cases that bring in Vermont Yankee

-Rationale


-there is an allocation of power issue between the courts and congress

-congress got to make the initial policy decision of what agencies needed to go through procedurally


-doesn’t want the courts to go further in doing that which Congress has done

-Argument that underscores this

-implying that the court of appeals used procedure as a ruse to get the decision that they wanted 


-sentence here that is strangely reminiscent of Judge Posner’s opinion in ADA – what they are doing may be wrong – the court may have reached a different conclusion – but the agency reached that decision under proper procedures


-here Rehnquist says that both Congress and the agency have made a determination of nuclear power and that the court should not second guess those policies

Compare to Benzene or State Farm

 – saying that the policy making is for Congress to engage in because it is democratically responsible and it is not for the courts to do so

        - transmission belt model laid out by Stewart


3.   Stewart, Reformation of American Ad Law

- thesis: the function of ad law is no longer simply the protection of private autonomy, but rather to provide a surrogate political process to ensure fair representation of a wide range of affected interests in the process of administrative decisions – rules and procedures.   Ad law is going through tremendous transformation (largely a result of federal judges) – forces us to question its appropriate role in legal system.

II. TRADITIONAL MODEL – the transmission belt

· Prohibit intrusions into property or liberty unless authorized by legislative directives. 

· To affect this, traditional model offers Judicial Review to cabin agency discretion inside of statutory bounds. 

· Judicial Review is necessary because agencies have a legitimacy gap – they are not otherwise formally accountable. So, their exercises of power over private interests have to be legitimated, through Judicial Review

· BUT the traditional model has been criticized for 2 reasons:

· the limitations of protection to traditional liberty and property interests is no longer appropriate in view of the expansion of gov’t power over private welfare.

· agencies have failed to protect the public interest and the traditional model hasn’t been able to remedy such failure. 

· Transmission Belt: 

1. Agency merely implements legislative directives. 

2. Any intrusions into private liberties are commanded and controlled by the legislature, and the courts, through Judicial Review

3. These contain the agency – make sure that the agency does not overstep the boundaries that Congress has issued. 

· Ad law began as gov’t bodies controlled rates and other practices, first of RR’s and then of other industries. 

· A set of principles emerged to reconcile the new assertion of gov’t power with the long-standing solicitude for private liberty. These principles are:

1. The legislature makes rules that control any imposition of sanctions on private citizens by agencies. The legislature must: authorize any control on private behavior, and to guide the exercise of admin power (the non-delegation doctrine). Non-delegation is based on the contractarian principles (Hobbes/Locke) of gov’t brought down from Locke: consent is the only legitimate basis for the exercise of power by gov’t; consent is institutionalized in the legislature; therefore, legislature has to authorize any new imposition of sanctions on private people. 

2. The procedures of the agency have to be of a nature that insures compliance with principle. The application of legislative directives has to be rational, accurate, and impartial. Hearings are generally required, a record has to be developed in the hearing through fact-finding supported by evidence, etc. 

3. To ensure compliance with 1 and 2, the agency procedures have to facilitate Judicial Rev. 

4. Judicial Review has to be available. Judicial Review is an additional assurance that agencies don’t overstep their bounds. And the agency procedures and findings have to allow the judge to ascertain whether the legislative directive was heeded by the agency. 

· Thus, in the traditional model, the agency is merely the transmission belt for implementing legislative directives. Intrusions into individual liberties by an un-elected agency are legitimated by making sure that such intrusions are commanded by the legislature. 

· The court has a containment function – review keeps the agency within the legislative directives of congress. 

· Traditional model seeks to mediate the inconsistency between the doctrine of separation of government powers and the agencies’ conspicuous combination of various lawmaking and law-enforcing functions

· Problem of Discretion: if statutes are vague or ambiguous, the legitimacy of agency action under the transmission belt is threatened. But almost all legislation is like this – really broad and non-specific. 

III. EXPERTISE MODEL

· flaunts the breadth of discretion of agencies. Under this model, expertise is the solution of discretion b/c the agency is a manager or planner with an ascertainable goal. Discretion is more apparent than real b/c the policy to be set is just a function of the goal to be achieved. The administrators are as skilled as doctors, and their ‘patients’ are no more liable to arbitrary will. Therefore, agencies should have discretion. Recognize that the expertise model is a shift from the democratic legitimacy basis of agency action.
· Administrators are seen as professional, not political. 

· Problems: the delegation of broad discretion to administrators was seen as violating the principles of separation of powers and formal justice. Theoretically, the traditional model could have fixed this by rigorously applying the non-delegation doctrine to require greater specificity is the legislative directives. But courts did not want to constantly be striking down statues. Instead, the courts used the following to control administrative discretion:

1. Development of Hard Look: Insisting on procedural safeguards, scrutinizing the substantiality of the evidence supporting agency fact-finding, insisting the agency articulate the reasons it came to its conclusions.  This forces agencies to adhere closely to the traditional model. 

2. Requiring reasoned consistency in agency decision-making: forcing the agency to give reasons for its choice; insist that choices over time be consistent; make sure that departures be justified. While the aims of these req’ts were not directly addressed to the substance of agency policy, they affect what the agency ultimately chooses to do.

3. Demand from the legislature a clear statement of purpose when fundamental liberties are at risk, to restrain agency choice.

- these techniques matured in the 20 years after the passage of the APA. They narrowed agency power w/o intruding on the bulk of delegated power implicit in a statutory scheme. 

- THESIS: the above compromise has come unstuck. The faith in agencies that was so important in the expertise model has turned to cynicism. Criticisms of the way the traditional model is being applied:

CAPTURE: Agency subverts the public interest in favor of client firms and regulated industries. 

- Agency failure to protect the collective interest and the carry out legislative mandates. The traditional model assumed that agency zeal in carrying out the public interest would suffice. 

- remember, that this is assuming that there is an objective public interest to get to in the first place. Stewart says that there is no objective public interest. The public interest is not a monolith. 

- if not actual capture (which Stewart says is a ‘crude’ way of putting it), the agency at least favors organized interests over diffuse interests such as consumers, environmentalists, and the poor. 

IV. INTEREST REPRESENTATION

-  The administrative agency itself becomes a quasi-legislative body. 

- The interests that come before it are represented by different advocacy organizations. 

- The important policy fights occur in front of the agency. The institution that has to be influenced is not the Congress, but instead the agency. (Acts like Congress in this way) 

- What happens when agency discretion is exercised is a legislative process of adjusting competing claims of various private interests affected by agency policy. 


- Therefore, both transmission belt and expertise models are illegitimate. 

- recognize what this says about the nature of political representation: it says that citizens are no longer truly represented by legislators, but instead by interest groups that advocate on their behalf in front of policy-making agencies. The theory assumes that electoral retribution is not really operative. This is a powerful rethinking of what democracy is, and is the most powerful CRITIQUE of the interest representation theory. 

- Expands the traditional model: allows participation and JR to a wide variety of affected interests. Agencies must take into account more interests. Basically, Stewart advocates an enlarged system of formal proceedings to secure consideration of all affected. Justice results when all interests are considered. 

- Expanded public participation will improve the quality of agency decisions, make them more responsive to various interests, and make people feel as though they are involved in the political process. 

a. who is to be represented, and how is that representation to be provided?

- just by allowing broad participation rights does not mean that that participation is going to occur. Many admin decisions are made in situations where the impact of the decision is really diffuse, so that no one person is affected enough to have an incentive to litigate himself. 

- right now, public interest advocacy is done mainly by public interest law firms. But there are lots of problems with this



1. the adequate representation problem from class actions. 



2. the scarcity of resources available to public interest representation. 



3. little accountability of the lawyers to the interests they represent. 



4. people are unaware that the Public Interest firms are litigating on their behalf. 

b. the costs of interest representation. 

- representatives of diffuse interests want formal procedures. And, formal procedures are said to be better b/c informal procedures are the subject of bias in agency policy.

- there are going to be many. To the extent that trial type formal procedures are required, there is going to be more delay and more money needed to keep that structure going. 

- unorganized interests will get derivative bargaining power by threatening the organized interests with a trial type proceeding. 

- nor will Notice & Comment solve the problem. 

-Although it has been called the most democratic procedure, it does not necessarily have an impact on the agency’s decision: the agency can disregard the comments it gets at will. Indeed, the result of the rulemaking is often determined in advance in informal contacts with the representatives of the organized interests.

c. the indeterminacy of Interest representation
· if formal proceedings were going to truly help out in getting the interests of all affected more recognized, then the costs and difficulties involved might be thought to be worth it. 

· But there is no guarantee that that will happen with interest representation. 

· just expanding participatory rights is unlikely to have a big effect. There is still going to be bias in agency choice under broad legislative delegations. 

· Stewart looks to the Scenic Hudson litigation to underscore the point that to the extent broader participation happens, it will multiply the range of interests that have to be considered.

· underscores how complex the decision to be made is, and develop a more complete record of alternatives – all these might exacerbate the ad hoc resolution of problems. 

· conclusion: there is no real reason to believe that real representation of all interests involved will occur if there is an adversarial proceeding in which all the interests involved are effectively represented. 

· Formal proceedings retain great power as symbols of just result guarantees, if the agency alone exercises considerable discretion over policy choices, there is no reason to think that a more equitable policy will necessarily result. 

IV. 4. Seidenfeld, Civic Republicanism 

· Proposes a fourth possible administrative model – that of civic republicanism.

· Definition: the state acts legitimately only if it furthers the common good of the political community. There is not necessarily an external conception of the public good nor is it to be defined by experts. Rather, the public good is arrived at by an ongoing deliberative process that takes into account all cultures, values, needs, and interests. 

· Second, the public good is not equivalent to majority rule. 

a. Social consensus is not the aggregation of individuals’ private interests – rather, it asks what is best for the community as a community. 

General operative criteria for good government:

1. Before the Gov’t acts, it has to engage in public discourse

2. The deliberative process has to be open to access by all affected, so that:

- Representatives of all interests have to have a meaningful opportunity to be heard. 

- Feedback from decision makers 

- Interest groups can be an essential part of this process, by distilling and streamlining the opinions of people with similar interests. 

3. The decision-maker has to explain its actions and how they further the public good

4. Decision-makers have to have equal regard for all interests.

5. There have to be institutional safeguards against regulations that merely serve particular factional interests. 

HOW TO DO THIS? 

- Admin agencies. 

- The agencies are the only way to fulfill the civic republican ideal of deliberative decisionmaking. 



- congress is too responsive to factions

- Judges are too far removed from the citizenry, and come from too homogenous of backgrounds (all educated elite).

- But agencies fall between these poles. 

- Interest groups may be essential to the achievement of these goals. 

-They consolidate discrete interests and streamline the input that decision-makers receive, while insuring that the interests of diverse parties are represented. 

- There is an apparent paradox in that Civic Republicanism tries to eschew private interests, and yet relies on interest groups that are organized around private interests. 

A. Their bureaucracy is staffed with people chosen for their professional knowledge rather than their political affiliation.


- How not to marginalize the voices of those outside the political mainstream?

- perhaps get reviewing courts to demand that the agency explicitly address the relevant arguments made by these fringe groups. 

- also, to curtail the problems of organized groups getting what they want, Seidenfeld endorses watching even informal contact between the agency and the industries regulated more closely. 

-Additionally, the gov’t could reimburse those interest groups that have demonstratively changed agency policy. 

B. There are agency policies that facilitate access and public interest oriented discourse. Agency Policy Making Procedures

- Particularly important is Notice & Comment in advancing the civic republican theory. 

- but there are problems with N&C, most pervasive of which is that the agency usually looks at the issues and has its staff perform preliminary analyses of options before it initiates a rulemaking. Only insider groups are privy to this initial stage. 

Fixing the problems with N&C: 

i. by either striking down rule-makings that do not disclose the science they rely on, or

ii. opening rule-makings up to additional rounds of comments after the agency has changed its position, these problems can be ameliorated. 

- Second problem: there is too much agency action that is made outside of the N&C rulemaking paradigm: either in non-binding policy statements or in fact-specific adjudications. 

5. Sunstein, On the Costs and Benefits of Aggressive JR of Agency Action

Benefits of JR:

A. Legality

- Judicial Review is required to make sure that agencies comply with congressional commands. The public desire is expressed in the legislation, and JR helps the democratic process by ensuring the agencies abide by what Congress has commenced.

- JR is a good thing if legality is the goal of JR. 

- but remember that just because there is legality, does not mean that there will be an increase in social welfare: a statute could be foolish, or it might impose costs that outweigh any benefits. 

B. Efficient Resource Allocation

- agencies might undertake actions where the benefits are dwarfed by the costs. JR might serve as a corrective for this. They might ensure against excessive intervention in the market, or compel agencies to consider the effects of private conduct. 

- JR might be useful here by invalidating agency action that is Arbitrary & Capricious. 

- but remember that promoting efficient resource allocation does not mean that legality will be increased, because the statute might call for the burdens to outweigh the benefits. 

C. Real World Improvements of an Eclectic Sort

- courts can alternatively attempt to achieve a very different set of goals, such as easing discrimination, promote non-market or non-commodity values, ensure better wealth distribution

-Net benefits would be found when courts sensibly promote these goals

-Net costs would be found if they fail to do so

-sometimes connection with legality is uncertain – sometimes it is merely coincidental

D. Legitimacy

- JR can promote legality, protect against arbitrariness, promote procedural regulatory, ensure against factional tyranny and self-interested representation. 

- eliminate the disproportionate influence of special interests.

- this view places great emphasis on judicial independence, providing both an ex ante deterrent and an ex post check against the domination of admin processes by illegitimate considerations. 

- this also inserts some of the traditional virtues of Anglo-American law into the admin process. 

THE “NET BENEFITS” PRODUCED BY AGGRESSIVE JUDICIAL REVIEW

-Indications that a world without aggressive judicial review might suffer from increases in lawlessness, carelessness, overzealous regulatory controls, and inadequate regulator protection

-Aggressive judicial review has produced important ex ante and ex post benefits in numerous settings; though the evidence at this point is anecdotal 

PROPOSED PRINCIPLES TO INCREASE “NET BENEFITS”

A. Proportionality

a. Statutes should be construed so that aggregate social benefits are proportionate to the aggregate social costs

b. The purpose of the proportionality principle is to ensure that in the absence of a clear legislative statement, statutes are understood to impose costs commensurate with their benefits

c. Ex. In Industrial Union Department v. American Petroleum Institute (The Benzene case) – the Sup Ct interpreted the toxic substances provision of the OSHA Act to require a showing of a “significant risk” before the Secretary of Labor can regulate toxic substances

B. De Minimis Exceptions

a. Administrators should generally be authorized to refuse to impose costly regulations for highly speculative or minimal gains

C. Understanding Systemic Effects

a. Regulation is unsuccessful because of a legislative or administrative failure to understand the complex systemic effects of gov’t controls

b. Ex – Sup Cts OSHA decisions, in which the Ct or several of its members appeared to assume that greater protection for workers would follow automatically from more stringent statutory requirements.

i. Assumption disregards that such requirements tend to lead an agency not to regulate at all - underregulation

D. Cautious Approach to Legislative History

a. Take the history with a grain of salt

E. Coordination

a. Absence of centralization has led to regulatory failures

i. Ex. Regulation of carcinogens

F. Obsolescence

a. Statutory requirements are sometimes inconsistent with new developments of fact, policy, and law

b. Dean Calabresi (we saw this earlier) has argued that courts should have the power to invalidate obsolete statutes, returning them to the legislature for reconsideration

CONCLUSION

-some basis for believing that aggressive judicial review has, in many settings, increased the incidence of legality, prevented arbitrariness, ensured against undesirable regulation, and brought about regulatory controls that have been good/life-saving.

-no one should argue that the judiciary should play the central role in ensuring legality, rationality, or justice in the administrative process

-yet, it would be difficult to deny that a judiciary suitably sensitive to the functions and failures of the regulatory state might well make things better rather than worse

STATUTES REDUX: KENT AND CHEVRON

V. Before Chevron
A. Kent v. Dulles (U.S. 1958) (p. 389) (CLEAR STATEMENT PRINCIPLE: reading agency authority narrowly)

1. OVERVIEW: Respondent, Secretary of State, denied passports to petitioners under the authority of C.F.R. § 51.135 when petitioners refused to submit affidavits as to whether they were, or had ever been, Communists. The district court dismissed petitioners’ complaints. The court of appeals affirmed. The Supreme Court reversed. The Supreme Court held that the right to travel was a part of the liberty that a citizen could not be deprived of without due process of law under the 5th Amendment. The Supreme Court held that 8 U.S.C.S. § 1185 and 22 U.S.C.S. § 211a did not delegate to respondent the authority to withhold passports to citizens because of their beliefs or associations. The Supreme Court held that the two grounds for refusing to issue a passport that could properly be asserted had to relate to citizenship or allegiance or to criminal or unlawful conduct. The Supreme Court stated that these were the only general categories for refusal that one could fairly argue, in light of prior administrative practice, Congress had adopted.
2. There was a problem with how the Secretary exercised his discretion—NO question over whether he had it
3. 2 reasons the Court ruled the way it did:

a. Past practice: 

i. Administrative practice until 1926 had jelled around 2 categories of passport refusals:

· When questions pertinent to the citizenship of the applicant and his allegiance to the U.S. were unresolved by the Secretary

· When the applicant was participating in illegal conduct

ii. NOTE: The Court was deducing the intent of Congress from past administrative practice (!)

· “Adverse possession” rule for statutory authority?  The opinion can be read to say that the executive’s consistent exercise of the passport power in specified ways has operated to circumscribe the power delegated by Congress.

b. Citizens CANNOT be deprived of the right to travel (“liberty”) without due process of law under the 5th Amendment

i. If that “liberty” is to be regulated, it must be pursuant to the law-making functions of the Congress. And if that power is delegated, the standards must be adequate to pass scrutiny by the accepted tests. Where activities or enjoyment, natural and often necessary to the well being of an American citizen, such as travel, are involved, the courts will construe narrowly all delegated powers that curtail or dilute them.
ii. The Court did NOT touch constitutionality

· The Court was, of course, watching exercises of discretion by the President and Executive Branch where there was a constitutional issue in the background

· ASIDE: in the 1950s fighting Communism was a high priority—saying it is unconstitutional to prohibit Communists from getting passports would have drawn a lot of attention

4. QUASI-SECOND LOOK: the Court is saying, if you want to delegate the power to deny passports to Communists as policy, then you, Congress, are going to have to make an explicit statement to that end 

5. CLEAR STATEMENT PRINCIPLE: 

a. 2 formulations

i. Sometimes courts interpret statutes narrowly to avoid invalidity
ii. Sometimes courts interpret statutes narrowly to avoid ruling on a serious constitutional issue
· Allows for greater judicial bending of statutes than the first formulation

b. Principle is a kind of “nondelegation canon,” barring agencies from deciding certain sensitive issues on their own

VI. Chevron (the most important statutory interpretation case)
A. Chevron, Inc. v. Natural Resources Defense Council (U.S. 1984) (2-step regulatory agency deference)
1. OVERVIEW: Petitioner argued that the Environmental Protection Agency (EPA) regulation, implementing permit requirements for nonattainment states pursuant to the Clean Air Act Amendments of 1977 (Act), 42 U.S.C.S. § 7502(b)(6), permitting states to treat all of the pollution-emitting devices within the same industrial groupings as though they were encased within a single bubble, was a reasonable construction of the statutory term “stationary source”. On appeal, the judgment below was reversed. In support of its ruling, the Supreme Court held that if a statute was silent or ambiguous with respect to the specific issue, the question for a court was whether the agency's action was based on a permissible construction of the statute. Further, considerable weight was to be accorded to an agency's construction of a statutory scheme. The Court noted that while the legislative history of the statute was silent on the instant issue, it did reveal that the EPA's interpretation was fully consistent with one of the two principal goals of the statute—namely, allowance of reasonable economic growth. Accordingly, the EPA's interpretation was entitled to deference.
2. The courts will NOT reopen a policy debate on issues of statutory interpretation (p. 289(

3. CHEVRON DOCTRINE: 2-step interpretation:

a. Did Congress directly address the question at issue?

b. If NOT, is the agency’s interpretation based on a permissible construction of the statute?

i. NOTE: the court does NOT simply impose its own construction on the statute, as would be necessary in the absence of an administrative interpretation

B. CHEVRON DOCTRINE in action: a FORMALIST MODEL

1. STEP 1: traditional tools of statutory construction sometimes give you an answer

a. Look to the text of the statute

b. Then look to legislative history

c. NOTE: Scalia defends Chevron based on implicit congressional delegation of law-interpreting power, but would include policy consequences to avoid absurd results (p. 291)

d. The courts must reject administrative constructions that are contrary to the clear intent of Congress (p. 285)

e. If there is still ambiguity (and there virtually always is), move to STEP 2

2. STEP 2: 

a. RARER: If Congress has explicitly left a gap for the agency to fill, there is an express delegation of authority to regulate

i. REVIEW: arbitrary, capricious, or manifestly contrary to the statute (APA § 706(2)(A))

b. MORE COMMON: If Congress has implicitly delegated authority to regulate (e.g., just declined to define a term), then the court may NOT substitute its own construction of a statutory provision for a reasonable interpretation made by the agency

i. A reasonable construction should NOT be disturbed unless it appears from the statute or its legislative history that the accommodation is NOT one that Congress would have sanctioned.

C. Chevron deference is commonplace: the Supreme Court has never in a majority decision said NO to STEP 1 and then said that the agency interpretation was unreasonable in STEP 2—this is NOT so remarkable

D. Has Congress told courts to defer to agency interpretations of law?

1. Consider APA § 706, which says that “the reviewing court shall decides all relevant question of law”

2. Scalia views Chevron as a holding that Congress has told courts to defer to reasonable agency interpretations where there is ambiguity (p. 293)

E. SOME views on Chevron (p. 290):

1. PREVAILING VIEW: Chevron is best understood as reflecting an understanding that Congress, as a general rule, has given administrative agencies authority to resolve ambiguities in statutes.

2. Chevron should be taken to rest on the judgment that agencies have comparative advantages over courts in interpreting statutory terms because political accountability and technical specialization are relevant to interpretation. 

3. Chevron rests on the judgment that a rule of deference can reduce the disparateness and balkaniztion (division into small conflicting units) of federal administrative law by limiting the number of circuit conflicts.

4. LEGAL REALIST VIEW: Law is NOT autonomous, in the sense that judgments of both policy and principle lie behind any real-world judgment about “what the law is.”  If realists are right, perhaps it follows, post-New Deal, that administrative agencies should have a large role in saying what the law is because they are better than courts at the relevant judgments of policy and principle.  Their comparative advantages stem from their better democratic pedigree and their immersion in the facts and policies of particular areas of law.

F. Do the courts need to review at all?

1. Yes, to avoid the delegation of too much authority to agencies, courts preserve the last word

2. The courts are good at saying what the law is, why would they hand over that power to agencies (THINK: Marbury v. Madison)

a. THINK: American Trucking – the Court, NOT the agency was the body interpreting the statute/regulation

3. NOTE: the Court recognized that Congress delegates power to agencies (explicitly and implicitly)—a democratic legitimacy stamp

a. The Court can cede this power because the administrative and regulatory state feels legitimate to the judiciary by 1984

i. It is the job of agencies to regulate

ii. It is also efficient

b. As the Court relinquished some interpretive power, it did NOT recognize that it was its choice to do so

i. The Court admits that these type of interpretative decisions are policy decisions

ii. The Court preserves the power for procedural and regulatory decisions


4. Delegation means the lawmaking process is still open (a realistic description)

a. BUT courts have never upheld true lawmaking by agencies

b. An “intelligible principle” saves Congress from violating the nondelegation doctrine

G. Chevron is the epitome of the Administrative and Regulatory State: it is the admission that, in a complicated world where regulation is the most important operation of the government, even the classic judiciary function of statutory interpretation, in some circumstances, may be better left to someone else

