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Administrative Law Outline: Feldman—Spring 2003

I. The Basic Concepts( the individual and the regulatory state
A. Due Process
1. 5th Amendment( 
2. How to determine what due process applies when benefits are terminated?
a. 42 USC § 1983 Plaintiff brings suit against relevant officials under 42 USC § 1983( provides for damage awards and equitable redress against persons, typically government officials, who “under color of” state law, deprive any person of “any rights, privileges, and immunities secured by the Constitution and law of the United States.”

b. (1) Does due process apply at all?

i. Requirements of due process apply only to the deprivation of interests encompassed by the 14th Amendment’s protection of liberty and property. (Roth, 806)

ii. An interest must be of a certain type, rather than a certain weight to qualify for due process protection.

iii. Liberty( denotes not merely freedom from bodily restraint, but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience and generally to enjoy those privileges long recognized as essential to the orderly pursuit of happiness by free men. (Roth, 806)

· “Where a person’s good name, reputation, honor, or integrity is at stake because of what the government is doing to him, notice and an opportunity to be heard are essential.” (Roth, 808)

· Liberty would be infringed if the state, in declining to reemploy a person imposed on him a stigma or other disability that foreclose his freedom to take advantage of other employment possibilities. (Roth, 808)
iv. Property( safeguard of the security of interests that a person has already acquired in specific benefits. (Roth, 809)

· To have a property interest in a benefit a person must have more than an abstract need or desire for it. He must, instead, have a legitimate claim of entitlement to it. (Roth, 809)
· A person’s interest in a benefit is a “property interest” for due process purposes if there are such rules or mutually explicit understandings that support his claim of entitlement to the benefit that he may invoke at a hearing. (Sindermann, 811)
c.  (2) If it does, what process is due? Defined in balancing terms.
i. Consideration of what procedures due process may require under any given set of circumstances must begin with a determination of the precise nature of the government function involved as well as of the private interest that has been affected by government action. (Goldberg, 800)
· What extent will the recipient be ‘condemned to suffer grievous loss’

· Does the recipient’s interest in avoiding grievous loss outweigh the government’s interest in summary adjudication

ii. Where the grant of substantive right is inextricably intertwined with the limitations on the procedures which are to be employed in determining that right, a person contesting the termination must take the bitter with the sweet. (Arnett, 815) Plurality—Rehnquist 
iii. Three factors to consider when determining what process is due? (Matthews)

(1) The private interest that will be affected by the official action.
(2) The risk of an erroneous deprivation of such an interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards.
(3) The government’s interest, including the function involved and the fiscal and administrative burdens that additional or substitute procedures would entail.
· Want to put the money in the right people’s hands.
iv. Calculus (Matthews)—additional procedural safeguards are warranted so long as:

· Increase in accuracy * Interest of claimant > Increased burden on government

d. Particular Benefits
i. Welfare( need pre-termination hearing, otherwise would deprive recipients of their very means to live while waiting to find out if right decision was made. (Goldberg)
· Constitutional safeguards extended to advantageous relationships with the government (privileges).
ii. Job( no property interest if contract did not imply a right to be rehired. (Roth) Property interest if implied right to continue working there. (Perry)
3. Goldberg v. Kelly, US, 1970 (798) (Brennan)—(  alleged that NY state officials were about to terminate their AFDC benefits without prior notice and hearing, thereby denying them their due process of law.
a. NY Procedure: Opportunity to discuss with caseworker, notice or proposed termination, ability to request review by higher official. No hearing until post-termination “fair hearing.”
b. Issue: Does the Due Process Clause require the recipient be afforded an evidentiary hearing before the termination of benefits?
c. Money that a person receives as a statutory entitlement is a form of property for the due process clause.

d. Some governmental benefits may be administratively terminated without affording the recipient a pre-term evidentiary hearing, but when welfare is discontinued, only a pre-termination evidentiary hearing provides the recipient with procedural due process.

i. (1) The termination of aid pending resolution of a controversy over eligibility may deprive an eligible recipient of the very means by which to live while he waits.
ii. (2) Important government interests are promoted by affording recipients a pre-termination hearing—nation’s purpose is to foster dignity and well-being of all persons. Welfare is not just charity, but a way to promote the welfare of all persons.

e. The extent to which procedural due process must be afforded the recipient is influenced by: Whether the recipient’s interest in avoiding grievous loss outweighs the government’s interest in summary adjudication.

i. Government concerns in conserving resources are not overriding in the welfare context.
f. Does not need to be a trial like proceeding( efficiency concerns and the post-termination ‘fair hearing’ justify the limitation of the pre-termination hearings to a minimum of procedural safeguards.
i. Need: timely and adequate notice, and an effective opportunity to defend by confronting witnesses and providing his own evidence and arguments orally.

ii. Do not need counsel, but recipient can have one if he wants.

iii. Decision makers must state the reasons for his determination and state the evidence he relied upon, but do not need full opinion.

g. Dissent: (Black) Some people are receiving money wrongly or fraudulently—there is nothing in the Constitution that holds the government is helpless and must continue to pay money it does not owe. The decision to require a hearing should be made by the legislature. Majority’s decision is not based on the principles of the Constitution.
h. Dissent and Majority are picturing different people:

i. Dissent( person who is knowingly fraudulent

ii. Majority( person whose benefits are wrongfully terminated

4. Implications of calling an entitlement property:

a. Frozen into the Constitution that benefits cannot be taken away without a pre-termination hearing. Now Congress cannot decide otherwise, as a contrary determination would be unconstitutional.
b. Doesn’t allow the legislature to make the empirical decision of whether the risk of wasting money associated with having frauds on the rolls is greater than the risk of hurting people who are rightfully on the rolls.

5. Board of Regents of State College v. Roth, US, 1972 (806) (Stewart)—Roth worked at U. of WI for one year, and was not rehired at the end of that term. He claims the university’s failure to give him reasons or opportunity for hearing on the rehiring decision violated procedural due process.
a. WI Procedure: Teacher acquires tenure only after 4 consecutive years of employment; the decision on whether to rehire a one-year appointee is left to the discretion of university officials.
b. Requirements of due process apply only to the deprivation of interests encompassed by the 14th Amendment’s protection of liberty and property.

i. “Liberty” and “Property” are broad terms.

ii. Liberty( denotes not merely freedom from bodily restraint, but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience and generally to enjoy those privileges long recognized as essential to the orderly pursuit of happiness by free men.
· There might be a case in which a state refused to re-employ a person that implicated liberty, but not here.
· It stretches the concept of liberty too far to suggest that a person is deprived of liberty when he is not rehired in one job but remains as free as before to seek another.
iii. Property( safeguard of the security of interests that a person has already acquired in specific benefits.
· These property interests can take many forms:

· To have a property interest in a benefit a person must have more than an abstract need or desire for it. He must, instead, have a legitimate claim of entitlement to it.
· The term’s of the respondent’s employment secured absolutely no interest in re-employment for the next year—he had no possible claim of entitlement for re-employment.
· No property interest sufficient to require the University to give him a hearing when they declined to rehire him.

c. Respondent was not deprived of liberty or property protected by the Fourteenth Amendment.
d. Dissent: (Marshall) Every citizen who applies for a government job is entitled to it unless the government can establish some reason for denying the employment. Finds both a liberty and a property interest.
6. Perry v. Sindermann, US, 1972 (810) (Stewart)—Companion case to Roth. Sindermann had been employed in the Texas state college system for 10 years under a series of 1-year contracts. The college has no formal tenure system. The Board of Regents voted not to rehire Sindermann after his involvement in a controversy. No hearing or statement of reasons was provided. Sindermann claims he had a right to re-employment, and his due process rights were violated.
a. TX Procedure: No formal tenure system, but the handbook stated that the college wish faculty members to feel they have “permanent tenure as long as his teaching services are satisfactory and as long as he displays a cooperative attitude… and as long as he is happy in his work.”

b. Despite the absence of a formal tenure system, the informal system gave him a property interest in continued employment, protected by due process, requiring that he be given an administrative hearing before a board decision not to renew his contract.
c. He must be given an opportunity to prove the legitimacy of his claim of such entitlement in light of “the policies and practices of the institution.”
7. Arnett v. Kennedy, US, 1974 (814) (Rehnquist)—Kennedy was discharged by his superior, on charges that Kennedy falsely and recklessly accused that superior of attempted bribery. Kennedy was informed by his superior of the charges and afforded an opportunity to respond to the charges orally and in writing, and to submit affidavits. Kennedy claims he has a right to a pretermination trial-type hearing before an impartial officer before he could be removed from his employment.
a. Procedure: Set out in the Lloyd-Lafollette Act, which governs federal civil service employment( “An individual in the competitive service may be removed or suspended without pay only for such cause as will promote the efficiency of the service.”

i. An employee is entitled to notice of the action sought, a reasonable time for filing a written answer to the charges, with affidavits, and a written decision on the answer at the earliest practicable date.

ii. Examination of witnesses, trial, or hearing is not required, but may be provided in the discretion of the individual directing the removal or suspension without pay.
b. ( did have a statutory expectancy that he not be removed other than for “such cause as will promote the efficiency of the service. But the section that granted him that right, also expressly provided the procedure by which “cause” was to be determined, and expressly omitted the procedural guarantees which the ( insists are mandated by the Constitution.
i. Congress granted additional securities to federal employees, but likewise was intent on excluding more elaborate procedural requirements which it felt would be burdensome.

c. The employee’s statutorily defined right is not a guarantee against removal without cause in the abstract, but such a guarantee as enforced by the procedures which Congress has designate for the determination of cause.

d. Where the grant of substantive right is inextricably intertwined with the limitations on the procedures which are to be employed in determining that right, a litigation in the position of ( must take the bitter with the sweet.
e. Concurrence: (Powell) ( is entitled to invoke the constitutional guarantee of procedural due process. The federal statute guaranteeing ( continued employment absent “cause” for discharge conferred on him a legitimate claim of entitlement which constituted a property interest under the Fifth Amendment. Termination of his employment required notice and a hearing.
i. The plurality’s decision is in direct conflict with Roth and Sindermann.
ii. Would lead to the conclusion that whatever the nature of an individual’s statutorily created property interest, deprivation of that interest could be accomplished without notice or a hearing.

iii. While the legislature may elect not to confer a property interest in federal employment, it may not authorize the deprivation of such right, once conferred, without appropriate procedural safeguards.

f. Dissent: (Marshall) Rehnquist’s argument would render due process protection inapplicable to the deprivation of any statutory benefit—any “privilege” extended by Government—where a statute prescribed a termination procedure, no matter how arbitrary or unfair. He concluded that Arnett should have gotten a pretermination hearing.
8. Matthews v. Eldridge, US, 1976 (833) (Powell)—
a. Issue: Does the due process clause of the Fifth Amendment require that the recipient be afforded an evidentiary hearing prior to the termination of Social Security disability payment benefits.

b. Social Security benefits are statutory entitlements representing “property” protected by due process.
c. Three factors to consider when determining what process is due?

i. The private interest that will be affected by the official action.
ii. The risk of an erroneous deprivation of such an interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards.

iii. The government’s interest, including the function involved and the fiscal and administrative burdens that additional or substitute procedures would entail.

d. Procedure: Agency undertakes continuing eligibility investigation periodically, either by mail or phone. The recipient is informed if benefits may be terminated, provided a summary of the evidence, and afforded an opportunity to review the medical reports and other evidence in his case file. He may also respond in writing, and submit additional evidence. The agency then makes its final determination, notifies the recipient in writing, informing him of the reasons for the decision, and of his right to seek reconsideration by the state agency. Benefits are terminated effective 2 months after the month in which recovery is found to have occurred. If recipient seeks reconsideration, and the outcome is adverse, he then has a right to an evidentiary hearing before an SSA administrative law judge. This decision can be appealed, then finally the recipient may obtain judicial review.
e. In light of the private and government interests at stake here and the elaborate nature of the existing procedures, they are constitutionally adequate.

i. Private Interest

· Eligibility for disability benefits is not based upon financial need. Need likely to be less than that of a welfare recipient.

· Recipient who prevails is awarded full retroactive relief if he ultimately prevails.

ii. Risk of Error

· Decision will usually depend on medical evidence, which is more sharply focused and easily documented than the typical welfare determination. In addition, a doctor will be able to communicate his opinion effectively through writing, unlike a welfare recipient.
· Potential value of an evidentiary hearing is much less than in Goldberg.

· Additional safeguard: ( has access to all information in his file.

iii. Public/ Government Interest
· Substantial increased cost and administrative burden.

· Any potential benefit from the additional procedural safeguard is outweighed by the cost.

f. Evidentiary hearing is not required prior to the termination of disability benefits.
9. Magna Carta
a. Restraints on Government
i. Administrative recourse procedure: 25 lords who can claim redress from the King, if the King doesn’t make redress, then they can attack him and seize his possessions and then return to normal obedience (§ 61)

· Returning to obedience and attacking in tension but it’s a practical analog to the oath the king swore (to provisions of Magna Carta?)

· Big difference in Magna Carta = King legally binding himself, so barons could attack him legally

b. Legitimization of system

i. King doesn’t think barons are going to attack him, but he retains power to punish them and gets them to admit they are loyal to him

ii. Legitimizes system b/c King subjecting himself to provisions

c. Source of power = king, not people – in Const, source of power = people

d. Due process (§ 39, 40) → Substantive and procedural guarantee

i. § 39( No free man shall be seized or imprisoned, or stripped of his rights or possessions, or outlawed or exiled, or deprived of his standing in any other way, nor will we proceed with force against him, or send others to do so, except by the lawful judgment of his equals or by the law of the land.

· Right not to be imprisoned, outlawed, or exiled unless gets lawful judgment of his peers against him (procedural) or law of land is against him (substantive)

· Law of land: Implication that some sort of substantive component (set of ideas about legal allocation of rights)

· Common law = Law of custom (rigidified into law b/c enough people follow and the state sanctions)

· Reports from past actors (i.e what barons thought most reliable)

· Adopted by judges over time

· Monarchical law = statute, legislation

· Binds exec in a way that custom doesn’t

· Natural law = theories

· Adjudicative institution necessary b/c want component of moral fairness to accompany substantive law
ii. § 40 ( To no one will we sell, to no one deny or delay right or justice.
10. Conflict and Compromise among Models of Administrative Justice, Mashaw (supplement)

a. Substantial body of critical literature on the administration of disability benefits under the Social Security Act. Three main strands of criticism:
i. Program fails to provide adequate service to claimants and beneficiaries.
ii. Legalistic perspective—focuses on individual claimant’s capacity to assert and defend their rights to disability. (emphasizes lack of notice/ representation)
iii. Major deficiency is the program’s inability to manage claims that in way that would produce predictable and consistent results.
b. The different strains of criticism reflect three distinct conceptual models of administrative justice. Each model is coherent and attractive, and are highly competitive. Each model’s internal logic tends to drive the other out of the field in concrete situations.
Three Models
	Model of Justice
	Dominant Value
	Primary Goals
	Decision Structure
	Cognitive Approach

	Bureaucratic Rationality
	Instrumental rationality
	Program implementation
	Hierarchical
	Information processing

	Professional Treatment
	Service
	Client Satisfaction
	Interpersonal
	Clinical application of knowledge

	Moral Judgment
	Fairness
	Resolution of entitlement controversies
	Independent
	Individualized interpretation and application of norms.


c. Professional Treatment Model—decisions should be appropriate from the perspective of the relevant professional cultures.
· Disability decisions from this perspective are not attempts to determine the truth or falsity of some fact, but are rather the prognoses of the likely effects of some disease or trauma on the client’s ability to function.
· Intuition is the basis of judgment → applying highly specialized knowledge and intense set of experiences that give you a rule of thumb capacity to make a judgment

· The basic techniques are personal examination and counseling( holistic. Ongoing relationship, with treatment always subject to revision.
· The administrative structure therefore only need funnel claimant-clients to multi-professional centers for examination and counseling.

ii. Criticism( 
· Article written in 1981 before the medical revolution( now doctor/ patient relationship is less personal.

· What professional has the expertise to make this determination( economist, welfare worker, psychologist? No clear professional who would be appropriate.

· Very paternalistic, and not at all client empowered (there is no client say in which treatment is “prescribed”)
· This model very expensive; could turn into a system of socialized medicine
· Techniques not rationale, transparent( relies on the “mystery of professional judgment”
d. Moral Judgment Model—decisions should be fair when assessed in light of traditional notions for determining individual entitlements.

i. When you go to get your rights vindicated you want:

· To get the benefit (more likely to get with a hearing)

· Opportunity to tell your story.

ii. Lawyers more inclined to favor this model.

iii. Places the focus on the deservedness of the parties in the context of the events, transactions, or relationships that give rise to a claim.

· Fair disposition of charges of a lack of deservedness requires that claims be specifically stated that any affected party be given an opportunity to rebut or explain.

· The ultimate issue in a disability determination is a value conflict about the distribution of resources—what persons with what particular set of characteristics ought to have public support?

iv. Decision maker must be neutral.

v. Criticism:

· Focuses on making everything look more like trials( not a one-size-fits-all remedy.

vi. Contrast with bureaucratic rationality model:

· BR views decision making as the implementation of previously determined values, the moral-judgment model views decision-making as value defining.

· Ex. Nuisance claim( where we allocate the right is a value laden determination.

e. Bureaucratic Rationality Model—decisions should be accurate and efficient applications of the legislative will.
i. Want to develop at the lowest cost a system for distinguishing between true and false claims.

· The function is to retrieve and process information.

ii. Focuses on facts, excludes questions of value or preference as irrelevant to the administrative task. The legislature should already have decided the value questions.

· If laws passed were fair, then following the rules would be the fairest system

· No decisions based on intuition (b/c no way to rationally review)

· No one gets treated less or more fair (moral judgments – biased for sympathetic people)
iii. Criticisms → expensive, time consuming, people can play favorites

f. A compromise model that seeks to preserve the values of and yet respond to the insights of all these conceptions of justice will, from the perspective of each, appear incoherent and unjust.

i. Perhaps a particular conception of justice in adjudication is appropriate to a particular situation so that we can evaluate the adjudication in that situation in terms of a single, appropriate model of justice.

g. The disability program has adhered primarily to a BR model, but has made concessions to the other models.

i. PT( initial disability determination delegated to state rehabilitation agencies.

ii. MJ( non-adversarial hearings and judicial review.

iii. However, the concessions cause stress on the system.

h. Due process

i. When parties challenge method an agency or leg has used to decide and issue = conflict b/tw bureaucratic model view of adjudication as fact-finding process v. moral model as value-realizing process
B. Judicial Review
1. Overview
a. Older cases( the idea of judicial review is not new. Courts cannot just do what they want. Judicial review in the context of state authority versus individual rights. Later talking about judicial review in the context of its power to constrain agency action.

i. Foundations of how judiciary functions to insulate your due process rights from being unduly deprived from you. How do you, the private individual, relate to judicial authority?

ii. Later, how does the judiciary serve as a check on agency authority?

b. Even without a written constitution, the court can step in and overrule an issue that the legislature has explicitly spoken on.

i. Two possible basis: (Bonham)
· (1) Statute is wrong

· Would allow court to overrule any statute it didn’t like. Gives the court ultimate power to make the law.
· (2) Principle of interpretation( statute couldn’t mean this terrible thing, so we will read it differently.
· We would prefer this one because it lessens the court’s power. Only allows the court to interpret a statute more narrowly.
c. A public officer is not liable for negligence or other error in the making of his decision, at the suit of a private individual claiming to have been damaged thereby, if:

i. He is either authorized or required, in the exercise of his judgment and discretion, to make a decision and to perform acts in the making of the decision, 

ii. and the decision and acts are within the scope of his duty, authority and jurisdiction

iii. and he acted in good faith, without malice or corruption.

d. Presumption of Reviewability: A court may review a determination of an administrative officer which goes beyond the officer’s statutory power.
2. Suing the Government (968-981)

a. Common Law
i. A ( barred by sovereign immunity from suing the government might consider suing its officers or employees instead, as they could be exposed to liability under common law.

ii. Judges enjoyed absolute immunity unless there was clearly no subject matter jurisdiction.

· Judge needs to be able to act as he sees fit, without fear for personal consequences.

· Also applies to officers of the DOJ, as long as official’s act was within the scope of his powers.

iii. Would need to sue the actual person in tort.

b. Public Tort Actions Against Government Officers
i. § 1983 Actions( provides for suit against any person, acting under color of law, who subjects a person to a deprivation of their constitutional rights.
· All actions of state officials that violate the federal constitution and harm the ( provide a basis for a damage remedy, as well as for specific relief.

· Not used against federal officials.

ii. Bivens Action( Federal officials may be sued for damages flowing from their violation of a (’s Constitutional rights.

· Limited if there is an alternative remedy created by law.

· An effective way of bringing against state officials the same type of Constitutionally based damage action that § 1983 allows against state officials.

c. Official Immunity
i. Federal courts have granted government employees immunity in § 1983 and Bivens actions for damages, just as they have in traditional tort actions.

· Absolute Immunity( state judges, prosecutors, federal, state, and regional legislators, and the president.

· Qualified Immunity of Varying Scope( Governor, and other high state executive officials.

· Covers actions taken in good faith, and did not protect those who knew or should have known that their actions would deprive the ( of constitutional rights.

· Qualified immunity is an affirmative defense that must be pleaded by the ( official.

ii. President not immune from suits brought on the basis of allegedly unlawful conduct by the president before he assumed office.
3. Even if a ( has a claim that a federal government action is unlawful, if a statute appears to grant jurisdiction, and even if there is no problem of sovereign immunity because only specific relief is sought, the court may still decline to review the agency’s action. 
4. Dr. Bonham’s Case (supplement)—
a. Cambridge educated doctor was charged with practicing without a license and malpractice by the College of Physicians. After charging him, they told him to stop practicing, but he disobeyed and was thrown in jail. Statute said that physicians educated at Cambridge or Oxford did not need to be licensed. He appealed the ruling of the College of Physicians to the court.
b. Judge Cook objected the College of Physicians being both a party and judge to the dispute.

i. College of Physicians was allowed to keep half of any fines they imposed on unlicensed doctors. 

ii. Had an interest in determining someone was unlicensed. Also had an interest in limiting the number of doctors practicing as they were all doctors too.

c. The statute was against common right and reason.
i. Under the state of things, Cook believes he has the authority to say the law does not apply.
ii. After this, part of the statute is gone; will not function as law after this decision.

iii. However, not saying the statute was wrong, but that it would be ridiculous to interpret the statute to violate the common law.
iv. The statute requires that a hearing take place, but the money cannot go to the board of censors.
d. However, might want them to take some of the fine( Incentive to enforce the rule.

5. Judicial Review and the Rule of Law, Jaffe & Henderson (supplement)—
6. Miller v. Horton, MA, 1891 (supp)—(’s horse was put to death by the Board of Health under a statute which gave them authority to kill all horses with glanders. 
a. Issue: If a horse that does not have the glanders is killed, will the orders of the commission protect the man who killed it from liability against the owner.

b. Statute giving authority to a Board to kill a horse “in all cases of farcy or glanders”
i. Holmes thought this gave them authority to kill only those animals who actually had glanders, does not say what would happen if killed an animal that does not have farcy or glanders
c. The orders of the commission will only protect the man who killed a horse that actually has glanders. One the finding that the horse did not have glanders, the owner was entitled to compensation.
i. In the interest of all with a horse, including the owner of the condemned horse, to have to horse killed w/out a pre-deprivation hearing (reciprocal benefit that doesn’t need to be compensated)
ii. Denial of due process to not have a post-deprivation hearing – if it is found that horse did not have glanders than have to compensate, if it did, they don’t have to – b/c ct reads literally interpretation of statute that only authorizes killing if horse actually had glanders
7. Gildea v. Ellershaw, MA, 1973 (supp)—action in tort, ( seeks to recover damages from five former members of the Brockton City Council for their alleged and wrongful action in attempting to remove him from office as city manager. The ( failed to furnish his with specific reasons for his removal and to afford him an opportunity to prepare and present his defense, as required by statute.

a. ( is not able to recover because the (’s were acting in their capacity as municipal officers, and within the scope of their jobs.
b. Miller has been widely criticized( not that valuable as a precedent.
c. Whether a public officer is entitled to the judicial officer exemption should not depend on whether the act could be classified as judicial or quasi judicial in nature.
d. Rule: A public officer is not liable for negligence or other error in the making of his decision, at the suit of a private individual claiming to have been damaged thereby, if:
i. He is either authorized or required, in the exercise of his judgment and discretion, to make a decision and to perform acts in the making of the decision, 
ii. and the decision and acts are within the scope of his duty, authority and jurisdiction
iii. and he acted in good faith, without malice or corruption.

e. To rebut the exemption, a ( needs to produce evidence that the ( acted in bad faith.

f. Incentives: worried people will not serve public office if subject to personal liability.
8. American School of Magnetic Healing v. McNulty, USSC, 1902 (979)—( ran a mail order business that taught how to use the faculties of the mind to cure sickness. The postmaster retuned all (’s mail to sender and marked “fraudulent” on the envelope, under a statute that gave the postmaster general authority to do this upon evidence “satisfactory to him” that the person is engaged in fraudulent practices.
a. Holding: A court may review a determination of an administrative officer which goes beyond the officer’s statutory power.
b. In this case, the Postmaster could not have concluded that the (’s business was fraudulent as a matter of law merely because it was based on an untested area of science, the mind.
c. Therefore, the (’s mail was stopped without even violating a federal law.

d. If American cannot seek redress in the courts, it must suffer an irreparable injury without hope of a remedy. 

e. Therefore, the court can review and remedy though appropriate action, the determination made by McAnnulty which exceeded his power.

9. Process of judicial review

a. Can’t get to a court unless you have exhausted all the remedies available to you from the agency.

C. Rules and Discretion
1. Overview
a. The common law insistence on creation of explicit agency rules and standards helps to promote consistent, and thus “fair”, treatment of individuals. Two basic conflicting notions of fairness:

i. (1) Treating people alike, a principle that argues for “rules” or for “law”
ii. (2) Treating people differently, a principle that argues for “discretion” and “equity” and sometimes for “exceptions” from a rule.
b. A criminal statute must be sufficiently definite to give notice of the required conduct to one who would avoid its penalties, and to guide judges and lawyers. 

i. Can only demand a reasonable degree of certainty( few words possess the precision of mathematical symbols.
ii. Evidence of notice (Boyce)
· Industry affected help shape the regulation.

· Statute can only be applied to those that knowingly violated its provisions—can’t be unfairly applied.

c. It is constitutional for the legislature to authorize an agency or commission to promulgate regulations.

i. Enabling Statute—establishes an agency.

ii. Delegation Statute—Delegates to the agency created some set of powers. Even very vague delegating statutes are constitutional as long as there is an intelligible principle to guide agency action.
iii. Agencies themselves may not be delegated authority to determine whether violation of their regulations is a crime; only the legislature may authorize criminal sanctions.

d. Courts are more likely to demand that administrative discretion be controlled if first amendment rights are at stake. (Forsyth) 

i. Risk that administrative discretion can be used to affect the content of public discourse, to discriminate against certain points of view, and to aid favored viewpoints.

e. An agency must follow its own rules. (Arizona Grocery)

f. A ( in a criminal prosecution may not exclude evidence obtained in violation of Internal Revenue Service regulations. (Caceres)

2. Boyce Motor Lines v. United States, USSC, 1952 (490)—Truck drove through Holland Tunnel while transporting hazardous chemicals. 
a. Statute: Charged with violating 18 USC § 835, which provides that an vehicle transporting hazardous materials “shall avoid, so far as practicable, and, where feasible, by prearrangement of routes, driving into or through congested thoroughfares, places where crowds are assembled, street car tracks, tunnels, viaducts, and dangerous crossings. 
b. District Court dismissed( the language “for so far as practicable and feasible” is “so vague and indefinite as to make the standard of guilt conjectural.” Court of Appeals reversed.
c. Notice: A criminal statute must be sufficiently definite to give notice of the required conduct to one who would avoid its penalties, and to guide judges and lawyers.
i. No more than a reasonable degree of certainty can be demanded; it is not unfair that one who deliberately goes perilously close to an area of proscribed conduct shall take the risk that he may cross the line.

d. The terminology in this statute was adopted after three years of study and multiple drafts, including extensive participation by the trucking industry.

i. Statute punishes only those who knowingly violate the regulation.

ii. This requirement of the presence of culpable intent as a necessary element of the offense does much to destroy any force in the argument that application of the Regulation would be so unfair that it must be held invalid.

e. Court will not distort the judicial notice concept to strike down a regulation adopted only after much consultation with those affected and penalizing those who knowingly violate its prohibition.
f. Dissent: (J. Jackson)—The regulation here gives no standard by which practicality is to be judges. It is left completely to the carrier who is penalized if his judgment is subsequently determined to be erroneous. Regulation fails for vagueness.

3. Forsyth County, Georgia v. The Movement, USSC, 1992 (494)—The county enacted an ordinance requiring the payment of a fee for a parade permit, the amount of which was to be adjusted in order to pay for the maintenance of public order for the event. The Movement, applied for a permit to march in opposition to MLK day, and the county imposed an $100 fee. Movement did not pay a fee and filed for a restraining order to keep the county from interfering with the event.
a. A law subjecting the exercise of 1st Amendment freedoms to the prior restraints of a license must contain narrow, objective, and definite standards to guide the licensing authority.

i. If the permit scheme allows discretion, judgment, and opinion, the danger of censorship and abridgment of 1st amendment rights is too great to be permitted.

b. In the current case, the decision how much to charge for police protection or administrative time—or even whether to charge at all—is left to the whim of the administrator.
i. There are no articulated standards, or objective factors.

ii. He need not provide any explanation for his decision, and that decision is unreviewable.

iii. Nothing prevents the official from encouraging some views and discouraging others.

c. The fee assessed will likely depend on the administrator’s measure of the amount of hostility likely to be created by the speech based on its content.

4. Administrative Law Treatise, K. Davis, 1978 (499)—

a. The purpose of the nondelegation doctrine should be to protect private parties against an injustice on account unnecessary and uncontrolled discretionary power.

i. Delegations are lawful and desirable as long as the broad legislative purpose is discernible and as long as protections against arbitrary power are provided.

· Administrators are better qualified to legislate the relative details.

ii. Also need protection against undelegated power, especially the enormous undelegated power of selective and sometimes discriminatory enforcement.
· Typically exercised without either statutory or administrative standards, without procedural safeguards prescribed by statutes or by administrative rules or by reviewing courts, and without judicial review.
b. If have proper procedural protections (rulemaking procedure, adjudication) then easier to discern if official acting rationally or arbitrarily – more of a protection than standards

i. Problem when party with discretion is bad
c. Crucial thing is not what the statute says, but what the administrators do; the standards that matter are the ones that guide the administrative determination, not merely the ones stated by the legislative body.
i. Standards which have been adopted through administrative rulemaking are just as effective in confining and guiding the discretionary determination as would be standards stated in the statute.

ii. Can be better b/c courts can require administrators to make standards.

d. The requirement of administrative standards will and should naturally grow into a somewhat larger requirement—that administrators must do what they reasonably can do to develop and make known the needed confinements of their discretionary power through not only standards, but principles and rules.
5. Arizona Grocery v. Atchinson, Topeka, & Santa Fe Railway, USSC, 1932 (597)—Atchinson (() contended the ICC could not require it to pay reparations to Arizona Grocery for overpayment of shipping rates because the rates charged were previously approved by the ICC.
a. A rate which is declared by the ICC to be reasonable must be treated as such by the ICC, and a carrier charging a rate which falls within the limits of such pronouncements is not liable to shippers for reparations.
b. The Interstate Commerce Act and subsequent amendments delegate congressional power to prescribe a maximum or minimum reasonable rate for shipment. Therefore, when the ICC declares such a rate, it speaks as the legislature, and the delegation has the force of a statute.

c. A carrier may therefore rely upon such declaration in setting its rates without fear of subsequent liability for reparations.

d. An agency must follow its own rules.
e. A body cannot act in both quasi-legislative and quasi-judicial capacities; would be a due process problem for the agency to set the law, and then later complain that the price they themselves set was unreasonable.
f. The case debates between 2 arrangements:
i. Once rules are set, the agency must follow them. (majority)
ii. The rules are just guidelines and actions within them can still be challenged in case-by-case judicial hearings. (Brandeis & Holmes)
iii. First model (a) is better for avoiding arbitrariness (due process served) and promoting reliance (better for trade); but second model is better for achieving most efficient rates. This seems to implicate Mashaw’s views about the goal of agency action.
g. Natural Monopoly( high cost of entry, only one company in an industry so they can charge whatever they want. The high cost of entry prevents a true bidding war from happening, because that would put the railroad out of business.
i. More efficient over all for the government to build, or for one company to be assigned by government to build (this is what happened to railroads). Use regulation to control the prices that one person charges—want his to make a “fair profit”
ii. Fair Profit – it’s very difficult to know what this is, and it’s hard for difficult to decide what market price is when there is no market (markets are really good at figuring out how much things should cost – but there’s a problem that markets value the interests of people who have more money); there’s no market if there’s only one railroad, so it’s hard to know how much they should charge

iii. “Rate Making” – the assignment of rates in situations that are thought to be a natural monopoly
6. United States v. Caceres, USSC, 1979 (602)—
a. A ( in a criminal prosecution may not exclude evidence obtained in violation of Internal Revenue Service regulations requiring Justice Department approval before electronic surveillance of meetings between taxpayers and IRS agents was undertaken.
i. The surveillance did not violate any constitutional or statutory requirement.
b. This is not a case where the due process clause is implicated because an individual has reasonably relied on agency regulations promulgated for his guidance or benefit.
i. This is not an APA case, and the remedy sought is not invalidation of the agency action. 
ii. Rather, this is a criminal prosecution.
c. We decline to adopt any rigid rule requiring federal courts to exclude evidence obtained as a result of a violation of these rules.
i. Would have a serious deterrent impact on the formulation of additional standards to govern prosecutorial and police conduct.
ii. Internal sanctions are provided for.
iii. To require exclusion in each case of the violation of administrative procedure would take away from the executive branch the authority to fashion its own remedies for violation by an executive agency.
7. Caceres and Arizona Grocery are very hard to reconcile—criminal as opposed to someone 
8. Catherine MacKinnon and Free Speech
a. One person’s speaking can have the effect of silencing another person.
b. She deals specifically with pornography; she says that pornography is speech; but that speech communicates a message that is oppressive to women and makes is more difficult for women to speak.
c. Alternate view: completely free speech is an extremely risky thing; words can have negative effects.
d. Speech becomes regulated when the harm from the speech outweighs the good.
D. Aspects of Due Process
1. (1) Right to be Heard: Government is a leviathan (enormous/ dominant) and the individual needs protections from the government. Need procedural checks, such as due process, to keep individuals from being overwhelmed by the government.
2. (2) Notice: We want to have law because they provide notice to people, which makes it fair to govern them according to those rules.
a. Rules tell me advance how to act and behave, and give me notice.
3. (3) Judicial Review: Not enough that rules are made in advance; maybe the rule itself is bad?
a. We aspire to have reasonable laws, and wrestle with how to ensure that occurs.
b. Allow people to participate in the legislative process, but when power is delegated to an agency, the people as a whole do not get to participate.
c. A ( in a criminal prosecution may not exclude evidence obtained in violation of Internal Revenue Service regulation.
d. So, we have judicial review( any time an agency makes a rule, you can go to court and say that the rule is stupid through the APA.
II. Statutes and the Rule of Law

A. Statutory Interpretation Tools
	
	Why should we use this?
	Why shouldn’t we use this?
	Notes

	Law Today:
American Trucking—

Start with plain meaning, but if that doesn’t get you anywhere then go with purpose of statute.
	Cannot go beyond the meaning of the words!!
The meaning of the statute comes from the final words that were chosen—this is the only unambiguous expression of the legislation’s intent.

Least complicated, most simple thing we can do—all we have is the words.

“words have a limited range of meaning, and no interpretation that goes beyond that range is permissible.” (Scalia)

Institutional competency—the judiciary is not better suited to be making laws then the legislature.

· Court is weak

· Legislature could eliminate the court.

· The court cannot enforce any decision without the executive.

· If kept overturning the plain intent of the legislature, the court’s capacity to make judgments would be eroded.

· Reasons to trust the legislature to make laws.

· Democratically elected.

· Expertise in law-making.

· Public interaction/ participation in the process.

· Safety in numbers—more heads better.
	Statutes will be ambiguous, and will always have holes that need to be filled. How else to fill than common law or legis intent?

(Scalia would say to use context, then look at the cases, then the history and historical evidence( There is a difference between determining the meaning of a word they used an determining the intent of the framers.)

Practicality—just cannot be done.

Moral—even if it can be done, it isn’t right.
	Scalia( look for the original meaning of the text, not the current meaning. Allowing the meaning to change is a common law way of making law and not the proper way of construing a democratically adopted text.

     Statute should be interpreted reasonably, not leniently or strictly. 

Discourse: the literal meaning of the words—as much as the word in it’s normal meaning signifies, that is as far as the word extends in the statute.

F: Scalia is on shaky ground, especially in the area of constitutional interpretation.

Riggs v. Palmer dissent
Courts tend to construe as to not confront a constitutional issue.

Textualist(reasonable interpretation) vs. Strict Contructualist—why his argument gets picked apart. Through form you get a type of freedom.

	Plain Meaning
	
	
	

	Common Law
	Statutes have gaps in them that need to be filled by the common law.

Statutes fall out of date; lawmakers can only make laws that are relevant for the time they are in (Calabresi)

Dworkin( Statutes are enacted by the legislature, who is aware of the common law maxims, and who expects the statute to be read in line with the common law maxims.  Legislature sets out broad propositions that will be interpreted differently through time.  Founding fathers wouldn’t have intended to create something so short-sighted…
Semantic Intent/ Expectationalism.
	Statutes are made to trump the common law—the law is the statute.

If a statute fell so out of date that it was offensive there would be public outcry and the legislature would change it.

May lead to a showdown between the legislature and the judiciary.
	Calabresi( second look doctrine; courts should have the power to change statutes the way they do common law.

Scalia( Calabresi’s model too obvious of a usurpation to be found in an judicial opinion. Need to abandon this subterfuge altogether. Not compatible with democracy to allow judges to import the law with whatever meaning they wish.

Discourse: Without knowledge of the ancient law they shall neither know the statute, not expound it well, but shall be in the dark.

	( Linked to legislative intent.
	
	
	

	Legislative Intent
	Can be useful in filling in the gaps in a statute.

“Equitable statutory construction”( Follow the spirit of the law, not the letter: asks the question of what the legislature would have done had this case been before them.

May use the title of the act to determine the intent of the legislature. (Holy Trinity)
· Be careful, titles generally shorten things… if legislative intent is so clear, why not in body of statute?

Look to what evil the statute was trying to remedy (Holy Trinity)
	Too many wits, too many minds—legislation is the product of the whole group, not the intent of one or two people whose views may be expressed.

Legislature can pass foolish statutes as well as wise ones, and it is not for the court to decide which is which and rewrite the former (Scalia)

History is not an accurate portrayal of the intent (Scalia) Pieces of legislative history that didn’t make it into the statute may have been left out for a reason.

Public Choice—civil rights case—so much negotiation/ bartering. How to know which piece of legislative history accurately portrays the intent.
	Scalia( legislative history has no place in any decision. 

Discourse: The goal of statutory interpretation is to find the meaning behind the words—goal isn’t to examine the words themselves.

Riggs v. Palmer

Holy Trinity

Legislative intent can also be used to show ambiguity( many different opinions, too unclear what the statute meant.

	Equitable Construction—Interpret to avoid an absurd or glaringly unjust result
	If a literal construction of the words of a statute be absurd, the act must so construed as to avoid the absurdity. (Holy Trinity)

Legislature could not possibly have met this result to happen, so the statute should be interpreted so that result doesn’t happen.
A thing which is within the intention of the makers of a statute is as much within the statute as if it were the letter; and a thing which is within the letter of the statute is not within the statute unless it falls within the intention of the maker. (Riggs)

In some cases the letter of a legislative act is constrained by an equitable construction; in others, it is enlarged; in others, the construction is contrary to the letter. (Riggs)

When some collateral matter arises out of the general words, and happens to be unreasonable, then the judges are in decency to conclude that this consequence was not foreseen by the parliament, and therefore they are at liberty to expound the statute by equity. (Riggs)
	Dishonest—have to interpret statutes by what they mean. It would be lying to do otherwise.

Riggs dissent( it is contrary to the intent of the legislator. We are bound by the rigid rules of law, which have been established by the legislature, and within the limits of which the determination of this question is confined.

Can be linked with legislative intent—often the judge will say, “ask what the legislator would do,” but we know what the legislator did…
	Discourse: A statute may be taken contrary to the words of the statute where necessary (when it cannot otherwise happen), or where a strict reading of the statute would cause inequity.

Riggs v. Palmer

Could also argue there are deep moral principles—universal rights and wrongs that the judge must apply.
· Problems with the judge as moral cipher. Different community morals and norms. We have the law so we don’t have to worry about moral matters.
American Trucking refines the absurd test to just “unreasonable.”

Give deference to the people who are charged with enforcing the statute.

· They know the most efficient way

· They have expertise

	Reasons for not following the plain meaning interpretation:

· Overarching principles of justice( judges need to follow both the letter of the law and the sprit and maxims of the common law.
· The words are just a tool that expressed the intention of the legislature—what we need to know is their intention, not arbitrary meanings of the words.
· Judges have a moral duty to decide the case the “right,” “fair,” and “just” way—even if that goes against the letter of the statute.
· Acts must be construed in a way as to not have an absurd result.
· Gap-filling( sometimes the plain-meaning just will not provide the answers.
· It is the job of the judge to interpret statutes in light of the common law principles—their ability to do so is inherent in their authority.
· Need to bring reason to the table—if the plain meaning was clear then we wouldn’t be in court!
· The statute is outdated.
· Necessity( in time of war.

	May depend on your theory of language—two opposing views.

· (1) Language is used to express people’s thoughts( makes sense to look to legislative intent, because want to find out what the person who spoke the words meant. The language is just a vehicle.

· Use legislative history—should use as many sources as possible to gather the meaning of the words and what they were expressing.
· (2) The set of words that people know shapes their thoughts; words just mean what they mean, have to look there.
· All we have.

· Pictures theory of language( words connects your mind’s eye to a perception.

· The only point of actual agreement is the law that was passed.



B. Statutory Interpretation

1. A Discourse Upon the Exposition and Understanding of Statutes
a. Plain Meaning— Use the literal meaning of the words—as much as the word in it’s normal meaning signifies, that is as far as the word extends in the statute.

i. Sometimes we will construe strictly, according to the words and no further.

b. Context—Need to consider the words, the sentence, and the meaning thereof.

i. Look at the words in the context of the sentence—what comes from the words being weighed together? The constructions that are to be considered of the sentence are somewhat more to be regarded that that which of the bare words.
ii. Look at the relation of the words and how they are coupled, and what may be gathered from them by implication.
c. Construction by Equity—Sometimes by equity the words are stretched to like cases.

i. Since that words were invented to declare the meaning of men, we must rather frame the words to the meaning than the meaning to the words.

ii. Sometimes statutes are taken by equity more than the words, sometimes contrary to the words, sometime strictly according to the words, and sometime where there are no words in the statute and yet a case happens upon a statute, the common law shall make a construction.

iii. Need to know the common law. 

· Some may say it is not important to know the common law, since we are now certain of the law as declared by statute, but they are wrong.

· Without knowledge of the ancient law they shall neither know the statute, not expound it well, but shall be in the dark.

· It is necessary to know the common law. Ways to get at it:
· Preamble to the Statute( May explain the purpose of the statute; contrary to the common law? Reciting the common law?

· Ancient scholars( (Bracton & Glanvyle)
· Will find that statute is either:

· Increasing the law, or
· Remedying a mischief at common law, or
· Confirming the common law, or
· Making clear a doubt that was at the common law, or
· Abridging the common law, or
· Taking away the common law

d. Legislative Intent: Ex Mente Legislatorum—Although there are many statute makers and many minds, there are certain notes in a statute that may show what the intent of the framers was.

i. This helps to know when a statute should be taken in equity, and when it should be construed according to the bare letter.

ii. Could ask the penner himself what the purpose was.

iii. Can also look at the statute before and after, and if those words are similar, that shows that in their minds it should extend to like cases.
iv. The goal of statutory interpretation is to find the meaning behind the words—goal isn’t to examine the words themselves.

v. May depend on your theory of language—two opposing views.

· (1) Language is used to express people’s thoughts( makes sense to look to legislative intent, because want to find out what the person who spoke the words meant. The language is just a vehicle.

· (2) The set of words that people know shapes their thoughts

e. Rule of Lenity—When the law is a penal law, the law should always favor the defendant, and be interpreted strictly against the government. “The law always favors those who go to the rack.”
f. Necessity—A statute may be taken contrary to the words of the statute where necessary (when it cannot otherwise happen), or where a strict reading of the statute would cause inequity.
i. Necessity is a slippery concept( can be used to justify lots of different things.
ii. “Constitution is not a suicide pact.”

g. Time—Time may enfeeble the strength of a statute; if a long period of time passes, and circumstances change, we may no longer need the statute.

h. No Words—how to know when a statute should be extended to cases where there are no words.

i. EX. The statute of waste does not show what waste is.

ii. Construe by the common law.

2. A Common Law for the Age of Statutes, Calabresi—
a. Hypothetical Doctrine
i. Common law courts have the power to treat statutes in precisely the way they treat the common law.

· They can alter a written law or some part of it in the same way in which they can modify or abandon a common law doctrine or even a whole complex set of interrelated doctrines.

ii. They can use this power either to make changes themselves, or by threatening to use the power, inducing legislatures to act.

iii. Second Look Doctrine—should send statute back to the legislature.

· Problem: doesn’t solve the problem of the people who are in court now, and acknowledges that the law is empty.
b. Predecessors
i. 1872; CA Field Codes( the legislation purported to codify the common law, and the courts had to decide how to deal with this fact.
· John Pomeroy( “True Method” of interpreting the code: It should be treated like common law and permitted to grow under the tutelage of the courts as if no codification had occurred.
· Except where the language is so clear and unequivocal as to leave no doubt of an intention to depart from the common law rule concerning the matter, the courts should avowedly adopt and follow without deviation the uniform principle of interpreting all definitions, statements of doctrines, and rules contained in the code in complete conformity with the common law definitions, doctrines, and rules, and as to all the subordinate effects resulting from this interpretation.
· Realization that codes will fall out of date.

· Courts in code states have treated their codes much like common law states have treated their common law.

ii. The Restatements( The restaters, in wanting the law to be collected and described, also wanted restatements of the law that would be far more specific than those made in either the American or European codes.

· What should the authority of the restatements be?
· The more ambitious believed that they could only be effective if enacted into law in every jurisdiction.

· The restatements have the force of law equivalent to that given a longstanding judicial precedent of the jurisdiction. They should be treated, with no more or less deference than would be given to a common law rule.

iii. Landis( concerned primarily with the effect of the statutes on common law rules.
· The traditional view that statutes lives apart from the common law, cannot survive in a world in which statutes are such a common form of lawmaking.

· In the end, common law must include statutes as a fundamental part of its fabric.

· To treat like cases alike, courts must revise out-of-date precedents and adjust them to this broader, now in part statutory, common law.

· Courts should be treated as having the same type of common law authority over statutes as they do over their own old doctrine.
iv. Harvard Legal Process School( 

· Legislative intent rarely exists in an unambiguous way.

· Words, though they have meanings, do not have self-evident meanings.

· Thus, the meaning to be given to words by courts and the legislative intent to be enforced by courts must serve other functions—functions that reflect realistically the institutional capacities of courts and legislatures.

· These other functions should be spelled out and recognized as appropriate basis for intervention( one of the other functions is maintaining the fabric of the law; in other words, keeping the statutes up to date.
· However, honest interpretation does not permit all, or even most, out of date laws to be brought into line.

· This school is open recognition that the courts not only make law, but they also do and should update statutes.

3. A Matter of Interpretation, Scalia—
a. Common law is built on precedent and distinguishing. Judge-made law is special in that it is decided on a case-to-case basis, as opposed to the legislature which must act on general views.

b. Every issue of law involves an interpretation of text.
c. No consistently applied theories of statutory interpretation.

i. Academia has been reluctant to state that there are “good” or “bad” rules of statutory interpretation.

d. Judge often says his objective is to give effect to the “intent of the legislature”( this doesn’t square with some of the generally accepted rules of construction.

i. When the text of the statute is clear, end of matter.

ii. Ambiguities in a newly enacted statute are to be resolved in such a fashion as to make the statute, not only internally consistent, but also compatible with previously enacted laws.

e. Evidence suggests that we do not really look for subjective legislative intent—instead we look for sort of an “objectified intent”—the intent that a reasonable person would gather from the text of the law, placed alongside the remainder of the corpus juris.

f. Statute should be interpreted reasonably, not leniently or strictly.

g. Purpose vs. import: can you have import w/o reference to subjectivity (Scalia’s arg.) or does it require some judgment?

i. See p. 37: How do we decide what the language cannot bear? What is reasonable construction if not the exercise of judgment?

h. Is there a realm where this form of interpretation can be done without reference to judgment? 

i. Scalia’s approach might be very practical for statutory interpretation but lousy for Const. interpretation.
ii. Note: Dworkin announces that his critique is going to be of Const. interpretation not of statutory interpretation.

iii. For statutes, the laws aren’t intended to last for centuries and there’s lots of possibility for rapid change.

iv. Note: the Const. may not have been intended to be as vague and broad as people these days imply. Even if the framers wanted the text to be a narrow and legal code, we’ve decided somewhere along the way not to interpret it that way.

i. NF: Scalia’s biggest problem is reconciling his statutory interpretation with his Const. interpretation (where he’s a form of originalist).

j. Charity: try to give the text that makes it the best text that it can be: the most plausible and defensible text that it can be.

k. Tribe’s Response( Doesn’t really create his own theory, just responds to the others.
i. Neither Scalia, nor Dworkin can be so sure that their interpretation is right.
C. Statutory Interpretation in Action

1. Riggs v. Palmer, NY, 1889 (supp)—Grandson was named in will, but aware that grandfather had indicated he might revoke that provision, so grandson killed him. He then wanted to claim the property.
a. The statutes regulating the making, proof, and effect of wills, if literally constructed, give the property to the murderer.

i. However, it could never have been the intention of the legislature that a donee who murdered the testator to make the will operative should have any benefit under it.

b. Canon of construction( a thing which is within the intention of the makers of a statute is as much within the statute as if it were the letter; and a thing which is within the letter of the statute is not within the statute unless it falls within the intention of the maker.

i. Judges must collect the intention through “rational interpretation”

ii. Lawmakers could not set down every case in express terms.

c. Equitable construction:

i. Excluded by an equitable construction( Many cases have held that matters embraced in the general words of statutes nevertheless were not within the statutes, because it could not have been the intention of the law-makers that they should be included..

ii. Included( By an equitable construction a case not within the letter of a statute is sometimes holden to be within the meaning, because it is within the mischief for which a remedy is provided.

iii. Suppose the law-maker is present and ask him if he intended to comprehend this case? Imagine his answer, as if he were an upright and reasonable man.

· If Yes( then you may safely hold the case to be within the equities of the statute.

· Do not act contrary to the statute.

iv. In some cases the letter of a legislative act is constrained by an equitable construction; in others, it is enlarged; in others, the construction is contrary to the letter.

v. When some collateral matter arises out of the general words, and happens to be unreasonable, then the judges are in decency to conclude that this consequence was not foreseen by the parliament, and therefore they are at liberty to expound the statute by equity.

· Statute in Bologna about drawing blood in the street didn’t apply to the barber.

d. What could be more unreasonable then to suppose that it was the legislative intention in the general laws passed for the orderly dissemination of property that they should operate in favor of one who murdered his ancestor so he might inherit.

i. No one shall be permitted to profit by his own fraud, or to acquire property by his own crime.

ii. Here, the boy murdered expressly to vest himself with an estate.

e. Palmer cannot take any of this property by heir—just before the murder he was not an heir, and it was not certain he would ever be. He might have been disinherited. He made himself an heir by murder, and seeks to take the property by the fruit of the crime.

f. Dissent: (J. Gray)

i. We are bound by the rigid rules of law, which have been established by the legislature, and within the limits of which the determination of this question is confined.

ii. The capacity and power of the individual to dispose of his property after death, and the mode by which that power can be exercise, are matters which the legislature assumed the entire control, and has undertaken to regulate with comprehensive particularity.

iii. In the absence of legislation, the courts are not empowered to institute such a system of remedial justice. They should enact such a law if they wish.

iv. The demands of public policy are satisfied by the proper execution of the laws and the punishment of the crime.

v. The ( is asking the court to make another will for the testator.
2. Church of the Holy Trinity v. United States, USSC, 1892 (supp)—Church contracted with a pastor in England to come to NY and enter into the church’s service as rector. US claims this contract was forbidden by statute. DC agreed, and rendered judgment against the church.

a. Statute: it shall be unlawful for any person… in any whatsoever, to prepay the transportation, or in any way assist or encourage the importation or migration of any alien or aliens… into the US… to perform labor or service of any kind in the US.

i. 5th section makes specific exceptions for actors, musicians, servants, and lecturers.

b. We cannot think Congress intended to denounce with penalties a transaction like the one of the present case.

c. Canon( A thing can be within the letter of the statute and yet not within the statute, because not within its spirit nor within the intention of its makers.
i. This is not a substitution of the will of the judge for that of the legislator.

d. If a literal construction of the words of a statute be absurd, the act must so construed as to avoid the absurdity. The court must restrain the words.
i. US v. Kirby—All laws should receive sensible construction. 
ii. The reason of the law should prevail over its letter.

e. May use the title of the act in determining the intent of the legislature.
i. Cannot add or take from the body of the statute, but it can help remove ambiguities in the meaning of the statute.

ii. The title of an act cannot control its words, but may furnish some aid in showing what was the mind of the legislature.

f. Can also look to what evil the statute was trying to remedy. Here, cheap unpaid labor was the problem.

i. Found in a committee report.

g. The title of the act, the evil which was intended to be remedied, the circumstances surrounding the appeal to congress, the reports of the committee of each house, all concur in affirming that the intent of Congress was simply to stay the influx of this cheap, unskilled labor.

h. Also, we are a religious people. Do not want to constrain the practice of religion. This is a Christian nation, the Congress could not have intended to make it a misdemeanor for a church of this country to contract with a priest.

D. The Legislative Process and its Discontents
1. What does it take to get a bill passed?
a. Over 90% of all bills introduced in Congress die in the legislative labyrinth.
b. Need to be a skilled legislative strategist.
2. Theories of Legislative Action
a. Public Choice Theory—conceptualizes legislative action in terms of utilitarian maximization of public utility. All different groups of people that are looking out for #1. The think you model the behavior of people voting, the legislatures, and lobbyists in terms of this self interest maximization. 

i. Rent-seeking behavior—important metaphor; 

· rent—money that one party can extract from another party, on the basis of ownership of one particular asset.

· Behavior in which you are trying to seek an economic goal for yourself that does not contribute the overall economic well being of the entire world, and is not overall efficient.

· When seeking rent, always seeking more for that thinking then it would be worth absent your particular entitlement.

· Ex: Pork in the federal budget; In the legislature, trying to get the legislature to allocate something to you without paying anything for it.

· McGruff—the crime dog, received 5m in the federal budget, someone is extracting a rent for Mr. McGruff. Not terrible example.

b. Public Interest Theory—might be possible to model public behavior by looking at people that are acting in the public interest; people who are trying to serve the people as a whole. Model legislative behavior by its ability to match or not match the public interest theory. 

i. Asking how the public interest is served by this legislation—does it serve the public interest? Are the benefits of the legislation spread broadly across the community.

3. Eskridge, Frickey & Garret, The Story of the Civil Rights Act
a. 1963( Kennedy announced his intention to introduce a comprehensive civil rights bill for passage by the Congress. Nation must fulfill its promise to free black Americans.
i. Introduced in both houses on June, 19, 1963.
b. Obstacles to passage of the bill:

i. Ambivalence of both political parties—the Democratic party was openly split on the issue; the Republicans showed renewed interest, but their efforts were thwarted by Southern Democrats. Support of both parties seemed increasingly rhetorical as the campaign wore on.
ii. Uncertain commitment of the president and vp—Although Kennedy opposed discrimination he had no deep emotional concern for the issue. After the 1960 election, he disregarded his campaign rhetoric, and only enacted anti-discrimination measures after a couple of years and immense pressure.
iii. Obstacles in Congress—90% of all bills die; need to be a skilled legislative strategist to guide a bill through.

· Virtually all bills are referred to a committee, and cannot be voted on until the committee has reported them out.

· A committee chair has the power to effectively kill a bill by preventing the committee from considering it.

· Many powerful chairs were held by Southern Democrats.

· Even if bill survived the committee process, it faced a certain filibuster on the floor of the Senate. Only way to defeat was to invoke cloture (2/3 vote to end discussion)

c. Passage in the House
i. Supporters of the bill pushed for immediate consideration only in the House.

ii. Referred to the Judiciary Committee—handed to a subcommittee dominated by civil rights activist.
· Two strong advocates, Celler (D) and McCulloch (R). Administration had to make concessions to get McC’s R vote: agreed not to water down the bill in the Senate and to give R’s equal credit when the bill was finally passed.
· Administration engaged in a campaign to gain public support—met with reps of labor, clergy, and civil rights groups. (Interest groups)
· Cellar took an aggressive approach—remembering that past bills had been watered down. He publicly pushed for a very strong bill.

· McC was annoyed by the stronger bill, which betrayed his agreement with the prez. 

· Thinking it would never pass, the opposition voted the bill out of committee and were sure it would die on the floor, unless the LibDems themselves agreed to weaken the bill.
· The prez and the R’s agreed on a compromise bill that would be offered as a replacement to the subcommittee bill (efficiency concerns??). That replacement bill was voted out of committee and reported to the House.

· Replacement bill was still stronger that the administration’s original bill.
iii. Then went to the Rules Committee, where a resolution governing floor debate is prepared—determines the amount of time to be allowed for debate, how the time for debate will be allocated, and the scope of permissible amendments.

· Presents an opportunity to derail the bill before the House itself has a chance to consider it.
· Kennedy died( Johnson made civ rights a priority.

· However, the chair of the committee, Smith, refused to even hold hearings.

· Three ways to go around:

· Discharge petition—signatures of a majority of the house to remove any bill from committee. No dice.

· Calendar Wednesday—would have exhibited the divides in the D party.

· House Rule XI—permits any three members of a committee to request the chairman to call a meeting to consider a bill; if the meeting isn’t scheduled within three days, a majority of the committee may schedule one. The impending mutiny convinced Smith to hold hearings.
· Bill survived without a single amendment.

iv. House voting—formal six step procedure

· Rule was approved.

· Then amendments were debated. Sex was added as an impermissible basis for discrimination by Judge Smith, who thought the bill would become so controversial it would never pass.
· The bill passed overwhelmingly: 290-130

d. Passage in the Senate
i. Majority leader had a simple strategy: avoid referral of the bill to the judiciary committee, and get the 67 votes needed to invoke cloture.
ii. Mansfield, the majority leader, moved to have the bill placed directly on the Senate’s calendar, bypassing the committee process( his motion passed.
iii. Hubert Humphrey chosen as the primary floor leader for the bill during the debate.

iv. There was a filibuster on the vote of whether to even consider the bill.

v. Finally, in March of ’64, the Senate began debates on the merits of the bill.

· Supporters emphasized the moral importance of the bill, attempting to elevate the issue above politics and appeal to a broad concept of justice.

· The Southern filibusterers dominated debate and seemed capable of talking the year away—Humphrey would need to invoke cloture.

· He got the Republican leadership involved, and refused to compromise on the substance of the bill.
· The prez lobbied to get the needed cloture votes.

· Cloture was achieved, terminating the longest filibuster in history.
· In June, 1964—one year after Kennedy had sent the bill to Congress, the Senate finally voted( the bill passed 73-21.

e. A bill does not become law unless both chambers agree, the House accepted the Senate’s changes, and the bill was passed by both houses. The president then signed the bill into law on July 2, 1964.
4. Due Process of Lawmaking (supp, Eskridge 381-388)
a. Linde( The due process clauses of the Constitution “instruct government itself to act by due process of law, not simply to legislate subject to later judicial second-guessing.”
i. Legislative process should be designed to produce “rational lawmaking”—would oblige legislators to inform themselves of the issues, and inform themselves of the burdens the law would impose.
ii. Courts should adopt methods of adjudication and statutory review designed to promote rational lawmaking by legislative bodies.

iii. Courts routinely use review that requires a “reasoned explanation” in the context of agency actions, but usually find it inappropriate and intrusive when applied to the legislature.

b. In a few cases, courts have required that some decisions be made by Congress, rather than other governmental institutions, because its institutional features ensure the democratic pedigree of legislation.
c. Structural Due Process—“the structures through which policies are both formed and applied.” Some kinds of actions should be taken only by entities with particular institutional features that enhance their special democratic legitimacy.

d. Constitutional Requirements for the Procedures Followed in State and Federal Lawmaking
i. Bicameralism and Presentment Requirements—bill becomes a law only if it is enacted in the same form by both the House and the Senate, and then presented to the President.

· If pres vetoes the bill, the House and Senate can override by a 2/3 vote in each chamber.
· Mandatory requirements of the legislative process

· Ensures the sustained consideration of different points of view. (Madison)
· Yields two different bodies elected in two different ways; represent different interests and electorates.

· Ensures that factious and partial laws will not be adopted.

· Senate is a cooling off chamber, preventing the enactment of hasty legislation. (Madison)

· The executive veto is calculated to guard the community against the effects of faction, precipitancy, or of any impulse unfriendly to the public good, which may happen to influence a majority. (Hamilton)

· Levmore—reduces the manipulative power of the agenda setter.

· May work to expose corruption and wrongdoing( legislation must be considered in two houses.

· Counters:
· Bicameralism protects the status quo by making it more difficult to enact legislation.

· Disparity of Access: The equal representation requirement of the Senate means that people from more populous states have less contact with their Senators. 
ii. Origination Clause—All Bills for Raising Revenue Must Originate in the House.
iii. State Constitutional Requirements and the Enrolled Bill Rule—restricts judicial review of legislative procedural errors. An enrolled bill is one that purports to have passed both houses of the legislature. Courts following this rule conclusively presume that the enrolled bill was validly enacted according to the procedures and refuse to entertain evidence purporting to demonstrate the contrary.
5. The Campaign for Japanese American Redress
a. Public Opinion
i. Overwhelmingly against the legislation—multiple times more letters against than for.
ii. The proponents of the bill address this; their strategy is to mobilize whatever support they have, and to get the people who do support the legislation to be active.

· So, they resolved to fight the case inside the beltway; they knew they couldn’t win on a national referendum. 
· Ujifusa—“this is a representative government.” Although they are representatives, they are meant to be doing the right thing, are supposed to represent the moral side of the people.

b. Arguments against the legislation—

i. High budget deficit—this is too much money.

ii. Slippery Slope—There are other groups of Americans who also might want to recover (African Amercans, Native Americans). Every major piece of writing on reparations cites the precedent of the Japanese Americans.

· Not a great moral argument; just addressed the result, not the cause of the harm.

iii. WW II veterans and POWs—Redress shouldn’t be granted to these people until the POWs have been granted redress from the enemy governments.

· As a consequence of this war, generally reparations were not paid. Exception: Holocaust reparations. 

· Could say it is up to the other countries.

iv. Japanese citizens in Japan—According to historians, both attacks were militarily unnecessary. US has never apologized, much less talked about reparations.

v. Moral—choosing one set of wrongs to give reparations too, causes different incentive structures to develop. Choosing one group over another is not moral.

c. Models—meant to describe the behavior on both sides. Public and legislators.

i. Public Choice Analysis—one group of people promoting their own self interest, out for maximization. 

· They want a sense of justice, and possible the money as well.

· Have to ask how the self interest of both the JA’s and the legislators. What self interest do the legislators have in passing this legislation?

ii. Public Interest Analysis—Reparations will help the entire nation; it helps the nation to make a just decision. 

· The reparations serve a national interest in fostering a sense of respect and justice and reinforcing our belief’s that no group should be oppressed. This interest is a national one, not just a JA interest.

· Seems to be the approach the legislators took; framed the issue as a broader principled constitutional issue. They did not say they were fighting just for the group that was harmed.

iii. The two models can both be at work.

· The lobbyists had different strategies for different groups.

· Conservatives( constitutional grounds; constitutional rights had been violated, the government had an obligation to right a wrong.

· Liberal Democrats( largely with them already.

· Party loyalties—3 Japanese democratic members.

· Appealed to a more personal side.

· Issue was more obviously aligned with the democratic set of interests in civil rights; within the range of their normal set of political preferences.

· More of a Public Choice Theory—you scratch my back, I’ll scratch yours.

iv. Why would a congressperson who was morally for redress might be troubled by the 5 or 6 letters against reparations?

· Maybe this legislation doesn’t represent the true public interest. Paternalistic to think that they know what is  right for the people.

· Deep tension—is public interest what the people think what is best for them, or is it really what the leader thinks is best.
E. Legislative History, Legislative Intent
1. Overview
a. Separation of powers( want the legislature to make the laws, the judiciary interpret them

i. Does allowing legislative history encourage the legislature to do both the creation and interpretation?

ii. Or, does it encourage them to create more vague statutes( punt to the judiciary.

iii. There is incentive for the legislature to punt to the judiciary when it is a controversial issue, especially when the legislature knows how the judiciary will rule.
· Problems: 

· Judiciary not supposed to be making law

· Judiciary is not elected, not democratic.

· Layers away—not as accountable as legislators are.
2. Pepper v. Hart, House of Lords, 1991 (supp)—Dispute over how teacher’s benefit of allowing their children to go to school should be taxed. Should the value be placed at the minimal cost to the school? Or the much larger cost of what the other children pay? 
a. Statute: § 63 ( the cost of the benefit is taxable as income in an amount equal to whatever is the cash equivalent of the benefit. The cash equivalent of any benefit is (1) an amount equal to the cost of the benefit, less any of it that is paid for by the employee. (2) the cost of a benefit is the amount of any expense incurred in or in connection with its provision, and includes a proper proportion of any expense relating partly to the benefit and partly to other matters.
i. Revenue’s argument: benefit accrued is the same, so the parents should be taxed based on the cost of tuition.

ii. Taxpayer’s argument: Want to pay tax based on the amount that it actually costs the school (the marginal cost). 

b. Background rule: no recourse to legislative history – it isn’t considered part of the law. 

i. Rationale:
· Separation of Powers( It is Parliament who makes the law, and the judiciary who interprets them. Looking at legislative history would allow P to interpret the laws as they make them.

· Without legislative history, the legislature will have more incentive to create accurate statutes.

· Practical Expense( Difficulty of researching parliamentary materials. Costly for all the lawyers who are not accustomed to using Hansard to start doing so.

· Due Process of Notice( Citizens need notice of what their rights and obligations are; in order to have notice they have to know what the law is. The law is in the statute itself, not in the legislative record.

· Highly Improbable we will get an Answer( Many times P probably didn’t even discuss the issue, and when they did, there were surely contradicting opinions.
c. Lord Mackay(  
i. The value taxed should be the marginal cost( would reach this apart from Hansard.

ii. (( argues that reference to Hansard should be allowed in only three cases:

· to confirm the meaning of a provision as conveyed by the text, its object and purpose.

· To determine a meaning where the provision is ambiguous or obscure.
· To determine the meaning where the ordinary meaning is manifestly absurd or unreasonable.

iii. However, every issue of statutory interpretation comes under one of these headings.

· Would immensely increase the cost of litigation.

d. Lord Browne Wilkinson: New Rule( Reference to P material is permitted to aid in the construction of legislation which is ambiguous or obscure, only when such material clearly discloses the mischief aimed at or the legislative intention lying behind the ambiguous or obscure words. Courts will only admit the legislative materials when they are directly on point.
i. Arguments for Considering Legislative History
· In a case where P did look at the question, and an opinion was expressed by the person sponsoring the bill, it is likely that any ambiguity exists in the bill because it was resolved mentally by the members.

· Here: question was asked of sponsoring minister; he said school teachers and airline employees would be exempt.

· In this case, the law would have been clarified by referring to the legislative history.

· The purpose of language is to tell us what people mean—should look to all sources that can inform us to that meaning.

· The law is created by P, the judiciary is only a body for interpreting the meaning of those words. P’s true intention should be enforced rather than thwarted.

· Lawyers and judges are already familiar with the materials.
ii. Counters: Not necessarily efficient, or cost-effective. Notice not really clearer.
3. Aldridge v. Williams, USSC, 1845 (supp)—Aldridge, a shipper, sued Williams to recover duties paid under protest.
a. (( There is no tariff in place after June 30, 1842, because the statute’s silence as to what will occur after that date indicates an intention not to tax after that date.

b. Majority: The Court cannot be influences by Congressional debate, only the law as it was passed. Debate is not supposed to be relevant, nor the motives and reasons why they passed the law.

i. The law is the majority will of both houses( just look at the words.

ii. Compromise Act—was a compromise between the N and S on tariffs in an attempt to preserve the Union.
iii. The goods were lawfully taxed and the revenue lawfully collected.

c. Dissent: The law says that after June 30, 1842, there will be a new rule of home valuation—not done.
i. Under this theory, you need regulations to act if you are the government.

4. American Trucking Association v. US—ICC given, by statute, the authority to establish “reasonable requirements with respect to qualifications and maximum hours of service for all employees of common and contract carriers by motor vehicle.” ICC concluded that its power over employees was limited to drivers, but no other employees. ( wanted the ICC to establish regulations for all employees.
a. ATA wants all employees to be regulated so they don’t have to deal with the unions.

b. DC Cir, 1939 (supp)—

i. Uses the plain meaning rule
· The answer cannot be found in inconvenience.
· If the words are clear there is no room for construction—here, the words are clear, the statute says “all employees.”

· Statutes have been annulled by construction only where the effect of giving words their clear meaning would offend the moral sense( not the case.

ii. Dissent: The reason of the law should prevail over the letter.

· The plain meaning of the statute enlarges the jurisdiction of the Commission and extends it beyond the Const grant of power.
c. Supreme Court, 1940 (supp)—

i. Statute enacted to allow economical and efficient movement, but moreover to ensure the safety of the operations.

· Employees other than drivers 

ii. Function of the courts is the construe the language so as to give effect to the intent of Congress.

· Often the purpose of the statute is evident from the words of the statute itself—in those cases you follow the plain meaning.

· Frequently, however, even when the plain meaning did not produce absurd results but merely an unreasonable one “plainly at variance with the policy of the legislature as a whole” this Court has followed that purpose, rather than the literal words.

· When aid to the construction of the meaning of words, as used in the statute, is available, there certainly can be no rule of law which forbids its use.

· Its is the judges job to interpret statutes.

iii. In the face of this course of legislation, coupled with the supporting interpretation of two administrative agencies concerned with its interpretation, the ICC and the Wage and Hour Division, it cannot be said that the word “employee” is so clear as to the workmen it embraces that we would accept its broadest meaning.
d. Refines the absurdity test to just unreasonable.
5. Public Citizen v. DOJ, USSC, 1989 (supp)—Public interest groups brought action against USDOJ seeking injunctive and declaratory relief in connection with the Department’s use of ABA’s standing committee on federal judiciary for evaluations of nominees for federal judgeships. Issue is whether FACA applies to these committees.
a. FACA purpose is supposed to provide for disclosure and efficiency for committees.

i. FACA requires that each advisory committee file a charter and keep detailed minutes. Also that their meetings be publicized and open to the public, and the minutes be made available to the public.
b. FACA does not apply to this special advisory relationship, so don’t need to get to the constitutional questions.

i. The ABA committee is a committee that furnishes advice or recommendations to the president via the DOJ. Whether it falls under FACA depends on whether it is utilized as Congress intended that term to be understood.

ii. Not Congress’ intention to intrude on a political party’s freedom to conduct its affairs as it chooses.
iii. Where the literal reading of a statutory term would “compel an odd result” we must search for other evidence of congressional intent to lend the term its proper scope.
III. Theories of Regulation
A. Sunstein & Pildes, Reinventing the Regulatory State
B. Stewart, The Reformation of American Administrative Law
C. Seidenfeld, A Civic Republican Justification
D. Sunstein, On the Costs and Benefits of Aggressive Judicial Review of Agency Action
E. Strauss, The Place of Agencies in Government.
IV. Regulation and Market Failures

A. Theories of Regulation

1. Public Choice/Interest Group Theory

a. legislation is a resource, bought and sold for votes, influence, to the highest bidder.  All parties seek to maximize profit and behave in that way.  

b. Politics as struggle between self-interested interest groups (business, citizens, public interest orgs) for limited social welfare

c. Legislators seek to maximize:

i. Votes

ii. Chance of re-election/election to higher office

iii. Ability to profit from association w/ govt in the future

iv. Secure position in bureaucracy

v. Maximize budget, power

d. Political access is a scarce resource and can face a “tragedy of the commons” problem (those with more money and institutional power get more of the catch)

2. Civic Republicanism

a. Politicians seeking to do what’s best for the public interest

b. Emphasis on process of deliberation (people put on “citizen” hats and try to push/enact legislation that supports that public interest, a transcending of self-interest)

3. Reality is probably a hybrid: if all voters were equal, and all voters behaved self-interestedly, we would see legislation that exactly reflected the social interest.  But we know that there are self-interested parties who attempt to exert influence commensurate to their power.

4. What effects contribute to voting, beyond an “I support this issue” vote? 

a. Among Voters

i. Voters consider multiple issues and prioritize them in different ways

· Existence of multiple issues raises information costs and monitoring costs for voters.  It’s harder to know how a candidate feels about each distinct issue.

· Role of $$ increases as number of issues at stake rises

ii. Certain interest group parties may represent a smaller total number of people, allowing them collective action advantages (the larger and more diffuse the interest, the harder it is to organize)

iii. Consider which interests have the most at stake, to gain or to lose.  Interests with more at stake will invest more time and $$ in specific campaigns.

iv. Role of party politics and party machines for get-out-the-vote

v. Identity politics:  people voting for people “like them”

vi. Candidates may vote for someone who’s simply closer to their opinion, because there isn’t a candidate who reflects their specific opinion

vii. People sometimes vote aspirationally, the way the think the world should be even if they wouldn’t support it in their day-to-day life

b. Among Legislators

i. Votes may be based on perceived public interest, in spite of constituency

ii. Logrolling phenomenon within legislatures (I’ll vote for your bill if you vote for mine)

iii. Sybmolic voting:  legislators vote for a bill so that they can say the voted for a certain issue/topic, even though they may sink it a later point or may not usually vote for it.

iv. Role of party politics, toeing the party line.

v. Principal-agent problem:  legislators not behave the way their constituency would desire

· Information gap

· Ideological principle

· Disobedience

· Desiring a larger constituency because they seek a larger platform that cares about different issues (think Al Gore in the late 1980s)

B. Justifications for Regulatory Action

1. Provision of public goods (goods like roads, national defense, parks, whose external benefits can’t be captured by a single person, so no one person would foot the bill.  These goods are defined by:

a. Non-rival (my use doesn’t prevent others from using it)

b. Non-excludable (not worth the cost of excluding particular people)

2. Forcing the internalization of negative externalities

3. Correcting market failures

a. Imperfect info

b. Agency problems

c. Insufficient # of buyers and sellers

d. Entry barriers

e. Prevent collusion

f. Products aren’t adequately fungible

4. More controversial justifications

a. Consensus develops that cultural norms have shaped preferences in a way the public doesn’t want

b. Correcting disparities in the initial distribution of wealth  which > incomplete market choices or misallocation. 

c. Society may have preferences diff’t from individual prefs.

5. Remember the implication of how we define the initial entitlement (rt to pollute vs. rt to clean air), as we discussed in section on Coase and Caldor-Hicks efficiency.

C. Numerous regulatory tools are available

1. For developing/encouraging public goods

a. Propertize the interest (define entitlement and its exclusions, e.g., AP v. INS)

b. Gov’t provision of a good (e.g., public housing, sewage, roads, military)

c. Subsidies for private production of a public good (just a way of forcing people to pay for a public good).  Many different types:

i. Technological innovation

ii. Reinforce current behavior—subsidies to keep fees low, to help pay for certain items

iii. Direct cash transfers

iv. Taking certain costs off the table (e.g., limiting liability on vaccine providers)

d. Gov’t can simply order certain actions or behaviors

2. For dealing with negative externalities:

a. Command-and-control regulations that prescribe behavior or require certain activities (e.g., new source performance standards, zoning)

i. BAT standards (technology requirements)

ii. Performance standards (ambient air standards, set a goal and let the responding body/company decide how to get there)

iii. Financial penalties required for violating c-and-c regs

b. Taxes, effluent fees

i. Paid to general treasury

ii. Earmarked for victims of externality

iii. Impact fees in housing (if you build 1000 apts, build a school)

iv. Challenge in setting them correctly to get the quantity desired (a pretty clumsy way if your intent is to set a specific amount)

c. Private rights of action against those who produce an externality (private attys general statutes that give citizens incentive to bring suit)

d. Subsidies

i. E.g, Pay for the installation, development of pollution control technology

e. Economic incentive systems

i. Cap-and-trade marketable permits: people have incentives to lower their pollution so they can sell their rights on the market

· Hot spots problem

ii. Under some zoning schemes, you can sell undeveloped stories (if it’s zoned for 55, and I only build 30, I can sell the other 25 to someone else in a different zone…BIZARRE)

iii. Regional contribution agreements:  every municipality has responsibility for some of the housing for low/moderate-income housing (every muni must build/provide a fair share of low-income housing units but may trade/sell/buy them to other communities)

· Undercuts much of the purpose of the act

· Public choice issue:  cash-strapped mayors will take the $ now and leave the payment/expense for future leaders

iv. Grandfathering problem (pure public choice politics)—initial distribution of wealth

f. Deposit-and-return schemes (glass bottles, hazardous waste(make them pay and then get $$ back when they show they’ve disposed of waste appropriately), building of power plants?)

g. Administrative screening of projects against community zoning standards 
D. Standards/factors for judging among the tools

1. Efficiency—most control at lowest cost (social, administrative, enforcement)

2. Distributional and equity issues/consequences

a. Treats like people alike?

b. Favors old vs. new companies?

c. Who ultimately pays for clean-up or building?

d. Inter-regional equity?

e. Transition costs?

3. Information costs—keep them as low as possible

4. Certainty of outcome (may depend on the issue/concern we’re seeking to regulate)

5. Effect on innovation—generally want to encourage to go even further than the regulatory scheme dictates

6. Structural moral arguments (danger of commoditizing environmental benefits, difft reg choices may have an impact on the distribution of power, impacts on freedom of choice)

7. Watchouts/risks

a. Susceptibility to change—can it be adaptive?

b. Danger of creating property rights through regulatory schemes (grazing rights—can’t get them back now without paying for them)

i. Adverse possession claims on water rights, even those that were originally given as gifts

c. Flexibility issues (EIS allows people to buy more if they have to, whereas C-and-C would potentially force them out of business or they’d just be granted a variance)

d. Anti-trust issues—beware of reg schemes that favor existing businesses over new ones (b/c of grandfathering)

e. Other potential distortions or skewing of behavior

i. Rent-seeking behavior

ii. Corruption (think: screening programs)

E. At what level should government intervene? National/State/Local

1. National intervention more appropriate where

a. Problem is consistent or universal

b. High start-up costs are required

2. Advantages of national or multi-state regulation

a. Potentially more expertise at the national level

b. Concerns about race-to-the-bottom or top

c. Economies of scale

d. States might free ride on the good regulations done by neighbors

e. Local government tends to be more single-issue and more susceptible to capture by business interests

3. More localized intervention more appropriate where

a. Problem is local in nature

b. Problem is different region-to-region

4. Advantages of state or local regulation

a. Perceived greater accountability to citizens

b. Generally greater responsiveness

c. States as “laboratory of experiment”

d. Harms may be different state-to-state

e. Differences in citizen preferences

V. Why or Why Not Regulate?
A. Theories of Regulation
B. Cost-Benefit Analysis
1. The Benzene Case, USSC, 1980 (60)—Industry challenged the adoption by the Secretary of Labor of a regulatory standard limiting occupational exposure to Benzene.

a. Plurality opinion by Stevens.

b. Occupational Health and Safety Act: The act delegates broad authority to the Secretary to promulgate different kinds of standards.
i. § 3(8) – The term “occupational health and safety standard” means a standard which requires conditions, or the adoption of one or more practices, means, methods, operations, or processes, reasonably necessary or appropriate to provide safe or healthful employment and places of employment.

ii. For toxic materials must also comply with § 6(b)(5)—The Secretary, in promulgating standards which deal with toxic materials or harmful physical agents under this subsection, shall set the standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health or functional capacity even if such employee has regular exposure to the hazard.
c. Whenever the toxic material is a carcinogen, the Secretary has taken the position that no safe exposure level can be determined and that § 6(b)(5) requires him to set an exposure limit at the lowest technologically feasible level that will not impair the viability of the industries regulated.

i. Secretary set Benzene level at 1ppm.

ii. 5th Circuit held that the two provisions together required the Secretary to determine whether the benefits from the new standard outweighed the costs that it imposed.

d. As presently formulated, the benzene standard is an expensive way of providing some additional protection for a relatively small number of employees.
e. Statute was not designed to require employers to provide absolutely risk free workplaces, rather it was intended to require the elimination, as far as feasible, of significant risks of harm.
i. As a threshold matter, § 3(8) requires the Secretary to find that the toxic substance in question poses a significant health risk in the workplace and that a new lower standard is reasonably necessary or appropriate to provide safe or healthful employment.

· Made no finding that any of the provisions of the new standard were “reasonably necessary or appropriate to provide safe or healthful employment.”

ii. The burden was on the agency to show, on the basis of substantial evidence, that it is at least more likely than not that long term exposure to 10ppm of Benzene presents a serious risk of material health impairment.
· The agency’s written explanation doesn’t provide justification for the conclusion that the limit should be reduced from 10ppm to 1ppm.

· Does not need to be shown with scientific certainty.

f. Powell (concurring): The statute requires the agency to do a cost-benefit analysis( to show that the economic effects of its standard bear a reasonable relationship to the expected benefits.
i. An occupational health standard is neither reasonably necessary, nor feasible, if it calls for expenditures wholly disproportionate to the expected health and safety benefits.

ii. A standard setting that ignored economic considerations would result in a serious misallocation of resources.
g. Rehnquist (concurring): Congress, the government body best suited and most obligated to make the cost/ benefit evaluation, has improperly delegated that choice to the Secretary of Labor.

i. Congress in best position to establish whether the statistical possibility of future deaths should ever be disregarded in light of the economic costs of preventing those deaths.
ii. Locke( the legislature can have no power to transfer their authority of making laws and place it in other hands.

iii. Court will allow delegation in cases of necessity( not present here.
iv. Nondelegation doctrine serves 3 important functions.

· Ensures to the extent consistent with orderly governmental administration that important choices of social policy are made by Congress (branch most responsive to popular will)

· Guarantees that to the extent that Congress finds it necessary to delegate authority, it provides the recipient of that authority with an “intelligible principle” to guide the exercise of that delegated discretion.

· Ensures that courts charged with reviewing the exercise of delegated legislative discretion will be able to test that exercise against ascertainable standards.

v. Congress just passing the buck and avoiding a difficult choice.

h. Dissent: Secretary found a significant risk and properly weighed the costs and benefits.
VI. The Rise of the Regulatory State
A. Before the APA
1. Judicial Review of The Administrative and Regulatory State
a. Three Dominant Views of the Legitimacy of Regulation and the Administrative State

i. (1) Can’t be a democracy if agencies make the laws.

· The majorities argument is raising the administrative state to a 4th branch of government.

ii. (2) Not really something to this argument, this 4th branch is part of the executive branch.

· There isn’t really even a fourth branch of government, just part of the executive branch.

iii. (3) We agree with the 1st view that there is a fourth branch of govt, but who cares, things are much more complicated now.

· We just need to make sure that the law it produces, and we want it to be legitimate.

· Because of this we have a judicial review model; it legitimates and raises to real law the pronouncements of these agencies.

· Subset: the process really is democratic( notice and comment.

iv. There is a tension between organizing policy in such a way as to make it consistent across the board and allowing the public to have a say in what is being done… the public doesn’t have consistent views.

· The two things may be in conflict.
2. Sources of Procedural Requirements

a. Prior to the APA, the courts attempted to articulate the procedural requirements that agencies must employ in rulemaking and adjudication proceedings.  Generally the procedural requirements come from one of five sources

b. (1) Organic Statue – The statute that creates the agency, which may specify the appropriate procedures

c. (2) Procedural Regulations – Regs promulgated by the agency itself

d. (3) APA – Which establishes the procedural requirements for most agencies

e. (4) Federal Common Law – Law created by judges to facilitate judicial review

f. (5) U.S. Constitution – Req’t must not be in conflict with due process reqt’s of the 5th or 14th amendments

3. Londoner v. Denver, USSC, 1908 (642)—Public street in Denver needed to be paved, the city decided it would assess the houses located on the street to pay for the repaving. The ( challenged the assessment.
a. Statute: the Board of Public Works, might, after notice and opportunity for hearing, order the paving of a public street on petition of the majority of the owners of property fronting thereon. Order had to be approved by city council. Following completion of the paving, the board was directed to determine the total cost of the work, and apportion it among the properties fronting the street. Before taking such action, the council must provide notice and opportunity to file written objections.

b. The council’s actions in authorizing the improvements without notice and opportunity for hearing did not violate due process; ok as long as hearing upon the assessment is afforded. 

c. However, the council’s approval of the assessment without an opportunity to be heard wasn’t constitutional.  
i. “Where the legislature of a State… commits to some subordinate body the duty of determining whether… [a tax] shall be levied… due process of law requires that at some stage of the proceedings before the tax becomes irrevocable fixed, the taxpayer shall have an opportunity to be heard, of which he must have notice.”

d. While there are few constitutional restrictions on the legislature’s power to tax, there are limitations imposed when that power is delegated to an agency – there is a greater obligation of due process.  Although a full formal trial-type hearing is not required, nevertheless, P is entitled to support his position by oral argument and proof

i. This case illustrates the general requirement that agencies exercising taxation or economic regulation follow formal procedures

ii. The argument as to why we need the hearings is that the Board of Public Works is making a public safety decision which affects the people who live on the street (since they use the street and are being charged to pave it), and therefore those people should have an opportunity to be heard

e. Londoner basically stands for the propositions that if a body is not elected and makes a decision and it affects you, you get notice and an opportunity to be heard or that decision is unconstitutional; the idea here is that if a body is going to make a decision that has the force of law, but they do not have a law legitimating function (such as gaining their power through election), then you have opportunity to heard

4. Bi-Metallic Investment Co. v. State Board of Equalization, USSC, 1915 (644)-- A Denver real estate owner (P) sought to enjoin the State Board of Equalization (D) from increasing the valuation of all taxable property in the city by 40%.  P argued that since he was given no opportunity to be heard, his constitutional right to due process had been violated.

a. Where a rule of conduct applies to more than a few people, it is impracticable that everyone should have a direct voice in its adoption.  To do so would halt the legislative process.

b. In the case of the legislature, there is no need to give an opportunity for individuals to be heard b/c they have already been heard through electing the people who are making the decisions.  This is not a legislative body in this case, however, the commission is acting in a quasi-legislative capacity.

5. Londoner v. Bi-Metallic:  These cases highlight the distinction b/t adjudication and rulemaking.  
a. This distinction is captured in the difference b/t legislative and adjudicative facts. Adjudication usually focuses on adjudicative facts, and rulemaking on legislative facts.  
i. Adjudicative facts are those surrounding the particular actors within an agency (e.g., who did what, when, where, and why).  
· Londoner was a case of adjudicative facts as the inquiry was limited to the actions of the board w/r/t a small number of people. 
ii. Legislative facts are those general facts which the agency looks to in deciding questions of law and policy.  
· Bi-Metallic, was a legislative facts case, as the need to levy a tax against a whole city was a broad policy concern. 

b. The only rule that we derive from these two cases is that the constitutionality of the agency action depends on whether it affects a large group of people or a small group of people

c. The real key is that you have to consider the agency action as being on a continuum; the closer an agency rule is to adjudication, the more likely it is that due process is going to require an oral hearing; the more likely it is to be towards legislation, the less likely that it is going to require an oral hearing

d. What puts a rule at one end of the adjudication (( legislation continuum will be the specific facts of the circumstance; it directly relates to whether the facts underlying the proposed rule are adjudicative facts or legislative facts

6. The General Rule is that when deciding legislative as opposed to adjudicative facts, the agencies may dispense with the practice of giving all interested parties the right to be heard
B. The APA
1. Introduction
a. It’s not realistic to expect Congress to always set the standard and for courts to take that standard and apply it to facts, so courts should have a default standard.  The APA is a constitutionalized form of review based on due process – arbitrary and capricious review.
b. Another justification is that the problem is one of institutional design.  Can’t trust Congress to always be able to lay out criteria but we want judges to apply standards to fact in oversight.  So convince Congress to pass a default standard
2. Chapter 7, Judicial Review
a. §701 and §706 set the standard for Judicial Review.
b. § 701—Application; Definitions
i. (a) This statute applies except where:
· (1) Statute precludes judicial review.  
· May not be compatible with due process if judicial review can be precluded.  
· However, if someone wanted to challenge something the statute precluded from being challenged, they could challenge the statute which precluded judicial review.
· It is not implausible the court would find precluding judicial review unconstitutional.
· (2) Agency is committed to agency discretion by law.
· To fall under this section, the statute has to explicitly say, “we hereby commit this issue to the discretion of the agency.”
· If the agency has discretion, Congress couldn’t come up with a standard or didn’t think a standard was necessary. If what is told to the agency, “just use your discretion,” then there is no need for review.
ii. (b)(1) – “agency” means each authority of the government, but not Congress, courts, territories, D.C.
iii. What is reviewable is final agency action( Congress can limit the number of things that can be reviewed to be more efficient.

c. § 706—Scope of Review
i. Courts are going to do what they always do( review relevant questions of law in light of statutes, the constitution, etc.

ii.  (2) The reviewing court shall hold unlawful and set aside agency action, findings, and conclusions, found to be—

· (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.

· (B) contrary to constitutional right, power, privilege, or immunity;

· (C) In excess of statutory jurisdiction, authority, or limitations, or short of statutory right.

iii. § 706(2)(a)( most important sentence in regulatory law. This sentence tells us what the fault is for judicial review.

· This is how agency decisions get legitimated [legitimating is the core function of adlaw.]

· We don’t need this function for the things defined as non-agencies (the Congress, elected bodies, etc.) because these are already elected.
d. Rationality—
i. An agency decision has to be reasonable( have to connect the facts found with the decision made.
· This is captured in arbitrary—means random, subjective, not justified. Facts need to be related to the outcome.
ii. The decision is between what the court thinks and what the agency thinks. But this is basically subjective (applying one’s own standards for good/bad). So, the APA isn’t really acting to solve the problem of subjectivity.

· The agency will argue that it knows better whether the reasons given are good because they are experts.

· Not legitimizing if courts are just second-guessing the agencies—then not applying a rule to a standard, just deferring to the agency.
iii. Good-faith standard—would look at the processes the agency used to come to their decision. Did they follow the rules to connect the dots; as opposed to did they connect the dots in the right way.
· This would reinstate to some degree the legitimating features of review.

· Leaves the expertise to the experts.

· Transparency—makes the reasoning/ process public.

· Once followed, the rules themselves become more legitimate.

· Some case law where this “good-faith” standard is present.
iv. When a court smells agency capture the court looks harder at the connection between the fact found and the decision that was made.
3. Regulation vs. Administration
a. Regulation( description of a technology that is used to shape and order public and private relations in the state that we have.

i. May repair a market failure.

b. Administrative Law( a set of legal structures and institutions that enable lawyers to control the process of regulating; sets the parameters whereby regulation operates.

i. Gives us due process, notice, the opportunity to be heard, and notice and comment rulemaking.

c. Can have a regulation without administrative law (ex. Dictator) But can’t imagine administrative law without regulation.

4. Rulemaking
a. Several Possible Mechanisms
i. (1) Formal on the record—agency has to hold a full hearing on the record with cross examination and witnesses; similar to a trial.

ii. (2) Informal Rulemaking—does not permit a hearing on the record, provides research by investigation by the agency.

iii. (3) Rulemaking by adjudication—Instead of publishing formal rules, they act like a common law court, and form common law. Ex. National Labor Relations Board.

iv. We will only talk about (2) Informal Rulemaking: the overwhelming amount of regulation is of this type.

b. APA § 553( Rulemaking
i. Applies to informal rulemaking.

ii. (b) Gives us the requirement that the agency publish a notice of proposed rulemaking (NPRM)

· (3) Notice must include either the terms or substance of the proposed rule or a description of the subjects and issues involved. [this provides notice]
iii. (c) Opportunity to be heard( doesn’t actually mean “be heard”

· Allows the public to submit their views.

· In the rule, the agency must include a concise statement of the basis and purpose of the rule.

· “consideration”( not just a drop box: the agency actually has to consider all the comments made by the public. 

· They usually have already decided the rule.

· This sets the agenda—they will not just respond to criticism; probably won’t change much, but they do usually accept some of the suggestions.

· To show consideration they draw up rebuttals to some of the public’s comments.

c. How is notice and comment similar or different than the legislative process?  
i. Different stages in the process.  You get a change to make a participatory move in legislation, but in comment process, it in some ways mimics this leg process by allowing you to get a word in.  
ii. Difference is that you can’t comment on the regulation until after it’s proposed but you can propose the legislation by writing letters to legislators, etc.
C. The Problem of Separation of Powers
1. Non-Delegation Doctrine
a. Generally stands for the propositions that the legislature may not confer excessively broad powers to the agencies.  Traditionally, the courts through judicial review have served as the checks against this practice, i.e., they are the enforcers of non-delegation doctrine
b. Congress is not allowed to abdicate or transfer to others the essential legislative functions with which it is vested. (Schecter)

c. There is no forbidden delegation of power “if Congress shall lay down by legislative act an intelligible principle” to which the official or agency must conform.” (Amalgamated)
d. Intelligible principle is very vague – can just say fair and reasonable.
e. Arguably the delegation doctrine headed us off in a direction to the band aid form of regulation and away from “corporate” regulation

2. ALA Schecter Poultry Corp v. US, USSC, 1935 (47)—(’s were convicted of violating the “Live Poultry Code.” (’s claimed the Code had been adopted pursuant to an unconstitutional delegation by Congress of legislative power.
a. The “Live Poultry Code” is a code of “fair competition” for those in the NY area live poultry industry.
i. Promulgated under § 3 of the National Industrial Recovery Act (NIRA)

ii. The code was administered by an industry advisory committee selected by trade associations, and members of the industry, yet no provision existed in the NIRA limiting or defining the scope of the board's authority, except that codes that are developed to promote fair competition had to be approved by the prez.

b. Ten counts of the indictment were for violation of the requirement that a wholesale seller could not allow a buyer to select particular chickens; rather they had to accept the run of any half coop, coop, or coops. It was charged that the (’s had allowed selection of individual chickens.

c. Congress is not allowed to abdicate or transfer to others the essential legislative functions with which it is vested.
i. Congress can delegate the power to prescribe rules and regulations in furtherance of a duly enacted statute, yet where the delegation is so wide in scope that it constitutes a delegation of the power to establish the standards governing legal obligations, it is invalid.

d. The term “fair competition” is vague. Unfair competition, as known to the common law, is a limited concept.  Fair competition of the codes has a much broader range.

i. The act leaves to an industry advisory committee, with the approval of the President, the power to enact laws to cover anything which might tend to preclude fair competition.

ii. As a result, the scope of the committee’s power is completely without effective bounds and therefore is an unconstitutional delegation of the legislative power.

e. Concurrence: (J. Cardozo) It would have been possible to draft these rules in a constitutional way, but this particular way doesn’t work. 

i. Cardozo seems to be concerned that this program puts the power outside of the hands of government. He doesn’t want the recommendations of trade associations to have the power of law.
f. This is the only time that non-delegation doctrine has been used to strike down a law.

3. Amalgamated Meat Cutters v. Connally, DDC, 1971 (51)—The Meat Cutters Union challenged the Economic Stabilization Act on grounds of excessive delegation.

a. There is no forbidden delegation of power “if Congress shall lay down by legislative act an intelligible principle” to which the official or agency must conform.” 
b. Concepts of control and accountability define the constitutional requirements.
i. OK if there is a sufficient demarcation of the field to permit a judgment whether the agency has kept within the legislative will.
ii. Accountability( compatibility with the legislative design may be ascertained not only by Congress, but also by the courts and the public.

c. The Act in question does furnish an intelligible principle( to set standards on prices to halt inflation.

i. The court found significance in the limited duration of the authority granted to the president.

d. (( the delegation was in valid, despite the limited duration, because it afforded the president a blank check for controlling domestic affairs that is intolerable in our system.
i. The act cannot be given this extremist interpretation—not what the legislature intended.

ii. Statutes are to be construed as to avoid serious constitutional questions.
VII. Review of Agency Action
A. Arbitrary and Capricious Review
1. Review under the APA Generally
a. § 706(2)(E)—“substantial evidence test”
i. Authorized only when the agency action is taken pursuant to a rulemaking provision of the APA itself (§ 553) or when the agency action is based on a public adjudicatory hearing.
b. § 706(2)(F)—de novo review to determine if the secretary’s action was warranted by the facts.
i. Authorized only in two circumstances:
· When the action is adjudicatory in nature and the agency fact finding procedures are inadequate.
· There may be independent judicial factfinding when issues that were not before the agency are raised in a proceeding to enforce nonadjudicatory agency action.
c. Overton Park Synthesis
i. Although the ultimate substantive standard of review under the “arbitrary and capricious” standard is narrow, the Court emphasized that courts reviewing agency discretion should engage in a careful and searching inquiry into the agency’s consideration of the relevant factors and the factual foundation of its policy choice.

ii. (1) Construe the relevant statute to determine the scope and terms of the agency’s authority to determine whether the agency is acting within the authority conferred.
· The determination of the scope and terms of the agency’s authority determines the agency’s discretion, if any.

iii. (2) If so, ask whether the actual choice made was “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”?

· Did the agency exercise its discretion based on consideration of relevant factors.
· The court is not empowered to substitute its judgment for that of the agency.

iv. (3) Did the action follow the necessary procedural requirements?
· Formal findings not required. However, the basis of review under § 706 is the “whole record.” Affadavits of what decisions were made and why are not the whole record.

· Reviewer should base his decision on the bare record that was before the agency, and may call administrative officials to testify.

d. State Farm
i. When an agency modifies or rescinds a previously promulgated rule, it is required to supply a satisfactory, rational analyses supporting its decision. (same A & C analysis)
e. ADA v. Martin
i. OSHA may impose restrictions on the practice of medicine if such restrictions materially reduce a significant risk to human health without imperiling the health care industry itself.
f. Vermont Yankee—except in rare circumstances, a reviewing court cannot impose upon agencies more stringent procedural requirements that those enumerated in the APA.
g. Kent v. Dulles—All powers delegated form Congress to an Administrative Agency which curtail or dilute activities necessary to the well-being of an American citizen will be narrowly construed.

h. Chevron—deals with agency interpretation of Congressional statutes.
i. (1) Is the statute clear? Has Congress directly decided the precise question at hand?
· Use the traditional tools of statutory interpretation.

· Plain meaning

· Legislative intent

· If the intent of Congress is clear, that is the end of the matter—the court, as well as the agency, must give effect to the unambiguously expressed intent of the legislature.

ii. (2) If the statute is ambiguous, is the agency interpretation “permissible” or “reasonable”

· Court does not impose its own construction of the statute, as would be necessary in the absence of an administrative interpretation.

· The power of an administrative agency to administer a congressionally created program necessarily requires the formulation of policy and making of any rules to fill any gap left—implicitly or explicitly—by Congress.

· If Congress explicitly left a gap, then there is an express delegation of authority to the agency to elucidate a specific provision of the statute by regulation.
· If legislative delegation is implicit court may not substitute its own construction.

iii. In the absence of clear congressional intent, courts must accept the reasonable interpretations of administrative statutes given by the agency it governs.

i. Chevron replaces step 1 of Overton Park—can still get through Chevron and need to go through Overton Park… they address two different things.
i. OP( Did the agency exercise its discretion based on consideration of relevant factors

· The chevron analysis may contribute to the discretion question—they interpret how much discretion they have based on a statute, as long as that interpretation is reasonable—ok!

ii. Chevron( Was the agency interpretation of a federal statutes reasonable.

j. 1( Wrong on interpretation side( go to chevron, their interpretation of the words source is unreasonable b/c

k. 2( Then the rules that were promulgated on that interpretation would be subject to A & C analysis on the basis of the APA
2. Ethyl Corp. v. EPA, DC Cir., 1976 (423)— EPA prohibition of additives in motor vehicle fuels case

a. This case highlights a debate b/t judges Leventhal and Bazelon as to the competency of judges to decide highly technical cases.  Simply, how competent are judges to give hard look review to complicated, technical areas that agencies have expertise in?

b. Bazelon:  Best way for courts to review technologically complex cases is not for the judges themselves to scrutinize the technical merits of each decision, but instead to establish a decision-making process that assures a reasoned decision. 
i. The process of de novo review of scientific data invites judges of opposing views to make policy determinations, contrary to their true function. 
ii. Should focus on strengthening administrative procedures.
c. Leventhal:  Bazelon calling for no substantive review at all. Can’t give up substantive review( the only reason Congress delegated its legislative powers was because there is court review to assure the agency exercises the delegated power within the statutory limits. 

i. Judges need to acquire whatever technical knowledge is necessary to make the decision—if things become too complex, then Congress will push for special technical courts. 

ii. Judges don’t need to become experts; just need to have sufficient background info. 

iii. It is the duty and job of the judge to question both the substantive and procedural aspects of agency decision making.
d. Differences between the two views.

i. B is more likely to say the agency failed to give an explanation for their finding.

ii. L not afraid of saying flat out the agency’s decision is stupid.

3. Feldman – The Point of Hard Look Review
a. Political:  Improving democratic process: could be a substitution for the non-delegation doctrine.

i. Adequate Consideration Req’t:  Ensure interest representation of groups that are affected by the agency’s decision.  By allowing all interests to voice their preferences, the gov’t can create an aggregation of interest and preferences.

ii. So the pt. of hard look JR could be to make sure democracy works well by ensuring that the agency is not captured by narrow interests

iii. If the assumption is that if Congress had made this decision itself, then all interests would have been represented, then aggressive JR works to make sure that the agency similarly looks after all interests

iv. This seems to be what Bazelon’s opinion is – courts ensure the democracy of agency action is maintained by looking after the process of the agency’s decision making

b. Technocratic:  JR on this view can actually improve the quality of the decision that comes out of the agency’s decision making process

i. The agency has expertise, and this model will ensure that the agency has properly applied its expertise by forcing the agency to look at all the alternatives and making sure that the decision the agency comes to is not irrational

ii. The ct. can prevent errors of analysis and the distortion of expertise by narrow interests

4. Citizens to Preserve Overton Park, Inc. v. Volpe, USSC, 1971 (427)—Plan to build highway through park. Citizens bring suit, claiming this plan is in violation of a statute that prohibits the Secretary of Transportation to authorize the use of federal funds to finance construction of highways through public parks if a “feasible and prudent” alternative route exists.
a. Statute: No federal funds can be authorized (by SOT) to build a highway through a park if a “feasible and prudent” alternative route exists. If no alternative exists, the statutes allow SOT to approve construction through parks only if there has been “all possible planning to minimize harm” to the park.
b. Current plan severs a zoo from the rest of the park and destroys 26 acres of parkland.

i. Neither announcement approving the route and design of the highway was accompanied by a statement of the Secretary’s factual findings.
ii. He did not indicate why there were no feasible or prudent alternate routes or why design changes could not be made to reduce harm to the park.

c. (( the SOT’s actions are invalid without formal findings.

i. There is an alternate route( wrap road around park.

ii. Plan does not plan to minimize harm.

d. (( formal findings not needed, produced affidavits that the Secretary had made the decision, and the decision was supportable.
e. ( entitled to review under § 701( each authority of the US gov’t is subject to JR

f. The statutory language is a plain and explicit bar to the use of federal funds to construct parks—only the most unusual situations are exempted.

i. Protection of parkland given paramount importance. (obviously would be cost efficient to build through park—too bad!)
g. Standard of review under § 706:

i. Did the Secy act within the scope of his authority?

ii. If so, ask whether the actual choice made was “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”?
· Consider whether the decision was based on a consideration of the relevant factors; has there been a clear error in judgment?

· The court is not empowered to substitute its judgment for that of the agency.

iii. Did the action follow the necessary procedural requirements?
h. Formal findings not required. However, the basis of review under § 706 is the “whole record.” Affadavits of what decisions were made and why are not the whole record.
5. Motor Vehicle Manufacturers’ Assn v. State Farm, USSC, 1983 (439)—The NHTSA revoked the standard that required airbags or automatic seatbelts in all cars.

a. Higher standard to change your mind: technically the same standard—“arbitrary and capricious” as enacting a new regulation, but in practice it will be hard to show a regulation is not needed without giving an explanation as to why that is true.

b. Regulation had required either automatic seatbelts or airbags. 

i. Car manufacturers chose to do the automatic seatbelts because less expensive.

· Those seatbelts were detachable, made them less effective.

ii. Agency said that the rule would be ineffective so no need to have it anymore.

· No evidence to assert that this was the case.

· However, common sense that people were going to disconnect the seatbelt.

· Agency also concerned that people would be irritated with the agency, so pay less attention to the rules.

· People would be mad they are paying for seat belts, then they are easily detachable, people might feel the government is wasting their money with useless regulation.

c. Court said if the regulation was ineffective the agency could revoke it; however not clear why agency didn’t change the regulation to require airbags only.

i. The agency didn’t provide any explanation why the regulations wasn’t amended to just require airbags, or make the seatbelts non-detachable.

ii. There was evidence that people might not be detaching the seatbelts: study showing an increase in seatbelt use. (n.16, pg. 445)

· Commonsense—inertia, takes effort to disconnect the seatbelt.

· The agency may not have been telling the whole story.

iii. The agency didn’t provide any explanation why the regulations wasn’t amended to just require airbags, or make the seatbelts non-detachable.

d. Court seems concerned that the policy was changing every time the administration changed.

i. Want the new administration to have to justify their decisions to deregulate.

e. Dissent: Rehnquist
i. A change in administration is a perfectly reasonable justification for the regulations to change.

ii. In both this and the Benzene case he is concerned about the responsiveness of the agencies to the society.

iii. In both cases a consistent theme—the administrative agencies should be responsive to democratic pressures.

iv. Flaws:

· Activism vs. Restraint: Results oriented

· In Benzene he is arguing the judiciary should be an activist judiciary and examine what Congress did; Congress needs to be more directive towards the agency.

· Here, he is arguing for judicial restraint—let the political do its thing.

· Introducing an inconsistency about where the people’s views lie—who is more democratically responsible, the president or the congress. The two are incompatible theories about where the sovereignty of the people expresses itself.
6. American Dental Association v. Martin, 7th Cir, 1993 (466)- Regulation passed by OSHA( protects the health and safety of the worker in the workplace.

a. Role of economic analysis in this opinion

i. The structure of this opinion is focusing on the costs imposed by the regulation in questions and the effects that those costs will have on a range of different industries.

ii. Increased cost of dental services will lead to decreased demand/ consumption of dental services( Social Cost of this: decreased productivity, lessened social welfare, more people without teeth.

b. Is this argument effective?

i. Expertise as a rational for knowing whether the effect will occur or not.

c. How do we know whether it is worth regulating in a situation.

i. The benefits have to outweigh the costs—but moreover, the benefits understood have to outweigh the costs understood.

· Sunstein—aggressive judicial review can be used to ensure that the experts at the agency are properly computing the costs and benefits.

· On this view, the purpose of regulation is for the government to step in and promote the social good where the market wouldn’t provide it itself. (If dentists weren’t required to wear protective gear they wouldn’t)

· Don’t need regulations for things people want to do already; things that are in their best interest. If the market has taken care of something that has increased social welfare there is no need for regulation.

d. In this case, the industry probably doesn’t agree with the factual claim that the risk is this great.

i. In this case, not enough incentive to just tell the dentists there is a risk if they do not agree with the estimation of risk.

e. Reasoning

i. Costs seem to outweigh the benefits; neither agency nor litigants have done a very good job of accounting the costs of the regulation.

ii. However, Posner defers to the reasoning of the agency and upholds the regulation.
iii. Posner( my job is just to ensure that the agency exercised reason. They did, there is a line of rationality and this rule does not cross it.

· Writing a letter to the agency—change this!!
f. Dissent: (Coffey)( Regulation should be thrown out, stems from irrational hysteria.
7. Vermont Yankee Nuclear Power Corp. v. NRDC, USSC, 1978 (701)—The atomic energy commission promulgated a new regulation about atomic waste. New atomic plants wouldn’t have to go through the adjudicatory process to determine whether their waste procedures were appropriate as long as they conformed with the rule.
a. NRDC( challenged whether the nuclear waste posed a threat; wanted new plants to have to go through the process.

b. Appellate court( invalidated the commission’s rulemaking because the procedures that it had employed were inadequate, and not just because the administrative record did not provide adequate support for its zero-release assumption.

c. J. Rehnquist for the court

d. Holding: 553 establishes the outer limits for what courts can require the agency to do. The agencies cannot be compelled to add more procedures than the one that Congress set down.

e. Rationales: 
i. If courts could make up new procedures all the time, then courts would go to full adjudication every time.

· There is an allocation of power problem b/w cong and cts. Cong got to make the initial determination of what had to be done; cts cannot require more.

· Courts have to respect Congress’s determination to try nuclear procedure—implying that the lower court used procedure as a ruse to make the lives of the companies who were trying to create nuclear power more difficult.

ii. Sentence like one in Judge Posner’s opinion( 

· Here—it is to insure a fully informed and well considered decision, not necessarily a decision the judges would have made.

· Posner—disagree with the decision, but it is the decision the agency made, it was not unreasonable, so I will not overturn it.

· Rehnquist( policy is a democratic process and courts are an undemocratic body; it is not the job of the courts to interfere in that policy decision.
8. Kent v. Dulles, USSC, 1958 (389)—Kent’s passport application was denied because he was a purported Communist. Kent appealed the denial of his application.

a. All powers delegated form Congress to an Administrative Agency which curtail or dilute activities necessary to the well-being of an American citizen will be narrowly construed.

b. Statutory Interpretation

i. Statute—specifies the authority of the state department to grant and issue passports under such rules as the president may designate and prescribe.

ii. Secretary of State enacted regulations under which he reasoned not giving passports to Communists.

c. Holding: despite the fact that the statute says “by rules that he shall determine”. The secretary was not empowered to enact these rules that prohibited a communist from getting a passport.

i. (1) Statute had been interpreted very narrowly in the past

· Court is saying that when Congress is unclear you have to look at past practice to figure it out. The court looks at the past practices of interpreting activities of the secretary of state before this act was passed to decide what Congress meant when it enacted the statute in question.

ii. (2) It infringed on the right of liberty and the court was unwilling tp broaden the limitation on the const right to travel.

· When interpreting a statute in one way would violate the constitution they will interpret it in another way that will not violate the constitution.

· Want to interpret the statute so it will be constitutional.

· Seen also in Public Citizen v. DOJ—act is unconstitutional as applied to the committee, Brennan bent over backward not to find the act unconstitutional as applied to the committee.

d. Seems unfair to deny him a passport for his political beliefs period.

i. 1958( McCarthyism; continuing reaction against MCC; this guy should be allowed to travel. 

· Don’t want to go all the way the other direction and shoot down the statute. Would have been an very controversial, extremist position to take.

· This was the major issue in American political life.

· Cold War was raging.

e. Courts are saying to Congress—we are not crazy about what you did, but if you really want to do it, you can and then we will tell you whether it is constitutional or not.

i. This is a form of second look review

ii. Courts say to the legislative body, we will not rule this unconst but you should look at it again.

iii. Constitutional holding( would have said you can’t do that at all.
· Theoretical Areas and Themes

· Institutional Competence

· Why regulate?

· Why judicial review?

· Language and statutory review?

· Rules vs. Flexibility

· Planes of this course

· (1) 3 Doctrinal Strands( rules/ things that have to be applied.
· Due Process

· Judicial review

· Statutory Interpretation

· (2) Actual Institutions

· Congress

· Administrative Agencies

· Courts

· The ways that they interplay

· Congress talks, Courts interpret

· Congress gives guidance, agencies apply

· Agencies enact, courts review

· The way the people that are in the institutions interact with each other.

· Lobbying

· Judiciary—litigants, judges

· (3) Thematic Plane

· Radical reformism( jungle, chapter of erie… radical of overthrow vs. band-aid
· Market failure

· Delegation vs. Autonomous Policy making

· The ability of certain kinds of language to communicate certain things.

· Why do we have an administrative state?

· Regulatory interacting with administrative

· What is the purpose of the regulatory state—improve people’s lives, preserve capitalism?

· Interactions between the three planes.

· They all interplay.

· Institutional: which themes and doctrines are implicated?

· Themes( summary of ideas of course

· Market failure/ economic ideas; considering non-market ideals.

· Reform or throw out the system.

· Purpose of the administrative state

· Communication/ language.

· Due process(
· Policy making( who does it, why are they doing it….
· Discretion…

· Personal autonomy/ creating fair process

Sunstein( 

intentionally DIDN’T COVER separation of powers—don’t worry

Assume there will be a question with a statute that will allow you to discuss everything.

Put the articles in an analytical framework


Ex. ADA/ CBA—posner saying CBA should be used all the time, but should be expanded a little bit…. This should trigger I have seen this is the Strauss article/ need qualitative component to CBA
~~~~~Questions~~~~
1. What are the requirements for the Due Process Clause to be invoked?
a. Requirements of due process apply only to the deprivation of interests encompassed by the 14th Amendment’s protection of liberty and property. (Roth, 806)

b. An interest must be of a certain type, rather than a certain weight to qualify for due process protection.

2. Whose actions does the DPC limit? All government bodies. Not private individuals. State through the 14th Amendment.
a. Judiciary

b. Executive

c. Legislature

d. Agency
3. Who does the DPC protect?
a. Citizens, the agencies, the state against popular unrest (magna carta)
4. What determines what process is due?
a. Consideration of what procedures due process may require under any given set of circumstances must begin with a determination of the precise nature of the government function involved as well as of the private interest that has been affected by government action. (Goldberg, 800)

i. What extent will the recipient be ‘condemned to suffer grievous loss’

ii. Does the recipient’s interest in avoiding grievous loss outweigh the government’s interest in summary adjudication

b. Where the grant of substantive right is inextricably intertwined with the limitations on the procedures which are to be employed in determining that right, a person contesting the termination must take the bitter with the sweet. (Arnett, 815) Plurality
c. Three factors to consider when determining what process is due? (Matthews)

i. The private interest that will be affected by the official action.

ii. The risk of an erroneous deprivation of such an interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards.

iii. The government’s interest, including the function involved and the fiscal and administrative burdens that additional or substitute procedures would entail.

1. Want to put the money in the right people’s hands.

d. Calculus (Matthews)—additional procedural safeguards are warranted so long as:

i. Increase in accuracy * Interest of claimant > Increased burden on government

5. What does the DPC guarantee in cases of adjudication?  Of legislation? Of regulation?
a. Not much due process attached to legislative

i. Vote

ii. Talk to legislators

iii. If congress is deffering to the courts, that disconnect may decrease the due process. Can my elected official legitimately defer…punting to the judiciary (anti-trust law)
iv. Lobby/ constitutency

v. Not as much as issue

b. Adjudicative

i. Courts

ii. Notice

iii. Opportunity to be heard

1. Present evidence and cross examination of witnesses

iv. Opinons are presented as a way to ensure the person is being heard.

c. Regulatory

i. Notice and comment

ii. Did they read what you wrote, what did they think, why or why not did we accept.
iii. Right to be free from 
6. What tells you which kind of a case you are in?

a. The closer the agency is to stripping your rights away that’s when it is within your rights to challenge

i. When you are uniquely situated to challenge the agency action

1. If affects everyone, more likely to be a legislative type action

2. The narrower it is the more likely to be adjudication

ii. Forward looking more likely to be legislative; backwards looking is more likely to be an adjudication.
b. Londoner/ Bi-Metallic
7. What are 3-4 or more sorts of statutory interpretation moves that you know how to apply?  Practice applying them!  I mean it!
a. Plain meaning

b. Legislative Intent

c. Common Law

d. Equitable Interpretation

8. What theories of interpretation underlie the moves that you know? 
a. Different theories of language

b. The role of the judiciary( moral compass, follower of the legislature, etc.
c. Institutional competency
9. Who cares what theory underlies them, i.e. why does it matter what theory is at work?  How could you use that?
a. The purpose of government is relevant to the roles the different branches should play.. that will affect not only statutory interpretation.

b. Knowing someone’s theory of language can tell you their big concerns—plain meaning (individual vs. the state); people who are concerned with intent may be more concerned with the right outcome.
10. How is legislative history relevant to statutory interpretation?  Should it be?  Why?
a. Pepper v. hart( why not

b. Notice( even the law in acessabile
c. Why good? Might get the right answer; theoretically the legislature is more democratic, should be instituting their will over the judges.

d. Separation of power.
11. Who is empowered in the legislative process?

12. What determines whether legislation succeeds?
Public choice theory( depends on the motivations of the legislators. 

If motivated only be self-interests than voters may not be empowered. IIf believe in the public interest model, maybe voters are empowered. Majority political party is empowered.
Agenda setting, vocal minority, is the president behind.
13. What internal processes/external processes regarding Congress are relevant to statutory interpretation?

a. Informal/ formal processes
b. Filibuster
14. What about regulation?  
a. How stronan influence does the indusrty

15. Does Congress tell agencies how to regulate?  Where do the policy judgments come from?
In reality, congress doesn’t really tell them how to regulate.

Stewart( models of admin agencies have evolved


Transmission belt model( legitimated through the vote.

Expertise model( new deal

Each one of stewart’s model provides a different way of legitimating

16. Who has discretion? Why is the discretion legitimate?  How does the law limit it?  The APA?

Expertise is a basis for legitimacy

Discretion is legitimate if it comes from expertise or if it comes from a democratic body

How does the law limit it?


APA legitimates administrative agencies by 

17. What is legitimacy, anyway?

Legitimacy is power, and however you derive your power in a way that is societal accepted than it is legitimate
In a democratic system( fairness, justice.

18. Why regulate?
a. Market failure

b. Non-market values

19. What different kinds of regulation are out there?

a. Command & control vs. economic incentives

b. What are the different ways that agencies tell people the things they want to do
c. licensing
20. How do different types of regulation or methods of regulation correspond to different theories of why we should regulate?  (This is hard but very important.  Think about it.  Seriously.)
21. What social/legal/economic purposes does regulation serve?
a. Market failure correction
b. Overthrow vs. band-aid( 

i. Jungle any regulation of the system that maintains the system is a band-aid; we need to overthrow an take the means of production. Anything other a socialist revolution is a band-aid.

ii. Chapter of Erie( work within the system to change it.

c. Is the regulation promoting the capitalist state or serving to destroy it.

d. Interests 
22. Whose interests are served by regulation?  
23. Whose interests should be served?

24. Could you design regulation so as to correspond to different interests?

25. How does the regulation of railroads that followed Chapter of Erie differ from/resemble food and work safety regulation that followed The Jungle?

26. Can you think of thematic differences between types of regulation?

27. What is the usual legal standard for judicial review of administrative action?

28. Where does the standard come from?

29. Does it make sense to have it?

30. What are different courts/agencies/legislature good at?

31. If faced with a case of administrative action, how would you determine how to challenge it/defend it in court?  What are the relevant doctrines you need to know?

32. How much will reciting the doctrine alone help you in such a case?

33. What do you need to add to the doctrine to make your argument work?

34. How does Chevron fit in with what we learned this term about statutory interpretation and regulation?

