EVIDENCE

Feinberg – Spring 2000

I.
Preliminary Questions
A.
FRE 104 Preliminary Questions

(a) Questions of admissibility generally. Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules except those with respect to privileges.

(b) Relevancy conditioned on fact. When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit upon it, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

(c) Hearing of jury. Hearings on the admissibility of confessions shall in all cases be conducted out of the hearing of the jury. Hearings on other preliminary matters shall be so conducted when the interests of justice require, or when an accused is a witness and so requests.

(d) Testimony by accused. The accused does not, by testifying upon a preliminary matter, become subject to cross-examination as to other issues in the case.
(e) Weight and credibility. This rule does not limit the right of a party to introduce before the jury evidence relevant to weight or credibility.
II. Competency of Witnesses

A. Heavy presumption that witnesses are competent enough to testify – you can always question them about their problem on the stand (ex. drug use intoxicated informer)
B. FRE 601 General Rule of Competency

Every person is competent to be a witness, except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which state law supplies the rule of decision, the competency of a witness shall be determined in accordance with state law.

· if person can understand the oath (3 year old kid) or if they have an inability to perceive or communicate (3 year old kid) – when the kid is testifying now and is competent – can they testify to things that happened when they were a little kid – probably let them because presumption is that they can testify little Archie
· someone who can only signal yes or no – argument that they can’t be properly cross-examined but probably let it in 

· hypnosis:
if you remember under but don’t remember after – no b/c you can’t be crossed; if you remember under and then also after – maybe; if you remember under and all you remember after is the hypnosis not the actual event – no 

· SC says no absolute hypnosis-banning rule is allowed b/c it could violate D’s right to testify on their own behalf Rock v. AK
C. FRE 602 Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. 

(= foundation)

Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony. This rule is subject to the provisions of Rule 703, relating to opinion testimony by expert witnesses.

· have to lay foundation as to the person’s relation to the case, show that the person has 1st hand knowledge

D. FRE 603 Oath or Affirmation

Before testifying, every witness shall be required to declare that the witness will testify truthfully, by path or affirmation administered in a form calculated to awaken the witness’ conscience and impress the witness’ mind with the duty to do so.

E. FRE 604 Interpreters

An interpreter is subject to the provisions of these rules relating to qualification as an expert and the administration of an oath or affirmation to make a true translation.

· the interpretation has to be able to be tested for reliability – so if only 1 person can understand the witness – no

F. FRE 610 Religious Beliefs or Opinions

Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’ credibility is impaired or enhanced.

III. FRE 611 Mode and Order of Interrogation and Presentation

(a) Control by court. The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to 

(1) make the interrogation and presentation effective for the ascertainment of truth,

(2) avoid needless consumption of time,

(3) and protect witnesses from harassment or undue embarrassment.

(b) Scope of cross-examination. Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

(c) Leading questions. Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony. Ordinarily leading questions should be permitted on cross-ex. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.

· you can get some leeway to lead on direct to refresh the person’s memory

· can’t ask for a legal conclusion

· can’t sum up – have to actually ask a question

· can’t ask a question that assumes facts not in evidence 

· can’t ask a witness to just say yes or no – unless the witness is evading the question

IV. FRE 901 Requirement of Authentication or Identification 

(a) General provision. The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what the proponent claims.

(b) Illustrations. By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:

(1) Testimony by witness with knowledge. Testimony that a matter is what it is claimed to be.

(2) Nonexpert opinion on handwriting. Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for the purpose of litigation.

(3) Comparison by trier or expert witness. Comparison by the trier of fact of by expert witnesses with specimens which have been authenticated.

(4) Distinctive characteristics and the like. Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

(5) Voice identification. Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.

(6) Telephone conversations. Telephone conversations, by evidence that a call was made to a number assigned at the time by the telephone company to a particular person or business, if 

(A) in the case of a person, circumstances, including self-id, show the person answering to be the one called, or

(B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.

(7) Public records or reports. Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

(8) Ancient documents or data compilation. Evidence that a document or data compilation, in any form,

(A) is in such condition as to create no suspicion concerning its authenticity,

(B) was in a place where it, if authentic, would likely be, and

(C) has been in existence 20 years or more at the time it is offered. 

(9) Process or system. Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

(10) Methods provided by statute or rule. Any method provided by Congress or the SC.

V. Relevance

A. Rule 401 – Definition of Relevant Evidence
Evidence having the tendency to make the existence of any fact that is of consequence to the determination of the action more or less probable than it would have been without the evidence.

B. Ask – What is the evidence offered to prove? What is the fact of consequence? Is it a link in the chain of evidence proving that fact? (substantive legal element)

1. ex’s – motive, intent, knowledge, person on notice, damages (statement of a party that his legs were hurting)

C. Requirements under 401
1. has to be a probative relationship between the evidence and the fact to which the evidence is addressed 

· (evidence must make fact more or less likely that without it)

· evidence rarely excluded for lack of probative value

· Deciding whether something has probative value:

a. Direct vs. circumstantial evidence – from McCormick
(1) direct evidence – evidence which, if believed, resolves a matter at issue – always has probative value – (as long as it’s material, it’s relevant)

(2) circumstantial evidence – even if believed, does not resolve a matter at issue unless additional reasoning is used to reach the issue – have to ask if it affects the probability of a proposition

b. If circumstantial:

(1) the more steps there are in the chain of inference, the less probative the evidence is (E p.13)

(2) the less convincing any one of the steps in the chain, the less probative value (see ex - E p.13)

(3) it is not necessary that the evidence render the fact more probable than not – just more probable than it would be without the evidence – 401 advisory note
(4) so the fact can still be improbable after receipt of the evidence (insufficient) and still be probative McCormick
2. has to be material 

· has to be a link between the fact that the evidence tends to establish and the substantive law

· evidence of facts not in dispute - the fact that the evidence will prove need not be in dispute: evidence that is background in nature can be admitted as an aid to understanding (charts, views of real estate, murder weapons) – 401 advisory note
(f) Relevancy conditioned on fact – see rule 104 

D. Remember – 

1. low threshold of admissibility

2. does the item of evidence tend to prove what is sought to be proved?

3. most common irrelevance – legal irrelevance – where the evidence doesn’t tie in with the legal elements for a claim or defense

4. Lack of uniqueness decreases probative value – see People v. Adamson under prejudice

5. If the evidence is too remote (can’t connect the evidence with the event)  (why is it out then – probative value low and prejudicial effect or what?)

E. FRE 402 – Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible

All relevant evidence is admissible (except as otherwise provided by the Constitution, act of Congress or other rules prescribed by the Supreme Court pursuant to statutory authority). Irrelevant evidence is not admissible.

F. Tanner v. US – evidence of jury misconduct (here, juror testimony) is rarely considered relevant (exception in cases of bribery, “outside influence”)

G. Conditional relevance – letting stuff in on the condition that they can prove facts necessary to show that the evidence relates to the case 

1. judge won’t require extreme measures to show foundation – but other side can challenge it

2. FRE 104(b) Relevancy conditioned on fact. When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit upon it, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

3. Romano – remoteness – the condition of the evidence today is different from the condition at the time of the incident – too much time has passed

H. Other issues with circumstantial evidence

1. Using the accused’s state of mind as evidence of guilt 

a. Flight or concealment of identity as evidence of guilt

(1) for the flight to be relevant, have to make chain of inferences: that D ran away suddenly and unexpectedly; therefore D fled; D fled because she was conscious of her guilt and afraid of being apprehended; D was of afraid of being apprehended because she was guilty o the crime charged;

(2) These inferences may not be valid in every case – there has to be evidence sufficient to support a chain of unbroken inferences – so it won’t come in if there’s absolutely no evidence that D knew she was suspected of  the crime (or that D fled right after the crime) (have to have a connection between the flight/concealment and the crime charged) Silverman
(3) If there is evidence to support the inferences, flight will come in and then D can argue that she actually fled for another reason

b. Nonflight

(1) Can’t be used as circumstantial evidence of innocence – because there’s so many reasons people don’t flee – bad public policy to allow nonflight as evidence of innocence.

(2) Not probative of innocence

c. Pre-arrest silence

(1) Jenkins – guys claims self defense – P uses the fact that he didn’t claim self defense until after he was arrested against him (ct says this doesn’t violate his privilege against self incrimination because he hadn’t been mirandized – govt. action wasn’t what kept him silent (if it was, you couldn’t use his silence against him - Doyle))

(2) Questionable because there could be many reasons why he didn’t go to the police; he still has a right not to incriminate himself (it’s not just a right starting when he hears the Miranda warning)

(3) Dissent says his silence is not probative of falsity of his testimony at trial so it was unfair and also violates the privilege against self-incrimination

d. Silence generally

(1) Question is – does evidence of silence allow an inference of in-credibility vs. prejudice – that the jury will give it to much weight

(2) “in most circumstances, silence is so ambiguous that it is of little probative value” Hale
e. Spoliation of evidence to show consciousness of guilt

(1) chain of inference – that when you try to destroy evidence, you’re guilty

(2) have to show some evidence to support that chain – like evidence that D was the one who did it

f. Probability and statistical proof

(1) not probative (relevant) if methodology is unsound Collins (used likelihood of all these characteristics being in one place to say the guy did it – crap)
(2) Could be admitted if it were sound, but would never be enough to convict on its own (on its own, insufficient under the law) – need to tie the crime to the defendant

(3) Worry about prejudice – awe of the expert or of the mathematical data

(4) The more other evidence you have, the less likely that the court will say the stats are too prejudicial

I. Prejudice, Confusion and Waste of Time

A. FRE 403 – Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

Courts have wide discretion in conducting this balance (abuse of discretion standard on appeal)

You don’t have to go along with a stipulation of facts – you can refuse and put in the evidence (like a stipulation to cause of death – you can say no and put in your photo of the body) Yahweh Ben Yahweh, Grassi 

B. Prejudice

1. has to be “unfair prejudice” – (b/c any highly material evidence will be prejudicial to the other side)

a. unfair = an undue tendency to suggest decision on an improper basis, commonly, though not necessarily an emotional one 403 advisory note
2. balance the probative value of and need for evidence against the harm likely to result from its admission 403 advisory note
3. look at the availability of other means of proof – an appropriate factor to consider; 403 advisory note
4. consider the probable effectiveness of a limiting instruction 403 advisory note
5. Corpse Photos
a. likely to be excluded if they are unnecessarily graphic or distorted

(1) photos show the body not in the condition of death but with wounds from the autopsy

(a) especially if they are large and/or are in color

b. not likely to be excluded if

(1) photos are necessary to convey the details of how the defendant killed the person

(a) even if they are gruesome, colored or greatly enlarged

(b) ? – are the photos more inflammatory than necessary to show how the killing occurred? 

(c) Do the photos render the wounds more gruesome than they were in reality?

(d) It’s ok if it’s enlarged because that lets the jurors see at the same time while the medical examiner testifies. Yahweh Ben Yahweh
c. Are you just trying to show that the murder happened and not the manner? – don’t need a bunch of photos to prove that (remember cumulative)

d. Photos of homicide victims are relevant to show identity of the victim, manner of death, murder weapon or any other element of the crime. Also to corroborate the testimony of a witness as to the type of wounds that were inflicted or what was done. Yahweh Ben Yahweh
6. Photos of an Accident Victim in a Tort Suit

a. court generally allows photos of what the injuries looked like at the time, however gruesome

b. as long as they are not distorted

c. b/c the injuries are highly relevant for determining damages

7. People v. Adamson – (stocking tops) interest in stocking tops is a circumstance that tends to ID. D as the person who removed the stockings from the victim and took the top of one;  

a. The evidence tend to throw light on a fact in dispute (identity)

b. Problem – uniqueness of the item – lack of uniqueness decreases probative value

c. Item may seem more relevant than it is and mislead the jury = prejudicial

d. Evidence concerning the defendant (like ID) carries with it a greater risk of prejudice than evidence from the scene of the crime)

8. Uniqueness – if something is not unique, it creates an unfair, misleading connection between the defendant and the crime

a. where a particular fact sought to be proved is equally consistent with the existence or nonexistence of a fact sought to be inferred from it, the evidence can raise no presumption either way, and should be excluded, State v. Brantley

b. The inquiry is restricted to such facts as, though collateral to the matter at issue, have a visible, reasonable connection with it – not such a connection as would go to show that these two facts, the collateral one and the main one, sometimes, or indeed often, go together, but such as will show that they most usually do. State v. Stone
c. Ex. collateral issue = married guy has condoms in wallet; main issue = did guy rape his daughter? – The possession of condoms does not tend to prove that guy committed rape. State v. Stone
d. The more you can uniquely tie a piece of evidence to a particular individual (the more unique the foundation), the more likely it gets in

(1) ex. demonstrative evidence – bat and hammer like the ones used in a murder– not unique things but a witness can make the link – saying that she saw a bat and hammer just like those under defendant’s bed after the murder

9. Demonstrative evidence – wasn’t used in the actual crime but is shown to give the jury an idea of what’s going on

a. theory for admission – that it aids the witness is describing what they saw or explaining what happened

b. key – the foundation laid – linking the evidence to the specific situation (like if you’re showing a type of weapon that was used – that needs to actually be the type of weapon)

c. need to be careful because the jury will have trouble not thinking that the evidence was actually part of the crime (misleading)

10. Remember

a. with gross photos – are they more graphic than necessary? Is there a reason to enlarge them (ex. to show details)? Do they make the wounds look worse than they really were?

b. Does the evidence seem much more relevant than it is (e.g. stocking tops) so that the jury could be misled?

c. In deciding what to let in – how much are we willing to rely on the corrective nature of the adversary process to ensure that evidence is accorded its proper probative value? (Q of whether to leave it to counsel to make sure the jury doesn’t give evidence too much weight/improper ideas)

d. Risk of admission vs. probative value

11. Prejudice of past crimes evidence (E. p. 15)

12. Exclusion for prejudice should not be done for unfair surprise evidence (give a continuance instead) 403 advisory note
C. Confusion

1. Relevant evidence may be excluded if its probative value is outweighed by its tendency to confuse or mislead the jury, or unduly distract it from the main issues. McCormick
D. Waste of Time
1. especially likely when the evidence is cumulative
a. ex – a bunch of witnesses testifying about the cause of death

V.
Subsequent Remedial Measures

A. FRE 407 Subsequent Remedial Measures

When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning or instruction. 

This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

· point – public policy of encouraging people to take steps in furtherance of added safety 407 advisory note
· evidence of measures taken by the defendant prior to the event causing the injury or harm do not fall within the exclusion of 407 – even if they occurred after the manufacture or design of the product. 407 advisory note
· a subsequent remedial measure that is admissible under the second sentence of 407 may still be inadmissible under 403 (if the danger of prejudice or confusion substantially outweigh the probative value of the evidence) 407 advisory note

· All the things in the 2nd sentence have to be controverted for the evidence to come in = automatic exclusion unless a genuine issue is present. (So opposing party can keep the evidence out by making an admission). 407 advisory note
· Ex. of admissible subsequent measure – putting out warning signs on the road – showed the road was within the road contractor’s control – admissible (Powers case – from 407 advisory note)
· Third party repairs – 407 does not bar admission – but consider 403 and 401 – if the relevance of the third party repairs is just to show that D was negligent (that the repairs would cause the jury to draw the impermissible conclusion – D is guilty b/c someone else made repairs later –the conclusion forbidden by 407)
VI. Compromise and Offers to Compromise

A. FRE 408

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. 

Evidence of conduct or statements made in compromise negotiations is likewise not admissible.

This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. 

This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

B. point – irrelevant to issue of liability and public policy favoring settlement and compromise; 408 advisory note

C. completed compromises are also excluded (like compromise with a third person); 408 advisory note

D. must relate to a claim disputed as to validity or amount – (not like a compromise between a creditor and someone who owes an admitted amount – trying  to settle for a smaller amount) 408 advisory note
E. So if the evidence of compromise negotiation is not offered for the purpose of proving an admission of the claim’s validity (liability) or amount, there is no exclusion – like offering the compromise offer to prove bias or prejudice of a witness, to negative a contention of lack of due diligence in presenting a claim, to show an effort to buy off the criminal prosecution. 408 advisory note

F. Is it a dispute as to the validity or amount of the claim? When it’s unclear, err on the side of admissibility b/c of low threshold (rule requires express dispute about validity or amount)
G. Admissions vs. compromise negotiations – are you actually in a negotiation? Is the statement made to negotiate? - difference is formality of the negotiation – evidence that it is a conscious undertaking to compromise and settle
VII. Payment of Medical and Similar Expenses

A. FRE 409

Evidence of furnishing or offering or promising to pay medical, hospital or similar expenses occasioned by an injury is not admissible to prove liability for the injury.

point – such offers are often made out of compassion – not admission of liability – and don’t want to discourage assistance of third parties; 409 advisory note

B. Does not extend to conduct or statements that are not a part of the act of furnishing or offering or promising to pay. 409 advisory note
VIII. Inadmissibility of Pleas, Offers of Please, Plea Discussions, and Related Statements

A. FRE 410

Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

(1) a plea of guilty which was later withdrawn

(2) a plea of nolo contendere

(3) any statement made in the course of any proceedings under FR of Civ Pro Rule 11 regarding (1) or (2)

(4) any statement made in the course of plea discussions with an attorney for the prosecuting attorney which do not result in a plea of guilty later withdrawn.

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under path, on the record, and in the presence of counsel.

IX. Liability Insurance

A. FRE 411

Evidence that a person was or was not insured against liability is not admissible upon the issue of whether the person acted negligently or otherwise wrongfully. 

This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

II. Character and Credibility

A. FRE 404 (propensity rule)

(a) Character evidence generally. Evidence of a person’s character or trait of his character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

(1) Character of accused. Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same;

(2) Character of the victim. Evidence of a pertinent trait of character of the victim of the crime offered by the accused, or by the prosecution to rebut the same, or 

evidence of a character trait of peacefulness of the victim 

offered by the prosecution in a homicide case to rebut 

evidence that the victim was the first aggressor;

(3) Character of witness. See FRE 607, 608, 609

· 404(a)(1) and (2) exceptions only apply to criminal cases 

Note – in a case where general character was admitted by P to show propensity, it was called harmless error b/c there was other evidence that D was guilty – dumb – proof of the D’s violent character

B. How you can show character under 404(a)

FRE 405 Methods of Proving Character

(a) Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.

On cross, inquiry is allowable into relevant specific instances of conduct.

· General character includes moral overtones of good and bad but also other things that indicate the kind of person someone is, e.g. an incompetent driver 405 a.n.
· D can always offer a general reputation witness in a criminal case – but can’t offer specific instances of good character during the case in chief (b/c they’re irrelevant)

· Ex. D can offer a witness about his general rep for peace and quietude in an assault and battery case

· If D does, then P can respond on cross by asking if the witness is aware of specific instances of character different from what W said to show a lack of credibility in the witness Michelson v. U.S.
· If D does, P can also ask on cross about the basis for the witness’ opinion – about other things the witness may have heard etc. 405 a.n.

· Ex. if D brings peace rep witness, can P cross using D’s prior grand larceny conviction? Either no b/c that charge doesn’t contradict D’s rep for peace so it doesn’t show lack of credibility in W; Or yes b/c W’s opinion put D’s character at issue generally (portrays him as a general good guy) I like b.;
· P can also offer a general reputation witness on rebuttal once D opens the door – but can’t bring in specific instances

· (P can offer specific instances during the case in chief or on rebuttal if possible under 404(b) – but only to prove an essential element of the case; can’t offer any general reputation evidence – that would be propensity)

· D can offer a general evidence of the victim’s bad character in a self-defense case 

· P can offer general reputation evidence as to victim’s peacefulness in a homicide self-defense case

· D can offer general character witnesses on rebuttal to rebut P’s rebuttal general character witnesses

(b) Specific instances of conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct;

· I.e. P can offer specific instances of conduct – prior acts- during the case in chief for a 404(b) reason – because they are independently probative of an element of the case

404 (b) Other crimes, wrongs or acts. Evidence of other crimes, wrongs or acts is not admissible to prove the character of the person in order to show conformity therewith. 

It may, however, be admissible for other purposes, such as proof of 

motive, opportunity, intent, preparation, plan, knowledge, identity, 

or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

Note – D can’t use the prior crimes (or whatever) of another to show that they have a propensity to commit the crime rather than D

C. How you can bring in stuff about other crimes or wrongs – reasons other than propensity

a. You have to be able to reasonably conclude that the bad act happened and that D did it

b. Can bring in extrinsic evidence under 404(b) and under 609

c. P can offer specific instances during the case in chief or on rebuttal – but only to prove an essential element of the case; 405(b)

d. P can’t offer any general reputation evidence under 404(b) – that would be just show propensity

(P could offer such evidence under 404(a) on rebuttal if D opens the door)

e. To prove motive
f. To show state of mind
(1) To show intent
(a)
show that D did it during the case in chief – intent is 

inferred from that fact that they did it – you don’t need the 

prior acts to show intent to commit the crime this time – unless 

D raises the defense of lack of intent – then bring in prior acts 

on rebuttal

(c) U.S. v. Beechum – D takes the stand and says he didn’t intend to possess something unlawfully – defense of lack of intent – so you can show that the guy had 2 stolen credit cards on him

g. To show opportunity
h. To prove identity - when there’s a specific MO that identifies the defendant (ex. Money or Death)

(1) have to be able to attribute it to the defendant

(2) doesn’t have to have an arrest or conviction for the prior act – because it’s not offered to show prior bad acts – but to ID. D

(3) has to be distinctive enough (or it’s not probative enough to overcome prejudice)

(4) less distinctiveness/similarity is required to us the MO argument as a defense – that someone else did it – D doesn’t need as much proof of similarity as P b/c P has to overcome the prejudice involved – no prejudice in exculpatory evidence Jewett
(5) D can present witnesses that he was misidentified in past crimes to make a defense of misidentification Jewett
(6) more probative for 403 purposes if identity is the main issue/seriously at issue and if the govt. has little or no other evidence Danzey
(7) can use it in the case in chief when it’s needed to show identity

i. Doctrine of chances; absence of accident; to show that something was done by design; to show that events were orchestrated
(1) to show that something happened by design not be coincidence (brides in the baths) rebuts D’s defense of accident
(2) evidence may go to show identity and also reduce the chance that you’re got the wrong guy 
(3) William Kennedy smith 
(4) Oliphant - rape charge; defense of non-orchestration; 2 past acquittals can be used to prove orchestration of the events here (not estopped) b/c a not guilty verdict doesn’t decide the issues of consent or of orchestration – not relitigating any issues
(5) Dowling – evidence of past supposedly distinctively similar robbery allowed to show that this robbery was same person – allowed even though D was acquitted of the first robbery – not estopped because the not guilty verdict didn’t decide the issue of whether the guy was the guy in the house during the first robbery or not; D has to prove that it was litigated in the first case
(6) In considering past acquittals – think – you have to be able to reasonably conclude that the prior bad act happened and that D did it
(7) In civil cases - lower standard of proof that the issue was not litigated for civil cases 
j. To tell the whole story
(1) admitted so that the jury can get the whole story of what happened – facts central to the charge

(2) something may be needed to tell the whole story only if D adds to the relevant parts of the story by raising a defense (ex. entrapment – you weren’t entrapped - you do this shit all the time – see character in issue below)

k. To show knowledge
(1) the fact that he had robbed this safe before by opening the combination lock showed he had knowledge of the combination and that there would be valuables in there – return to the scene of the crime

(2) civil - you can use evidence that agent was generally a bad driver so D was on notice – to prove D is negligent for giving him the car
(3) civil – you can use past evens to show that D had notice of a problem (that they should have remedied) also 
(a) Q is – were the past accidents enough to give D notice? (ex. Exum – french fry machines, appeals ct says past accidents were similar enough to give notice of the danger of the machine)

(4) you could also use the evidence of repeat problems at a place to show that P was on notice (if they knew about the repeat problems) so they are contributorily negligent the why concert
l. To show preparation and/or planning
(1) Zackowitz – guy who selects from a bunch of guns at home and goes to kill a guy – could bring it in to show planning if the guy brought all the guns to the encounter because they would be part of the event; Or if the guy raised self-defense or heat of passion manslaughter – then it would prove preparation/deliberate conduct

m. civil case examples

(1) Phinney – can’t  use specific acts or general rep witness to argue that D’s agent is a reckless person (negligence case); (could try to offer it to show that D was on notice that the guy was a sucky driver so he was negligent – 404(b))
(2) Farnsworth – evidence in a tort case can be given that streetcar driver started quickly at the 2 stops before the accident can be used – to show his state of mind not propensity (404(b))
(3) Generally higher accident rate for a company cannot be admitted in a civil case – not specific enough to put D on notice 
D. When character is in issue 

1. when a person’s general character or a particular trait may be an essential element of the case – under the substantive law, that character or trait determines the rights and liabilities of the parties

2. Then, character evidence is allowable (it is essential – without it, no way to decide material issue) 

3. i.e. 404 doesn’t apply when character is “an element of a crime, claim or defense..” – evidence is admissible 404 advisory note
4. Criminal example

a. entrapment case – prosecution is allowed to show that D was predisposed to commit the crime so there was no entrapment; govt. can show that D committed similar crimes in the past – entrapment not likely

E. Character in civil cases

1. Character is inadmissible to action in conformity therewith (character for carelessness to show negligence on a certain occasion - no) – no (a)(1) or (a)(2) exceptions

a. Probative value is outweighed by prejudicial effect

2. Even in cases where the defendant is charged with conduct constituting a crime, can’t enter good character evidence (like you could in a criminal case)

a. Case where ct allows it - Crumpton – accusation of rape against dead D as part of a civil case (that he caused someone to kill him – so no ins. $)– ct says it’s a criminal issue being decided here so let 404(a)(2) apply

b. Ginter –says Crumpton is a big piece of shit – never allow propensity evidence at all in a civil case. No exceptions.
3. Can show character when character is directly related to a claim or defense – character in issue 404a.n.

a. when character is in issue, federal courts tend to allow all 3 types of character evidence – specific acts, witness’ opinion, and reputation

b. examples

· someone accused of negligently entrusting someone with 

an instrumentality (ex. a RR flag)  - b/c they knew or 

should have known that the person had a poor character for 

care

a. car owner negligently lets a friend drive drunk – when he knew or should have known the friend had a character for drunkenness

b. P claims reputation damage through defamation – D can show poor reputation to begin with – no damages

c. D can show P’s character or crappy actions for defense of truth in defamation

d. To show low damages in a wrongful death – like dead guy was a compulsive gambler so his likely future earnings would be low

a. Self defense

(1) D can show the victim’s reputation for violence – if D knew of that reputation at the time of the episode (shows reasonable apprehension)

4. Can’t use proof of prior crimes or acts to show propensity

· General character evidence to show whether someone’s a good person or not - generally not admissible in a civil case 

5. But can use prior crimes or acts for a 404(b) reason

a. peacefulness can’t be offered to show propensity (lack of) – (could be used to show state of mind under 404(b))

6. D gets to put up a good rep witness, P can put up a bad rep witness on rebuttal
IV.
Habit

A.
FRE 406 Habit; Routine Practice

Evidence of a habit of a person or the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

F. Habit – person’s regular practice of meeting a particular kind of situation with a specific form of conduct (going down a particular stairway two at a time, alighting from RR cars while they are moving); (character is a person’s general disposition in respect to a general trait like honesty while habit is ones regular response to a repeated specific situation); the doing of habitual acts may be semi-automatic McCormick

G. Habit evidence is highly persuasive as proof of conduct in a particular situation 406 advisory note

1. the uniformity of one’s response to habit is much greater than the consistency of one’s conduct conforming with one’s character or disposition. McCormick
H. What is accepted as a habit?

1. never really gets used; have to lay a foundation that it’s habitual behavior

2. 403 can trump 406

3. a habit for drunkenness not generally allowed to show that a person was drunk during an accident 406 advisory note
4. an addiction can’t come in as a habit b/c it’s not volitional (probably too prejudicial anyway) pothead vs. daredevil
5. defensive use of habit to prevent liability (I always warn my patients so I must have warned this one) Meyer v. U.S.
6. evidence of other assaults can’t show a habit to assault people (so that the person committed this assault) 406 advisory note
7. religious practices aren’t practiced with invariable regularity to the extent that they are a habit 406 advisory note
8. evidence of a routine practice of an organization doesn’t have to be corroborated precedent to admission – that is a matter of sufficiency not admissibility 406 advisory note

9. there does not have to be an absence of eyewitnesses to admit habit evidence 406 advisory note

X. Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition

A. FRE 412

(a) Evidence Generally Inadmissible. The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

(1) evidence offered to prove that any alleged victim engaged in other sexual behavior; and

(2) evidence offered to prove any alleged victim’s sexual predisposition.

(b) Exceptions.

(1) In a criminal case, the following evidence is admissible, if otherwise, if otherwise admissible under these rules:

(A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;

(B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and

(C) evidence the exclusion of which would violate the constitutional rights of the defendant.

(2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.

(c) Procedure to Determine Admissibility.

(1) A party intending to offer evidence under subdivision (b) must:

(A) file a written motion at least 14 days before trial specifically describing the evidence and stating the purpose for which it is offered unless the court, for good cause requires a different time for filing or permits filing during trial; and

(B) serve the motion on all parties and notify the alleged victim or, when appropriate, the alleged victim’s guardian or representative.

(2) Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard. The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise.

XI. Evidence of Character and Conduct of Witness (credibility)

A. FRE 608

(a) Opinion and reputation evidence of character. The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations;

(1) the evidence may refer only to character for truthfulness or untruthfulness, and

(2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

(b) Specific instances of conduct. Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in Rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness 

(1) concerning the witness’ character for truthfulness or untruthfulness, or

(2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by the accused or by any other witness, does not operate as a waiver of the accused’s or the witness’ privilege against self-incrimination when examined with respect to matters which relate only to credibility.

· can ask about prior instances of bad conduct but can’t offer extrinsic evidence – if you can get it in under 404(b) – then you can bring in the extrinsic stuff

· can’t bring in evidence of reputation for peace and quietude in an assault and battery case – not about truthfulness Fracas at Fenway
· if a witness is challenged as being biased in this case – 608 doesn’t apply – that’s not a challenge to general veracity – so just ask regular Q’s about the evidence like is it relevant etc. fracas
· You can bring a witness about W’s general veracity to rehabilitate W on rebuttal if their credibility for general truth was attacked – if not, no extrinsic evidence on witness’ veracity (W includes DW)

· If A is testifying as a general character witness for witness B (like on rebuttal if B’s character was attacked, P can cross A asking if A knows of a specific instance that shows lack of veracity (like B’s perjury conviction) (but can’t ask about any crime that’s not probative of veracity)

· Just because a witness’ testimony conflicts with another witness, A, A’s general truthfulness has not necessarily been attacked (can’t rehabilitate A’s general credibility)

· Questioning a witness about their memory, testimonial capacity (eyesight etc.) is not a general attack on veracity

· Bringing up prior inconsistent statements – not necessarily an attack – but if it’s being used to impeach and seems like a general attack on veracity, then you can bring a witness to rehabilitate W’s general veracity;

· If W completely contradicts B to the point that W is saying B is full of shit – it’s an attack and you can rehabilitate B’s veracity (it’s not a contradiction of perception or details – it’s “B has to be lying”)

· If W lies about their name and address and you want to question them about it, that would be an attack on general veracity so you wouldn’t be able to use extrinsic evidence to do it wind river ranch
XII. Prior Statements of Witnesses (613) see below also

· when you use a prior inconsistent statement to impeach the witness, you can use extrinsic evidence (as long as you meet req’s like notice and stuff – see below)

XIII. Impeachment by Evidence of Conviction of a Crime

A. FRE 609

(a) General rule. For the purpose of attacking the credibility of a witness,

(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, 

and evidence that an accused (who has been a witness) has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and

· doesn’t include misdemeanors – so if it’s not a veracity crime (a)(2) and is a misdemeanor, it’s out Amaechi
· if person is the accused, use 609(a)(1) balancing test; another witness – use 403

· similarity weighs against admission – makes it really prejudicial (or not too similar so not too prejudicial)

· but for a crime that’s similar, you can also argue “how can you say you didn’t do x? You did x last year!”

· you have to let in something under 609(a)(1) – you can’t just say something doesn’t show veracity so it’s out – if you do, why is it in here?

· Alexander – D takes stand and denies the charge; P crosses using robbery and crack possession convictions – ct says ok b/c he put his credibility at issue (the crimes were not similar – maybe that’s why it wasn’t too prejudicial)

· Weighing – 8yrs old, too similar, no crimes since = not probative enough and too prejudicial Paige
· If it’s more than 10 years old, heavy presumption that it stays out (if not an (a)(2) crime); clear prejudice Sims
· You can bring in the conviction on cross or using another witness

(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.

· includes misdemeanors

· petty larceny is not a crime of deceit Fearwell
· always let in a vintage dishonesty crime (if less than 10 yrs – automatic; if more – weigh under 609(b) and let it in)

· theft by stealth can be considered a dishonesty crime (grand larceny) or argue it’s not and use (a)(1)

(b) Time limit. Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs it prejudicial effect. 


However, evidence of a conviction more than 10 years old as 


calculated herein, is not admissible unless the proponent gives to 


the adverse party sufficient advance written notice of intent to use 


such evidence to provide the adverse party with a fair opportunity 


to contest the use of such evidence.

(c) Effect of pardon, annulment, or certificate of rehabilitation. Evidence of a conviction is not admissible under this rule if

(1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or

(2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.

(d) Juvenile adjudications. Evidence of juvenile adjudications is generally not admissible under this rule. The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence.

(e) Pendency of appeal, The pendency of an appeal therefrom does not render evidence of a conviction inadmissible. Evidence of the pendency of a conviction is admissible.

· If person was convicted, you can ask about it on cross (if it comes in under (a)(1) or (a)(2)) and offer extrinsic evidence of the conviction

· If D has testified, P doesn’t have to bring out their prior conviction on cross – they can bring it using a separate witness on rebuttal (if D hasn’t, can’t get it in) robbery of the mom and pop spa
XIV. What about when your witness is being attacked for reasons other than general veracity – (you can’t rehab them using a general veracity witness – 608) – how far can you go on cross and with use of extrinsic evidence to buttress what your witness said (if they are contradicted or something)

A. you can go as far as you want unless the court decides that the discrepancy is so minor that it’s collateral and the ct needs to move on (waste of time)

B. ex. want to show the witness’ memory is faulty by calling another witness to show a specific contradiction – how important is the contradiction? Enough that it really does shows W’s memory is faulty? (does it matter enough to call more witnesses?) 

C. in a question of W’s specific bias in this case, can call witnesses to show that they have such bias if it’s not too collateral – that’s not 608 (ex. W is biased b/c he was bitten by D’s dog; he denies the bite; can bring a witness that the bite happened Harry’s harborside)

1. you can ask W about their bias on cross and also call a witness about W’s bias Abel

XV. Hearsay

A. Hearsay – a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted 801
B. largely no application in pre-trial - class

C. Has to be an assertion
1. not an assertion unless it is intended to be one 801 advisory note
2. conduct intended as an assertion – pointing as if to say “it was him!”

3. If you can argue that something was not necessarily an assertion, you can get it in – then argue that it was an assertion to the jury 

(Hot Pursuit – dying guy swerves car and hits a guy – 

asserting that’s who did it? not necessarily – admitted)

4. nonassertive conduct/statement – ask a question, give a direction, or act in a way that communicates a belief but is not an assertion

a. can be words alone or words and conduct together or whatever 801 advisory note
b. just doing something that implies a certain belief is not making an assertion (taking kids out in your boat – not an assertion that you believe it is seaworthy) – class

c. habitual or automatic conduct is not intended as an assertion – comes in – class

5. Difficult cases resolved in favor of admissibility; the burden is on the party who claims that an assertion was intended 801 Advisory Note

6. Silence/inaction as an assertion: doesn’t work in a lot of cases 
a. Cameron v. Walton-March – problematic case – evidence should have come in – the fact that people didn’t tell a company that they had allergic reactions is not an assertion by them that they haven’t had such reactions – not hearsay –ct restricts it somehow, for some reason

b. Difficult to find inaction to be an assertion because there are so many reasons why people don’t act - class
7. Silence could be an admission in certain cases – but that exempt from the hearsay rule
a. this can include silence when the person would, under the circumstances, protest the statement made in his presence, if untrue 801 a.n.

b. a decision in each case calls for  evaluations in terms of probable human behavior 801 a.n.

D. Has to be offered for its truth (the statement has to be true for it to be probative)

1. if it’s offered for some other reason, it’s excluded by the definition of hearsay

2. conduct (not an assertion) that is offered to show the actor’s beliefs – admissible

3. a statement that is relevant  for the mere fact that it was made or heard by a particular person, regardless of the truth or falsity, may tend to establish an ultimate fact in the case – not hearsay

4. a statement that is relevant only if the statement is true – hearsay

5. examples of things not offered for their truth

(a) statements that are legally operative to create or extinguish legal rights, powers, or duties. (operative legal facts, verbal acts) – like an offer, an acceptance etc. 801 a.n.
(b) state of mind of the hearer (if their state of mind is relevant)

(c) the acts or utterances of another are claimed to create or affect the state of mind of someone, who hears the statement of observes the conduct

(d) So the statement or action is admissible to show (ex) that the hearer had knowledge, was on notice, had motive (info one possessed has bearing on their good faith, reasonableness, voluntariness of conduct, or w/self defense – shows more reasonableness of the victim’s fear (reasonable apprehension of danger if person knew info about the aggressor)

(e) To show association between parties (Y has note with X’s name on it) U.S. v. Day

(f) State of mind of the declarant

(1) ex. person says she’s having an affair – that shows person’s state of mind – that they have lost affection for their spouse – not hearsay – the words need not be true to make that conclusion; 

(2) (as opposed to person saying “I have lost affection for you” – that’s a direct assertion of state of mind – hearsay)

(3) statements or manifestations that imply mental incapacitation (nutty comments or behavior) – not hearsay

(4) (as opposed to saying “I believe that I am insane” – that’s an assertion of state of mind – hearsay)

(5) circumstantial proof of the declarant’s state of mind – utterances that circumstantially prove the content of the declarant’s mind in the form of knowledge, usually of particular facts, as opposed to memory or beliefs or other thoughts – not hearsay

i. by making the statement, the person shows that they had contact with that external reality (person describes a house – the description is not offered as a true description – but to show that the person was there)

ii. the way the external reality was (what the house was really like) has to be shown through other evidence

iii. you’d have to lay a foundation that the house was the way the person said  - otherwise the statement doesn’t show that the person was there

iv. guess – could you use incorrect statements to show the state of mind of the declarant – like they said it was like X, but it is really like Y – shows lack of knowledge - ??

v. this includes conduct that shows belief in the existence of the condition sought to be proven – not hearsay

(g) evidence otherwise not offered for the truth of the matter:

(a) trying to prove that X is alive – can offer a statement made by X at a certain time to prove they were alive – doesn’t matter if it’s true – point - dead people don’t talk

E. FRE 802 – hearsay isn’t admissible

F. FRE 801 Definitions

The following definitions apply under this article:

(a) statement. (1) an oral or written assertion or (2) nonverbal conduct of a person, if intended as an assertion.

(b) Declarant – person who makes a statement

(c) Hearsay – a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

(d) Statements which are not hearsay. A statement is not hearsay (an exemption) if 

(1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-ex concerning the statement, and the statement is

(A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or

· Use as extrinsic evidence to impeach instead (613) if the prior statement wasn’t under oath

· Fake forgetfulness counts as inconsistency – class

· inconsistent statements can be used to impeach the witness but also as substantive evidence 801 a.n. 

(B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or

· you can’t offer a past consistent statement to rebut a charge of recent fabrication if the prior statement was made after the motive to fabricate came about – it is not probative of the truth of the current testimony – irrelevant under 401

(C) one of identification of a person made after perceiving the person; 

· the prior ID doesn’t have to be under oath – person is under oath in the stand now – gives opportunity to cross-ex

· if witness doesn’t remember making the ID in the past at all – can’t come in – no opportunity now to cross-ex - class

· they have to be able to be cross examined about the prior ID now - class




other stuff about witnesses- 

· if witness admits on the stand that he made the statement and that it was true, he adopts the statement and there is no hearsay problem 801 a.n.

· person doesn’t have to have been subject to cross-ex when they made the prior statement (grand jury is ok) because they are subject to cross-ex now as to the past statement and their current statements 801 a.n. 
(2) Admission by party-opponent. The statement is offered against a party and is

(A) the party’s own statement, in either an individual’s or a representative capacity or

· person can’t bring her own past statement to support what she’s saying now – it has to be the statement of an opponent for you to offer it - class

· ex. offered against a party who has now changed their story – class

· can be an agent of a party if it’s within the scope of their agency relationship to the party P v. Green Power & Light
· if a firm is hired to do work x for a party, they are agents of the party as to their statements about x P v. Green Power & Light
(B) a statement of which a party has manifested an adoption or belief in its truth, or

· adopting or acquiescing in the statement of another 801 a.n.

· this can include silence when the person would, under the circumstances, protest the statement made in his presence, if untrue 801 a.n.

· a decision in each case calls for  evaluations in terms of probable human behavior 801 a.n.

· works fine in civil cases – in criminal, makes for troubling situations – why did the person not speak? 801 a.n. (see silence as circumstantial evidence)

· have to show foundation that the person heard the statement – class

· premiranda silence – shouldn’t be used to show adoption of someone’s statement  by silence b/c the person has the right to remain silent; Miranda is just a reminder of that – 5th A should preclude using silence against someone criminally –class

· can use prearrest silence to impeach the witness’ credibility – Fletcher v. Weir – I don’t agree
(C) a statement by a person authorized by the party to make a statement concerning the subject, or

-
can include statements made by the person to the principal – not just to third parties – so someone’s books or records can be used against him without regard to any intent to disclose to third parties 801 a.n.

(D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or

· within the scope means statements related to a matter within the scope of the agency or employment 801 a.n

· lawyer’s privilege ends when they are terminated so people can testify as to what the lawyers said as agents of D during the representation (U.S. v. Harris)
(E) a statement made by a co-conspirator of a party during the course of and in furtherance of the conspiracy.

· statements made after the conspiracy have either failed or been achieved – not admissible 801 a.n.

· this also applies to joint venturers – not just those against whom conspiracy has been charged 801 a.n.

· can use the statement of one co-conspirator against all the co-conspirators as long as it’s ongoing at the time 801 a.n.

The contents shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and the scope thereof under subsection (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

· as in the last paragraph of the rule, the contents of the statement shall be considered in determining whether there was a conspiracy that D participated in; 104(a) requires that these preliminary questions be established by the preponderance of the evidence – 801 advisory note; Bourjaily

· the contents of the statement aren’t enough to establish a conspiracy – have to look at the surrounding circumstances 801 advisory note

· Feinburg said the statement can be enough to prove conspiracy
· the party opponent’s statement can be of opinion and not based on 1st hand knowledge (Mahlandt); doesn’t need to be against interest – class
· Compelled statement by party opponent – some places you can use it, some you can’t – cts are all over – class
· Joint criminal trial – a statement that implicates both codefendants in a conspiracy can’t be admitted against the one who didn’t say it – also can’t admit it against just the one who did – that would force the codefendant to testify to refute it – class
G. FRE 803 Hearsay Exceptions, Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

· rationale – that under appropriate circumstances a hearsay statement may possess circumstantial guarantees of trustworthiness sufficient to justify nonproduction of the declarant in person at the trial 803 a.n.

· declarant has to have personal knowledge for statement ever to be admitted 803 a.n.

(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

· in many, if not most instances, contemporaneity is not possible – so a slight time lapse is allowable 803 a.n. (was there time to fabricate? No break in spontaneity)
· it’s ok if you’re a witness to an event and not a participant 803 a.n. 
· proof of a known declarant’s perception by his statements – likely be sufficient proof that the events occurred 803 a.n.

· if the declarant is unidentified, cases indicate hesitancy to let the statement e sufficient to prove that the event occurred 803 a.n.

· permissible statement is limited to description or explanation of the event or condition 803 a.n.

· requires personal knowledge – so ask what was perceived by the person? (ex. W says “X said ‘my mother told me a horse ran over her’ just before she died’” (mother’s statement is a present sense impression) – X’s statement - no personal knowledge of the accident – so say it’s a present sense impression of the mother’s death – stage fright

· 911 calls – emergency evidence

(2) Excited utterance. A statement related to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

· the standard time measurement is the duration of the state of excitement – the character of the transaction or event will largely determine the significance of the time factor 803 a.n. 

· it’s ok if you’re a witness to an event and not a participant 803 a.n.

· proof of a known declarant’s perception by his statements – likely be sufficient proof that the events occurred 803 a.n.

· if the declarant is unidentified, cases indicate hesitancy to let the statement e sufficient to prove that the event occurred 803 a.n.

· permissible subject matter of the statement – limited to things that relate to the startling event or condition (doesn’t have to be limited to a description or explanation of the event) 803 a.n.

· but it can’t be a legal opinion like “It must have been our fault!” or something (something like that would work under 803(d)(2) but not if the person isn’t a party) – husband harry – you can redact that part if there’s other excited stuff said
(3) Then existing mental, emotional or physical condition. A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.

· can use statement to show present intent to do some future conduct (but not that the person did do it) 803 a.n.

· can make an intent statement relevant as circumstantial evidence that the person did do the thing (if intent is not an element) – but it’s only offered to prove intent – Mutual Life Ins. v. Hillmon

· i.e. state of mind of declarant is admissible as circumstantial evidence of the issue in the case (that the person did what they intended)
· can’t use statement to show the intended future conduct of another person House Committee on the Judiciary report
· so can’t use as circumstantial evidence that the other person did what the declarant said they intended

· can use a statement that shows how someone feels – but not why they feel that way (redact – that is about memory, perception etc.) – strong feelings and future plans

(4) Statements for the purpose of medical diagnosis. Statements made for the purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pains, sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

· extends to statements of causation that are reasonable pertinent to the purposes of diagnosis and treatment (but statements of someone’s liability) 803 a.n.

· the statement doesn’t have to be to a physician – can be to hospital attendants, ambulance driver or even family members 803 a.n.

· statements told for the purpose of the physician’s testifying are admitted – you try to argue that it wasn’t for diagnosis or treatment but usually they are diagnosing you 803 a.n.

· Consider privilege
(5) Recorded recollection. A memorandum or record concerning a matter about which a witness once had knowledge, but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly. If admitted, the memo or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party. (that will always happen)

· the record was made by the witness – they now remember =  Present recollection refreshed; they don’t = present recollection recorded
· the method of establishing initial knowledge and accuracy of the record is left to be dealt with as circumstances dictate 803 a.n.

· multiple person involvement in the process of observing and recording is consistent with this exception 803 a.n.

(6) Records of regularly conducted activity. A memo, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memo, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of info or the method or circumstances of preparation indicate lack of trustworthiness. The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

· data compilation means any way of storing info; 803 a.n.

· you don’t have to be a participant in the event for your record to be admitted 803 a.n.
· schools, churches and hospitals count as businesses 803 a.n.
· the way the record was kept has to be reliable Palmer – routineness is the test for whether the records can be assumed reliable

(7) Absence of entry in records kept in accordance with the provisions of paragraph (6). 

(8) Public records and reports. 

(of public offices or agencies about the activity of the agency or about matters observed pursuant to legal duty (but not police officers in criminal cases) or in civil cases…p.191 in supp)

(9) Records of vital statistics. (of births, fetal deaths, deaths, or marriages)

(10) To prove absence of public record or entry.

· for (8),(9), and (10) – records may be based on an opinion grounded in nonhearsay – if the records contain hearsay – have to have an independent exception for the contents

(11) Records of religious organizations.

(12) Marriage, baptismal or similar certificates.

(13) Family records.

(14) Records of documents affecting an interest in property.

(15) Statements in documents affecting an interest in property.

(16) Statements in ancient documents.

(17) Market reports, commercial publications.

(18) Learned treatises.

(19) Reputation concerning personal or family history.

(20) Reputation concerning boundaries or general history.

(21) Reputation as to character.

· means that hearsay evidence of someone’s reputation can be used to prove character – when character evidence is admissible – a reiteration of 405(a) 803 a.n.

(22) Judgment of previous conviction.

(23) Judgment as to personal, family or general history, or boundaries.

(24) Other exceptions. – catch-all
H. FRE 804 Hearsay Exceptions; Declarant Unavailable

(a) Definition of unavailability. “Unavailability as a witness” includes situations in which the declarant – 

(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement; or

· includes defendant who is not testifying – because they don’t have to – in that case, they are considered an unavailable declarant – class

(2) persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of the declarant’s statement; or

· have to show lack of memory through testimony of the witness herself – production and cross-ex of the witness 804 a.n.

· Ct may choose to disbelieve the witness’s lack of memory 804 house report

(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or

(5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant’s attendance or testimony) by process or other reasonable means.

· the proponent must be unable to procure the declarant’s testimony (by interrogatories or deposition) by process or other reasonable means 804 conference report

A declarant is not unavailable as a witness if his exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(unlike with 803 (d)(2) admissions by a party opponent, prior statement has to have been made by someone with first-hand knowledge – if not, it violates 602 – rule about 1st hand knowledge – speedy chauffeur)

(1) Former testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, 


if the party against whom the testimony is now offered, or, 


in a civil action or proceeding, a predecessor in interest, 

had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

· includes testimony previously offered against the party that it is now offered against 804 a.n.

· includes testimony previously offered by the party it is now offered against 804 a.n.

· prior grand jury testimony of someone who’s now unavailable – no opportunity to cross – stays out Garner
· have to have substantial identity (rather than absolute) of issues between the prior case and the present one 804 a.n.

· party it’s offered against now had to have been a party to the prior action (or a predecessor in interest – privity)

· is it the statement of a party? Remember 803(d)(2)

(2) Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.

(3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

· if it’s the statement of a party, it comes in under 803(d)(2) – so you don’t have to ask if it’s against interest or not 804 a.n.

· against interest – means tending toward establishing liability or extinguishing a claim the declarant might have - or  tending to expose the person to ridicule or disgrace 804 a.n.

· corroboration req. in criminal cases should be used to further its purpose – circumventing fabrication  804 a.n.

· can be a statement against pecuniary interest or proprietary interest - class
(4) Statement of personal or family history. (birth, adoption, marriage, divorce, ancestry etc)

· you’re qualified to talk about someone else’s family history is you are related by  blood or marriage; you can testify as to that person and their relationship with a third person 804 a.n.
· personal knowledge of your own history is not required (like of your birthday) 804 a.n.





(6) Forfeiture by wrongdoing. A statement offered against a party 

that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.

I. FRE 807 Other exceptions. - residual


A statement not specifically covered by the 803 or 804 but having 


equivalent circumstantial guarantees of trustworthiness, is not excluded by 


the hearsay rule, if the court determines that

(A) the statement is offered as evidence of a material fact

(B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts, and

(C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. 

(Notice req) - However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.

· the hearsay is trustworthy for some reason that’s not one of the specified exceptions – never used in practice of the declarant is available

· ask – can you call witnesses instead of using this evidence – that hugely decreases the necessity of the hearsay evidence

· ex. only evidence of a fire 50 years ago is a newspaper article – no reason to fabricate at the time, no evidence it’s not authentic – without it, you have nothing b/c witnesses are dead -–comes in Dallas County
· if there’s no reason to think it’s reliable except corroboration by other evidence – make sure the corroboration is reliable Brookover
J. FRE 805 Hearsay Within Hearsay

It’s ok if you have a hearsay exception for each part of the combines statement

K. FRE 612 Writing Used to Refresh Memory

Except as otherwise provided in criminal proceedings by section 3500 of title 18, USCode, if a witness uses a writing to refresh memory for the purpose of testifying, either – 

(1) while testifying, or

(2) before testifying, if the court in its discretion determines it is necessary in the interests of justice,

as adverse party is entitles to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness. 

If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto. 

Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal. 

If a writing is not produced or delivered pursuant to the order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial.

L. FRE 613 Prior Statements of Witnesses

(a) Examining witness concerning prior statement. In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at the time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence prior inconsistent statement of witness. Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in Rule 801(d)(2).

XIV. Confrontation

A. So long as the declarant is available now at trial, C clause will not bar a prior statement when D did not have to opportunity to cross-ex at the time of the statement California v. Green

1. if the declarant is present and testifying at the trial, the out-of-court statement for all practical purposes regains much of the lost protections California v. Green

2. if declarant is testifying now but refuses to be cross-examined – like by repeatedly pleading the fifth or denying any recollection of the underlying event, court might conclude that D is not getting a fair chance to cross-ex the declarant (so the prior statement could be excluded on C cause grounds)

(a) but if D can impeach the declarant’s testimony by getting across to the jury that W is being evasive now and therefore may well have been untruthful when she made the prior statement – ct may consider that a fair opportunity to cross

B. If D had a good chance to cross-ex declarant when she made the prior statement, the testimony can be used even if declarant is not present at trial

C. When declarant is not present – the C clause normally requires a showing that W is unavailable – Ohio v. Roberts

1. doesn’t mean that literally b/c then the declarant availability immaterial exceptions would never be true

2. just means that when the declarant is available and you don’t present them, you’re somewhat more likely to run afoul of the C clause

3. Roberts means at most that no former testimony may be admitted against a criminal D if the declarant is not shown to be unavailable; other types of out-of-court statements (such as a co-conspirator’s statement made during the conspiracy) can be admitted even if the declarant is available to testify at trial U.S. v. Inadi

(a) this is because D can subpoena W to testify and cross examine him about the out-of-court statement

4. No showing of witness-unavailability needed for excited utterances and for statements made to medical personnel for diagnosis White v. Illinois

(a) b/c the out-of-court statement is likely to be more reliable than the declarant trying to repeat it in court

D. Summary – for unavailability immaterial exceptions – C clause doesn’t impose a req. that declarant be produced or be shown to be unavailable (b/c either D could subpoena them and get them in there – or b/c the out-of-court statement is reliable so D isn’t losing any valuable right by admitting it). This also seems true of the declarant unavailable exceptions too (b/c they are reliable)

1. Most impt principal under C clause – where declarant is unavailable, out-of-court declaration will not be allowed unless there is sufficient indicia of reliability White v. Illinois

a. whether there is sufficient indicia depends on whether a traditional hearsay exception is involved

(1) when there’s a “firmly rooted hearsay exception”, that’s enough o allow reliability to be inferred Ohio v. Roberts

(2) ct will not look at the surrounding facts even if they suggest unreliability – declaration may be admitted without violating C clause

(3) ex. co-conspirator’s statement – the statement suggests that D is part of the conspiracy – you can use that to say it falls under the co-conspirator exception – that’s reliable enough to let it in Bourjaily

(4) firmly rooted – consider 1) how long the exception has been generally recognized 2) whether it is recognized by the FRE and 30 what % of states recognize it

(5) statements against interest as a whole – not firmly rooted especially those made in the criminal context – have to look at whether the statement is really against interest – whether it is self-serving in some way

(6) former testimony with a right of cross, where declarant is unavailable – firmly rooted Mattox

(7) excited utterance, statement to medical personnel for diagnosis or treatment – yes

(8) other narrowly-defined ones like recorded recollection, business records, dying declaration - probably

b. If it’s not a firmly rooted exception, then you have to look at the particularized facts surrounding the statement to demonstrate that it’s probably reliable (particular guarantees of trustworthiness)

(1) The only problem cases are former testimony – C clause requires you to show that declarant is unavailable (Roberts) (and probably with the catchalls 803(24) and 804(b)(5))

(2) Statement given in custody – even if you could argue that it is a statement against penal interest – is presumptively unreliable – will be admitted only if prosecution shows it contains particular guarantees of trustworthiness (just b/c the facts contained in it may interlock with some of the things D said b/c there were discrepancies on key points – that doesn’t indicate reliability Lee v. Illinois)

(3) Can’t use anything but the facts surrounding the particular statement – can’t use other evidence to prove that the statement is probably true Idaho v. Wright

(4) Problems with this – that things get let in when they are firmly rooted exceptions even if the facts show that the statement may be unreliable

E. Right to Cross effectively – 

1. C clause is violated if the judge overly restricts D’s ability to cross a witness or if witness testifies on direct and then willfully refuses to answer on cross (if W has sever memory loss so can’t answer or tries to answer and can’t – not violated U.S. v. Owens)

2. If there is some policy reason for not allowing D to cross on certain subjects – (e.g. not revealing the witness’ juvenile record - which may give witness a reason to cover up his own involvement) right to confrontation should be paramount to the state’s policy of protecting juvenile offenders 

a. when it’s between a state policy/materially impairing D’s ability to present exculpatory evidence and D’s right to confront a witness – D cannot be made to pay the costs of that state policy

b. seems like D’s right to confront is not unconstitutionally impaired by state policy allowing W not to give his true name and address if there is a reason to think D may use the info to threaten or harm the witness

c. question about rape shield laws when they operate to prevent D from presenting legitimate exculpatory evidence

(1) D says he never slept with V. P shows that D had gonorrhea and after the alleged incident, V got it. D couldn’t show evidence that V slept with O and that O had it too.

(2) Problem solved /c FRE 412(b)(1) allows evidence of past sexual behavior if it is constitutionally required to be admitted

F. Right to be face-to-face with witness – D has right to be within the view of the witness

1. if there is an individualized finding that the particular witness needs special protection, then the state’s interest in protecting the witness outweighs D’s right to be viewed by the witness (child abuse)

2. ex Maryland v. Craig – ct found that if the 2 child witnesses in a sexual assault case had to testify in front of D, they would suffer severe emotional distress and be unable to reasonably communicate – judge had testimony taken in a separate room with counsel present and testimony was simultaneously displayed in the courtroom – SC says no violation of confrontation

(a) has to be a specific finding as to that child needing protection and it has to be the presence of D that child needs protection from – not just testifying in the courtroom in general

a. Theories courts could use when deciding cases :

1. 6th is violated if can’t confront live W in court room

2. Out of court declaration must only be allowed if dec available - may be unconstitutional if dec is unavail

3. Shouldn’t be convicted on basis of unreliable evidence - 6th only protects against unreliable evid, so if reliable, allowed (coextensive w/ hearsay exceptions)

4. If evidence offered is critical to case, then D has right to confront, but if statements are circumstantial and not the heart of the case, then you can admit b/c less probative (so don’t need to confront)

b. Cases are very inconsistent in terms of how to mold the clear language of the 6th with the rules dealing with hearsay exceptions

c. Lessons from Problems and Cases :

1. If a W is unavailable but was cross-X’d before (i.e., former testimony), then probably will let it in; (if it is a past recollection recorded (803(6)), then may need to put actual recorder on stand to fit 6th); there are exceptions to all rights and here it fits, so constitutional - see Mattox v. US (US 1895) page 569

2. If crossX in former testimony was not by D counsel, then court may keep it out in subsequent trial b/c there was not a complete or adequate opportunity to crossX and so 6th (and rule it seems) is violated - - court seems to say unless there is actual crossX (not even just an opportunity), it is not reliable acc’d to 6th - see Pointer v. TX  (US 1965) page 571

3. SC says that you cannot let in a statement against a co-D (even with limiting instructions), but could allow confession against self as statement of a party opponent (as long as 5th is not violated) - see Bruton v. US (US 1968) - 573

(a)  Remember that statement of a co-conspirator can only be let it as furtherance of a conspiracy (not after arrested!)

4.  SC has allowed co-D “interlocking confessions” if all confessions are cumulative (be sure there is no harmful error) - see Harrington v. CA (US 1969) - 576

(a)  Also allowed D confession w/c interlocked with co-D against D himself in Parker v. Randolph (US 1979) - 599 (but overruled by Cruz)

5.  6th has been used to limit power of the state to use testimony that is not reliable b/c no crossX occurred; BUT California v. Green (US 1970) - 579 held that prior statements of W w/c were not crossX’d could be introduced against D b/c was “refreshed” from preliminary hearing but could be crossX’d at trial itself!

(a)  Bottom line is that 6th does not require excluding from evidence prior statement of a W who concedes making statement and who is asked to explain inconsistency w/ full crossX (needs refresher - no memory is equivalent to unavailability)

6.  You must make a good faith effort to “find” an unavailable W - - Note that an opportunity to crossX at a preliminary hearing will satisfy the 6th, even if not actual (opposite Green) - see Ohio v. Roberts (US 1980) - page 595

(a)  Be careful here b/c if you do a DIRECT exam with a HOSTILE W, it can be considered crossX - - if that is the best evid you’ve got, it seems there is enough indicia of reliability to let it in

7.  Problem with availability issue is that over 20 hearsay exceptions w/c do not require availability - - does not seem to be an accurate constitutional touchstone!

8.  Note that Ohio rule is not applicable to a non-testifying co-conspirator who is unavailable and made a statement in furtherance of a conspiracy (b/c a contemporaneous statement is more reliable than anything later) - see US v. Inadi (US1986) - 600

(a)  Seems court went too far in Ohio in terms of availability - an out of court dec is reliable if made in the furtherance of conspiracy; court backs off from Ohio and states that crossX is only one factor of reliability

(b)  Bottom line is that you do not need an independent “unavailability rule” to get in statement of co-conspirator at time of conspiracy

9.  Court holds that non-testifying co-D confession is NOT allowed against other D b/c it is a violation of the 6th, even if it interlocks (overrules Parker) - see US v. Cruz (US 1987) - 608 - unless confessor is testifying and subject to crossX, you can’t admit confession b/c of prejudice (viol 6th)

10.  It is possible to have separate trials for co-D’s OR even to redact confession so D is not implicated by co-D - - but be careful that jury won’t figure out redaction and be prejudiced anyway; be sure jury can follow instructions (Bruton shouldn’t be used as an insurmountable barrier for joint trials) - see Richardson v. Marsh (US 1987) - page 614

11.  6th amend does not need  contemporaneous crossX with out of court declaration as long as at some point you get W on stand and question him about previous statement - - need other indicia of reliability - see US v. Owens (US 1988) -622

(a)  Admissibility here is based on availability, crossX and reliability (all three theories of 6th are intertwined here)

12.  Court has held that it is not necessary for child to be unavailable (i.e., age) to get in evidence via a hearsay exception - - can be available and still get it in (look to reliability) - see White v. Illinois (US 1992) - 670

13.  If state has sufficient interest in a child and trustworthiness of child’s testimony is at issue (i.e., is available but testimony will be faulty b/c of emotion, etc.), then can avoid face to face confrontation with D (via closed circuit TV, etc.) - see Maryland v. Craig (US 1990) - 628

(a)  Dissent feels you need live crossX to get in testimony; literal reading of 6th indicates live face to face confrontation

(b)  Majority feels that live presence will not add to truth-seeking elements of adversary system if child incapable of testifying; 6th does not say “actual” face to fact confrontation

14.  Note that you can’t bootstrap unreliable statements by presenting other trustworthy evidence at trial, as this violates the 6th (i.e., hearsay evidence itself must be trustworthy independent of other evidence) - see Idaho v. Wright (US 1990) - 640

15.  Parallel, independent disclosures of W1 and W2 (children) will only be let in as hearsay (b/c kids emotionally unavailable) if each statement is reliable AND the child is unavailable but has corroborating evidence (seems that W1 can’t use W2 statement as corroboration acc’d to Idaho; need add’l evid) - see Washington v. Swann (Wash 1990) - page 657

16.  Exam - What is YOUR test for what 6th means and how it blends w/ hearsay rules (i.e., hearsay in w/ W for in-court confrontation, even if declarant is unavailable)?  It is :

17.  Good example of theories (from Nesson article, page 682) :

(a)  Cross-X : Hearsay rule requires statements be offered for truth of the matter asserted and be subject to crossX or that they fall w/in exception to the rule.  The confrontation clause of 6th, acc’d to SC, requires that an accusation against a criminal D fall into one of three categories - it must be either :

(1)  subject to crossX,

(2)  fall within a traditional hearsay exception, OR

(3)  have been made under circumstances giving it such indicia of reliability that crossX would be superfluous

(b)  Availability : This approach asserts a preference for live testimony in situations in w/c live testimony is a possibility. The constitutional right of confrontation would require the prosecution to produce available W to testify in open court rather than use their our of court declarations - this seems sort of a dead end, since many of the hearsay rules do not require availability to get in hearsay

(c)  Face to Face : This would include :

(1)  eliminating doubt about who said what

(2)  gives jury opportunity to observe declarant’s demeanor

(3)  subjects declarant to oath before jury

(4)  forces declarant to make statement under psychological pressure b/c D is present





     Note that this section has same probs as crossX section- so is limited help

(d)  Corroboration : The probative value of the W testimony often has to be tested - this can be done via crossX of the W or the declarant OR by indirectly confirming the testimony’s truth w/ corroborating evidence that could itself be tested (but goes more to sufficiency)

(e)  Note that Nesson feels confrontation is a concept that is broader than crossX - crossX might be a primary means, but not the exclusive means of accomplishing confrontation - - he feels that w/o evidence to corroborate hearsay, the jury has not basis equivalent to that provided by crossX - - seems need more than just hearsay exception to meet 6th
VII.  PRIVILEGES 

A. Wigmore – 4 conditions that must be fulfilled to justify a privilege

(a) The communications must originate in a confidence that they will not be disclosed.

(b) This element of confidentiality must be essential to the full and satisfactory maintenance of the relation between the parties.

(c) The relation must be one which in the opinion of the community ought to be sedulously fostered.

(d) The injury that would inure to the relation by the disclosure of the communications must be greater than the benefit thereby gained for the correct disposal litigation.

B. §501

C. Rule 26(b)(3) – Fed Rules of Civ Pro – Trial Preparation – Materials p.773

A.  Overview
1.  FRE 503 on page 707 is proposed - is not adopted

2.  Important set of rules b/c operate to exclude relevant, non-prejudicial evidence for reasons completely unrelated to truth-promoting principles

3.  Remember to note who is the person who holds the privilege and who is the communicant (b/c only person w/ privilege can waive it / be protected)



b.  Wigmore’s Test - policy judgment :

1.  Is communication made in confidence?

2.  Is such confidence deemed essential?

3.  Should relationship be fostered or recognized by law?

4.  Would disclosure of the communication cause more harem that the benefit of disclosure (CBA)?

c.  Ways to justify privilege :

1.  Wigmore / utilitarian - we want clients to talk candidly, etc.

2.  Humanitarian - human dignity should recognize certain privileges (i.e., husband-wife; 5th against self-incrimination)

d.  Goal is to get to truth in courtroom - yet it seems that certain policy issues should trump - humanitarian and professional 

1.  Deciding what privilege is recognized by law is a public policy consideration, not a legal question

e.  Lessons / Problems from Cases :

1.  In Re Farber (NJ 1978) at page 696 - - Shield law used by journalist to protect sources about suspicious death at hospital; does the 6th trump the 1st? It seems that the most important issue is who has the power to create / recognize the privilege - and it’s usually the judge!

(a)  Judge will not allow 1st amend protection here

(b)  Shield law does not survive the 6th amend analysis w/c provides that in all criminal prosecutions the accused shall have the right to compulsory process for obtaining W in his favor - priv must yield here

2.  Viable privileges could include historical, democratic (leg), and constitutional protections - but who decides what is prioritized?

3.  Short of dismissing b/c a privilege was (or was not) trumped is a compromise, i.e., not allowing either party to use debated info if one of those parties was not the true owner of the info

4.  Privilege is a policy in tension w/ disclosure as overall goal (i.e., truth!)

B.  Lawyer-Client Privilege
1.  P whispering to atty during a trial is garden-variety privileged information - both the client and the atty would not have to discuss what was said

2.  Only the communication b/t atty and client is priv - - the information contained therein is not priv, as you can’t immunize an entire subject! If you said the same thing to someone else, it could be used as evidence

3.  Both oral and written notes from client to atty are protected by priv

4.  Handing documents (i.e., a deed) from client to atty is not considered priv, even if done in private - let that in b/c not communication

5.   If a W overheard a conversation b/t attorney and client, it is arguable if that would be priv; FRE 503 thinks it is but Hoy v. Morris (1859) does not indicate that it would be priv

(a)  503(b) has a subjective approach, i.e., if you make a communication that you honestly believe is confidential, than it is privileged

(b)  Hoy gives more of an objective view, indicating it is not priv b/c it was overheard

6.  The objective / subjective standard is important in a variety of contexts, i.e., if you stuffed ballot boxes and then asked an old friend whose a judge for advice on what to do, this may or may not be considered privileged (especially if judge is hearing case)

(a)  Under the objective standard, it would be ridiculous to think that this sort of “old-boy” communication with the judge on hearing the case is privileged

(b)  Under the subjective standard, it should also be disclosed b/c as an attorney himself, the judge should have known that this would not be privileged (see 503(d)(1) - furtherance of crime or fraud not permitted)

7.  Remember that if client believes that there is a privilege, then under 503 this subjective belief will guard communication (even if it is not w/ atty but with a PI or EE of atty)

(a)  F thinks that under the objective theory it can be argued that a reasonable person will be more careful before disclosing highly relevant evid - yet already-disclosed information is easier to get in under the objective theory then subjective barrier

8.  If you are suing atty for malpractice, the atty has every right to disclose confidential communications under 503 b/c atty is defending himself

(a) Note that atty can also breach privilege when atty can’t get paid if the communication is about the retainer fee
9.  There is no categorical answer in terms of whether a portion of the privilege can be waived - some say when you waive part of it, you waive it all; others indicate you can waive certain portions => F thinks you need to evaluate the issue from the facts of the case

10.  Note that an atty can name clients, but he cannot divulge communications b/t them; client may not have to answer if they retained atty (unclear FjD or Kate)

11.  Whether 3rd parties communication is protected is also unclear - - who is the client and who has a reasonable expectation of privacy?

(a)  Prejudice may also play a role in whether info gets in




The Lawyer-Client Privilege in the Corporate Context

a.  F  sees this at the most important and most practical privilege

b.  Issue is : what is scope of ACP when corporation is client (corp is thing created by law) - - who exactly do you represent? Who is immunized? How far does the privilege extend in the context of litigation?

c.  Lessons from Cases / Problems :

1.  The scope of ACP in a corporate context depends on test :

(a)  Subject matter test  => ALL EE of corp involved in subject of litigation w/ corp are covered by privilege (broad) - minority view
(b)  Control-group test => Who ever makes policy for corp gets the privilege (narrow) - majority view
(c)  Note that if you don’t fall into group (b), that doesn’t mean you have to talk- - you can hire your own lawyer (corp may even pay) and then you can get privilege

2.  Work product => notes made by atty when interviewing W and survivors of accident is work product protected b/c atty has right to keep info to himself (own thoughts) - see Hickman v. Taylor (US 1947) page 768

(a)  Note this privilege belongs to the atty (not client) and is further explained in FRCP 26(b)(3)

3.  WP and ACP are different in a number of ways :

(a)  Underlying facts are still discoverable in WP but the communication of ACP may not be (although the entire subject is not protected)

(b)  Atty gets WP and client gets ACP; degree of protection is different in that WP is absolute and ACP is not (more balancing)

4.  Corp itself cannot make an ACP claim b/c is a legal construct and not a person - it must instead be determined who is protected within corp; but note that corp does get some protection (it cannot be completely barred from ACP) - issue of scope is real, but no one contends that there is not privilege at all (see Radiant Burners v. American Gas Assoc. (7th 1963) - no one agrees w/ this case b/c it holds that there is NO ACP for corp)

5.  SC found that there is ACP within corp - i.e., EE don’t have to turn over internal questionnaire circulated for litigation - Factors w/c are key to claiming priv in corp include (see Upjohn Co. v. US (US 1981) page 777) :

(a)  Corp EE w/in corporate setting

(b)  Required by corp supervisor to answer quest

(c)  W/in scope of EE duties

(d)  EE told that this is a confidential assignment




      ** If not in “control group” then above test can be applied to get? protection

6.  Note that if the corp waives privilege at anytime, the INDIV EE will no longer be protected - impacts corp culture morale (see Upjohn)

7.  Even if the four factors of Upjohn are met, there may be policy issues the preclude the privilege protection from being upheld - acc’d to F, if the factors are in fact met, the privilege seems solid enough to allow it to stand

(a)  I.e., S of accident gives written statement then dies - was told that corp had priv (S is EE of corp) - shouldn’t that written statement be privileged against other party unless corp waives it?

(b)  In the above case (a) it seems ACP is more of a barrier than WP is; remember that w/ WP the underlying facts are still discoverable, so even if it absolutely protects atty, the facts can still be discovered; but with ACP, once the W is protected, can’t get that info from that communication (but remember subject is not protected, so could try to get it from another source, but rare)

VIII.  OPINIONS, SCIENTIFIC PROOF AND EXPERT TESTIMONY

A. Lay Opinions

a.  RULE 701 - Opinion Testimony by Lay Witnesses

1.  If the W is not testifying as an expert, his testimony in the form of opinions or inferences is limited to those opinions or inferences which are :

(a)  rationally based on the perception of the W, and
(b)  helpful to a clear understanding of his testimony or the determination of a fact in issue
b.  F states that when an everyday citizen can give an opinion is based on the degree of specificity - W tells what he observed, the actions of D, etc. - - efficient

1.  J as gatekeeper may ask for more specificity - as long as perception of W is credible; this is not a provocative issue

2.  Good question to ask is, “Is opinion the type of opinion rationally perceived by a lay W? Have enough specifics been given?”

c.  Lessons from Problems and Cases :

1.  Majority of courts feel 701 is liberal, and if issue is something a lay W can comment on, then will allow in (i.e., D winked to W - W testifies that this meant D wanted W to create an alibi for D); must always be aware of prejudice, however - see Commonwealth v.  Holden (PA 1957) page 820
2.  A solid foundation must be laid before a W identifies another or attempts to give an opinion - - be sure that enough specificity is given in order for statements to be justified (i.e., can’t say you say Mrs. J’s baby 300 yards away w/o indicating how you knew who the baby was prior to identification)
3.  Perception / Observations opinions are usually fine for lay testimony - but something like evaluating a presidential debate is more complicated - - need to lay a foundation and be quite specific for the testimony to get in
4.  Lay persons opinion about appearance or conduct is usually fine as an observation, however, asking a lay person how long someone appears to have been deceased is something you would need a scientific expert for (forensics)
B.  Expert Testimony, Scientific Proof, and Junk Science
a.  RULE 702 - Testimony By Experts
1.  If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a W qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.

b.  Lessons from Problems and Cases :

1.  Frye Rule - holds that “the thing from w/c the deduction is made must be sufficiently established to have gained general acceptance in the particular field in w/c it belongs”

(a)  This test was overruled by 702 and Daubert ; Frye is deemed much more narrow than 702 - but see infra for a further discussion

2.  Note that there is a difference b/t method of expert deduction and the science itself; even if the science is sound, the method may be faulty or just wrong, so won’t allow data in (Tybor article, page 832)

3.  Probative value and prejudicial effect (including Constitutional discussions) may preclude relevant testimony (i.e., lie detector test) from coming in - - be careful w/ probativeness, though, b/c it may be “junk science”
4.  Relevancy is also dependent upon what parties believe to be true. For example, a dowser’s measurement of  water seems to be junk science objectively, however if two parties signed a K agreeing to follow whatever dowser says, than what the dowser says is relevant and probative
5.  Note that in 702 you can be qualified as an expert due to your experience w/ a certain type of work (i.e., trucking) - - don’t try to squeeze a non-ordinary subject into a lay opinion just b/c W doesn’t have “degrees” - - remember that experience can qualify you (helps juries)
(a)  When deciding if someone is an expert, it is acceptable to question and crossX the expert 

(b)  Once qualified as an expert acc’d to the court, the jury will have to listen, but does not have to believe what is being said (more sufficiency then admissibility)
6.  If information that is being testified to is not something known to the ordinary person, the W will have to be qualified as an expert (experience can do so); but 702 also asks if the testimony is so inherently implausible that it should not be permitted - see US v. Johnson (5th 1978) - page 834 (pot case)

(a)  Can always admit and let jury decide sufficiency; note that “inherently implausible” seems to be a broad standard w/c keeps only a few things out; opposite of Frye w/c is much more narrow and keeps more out

(b)  Follow Daubert for standard!!
c.  RULE 703 - Bases of Opinion Testimony by Experts
1.  The facts or data in the particular case upon w/c an expert bases an opinion or inference may be those perceived by or made known to him at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence.

2.  Adv. Comm. Notes 

(a)  Facts or data upon w/c expert opinions are based may, under the rule, be derived from three possible sources :

(1)  Firsthand observation of W

(2)  Presentation at trial (hear facts and draw conclusion)

(3)  Presentation of data to the expert outside of court and other than by his own perception 

d.  Lessons from Problems and Cases :

1.  Note that an expert may rely on inadmissible evidence acc’d to 703 - to get in evid, the standard to be met is “data reasonably relied upon by experts in the field” - - but note that means the expert can “reasonably rely upon” hearsay in data b/c inadmissible evid is fine to rely upon!

(a)  This means an atty may get in otherwise inadmissible evidence via an expert’s testimony that he relied on it; but note you CANNOT get the underlying, relied upon evidence in separately

2.  (705 also allows opinion testimony in w/o requiring the expert to state the information that he relied upon

3.  Expert must have reasonably relied upon inadmissible evidence - - but can get it in via testimony; seems to drive wedge into hearsay

(a)  But be careful b/c you don’t always need an expert to get evidence in - see if there is a valid exception (i.e., 803 - learned treatises) so that evidence can get in independently of its own merit

4.  Court has discretion as to what is “unreasonably relied upon data,” i.e., ct wouldn’t allow expert opinion as to rape based on post-rape symptoms of alleged victim (see State v. Saldana (Minn 1982) page 841); but not all courts would find this way - discretionary

e.  RULE 704(b) - HINCKLEY AMENDMENT
1.  Can’t have expert testify to mental state unless it is about abuse - don’t want expert to give opinion on insanity even if opinion is reasonably relied upon

(a)  D only remembers one thing but not crime - - need psych b/c D denies crime (mens rea?)

(b)  D told by god / dog / etc. to commit crime - - don’t need psych b/c D intended to commit murder, regardless of who told him about it (so limits expert)

f.  Lessons from Problems and Cases :

1.  Whether an expert’s testimony will be helpful often comes down to whether the testimony would be helpful to the jury or if it will unnecessarily infringe upon the jury’s province - see State v. Chapple (AZ 1983) - page 447 w/c discusses whether an eye-witness expert is necessary for the jury to decide reliability of eyewitness testimony

(a)  Good question to ask is, “Would a person know this information as common knowledge?” If not, can be helpful

(b)  Point is that it can come out either way - analysis is important

2.  Part of deciding if the jury would find the info helpful, is establishing that the expert is a qualified expert and has based his opinion on a reasonable basis (i.e., PSE / Voice Print expert may not even be considered a real expert) - see Barrel of  Fun, Inc. v. State Farm Fire & Casualty Co. (5th 1984) - page 856

(a)  There is a difference b/c the expert themselves (credibility) and the data they are relying on (i.e., can have a qualified expert relying on flawed data or can have an unreliable expert b/c relied on junk science - and then he may not even be an expert)

3.  Court may allow evidence / expert tests under 702 even if it is cutting-edge science (not Frye); Test is a liberal standard - note judge can still weigh prejudice (from US v. Downing (3d 1985) page 861):

(a)  Evidence must survive a preliminary inquiry (in limine) - derived from the helpfulness standard of 702 - balancing test of two factors :

(1)  The reliability of the scientific principles upon w/c the expert testimony rests, hence the potential of the testimony to aid the jury in reaching an accurate resolution of a disputed issue, and 

(2)  The likelihood that the introduction of the testimony may in some way overwhelm or mislead the jury

(b)  The introduction of the testimony depends upon the “fit,” i.e., upon a specific proffer showing that scientific research has established that particular features of the eyewitness identifications involved may have impaired the accuracy of those identifications

4.  The entire preliminary inquiry under Downing includes three liberal factors :

(a)  The soundness and reliability of the process or technique used in generating the evidence

(b)  The possibility that admitting the evidence would overwhelm, confuse, or mislead the jury

(c)  The proffered connection b/t the scientific research or test result to be presented, and particular disputed factual issues in the case

C.  Current State of the Law
a.  What constitutes an expert? Following questions are heart of debate :

(a)  What is legal std by w/ we judge expert testimony?

(b)  Assuming a person is an expert, may his or her underlying method/process be challenged as unreliable and therefore inadmissible?

b.  Courts will keep out opinions / conclusions of experts if the underlying data is flawed (even if sound science) - - see In Re Agent Orange PL Litig (Lilley) (1987) (note that in this case the expert tried to prove causation w/ AO and this one opt-out  - he was told his underlying data was flawed; the only way the class settled was b/c the J. felt that even w/o individual causation, there was evidence of a statistically significant causation among the group => justified settlement)

c.  Daubert v. Merrel Dow (1973)




Page 919

1.  Gives standard upon w/c to base analysis of “good science”

2.  Frye is superseded by FRE 702 (reliable, relevant, and valid - p. 923) 

3.  FRE 702 has a helpfulness standard (not general acceptance)

4.  Seems factors placed forth by court end up splitting the court b/c some don’t fee court should be giving standards

(a)  Some of these standards include testing, peer review, potential rate of error and accuracy, as well as the Frye standard of general acceptance

5.  Post-Daubert => Unclear if we have become more or less restrictive than Frye; perhaps it is the same std in practice camouflaged by different names and theory

(a)  Do factors give gatekeeper a larger role? Or just an excuse to keep more out / let more in?

(b)  Note that Glazer v. Thompson (Supp) cites Daubert and thinks P should have an easier time getting in evidence - - remands the case to give P another crack at getting in expert evidence

d.  Carmichael (1999) - a few weeks ago!

1.  Daubert factors may apply, but not bound by them - may not be pertinent, especially depending upon expert - - re-affirms gatekeeping position of judge

2.  This is a tire case - not science or medical 

(a)  Seems Daubert is not limited to science cases

3.  Daubert criteria are only advisory (not exclusive) - want to make it easier to get evid in, but this may actually make it harder 

(a)  In this case the expert didn’t fulfill necessary requirements to get in; but notes that you can have experts in such cases

4.  Seems Daubert has created a cottage industry - trial judge willing to exercise more discretion in keeping out more questionable evidence - - seems to be more limiting w/c is ironic b/c 702 was supposed to be more liberal (seems anti-P)

IX.  WRITINGS
A.  Overview
a.  Two basic rules include :

1.  Is writing authentic - is it what it purports to be (corollary to credibility)

2.  What is the best evidence?

b.  Writings are used to refresh recollection (612), impeach testimony (613), justify use of an expert (703), past recollection recorded (807(5)), business records, and “other exceptions” (803 (5)-(13) - - documents can be more powerful than oral evidence

B.  Authentication
a.  RULE 901 - Requirement of Authentication or Identification
1.  (a) General Provision - The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims

2.  (b) Illustrations - By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming w/ the requirements of this rule :

(1)  Testimony of W w/ knowledge (Testimony that a matter is what it is claimed to be)

(2)  Nonexpert opinion on handwriting (as to genuineness based upon familiarity not acquired for purposes of litigation)

(3)  Comparison by trier of expert W (with specimens w/c have been authenticated

(4)  Distinctive characteristics and the like (appearance, contents, substance, internal patterns, or other distinctive char, taken in conjunction w/ circumstances

(5)  Voice identification (whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at anytime under circumstances connecting it with the alleged speaker)

(6)  Telephone conversations (by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (a) in the case of a person, circumstance, including self-identification, show the person answering to be the one called, or (b) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the phone)

(7)  Public records or reports (evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept)

(8)  Ancient documents or data compilation (evidence that a document or data compilation, in any form, (a) is in such condition as to create no suspicion concerning its authenticity, (b) was in a place where it, if authentic, would likely be, and (c ) has been in existence 20 years or more at time it is offered

(9)  Process or system (evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result

(10)  Methods provided by statute or rule (any method of authentication or identification provided by Act of Congress or by other rules prescribed by the SC pursuant to statutory authority)

b.  RULE 902 - Self-Authentication
1.  Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following (see pages 942-44) :

(a)  Domestic pubic documents under seal

(b)  Domestic public documents not under seal (but bears signature of officer in his official capacity)

(c)  Foreign public documents

(d)  Certified copies of public records

(e)  Official publications

(f)  Newspapers and periodicals

(g)  Trade inscriptions and the like

(h)  Acknowledgment documents (certificate)

(i)  Commercial Paper and related documents

(j)  Presumptions under Acts of Congress

c.  RULE 903 - Subscribing W Testimony Unnecessary
1.  The testimony of a subscribing W is not necessary to authenticate writing unless required by the laws of the jurisdiction whose laws govern validity of writing

d.  FRCP 44 - Domestic and Foreign authentication of official documents; FRCrimP 27 follows same manner as civil actions

e.  Feinberg points :

1.  Authentication is a condition precedent to admissibility - satisfied by evidence sufficient to support a finding that matter is what it claims to be

2.  According to 901(a) you cannot rely on inadmissible evidence to authenticate -can only use evidence sufficient to support finding of admissibility

3.  Chain of custody requirement is not mentioned in 901(a), but as a practical matter, chain of custody is the best way (but not required)

(a)  Just must show document is genuine - not that it is admissible, but that it is authentic as a pre-condition to admissibility

(b)  Is a general proof requirement - 901(b) is not all inclusive

4.  Note that acc’d to 703, experts do not have to rely on admissible evidence - just reasonable - so counsel may try to get in a document that is inadm under 901 b/c of authentication issues in under 703 via expert

5.  902 finds that some evidence is inherently reliable - presumption of authenticity so do not want to waste court’s time

(a)  Authentication is a rebuttable presumption, but still efficient to use 902

f.  Lessons from Problems / Cases :

1.  Can get a document in via personal knowledge (firsthand - 901(b)(1)) or even by signature under (b)(2) and (3)

2.  A recorded document, such as a deed, is self-authenticated under 902(4), (8); a newspaper is also self-authenticated (902(6))

3.  Remember that a foundation must be laid, especially for circumstantial evidence (i.e., list of expenditures) - - call W to stand who have personal, firsthand knowledge to lay foundation

(a)  Calling a W to stand who has personal knowledge makes it easier to authenticate documents (i.e., tax receipts / forms - call accountant)

4.  Distinctive characteristics, such as a check cancellation bar on back, will authenticate check w/o calling a W from bank - just want to know if document is what it says it is

5.  According to the Advisory Committee Notes, 901(b)(4) - can use one letter to authenticate another letter (i.e., put D on stand saying he wrote to G and this was in response to G’s letter) - reply letter technique
6.  901(b)(6) - telephone conversations are fine as long as you can show person called was party you said it was - - need self-identification of other party on phone (must identify self or D must be able to identify voice and testify to it)

7.  It is much harder to authenticate documents when the evidence itself is inadmissible - almost impossible

8.  Lay handwriting “nonexperts” must know signature prior to litigation - they can’t learn it for the litigation


(a) Can’t learn this in prep for trial unless you are qualified as expert

9.  Remember that we are just authenticating the documents - just getting the document in may not speak to probativeness or relevancy - many times that is for the jury to decide

10.  Anything with letterhead signed by W or party will come in (easy case) - it is a 901(b)(4) distinctive characteristic (stationary, residence, all mailed)

11.  Can authenticate business records (hearsay exceptions) via 901(b)(9) - process or system; can call W to testify to process or system

12.  Important => You cannot authenticate a document with inadmissible evidence; so, if document is offered for the truth of the matter at hand (issue) then be sure you are basing authentication on admissible evidence

(a)  BUT be careful - sometimes a document not offered for truth of matter (i.e., just offered to show D was “on notice” so don’t need a hearsay exception to combat inadmissibility) HELP here - - I thought we weren’t using documents for content, but just to say it is what it is; why isn’t the ancient document rule enough? Other examples just use plain rules!
(b)  In this regard, a document can be admitted to show mental state, but must be authenticated based on admissible evidence, i.e., 901(b)(8) - ancient document exception - see Threadgrill v. Armstrong (3d 1991) page 847

(c)  This requirement usually allows you to kill two birds with one stone b/c you will get document authenticated and admitted into evidence b/c the very evid used for authentication is admissible!

13.  901(b)(10) (methods provided by statutes or rules by Congress or SC) is liberal - you can offer document to prove absence of another document (so FRCP and FRCrP both fall into this category); note also that documents under something like the “National Firearm Act” could be authenticated under 902(1) as an official document

14.  901(b)(6) (telephone calls) - circumstantial evid that the court can determine if authentic - may do so in ordinary course of business (i.e., IRS agent gets D’s phone # from husband of D, then is authentic)

(a)  But note, you do need self-authentication by other party on phone; this could be problematic if that very identification goes to the truth of the matter asserted (i.e., person on phone coerced D to pass bad checks - is issue here!); then that is hearsay and so authentication is not based on admissible evidence

(1)  Irony here is that if identification of caller was just “someone” and not specific person, then would not go to truth of matter, and would then be admissible b/c no hearsay problem

(2)  If person just recognized voice of person, then it would be admissible under 901(b)(5) - observ of W and not hearsay of caller saying name

(b)  If the identification of the person on the phone does not go to the truth of the matter at hand, then can get in via 901(b)(6) - - of course, you might need to get in the substance of the call - - depending on who the caller is, see if a hearsay exception applies so that authentication and ultimate admissibility is based on admissible evidence

(1)  I.e., try statement of a party opponent - be careful b/c if more than one, may not know w/c it is (see O’Neil case where the court used this exception and then shifted the burden to all the D to prove it wasn’t one of them who made statement as a party opponent - if could prove that, then wouldn’t come in b/c hearsay exception wouldn’t apply)

(2)  Could try statement of co-conspirator in furtherance of conspiracy 

15.  When calling a company, you may not necessarily be talking to the owner of the enterprise (i.e., JE, Inc. - you may not talk to “joe”) - - this is circumstantial evidence and hard to prove if there is no self-identification - - note that it may be insufficient, even if it comes in

16.  Be sure to lay foundation - even if a W can identify evidence, be sure we know what it is, how it got there, when and why the W can identify it, etc.
17.  901 does not require chain of custody to meet rule, however, it seems most practical and sufficient way to get it into evidence (of course, distinctive marks help if chain of custody was broken)
(a)  Something like a suitcase made of cocaine would be so unique that even if a chain of custody was broken, it would be allowed in - see US .v Mahecha-Onofre (1st 1991) page 961

(b)  Something everyday - like shorts w/ stains - must be held in chain of custody for it to be authentic - - there is too much of  a danger for one party to suppress the true nature of the evidence (i.e., blood or paint?) so must be authenticated - - see Miller v. Pate (US 1967) page 963

18.  Live evidence may be used in courtroom for one day; but gets difficult on appeal, etc. (i.e., show resemblance for paternity suit - F thinks is one of the only times it’s allowed) - - of course, be sure not too prejudicial (child, $$, etc.)

19.  Jury can also take a field trip to view evidence (i.e., spite fence) - won’t be seen as violating D’s Constitutional rights if both attys are present w/ judge, etc.

(a)  DP problems arise when jurors go out on their own

20.  Photo of evidence (i.e., spite fence) is allowable if an adequate foundation has been laid - see Adamczuk v. Holloway (PA 1940) page 968 w/c explains that laying a foundation includes:

(a)  W saying he saw scene and photo looks like it (personal observation is the easiest way) - “It is well settled that a photo may be put in evidence if relevant to the issue and if verified; it does not have to be verified by the taker - - its verification depends on the competency of the verifying W and as to that the trial judge must in the first instance decide, subject to reversal for substantial error (Wigmore - 969)

(b)  Can also get an expert in to evaluate the photo

21.  Personal observation of W is most helpful - i.e., if have hidden camera evidence, then get a W in who knows how camera was set up and how process works

C.  Best Evidence Rule
a.  General Info :

1.  Bring in item (not copy), if not, get next best thing; but note there is “no hierarchy of secondary evidence”

2.  Applies to writings / documents and other “similar things” (letters, books, photos)

3.  Just as with authentication, don’t be concerned with probativeness, just about what the best evid when contents of document needs to be proved (get substance to jury) 

b.  RULE 1001 - Definitions
1.  Writings and recordings - “writings” and “recordings” consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, or photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation

2.  Photographs - include still photographs, X-ray films, video tapes, and motion pictures

3.  Originals - an original of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An “original” of a photo includes the negative or any print therefrom. If data are stored in a computer or the negative or any similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an “original”

4.  Duplicate - A “duplicate” is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques w/c accurately reproduces the original.

c.  RULE 1002 - Requirement of Original
1.  To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress

d.  RULE 1003 - Admissibility of Duplicates
1.  A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original, or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original

e.  RULE 1004 - Admissibility of Other Evidence of Contents
1.  The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if ;

(1)  Originals lost or destroyed-  All originals are lost or have been destroyed, unless the proponent lost or them in bad faith

(2)  Original not obtainable - No original can be obtained by any available judicial process or procedure; or

(3)  Original in possession of opponent - At a time when an original was under the control of the party against whom offered, he was put on notice, by the pleadings or otherwise, that the content would be a subject of proof at the hearing, and he does not produce the original at the hearing; or

(4)  Collateral matters - The writing, recording, or photograph is not closely related  to a controlling issue

f.  RULE 1007 - Testimony or Written Admission of Party
1.  Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by his written admission, w/o accounting for the nonproduction of the original

g.  RULE 1008 - Functions of  Court and Jury
1.  When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance w/ the provisions of Rule 104. However, when an issues is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflect the contents, the issue is for the trier of fact to determine as in the case of other issues of fact

h.  Lessons from Problems / Cases :

1.  If have original (i.e., deed) document, get the document in unless it is lost, then follow other rules (1002)

2.  BER has no application for chattel (i.e., spark plugs) - - only refers to “writings” and “similar evidence” under 1001

3.  BER applies to documents themselves; so that means that a W can testify to what he saw at a crime scene, even if a form exists w/c documents it; however, if W wants to testify to content of form, then need to bring in form for documentation (BER)

(a)  If W wants to testify to a statement (be careful of hearsay) that is not considered content of doc, then don’t have to bring in form via BER; BER only triggered when need document itself

4.  If originals (i.e., checks) are destroyed not in bad faith, the BER will not be a barrier to getting copies (i.e., microfilm) in; be sure foundation is laid - see US v. Carroll (1st 1988) page 989

5.  If contents of form (like laundry ticket) are to be testified to (even as terms of K), BER wants the original; if orig disposed of in good faith, then carbon copy will be allowed as duplicate

(a)  Same goes for photo - if want to prove content of photo, bring it in

6.  If you have a transcribed confession, would need document b/c testifying to contents therein; if W is testifying to what he heard (orally - hearsay exceptions!) then don’t need document b/c not referring to content of document

(a)  If there was a tape of confession, may not need BER b/c D can relate essence of what was said

7.  Perjury - will have both oral testimony and transcript of court; SC says that you don’t need transcript to prove lies - oral testimony sufficient so BER not triggered - see Meyers v. US (US 1949) page 991

(a)  Dissent feels that court should not rely on recollection, but should use transcript to jury (this is judicial engineering; rules don’t indicate this)

8.  If there is a large amount of documentation / tapes, etc. - it is permissible under 1006 to give a summary - but must lay foundation :

(a)  Originals must be made available to other side (DP)

(b)  Tapes themselves must be admissible evidence - summary must be based on admissible evidence
9.  According to leg history of 1002, BER cannot be used for testimony indicating that writings do not contain info related to matter (BER does not apply to documents w/c are devoid of relevant info -can’t use BER to prove what’s not in document!

(a)  Using document w/c shows absence of info takes BER too far (Madera)

10.  If you are presenting content of document itself, then would need document; but proving content of document does not only need to be done w/ document itself => can have W who observed document or crime; be sure you know what testimony is about 

(a)  If testifying about bonds themselves, don’t need to get list (document) of the bond #’s; can just testify to bonds themselves and not list, so BER not implicated - see US v. Ratcliff (8th 1980)

11.  If other party does not raise objection to photocopy, then P does not need to explain where original is => D burden to question where original is

(a)  If D raises issue of original and court is convinced that P destroyed original in bad faith, then copy is not admissible

(b)  But if court is convinced it was destroyed in good faith, then judge can give copy to jury and let them decide factual accuracy; P then has burden to prove it is accurate copy

12.  There is no hierarchy to secondary evidence, so if the original lost in good faith, then a W can testify orally to contents => but can’t testify to document itself; must testify to contents 

(a)  BER not applicable, so anything relevant can be next best evidence since no hierarchy exists for secondary evidence

13.  You can get around hearsay objections to documents with such rules as past recollection recorded, etc. if copied document was made contemporaneously with original now lost; one way to get in copy past BER and hearsay objection

(a)  803(5) - past recollection recorded works well when originals are lost in good faith, but copies were made contemporaneously with originals - - be sure that foundation is laid (i.e., if have list of numbers, that is what the BER applies to; if can’t remember the list, can use 803(5)) 

(b)  Be sure you are getting in document and not chattel!

14.  If original was destroyed in bad faith, court will not allow copy in unless there is a really good explanation as to why it was destroyed

(a)  If original destroyed in good faith (i.e., standard procedure), then W can testify to contents of document b/c no hierarchy of secondary evidence

(b)  This goes to common sense - if don’t have best evidence, than need a substitute; can be anything acc’d to 1004(2) - see US v. Taylor (9th 1981) page 1003

i.  RULE 1005 - Public Records
1.  The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance w/ Rule 902 or testified to be correct by a W who has compared it with the original. If a copy w/c complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the content may be given.

2.  Advisory Committee Notes
(a)  Judicial decisions and statutes commonly hold that no explanation need be given for failure to produce the original of a public record (removing docs would be serious inconvenience)

(b)  There is a preference for certified or compared copies in secondary evidence - don’t want to open doors to every kind of secondary evidence

j.  Lessons from Problems / Cases :

1.  If have one document (i.e., deed) it may not be reflective of earlier information w/c may have been destroyed on earlier document; if that is the case, then any secondary evidence will be allowed for that original first document now destroyed

k.  RULE 1006 - Summaries
1.  The contents of voluminous writings, recordings, or photographs w/c cannot conveniently be examined in court may be presented in the form of a chart, summary or calculation. The originals, or duplicates, shall be made available for examination or copying or both by other parties at reasonable time and place. The court may order that they be produced in court.

l.  Lessons from Problems / Cases :

1.  In order to get summary in, a foundation must be laid - document reviewed and had knowledge about testimony (inconvenient to get original in) - see US v. Scales (1979) page 1011

2.  Underlying evidence must be admissible for summary to be admissible
(a)  You don’t actually have to admit all evidence first, it just must be admissible, and then can admit summary

(b)  BoP on offering party to demonstrate admissibility, unless W is an expert, in w/c case his testimony does not have to rely on adm evid

3.  Other party probably aware of evidence already, but be sure they see it before a summary is given (court will want other party to see it first)

4.  6th amend issue not fatal b/c W is present, can be crossX’d, and all evid admitted

XVI. Opinions, Scientific Proof and Expert Testimony

A. FRE 701 Opinion Testimony by Law Witnesses

If the witness is not testifying as an expert, his testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of his testimony or the determination of a fact at issue.

B. FRE 702 Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.

C. FRE 703 Bases of Opinion Testimony by Experts

D. FRE 705 Disclosure of Facts or Data Underlying Expert Opinion

XVII. Writings

A. FRE 901 Requirement of Authentication or Identification

B. FRE 902 Self-Authentication

C. FRE 903 Subscribing Witness’s Testimony Unnecessary

D. Rule 44 Fed Rules of Civ Pro – Proof of Official Record

E. Rule 27 Fed Rules of Civ Pro – Proof of Official Record

F. Best Evidence Rule

1. FRE 1001 Definitions

2. FRE 1002 Requirement of Original

3. FRE 1003 Admissibility of Duplicates

4. FRE 1004 Admissibility of Other Evidence of Contents

5. FRE 1007 Testimony or Written Admission of Party

6. FRE 1008 Functions of Court and Jury

7. FRE 1006 Summaries

