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EVIDENCE—Feinberg- Spring 2000

I.  INTRODUCTION

A.  What is Evidence?

1)  Rule and paradigm to recreate the truth in courtroom

2)  Law of evidence permits certain testimony - oral, material objects etc- offered to prove the existence of a material fact
3)  Meant to protect the jury from the wiley attributes of attorneys
4)  We are also dealing with an adversary system- inherent inequity in adversaries- designed to promote creative lawyering
II.
RELEVANCE: FRE 401, 402, 403
A.  Is the evidence sought to be admitted relevant to the objective sought to be proven? 

1.  King Solomon’s problem (28): Relevance as relational concept.  Threatening to split the baby has nothing to do with who is actually the mother, but might be relevant to determining who would be the better mother.  

2.  When deciding whether something is relevant, need to know what it is you’re trying to prove:  for what purpose is the evidence offered?  What is sought to be proven? 

3.  Also - important- whose perspective are we looking from?

B.  Selected Problems

1.  Mangled Hand:  guys hand is caught in machine- employer wants to offer evidence that guy wasn’t paying attention- contributorily negligent

a)  relevant?  Must know the substantive law- cont. negligence is not a defense here- irrelevant

2.  Unopened Drum of Paint:  1st drum of paint is bad- wants money back on second drum of paint

a)  this is a breach of warranty case- relevant?  No- what matters is customer satisfaction- which makes it highly relevant- unhappy because 1st paint was bad

3.  Dr. Who Visits Salem:  if drown from dunking- you are a witch, if you live- you’re not- everyone who has been dunked dies

a)  should evidence of refusing to be dunked be admitted?  (’s actually believe the test is fair- jurors, community believe this is fair- might say admit

b)  judge from our day- say- this is crap- not admit

4.  Tanner v. United States: Partying jurors— want to offer evidence of misconduct during deliberations.  USSC says CL rule flatly prohibited the admission of juror testimony to impeach a jury verdict.  Only exceptions were when jurors had been affected by an “extraneous influence.”.  Rule 606(b) codifies this, and court rejects argument that alcohol & drugs voluntarily ingested by this jury qualify.  Concerned that public’s faith in the jury system will be undermined by “barrage of post verdict scrutiny of juror conduct.”  Dissent says 606(b) doesn’t exclude juror testimony as to matters occurring before or after deliberations, so should be let in.  Also feels “outside influence” exception has been met.  PD says stability & finality of judgments is important.

a)  misconduct is not relevant- Feinberg says, once a verdict is in, it sticks

5.  Burned Butt:  accident- one guy found a cigarette butt in the garage- wants to use it as evidence

a)  relevant?  Yes- this is my theory of the case- that his lighting the cigarette caused the accident- it may not be sufficient, but let it in

b)  Remember- there is a low threshold of admissibility:  will it help the jury find the truth?

6.  Beer Cans in the Car:  ( arrested- drinking and driving- 3 options- can is full, empty or ½ empty

        a)  all admissible- yet, only the half full is really probative

C.   Conditional Relevance: (52-60) FRE 104
1.  Must lay a foundation to show how such evidence is relevant- that is going to vary 

2.  The Rim:  trying to prove (’s speed by where a rim landed

a)  Conditionally relevant- in order for it to be relevant, you have to show that it came from the Chevy

b)  How would you establish relevance?  Call a mechanic- say, yeah the rim is missing- that’s enough

3.  Romano v. Ann & Hope Factory Outlet:  

a)  Bike accident- and bike is missing at time of trial- idea is that the condition of the bike today is different from condition of bike year before

b)  old and dated- and that makes the testimony irrelevant

c)  Ps claim defect was a plastic cap—D argues the jury never should have been told by an expert that plastic should not have been used to construct the cap.  Expert’s theory was that the plastic cap was inherently insecure, loosened, and allowed dirt in which messed up the brakes.  (s contend that  the relevancy of the expert’s examination depended upon proof of another conditionally relevant prelim fact—that the bike remained unchanged between accident and experiment—both should have been for the jury to decide.  Appeals court upheld trial judge’s exclusion of the expert evidence—he felt the bike had changed.  App ct. preferred judicial discretion to Rule 104(b).  

D.  Prejudice & Probativeness: FRE 403

1.  Picture is worth a thousand words:  want to introduce gory pictures of the crime scene.  Can it be admitted?

a)  they are highly probative- people have to prove case beyond reasonable doubt

b)  government has every right to introduce these- this is not legal prejudice

2.  United States v. Yahweh Ben Yahweh (61): Held okay to let in very large, color photos of a particularly gruesome autopsy.  Cited a case which said that “relevant evidence is inherently prejudicial.”  Here, held that probative value substantially outweighed danger of unfair prejudice—pictures magnified but did not distort wounds, and corroborated testimony of witnesses whose credibility was central to the government’s case.

3.  United States v. Grassi (64): D indicted on charge of distributing obscene films.  D wanted to stipulate that the films were obscene so that jury would not see them but prosecutor refused.  Says that while Parr rule is not a blanket prohibition against compelling the gov’t to accept a D’s stipulations, in most cases a party has the right to present their evidence to the jury.  Held that in this instance as well as with other applications of Rule 403, discretion needs to be exercised in balancing probity and prejudice to ensure a fair trial.

4.  Feinberg’s Abortion Hypo:  can pictures of aborted fetus come in?

a)  logically- relevant

b)  403- unduly prejudicial- if you want to prove survivability outside womb- have doctor testify- pictures would inappropriately sway the jury

5.  Coppertone Corpse:  freak accident- kid hit on head with baseball- can show picture of kid in coffin?

a)  relevant?  Not to culpability- but to damages- kid is worth weight in gold

b)  Too prejudicial? Yes- kid is all done up- get picture of him in everyday life

E.   Problems in Circumstantial Proof
1.  People v. ADAMSON (69):   D had stocking tops in his apt, but none which matched those found at the crime scene (bottom part of stocking found under body).  

a)  Feinberg- says that here there is no match- certainly not sufficiently probative alone.  

b)  Held that stocking tops in D’s apt indicated that D had some use for stocking tops, which  tended to ID D as the one who took away the top of Victim’s stocking.  Presence of stocking tops in D’s apt constitutes “logical link in the chain of evidence.”- like one more link in the chain  Evidence that tends to throw light on a fact in dispute may be admitted; jury will determine what weight to give the evidence.  USSC affirmed decision to admit

c)  low threshold- again- argue what you want to the jury 

2.  State v. Stone (71):   P alleges father abused her.  P testified that condoms were sometimes used; sometimes not.  D arrested w/2 condoms in his wallet—7 months later.

a)  Held that poss of the condoms didn’t tend to prove that he had committed the crime and that admitting the evidence was prejudicial error.  

b)  This might be relevant- but too prejudicial- look- this is remote, it’s a common item- and prejudicial- jury will say any married man with condoms is a bad guy- condoms are not coming in

3.  Malodorous T-Shirt:  been an assault- woman says- he smelled real bad- arresting officer 5 months later says he was wearing 7 t-shirts, each smellier than the one before

a)  relevant?  Highly- prejudicial?  That he smells?  Get him off the street

b)  here- much more unique than the condoms- coming in

4.  Bombs, Bats and Hammers:  there was an explosion- neighbor borrows clothespin day before explosion

a)  can expert say that clothespin could be triggering device?  Too prejudicial- this is a common item, no linkage or foundation laid- not coming in- 403

b)  victim is beaten- could have been with bat or hammer- witness finds these items under (’s bed- relevant?  Yes- foundation here has been laid by witness- common items- witness adds the link- in it comes

c)  what if there is no hammer found- can you just show it to the jury?  No way- no link- witness not even in possession of ( 

5.  Flight/non-flight problems
a)  should evidence of (’s flight be admitted as evidence of guilt?  Court will allow it

b)  non flight as evidence- non-flight is different- there are hundreds of reasons why you wouldn’t run- never allowed as an inference of innocence 

6.  U.S. v. Silverman (76): 

a)  Held that flight instructions were improperly given b/c D’s concealment of his identity lacked sufficient  connection to the criminal acts for which he was charged.  Although reasonable to infer that D’s concealment meant he was conscious of being suspected of some wrongdoing, no evidence from which it can be inferred that he was conscious of guilt of any cocaine-related offense.

b)  if you want to make the argument that flight is evidence of guilt- you have to make an argument that ( knew he had been charged

c)    Dissent says sufficient evidence that D’s evasive conduct was prompted by fear of app for the jury to infer his guilt.  Jury properly instructed and could determine whether the inf. should be drawn in light of the other evidence.

7.  JENKINS v. Anderson (81):may silence be circumstantial evidence of guilt? 

a)  USSC held that the use of pre-arrest silence to impeach a D’s credibility does not violate the Const. 

b)   Dissent says that the decision seriously undermines priv against self-incrim and right to present a defense.  PD talks about Action (avoidance of police), Belief (consciousness of guilt/targetedness), Conclusion (guilty). 

F.  Spoilation of Evidence

1.  Toilet Bowl Evidence:  consciousness of guilt through spoilation of evidence

a)  gove have to show that he was the last one with evidence- we want inference that he tried to flush them.

2.  Neither a Borrower nor Lender Be

a)  allegations that ( owes money- wants to offer testimony that he owes someone else money- and that it is his handwriting on the note

b)  relevant?  Low threshold for relevancy- prejudicial?  Will jury be skewed?  He’s a deadbeat- bad guy- junkie

3.  Double Indemnity- claims that her husband’s death is accidental- insurance company disputes that

a)  want to offer evidence that he was embezzling and that went to track to kill himself

b)  too prejudicial- he was a thief- on double indemnity

c)  if you want to get this evidence in- have to lay a foundation- what are we trying to prove?  If proper foundation has been laid- unlikely to keep it out

  G.   Probability and Statistical Proof
1.  People v. Collins(95): 

a)  put a statistician on the stand to show how small the probability of it being another white blonde, black male, yellow car.

b)   totally flawed model- unsound how they extrapolated on this

c)  prejudicial- the jury will fixate on this- idea that they are in awe of mathematician

2.  Smtih v. Rapid Transit (105):

a)  D had sole franchise for running a bus line on the street in question, but this didn’t preclude private or chartered buses from using the street.  

b)  here, the statistical evidence is much better- but Feinberg says we will never convict anyone based solely on statistical evidence.  Need a witness to tie the statistical evidence to

c)  Directed verdict for D upheld.  

d)  Like Blue Bus hypo—Anything wrong with holding the blue bus co liable?  Blue bus will be held responsible for 100% of the injuries even though it’s only statistically likely to have caused 80% of them.

III.
CATEGORICAL RULES OF EXCLUSION: FRE 407-11
A.  407- Subsequent Remedial Measures:

When, after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evidence of the subsequent remedial measures is not admissible to prove negligence or culpable conduct in connection with the event.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as providing ownership, control, or feasibility of precautionary measures, if controverted or impeachment.

B.  What do the advisory notes say?

1)  evidence of actions taken prior to the event that caused the injury do not fall within the exclusionary scope of the rule

2)  we want to encourage people to fix their screw ups, not discourage them from taking steps to fix things
3)  remedial measures can be admitted for other purposes- just not to show negligence or culpable conduct
C.  General Points/ Tips for the Exam

D.  Cases and Problems

1)  Locking the Barn Door:  day after accident- post a warning sign

a)  highly relevant- shows circumstantial evidence of culpability

b)  admissible- no- Why?  Policy reason behind 407- get people to be more safe
c)  if sign had been there before accident- it is admissible- doesn’t show negligence- shows contributory negligence
2)  Exploding Pinto:  wants to admit redesign into evidence- designed before accident

a)  Analysis:  What are we trying to prove?

b)  No evidence of subsequent repair- no application of 407
3)  Aluminum Gear Box:  Accident- claims on both strict liability and breach of warranty

a)  after the accident- changed the design- point is that in 1997- 407 applies to strict liability cases as well

4)  3rd Party Repairs:  407 doesn’t bar the admissibility of repairs done by 3rd parties

    a)  deals only with parties repairs- still may not admit them if too prejudicial
E.  Settlement Offers and Payment of Medical Expenses (159-165): FRE 408, 409.  

1)  408:  Compromise and Offers to Compromise

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  Does not require exclusion of any evidence otherwise discoverable, merely because it is presented in the course or negotiations.  This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay or proving an effort to obstruct a criminal investigation or prosecution
2)  What do the advisory notes say?
a)  this type of evidence is excluded for two reasons- not evidence of weakness, necessarily- may be desire for peace
b)  other policy reason- we like settling disputes
c)  can’t use settlement offers as evidence of admission of liability
3)  Tips for the Exam:
a)  degree of formality is important- formal discussions are covered by this rule- not the admission of liability/guilt at the scene- comes in
1)  we want to encourage formal and clear negotiations
b)  Interpret 408 narrowly- if ambiguity- let it in
c)  408 applies to attempts to settle the case at hand- not such a blanket interpretation of 408 as to apply in any subsequent case
d)  Civil settlement is inadmissible in criminal trial- why?  2 different standards of proof
4)     Problems and Cases
e)  Mr. Nice Guy:  car accident- one party offers another- $100 for neck, $100 for car
1)this is contemporaneous with event- not formalized- this is an admission- not covered by 408
2)  if offer occurs later in deposition- this is a formal offer- can’t use it against party
b)  Threatening Letter- what if admission of liability is ambiguous?

1)  Interpret 408 narrowly- err on side of admissibility and low threshold of relevance
c)  Thicker Still:  car accident- can new plaintiff introduce settlement with old plaintiff?
1)  no- 408 still applies- want to encourage completed compromise
2)  idea is that just because you have one new party- not a chance to do an end run around the rules
3)  409:  Payment of Medical and Similar Expenses
 Evidence of furnishing or offering or promising to pay medical, hospital or similar expenses occasioned by an injury is not admissible to prove liability for the injury
4)  What do the advisory notes say?
a)  this is made from a humane impulse- maybe not an admission of liability
b)  don’t want to discourage assistance of helpless person
c)  DOES NOT extend to conduct or statements not part of the act of furnishing or offering or promising to pay
1)  factual statements made at the time are incidental- may be admissible

4)  FRE exclude not only compromises and offers to compromise but also accompanying conduct and statements when offered to prove liability. (408)  This is a departure from the trad view that statements of fact made during compromise negotiations are admissible unless phrased in a formalistic, hypo way.  Note that, as enacted, 408 only excludes evidence relating a claim that is disputed as to either validity or amount.  When evidence is offered for a purpose other than proving liab or validity of the claim or its amount, it may be admiss.  Exclusion of completed settlements, when offered against the party to the settlement, rests more firmly on the ground of promotion of the pub policy favoring compromise and settlement of disputes than it does on notions of relevancy.

F.  Proof of Insurance (165-172): FRE 411, 

        Evidence that a person was or was not insured is not admissible upon the issue of whether he acted negligently, or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

1)  What do the advisory notes say

a)  fear that if know about insurance- the jury will decide the case on improper grounds

b)  This is irrelevant on the issue of fault

c)  lack of insurance is also not allowed to prove negligence or culpable conduct

2)  Tips for the Exam

a)  is proof of insurance being offered to show fault?  Or some other purpose?  Like bias of the witness?

3)  The Deep Pocket Approach:  accident at plant- on cross- can ask ( if carry insurance?

a)  no

b)  can you ask a witness if they have been retained by the insurance company?  Yes- goes to bias of the witness and not liability
                   4)  411 bars the introduction of no coverage- just as it bars introduction of coverage
G.  Pleas and Related Statements (172-4): FRE 410. 

        Evidence of following is not, in any civil or criminal proceeding,  admissible against the defendant who made the plea or was a participant in the plea discussions:

a)  plea of guilty which was withdrawn; b) a plea of nolo contendre; c) any statement made in the course of any proceedings under Rule 11 of Crim Pro or comparable state procedure regarding either of the foregoing please or

b)  any statement made in the course of plea discussions with an attorney for the prosecuting authority present which does not result in a plea of guilty or does but it is later withdrawn

2)  What do advisory notes say?

a)  we want to encourage guilty pleas

b)  no ( or counsel will pursue such talks if the remarks made during the talks can be admitted as proof of guilt- also - be unfair for government to engage in this with the intent to use it as a weapon against the defendant
c)  also covers statements made by defense counsel regarding defendant’s incriminating admissions to him - it extends only to actions in which the person making the plea of statement is a party
3)  Tips for exam

a)  The accused must be trying to strike a deal:  subjective expectation of the accused is important and can’t be just unconditional, unbargained for concessions- those are not covered by the rule

b)  Excluded from the rule include statements made to a law enforcement officer- it only applies to attorney- read language of the rule!
c)  Also- Feinberg says the degree of formality is also important in determining if it would be admitted
d)  410 can only be used against ( by language of the rule
    1) thus- statements of US Attorney can be used in defendant’s case 
4)  MEZZANATTO (supp p. 531):  USSC holds that FRE 410 (statements made in the course of plea discussions between a crim D and a prosecutor are inad against the D) is waivable.  Says plea-statement rules were enacted against a background presumption that legal rights generally, and evidentiary provisions specifically, are subject to waiver by voluntary agreement of the parties.  Notes that while the availability of waiver may discourage some D’s from negotiating, it’s also true that some prosecutors may be unwilling to proceed w/o it.  Arguably, Cong didn’t intend the rule to be waivable and allowing it to be waived may as a practical matter withdraw the rule’s provisions from most plea negotiations.

IV.
CHARACTER & CREDIBILITY: FRE 404-6, 412-15
A.  Intro (175-8): 

1)  Character:  is the person against whom evidence if offered a bad guy?

2)  Credibility- much different- does the person tell the truth?

B.  The Propensity Rule: FRE 404.  

1)(a): character or a trait is not admissible for the purpose of proving conformity t
herewith on a particular occasion except

(1)  character of accused: offered by an accused or by prosecution to rebut the same

(2)  victim’s character: offered by accused, or by prosecution to rebut the same, or to say victim is peaceful if it is a homicide case to rebut evidence that victim was aggressor

(3)  character of witness: 607,608,609

(b)  may use character evidence for some other purpose- motive, opportunity, intent, preparation, plan, knowledge, identity or absence of mistake or accident- if accused asks- must provide reasonable notice in advance of trial

2)  What do the advisory notes say?

a)  character evidence is of slight probative value, and may be very prejudicial- distract trier of fact from the main question of what happened- don’t want them just to punish- he’s a bad man

2)Evid is not barred by 404(a) if it’s relevant to a material issue in a way that does not require an inferential connection through character. (Say X claims he was just conducting a science experiment but has a previous history of making drugs.  Forbidden: X made drugs in past( X is a bad person ( X intended to make drugs this time.  Permitted: X made drugs in past ( X knows how to make drugs ( X intended to make drugs this time)

1.
2-step analysis: 

a)
Is evid admiss via 404(b) (or via 401 and not excluded by 404(a))?

b)  If so, does it pass the 403 balancing test? 

2.  Problems and Cases from the Section

a)  Return to the Scene of The Crime:  guy being tried for breaking into safe- can admit that he’s been in that safe before

b)  Yes- to show knowledge- of safe, combination contained valuables- not to show propensity

2.  “Res Gestae” (189): 

a)  this is exception to propensity rule

b)  Evidence may be admitted when it is necessary to tell the whole story of the events at issue even though the evid tends to show the comission of other crimes or a criminal character.  Without it, the story would make no sense

c)   with respect to second hypo- sale to one agent not part of sale to current agent- not coming in- here- it would be highly propensity logic- he’s a druggy- not coming in

3.  Evid of distinctive MO may be admitted for purp of showing ID even though it also shows a crim character.  

a)  ex:  Money or death note to bank teller- idea is that it is so unique- like the mark of Zorro- offered to show that this defendant committed both crimes

b)  Whether it passes the “second step” admiss barrier of 403 is a tougher q—what if D is not contesting the issue of ID? 

1)  Feinberg says wait until the defense case ends- but if government needs this to make i.d.- it is going to get in  

4.  People v. Zackowitz (178): D charged w/shooting V.  P sought to introduce evidence that at the time of the encounter and subsequent arrest of D, D had 3 pistols and a teargas gun in his apt (no claim that any of them had been brought to the encounter or were in any way involved w/the fatal shot). 

a)  this merely shows propensity to be bad guy- jury will be skwed.

b)   Held inadmissible—Cardozo says that “character is never an issue in a crim pros unless D chooses to make it one.” 

c)   Dis argued that the evid should have been admitted not to prove character but rather premeditation—D “had an opp to select a weapon to carry out his threats.”  Here- government must who intentionality- this was premeditated, not an accidental crime

5.  United States v. Danzey (191): D had committed 15 prior bank robberies in a similar manner, including hunching ape-like, jumping counter- get away car- this is not very unique

a)  Held admiss for proving MO and identity—said the evid is of course prejudicial, but not unduly so.  Notes say the D’s “MO” is in fact pretty common to many bank robberies—is the hunching alone enough?

b)  I.D. here trumps the propensity rule- judge has the discretion to decide what comes in- may be valid to take it out for 403 prejudice         

6.  Commonwealth v. Jewett (196):  

a)  ( wants to use prior misidentification as a sword and not as a shield.

b)  D wanted to call victim B as a witness and introduce her dismissed complaint into evid, in support of his theory of misidentification on the part of victim A.  (A & B suffered very similar rapes, and A’s entire case hinged upon her accurate ID of D).  

c)  Held that D should be allowed to call B to the stand—evid was offered for the purpose of direct testimony to estab. a defense of mistaken identity, and to this end was relevant.

7.
“Doctrine of Chances” 

a)  Brides in the Bath is the classic case.  Taking each incident separately, hard to say whether D killed the bride or whether it was an accident.  But when the same apparent accident happens repeatedly, likelihood is that it is being caused to happen.

b)  Becomes highly probative- absence of mistake- shows preparation and planning  

8.  William Kennedy Smith (210): Uncharged prior incidents very similar to the rape he’s accused of committing.  

a)  In isolation- it’s not distinct- modus operandi- Florida Ct said it was so prejudicial that it was not coming in

9.  Oliphant v. Koehler (219): D had been involved in 2 prior rape trials—acquited both times.  Pros wanted to call these women as witnesses to prove a common plan. 

a)  Held that this evid was material and not barred by collateral estoppel b/c pros was not seeking to relitigate any issue which had prev been decided in D’s favor. 

b)   Dis says putting the witnesses on the stand amounts to relitigating the forcible rape issue and should be barred.

c)  Point is:  mere fact that acquittal does not preclude government from offering these prior bad acts 

10.  Dowling v. United States  (223): USSC held that neither double jeop nor DP clause prevents the prosecution from putting on other-crimes evid where there was an acquittal.  

a)  Says this is consistent with other cases where they held that an acquital in a crim case does not preclude relitigating an issue when it is presented in a subsequent action governed by a lower standard of proof

b)  Brennan and Marshall- take issue with this- it is highly unfair- you are requiring defend it twice- there is burden on defendant to show reasons for acquittal.

C.  Prior Similar Occurrences in Civil Cases/Methods of Proving Character: Rule 405. 

(a)  Reputation or opinion:  proof may be made by testimony as to reputation or by testimony in the form of an opinion.  ON cross- you may ask about specific instances of conduct

(b)  Specific Instances of Conduct- character or a trait of character of a person is an essential element of a charge, claim or defense, proof may also be made of specific instances of that person’s conduct

1)  Advisory Notes:  

a)  think- that evidence of specific character is the most convincing- also the most prejudicial

b)  character- moral overtones of good and bad, chaste, peaceable, truthful, honest

c)  cross- you go into specific instances of character- sheds light on the accuracy of this persons hearing/knowledge/ reporting, etc.  Specific instances not generally allowable on direct of opinion witness

2)  Cases and Problems

a)  Idea is that if ( hasn’t brought it up yet- then state can not introduce general character evidence- that guy is a thief, bum, etc.- can’t offer specific instances of bad character- if only to show propensity- can for another purpose

b)  ( can introduce character evidence on his behalf
c)  Once that happens- on cross- the state can nail with specific instances of conduct
d)  Civil case- consider- is it character evidence- or essential element to defense
e)  Effete Intellectual Snob- ex- truth is a defense to libel- not asking to draw inferences about character
f)  seems that 404 a(1)(2) limited to criminal cases- 404 (b) seems to be both
g)  Spencer v. Texas- Ct held that violating propensity rule is harmless error
h)  Tit for Tat:  basically- re-establishes that ( must raise the issue of character- If plaintiff were to try to do it, it would violate the propensity rule- can’t offer evidence of his own good character, or (’s own bad character - only in criminal trial could you show that victim was not aggressor 404-a(2)
i)  ( can offer both evidence about himself (gen) and about victim- in his case and chief
j)  rebuttal- prosecution can offer evidence of (’s bad rep. And his good rep- generally- if ( did it first- then I can!
k)  Michelson v. United States  (231)— (crim case) Here, ( calls general reputation witness as part of case in chief.

1)  D complained about the pros X-examining his character witness to the effect of “have you heard that D was arrested for stealing goods?” 

2)  Holding codified in the second sentence of 405(a): On cross, inquiry allowed into relevant specific instances of conduct.  Idea is that if D chooses to bring in evid of his good character, effectively using the propensity argument the pros is forbidden from using, then pros has the right to call its own character witnesses and/or attack the credibility of the witnesses D has chosen.

l)  Crumpton v. Confederation life Insurance Company (243): (civil case)

m)  Ins co argued that deceased should have known his actions (raping neighbor) would result in bodily injury to himself, so death was therefore not accidental.

n)    Deceased’s estate called character witnesses, which ins co challenged.  Held that when evidence would be admissible under 404(a) in a crim case, it should also be admiss in a civil suit where the focus is on essentially criminal aspects, and the evid is rel, prob, and not unduly prejudicial 

2)   Ginter v. Northwestern Mutual Life Insurance (246): (civil case) 

a)Ins co claims dededent failed to disclose that he was seeing a shrink for depression; 

b)  P wants to call char witnesses that decedent was a good person who wouldn’t submit a fraudulent app. 

c)   Held that 404(a) intended to exclude evid of a character trait in civil cases, except where char itself is an element of the claim or defense, eg dafamation cases.  Says McCormick shows that this was so even before the FREs.  Explicitly disagrees with Crumpton decision—say Crumpton is misreading of the law- 404 (a) (1) and (2) should only apply to criminal cases 

3)  Phinney v. Detroit Rail (248): ( trying to offer testimony of fellow employee’s recklessness to prove negligence

a)  testimony as to the motorman’s reputation for recklessness held properly excluded—court said that jury was concerned only with the manner in which the motorman drove his car and the effort he made to stop it at the time of collision. 

b)  Civil negligence cases- it violates the propensity rule to call this general rep. Witness- all we care about is that he is negligent now

c)  How to get it in?  maybe to show negligence on the part of boss- he is reckless and they knew it- they hired a known reckless driver

5.  Dallas Railway v. Farnsworth (250):

a)  Said P’s testimony about how D was operating the streetcar during her ride before the accident was admiss

b)  said generally inadmiss unless, as here, “the acts are connected in some special way, indicating a relevancy beyond mere similarity in certain particulars.”

1)  Idea is that here- this is not general reputation evidence offered to show propensity- it is offered to show state of mind of driver

2)  There has been a foundation laid to show its relevance- let it in

6.  Can also let in past experiences- specific instances to show that ( should have been on notice.

          Ex:  concert problem- woman who has been to concerts 12 times- that there is always a mad rush for open seating- they should have notice that someone would get hurt

6.  Clark v. Stewart  (252): dad lends car to son- his son has quite a few other mishaps- can’t use it to allow the inference that he was reckless in the past, reckless now-

a)  if suing the dad- you can get it in- say that he negligently entrusted son with his car

7.  Exum v. General Electric (255): Hot oil + inhaler = explosion & serious burns.  P sought to introduce evid of other Wendy’s employee’s being burned by the oil machine, albeit not in the same manner.  On app, held that other prior incidents were relevant to show dangerousness and notice—were “of a kind which should have served to warn” GE of the risks of an open system fryer.  (Also noted that subsequent incidents, while inadmissible to show notice, are relevant to show dangerousness).

a)  presumption in our system to let all relevant evidence in- so- here, counsel would just argue it to the jury that it is not similar

D.  Character & Habit: FRE 406. 

E.  Evidence of the Habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

1)  What do the advisory notes say?

a)  Habit:  is like one’s regular response to a repeated specific situation.- regular practice of meeting a particular kind of situation with a specific type of conduct, such as the habit of going down a stairway two at a time, handsignal every time you turn left, etc.

      2).  Problems and Cases

a)  Careless Smoker (258):  guy falls asleep with lighted cigarette- burns to death.  Can P offer evidence of the three times he has done this before?

1)  this doesn’t violate the propensity rule- not covered by 404- bad character- jury is not likely to think he is a bad guy- convict

2)  could argues that he made a habit of this- might be too prejudicial under 403

3)  Or- could say- he doesn’t do this every night- this is no habit!

4)  Says here since there’s apparently very little other evid of causation and no serious potential for prejudice stemming from the nature of the acts in question, evidence of prior instances in which S caused fires by falling asleep while smoking should be admitted (although not admitting it would not be reversible).  

b)  Pothead v. Daredevil (259): ( smoked pot before movies- 8 prior citations

1)  Main point of this problem- w/r/t drugs- non-volitional- not seen as a “habit”  suggests “addiction,” which isn’t clearly covered by 406. 

2)   Thus, look to 403 (seems like judge could reas go either way)- 403- too prejudicial?  

c)  Acrobatic Driver (259):  Attendant sees him run the same stop sign all the time.  Consistently running the same red light is a more specific behavior pattern than consistently being a reckless driver in a variety of different ways and different locations.  Again, middle ground, so 403 analysis.

         1)  It’s all about the foundation- more specificity admitted under 406    

5.  Meyer v. United States (262): Held that dentist’s habit and custom of advising patients of potential risks was well-established and that he had acted in conformity with that habit when dealing with P (who claimed she had never gotten a warning). 

a)  What is important about this case- here it is a ( using habit as a sword or shield- don’t see it very often

V.  Character & Credibility: FRE 608, 609, 613

A.  FRE 608
(a)  Opinion and reputation evidence of character:  The credibility of a witness may be attacked or supported by evidence in the from of opinion or reputation , but subject to these limitations:  (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character for truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise

(b)  Specific Instances of Conduct-  Specific instances of the conduct disallows extrinsic evidence.  But allows specific instances of the conduct if determined to be probative of truthfulness to be inquired into on cross examination of the witness (1) concerning his character for truth or untruth, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

(1)  What do advisory notes say?

a)  Just about character for veracity- not about character generally- and only can attempt to rehabilitate with good evidence of character after the witness has been attacked

b)  witnesses who testify seem often to be giving their opinion

c)  Not about bias of witness

d)  particular instances of conduct are questioned about on cross- of the principal witness himself or of a witness who testifies concerning his character for truthfulness

e)  Don’t forget that 403 is always in the wings

B.  FRE 609
(a)  evidence of a prior crime may be admitted for purpose of attacking the credibility of a witness

(1)  felony if it’s probative value outweighs its prejudicial effect

(2)  no balancing of probative v. prejudicial if it is a crime of crimen falsi

(b)  sets time limit at 10 years- although if it is older- probative value substantially outweighs prejudicial effect

(1)  What do the advisory notes say?

(a)  if it is about a witness- it tends to be less prejudicial then if it was about the accused

(b)  404b is what applies to prior crimes of the accused

(c)  crimes of dishonesty and false statement- perjury, subornation of perjury, fraud, embezzlement, false pretenses

(2)  character v. credibility: 

(a)  character- proffer evidence show what really happened

(b)  608 and 609- not what happened- but the general view is how truthful the witness is on the stand

    (1)  is the witness generally in the community believable- not about motivations to lie  

(3)  Problems and Cases:  

a)  US v. Beechum (270): 

1)  Gov't wanted to introduce the unlawfully kept credit cards to refute Beechum’s claim that he accidentally kept a silver dollar- to show that he intentionally possessed a silver dollar

2)  Can use extrinsic evidence to rebut elements of defense

3)  this is a prior bad act- does this have anything to do with credibilty?  No

a)  404b- doing it to show defendant’s state of mind

b)  “Nice Piece of Change” (279):  ( claims that ( breached an oral agreement- P is on the stand- can you get in evidence that he has brought 8 similar lawsuits?

1)  can’t do it under 608(b)- can’t use extrinsic evidence- can you cross examine him on it?  Yes- but can’t bring in the transcripts

2)  404(b)- might let it in- show distinctive modus operandi?  No mistake

c)  YOU CAN ASK About specific instances of bad conduct on cross- but you can not prove by extrinsic evidence- say, the testimony of another witness - these specific instances of bad conduct

d)  You can prove convictions- 609

e)  Fracas at Fenway Park- ( hits P on the head with a beer bottle

1)  TO USE 608- HAS TO BE ABOUT WTINESSES TRUTHFULNESS- not quietude, peace, etc.

2)  YOU MUST WAIT Until Credibility has been attacked to offer general reputational evidence about truthfulness

3)  CRIMES- Prior convictions- must see 609- must be felony- must be less than 10 years old

a)  Also consider prejudicial/probative value

b)  unless crimen falsi- no need to balance then! Perjury conviction- even if like 12 years old- it’s coming in

c)  IS it merely a prior bad act????  If it is- and not conviction- no extrinsic evidence allowed!

d)  608- no application for bias of witness- who cares if witness if (’s brother- bias is not covered by 608- not about veracity!

a)  bias- not about 608- so- extrinsic evidence is allowed to show bias

e)  If attempting to rehabilitate- you better be able to show that been attacked before

4)  Robbery of Mom and Pop Spa-  extrinsic evidence of a conviction is permitted- see 608b

a)  ( must testify for it to come out- government can not do it in case in chief

b)  609- remember- you are trying to assert/prove that witness is a liar through the evidence

1)  armed robbery- come in under 609a(1)- although some would say- not probative of veracity

2)  petty larceny- maybe not punishable by a year

3)  things like fraud and perjury- they are coming in

4)  US v. Alexander:  (has a prior conviction for robbery and cocaine- can you cross examine him with them?

a)  yes- using 609a(1)

5)  US v. Estes:  Government’s witness has a 12 year old misdemeanor conviction- impersonating a public official- can it come in under 609(b)?

   a)  presumption of inadmissibility for conviction that old- don’t allow it in

6)  US v. Amaechi:  basic holding- shoplifting is not a crimen falsi crime

7)  US v. Paige:  when dealing with a 609 (a)(1) crime- must balance probative value of using the conviction outweighs its prejudicial effect

8)  US v. Fearwell:  Outlines the steps to go through when confronting a 609 problem

a)  IS it a felony?  If yes- move on = if no- not coming in

b)  Is it crimen falsi?  609 (a)(2)- if so comes in unless over 10 years old

c)  Is it not crimen falsi?  Must balance- discretionary- 403 balancing

9)  US v. Sims:  felon- convicted with a firearm on his person- has a 21 year old conviction and a 12 year old one

a)  609b- rigidly- more than 10 years old- it should stay out

C.  Rehabilitating the Credibility of Witnesses

1)  Evidence of truthful character is only admissible after the character of the witness has been attacked by opinion or reputation evidence 608 (a)(2)

ex:  can’t put someone on the stand just to say you are so honest- before you have been attacked or called a liar

2)  Exception- is that you can offer relative character evidence in issue- 404 (a)(1)- if you are the accused

3)  So- if government offers evidence of conviction- then ( can call a witness to rehabilitate him- his truth and veracity has been attacked 608(a)(2)
4)  What constitutes an attack on credibility? (Which means you can rehabilitate)
a)  Introduction of a conviction

b)  Impeachment by specific contradiction
1)  ex:  I saw X stab Y- witness 2 says- I was with X in Paris- couldn’t have happened- this is a general attack on truth or veracity- second witness is saying first is a lying piece of shit

c)  Prior Inconsistent statement:  can rehabilitate!  Call a general reputation witness on truth and veracity- but NO EXTRINSIC EVIDENCE

1)  For example- say- I tell police X did it!  Then tell Ryan Y did it- I am being attacked- so can be rehabilitated

d)  Rehabilitation after Contradiction- ????Explain this to me!

e)  If 2 witnesses disagree as to something- testimonial capacity- no rehabilitation- no attack
1)  Good example- I saw light was red for X- Ryan says light was green for X, red for Y

2)  Showing that witness has a bad memory is not 608- so can bring in extrinsic evidence- unless so collateral that would be waste of time

a)  Even if you know witness is lying to every question you ask- 608- you can’t bring in extrinsic evidence- no documents, credit cards, extra people

3)  US v. ABEL (301): 

a)  want to show that witness is biased- that witness and D were both members of a secret prison org which had a creed requiring members to lie to protect each other. 

b)   ( says- I am not member of this gang- once he denies it- you can call another witness- extrinsic to testify he’s a liar- 

c)  BIAS IS NOT COVERED UNDER 608- CAN USE EXTRINSIC EVIDENCE

4.  United States v. Pisari (307): D’s conviction reversed—ct says gov’t underestimated the similarity necessary to justify, under 404(b), the admission of evid of other crimes to prove ID.  Says their precedents involve the conjunction of several identifying characteristics or the presence of some highly distinctive quality.  Here, only common factor was a knife—ct says “we have no idea whether the knives used on those occasions were either similar or distinctive.”

5.  United States v. Valencia:  ( gets up on stand- talks about prior conviction

a)  could used prior convictions for 404(b)?  404(B) is used by prosecutors in their case in chief- need it to prove one of the essential elements- state of mind (intent) i.d., etc.- that is not here

b)  609- impeach him with evidence of it?  Absolutely- here, because the court felt that the ( was attempting to minimize his conviction

6.  State v. Conlogue-  child abuse case- ( says- it wasn’t me, the mom did it

a)  want to offer dr’s testimony and three neighbors say she did it

b)  let it in- this is not an attack on her character- this is, she did it- I will show you

c)  dissent say-403, 405 and 608 are all violated here- they are assassinating the character of a poor woman!

VI.  FRE 412 and 413:  Sex offense Cases- past sexual behavior and alleged sexual predisposition and 413- evidence of similar crimes in sexual assault cases

A.  412:  a) says that the following evidence is usually inadmissible- evidence offered to prove that any alleged victim engaged in other sexual behavior and (2) evidence offered to prove any victim’s sexual predisposition

(b)- then sets out exceptions:  in a criminal case- allow- evidence of specific instances of sex. Behavior by the victim offered to prove that someone else could have been the source of injury, semen (B) says- instances of sexual behavior by the alleged victim with respect to the person accused of the misconduct to prove consent © evidence the exclusion of which would violate the constitutional rights of the (- also allows in a civil case- prove the sexual behavior or predisposition of any alleged victim is admissible- if probative value outweighs harm to victim and unfair prejudice to any party.  Also dictates qualifications of admissions

B.  413:  (A)  allow in evidence of another offense of sexual assault (b) provides notice to (- of what to expect these other witnesses to say ©this rule doesn’t limit the construction of any other rule (d) defines sexual assault

C.  Feinberg’s Thoughts
1)  412- gives exceptions- either it wasn’t me- it was hi stuff- if defense is consent also- can ask if not to ask would impinge fair trial

2)  413- evidence of similar offenses is admissible- isn’t this like 404/403?
a)  Maybe just to heighten the awareness of the problem

b)  heighten the gatekeeper’s consciousness- that  not just by habit- keep it out-
3)  Commonwealth v. Bohannon:  ( wants to ask victim about how many prior allegations she has brought

a)  Say that want to impeach her credibility- demonstrate she is fantasizing- Ct holds that such questions are ok

4)  Commonwealth v. Stockhammer:  rape case- ( wants to use extrinsic evidence to show victim had a sexual relationship with her boyfriend

a)  indicating that the victim was biased- to lie so that he and her parents wouldn’t find out

b)  CT allow inquiry on cross- not collateral- it’s bias- not 608

       5)  Commonwealth v. Fuller:  Ct denies ( notes that victim’s session with rape counselor

VII.  EXAMINATION OF WITNESSES: Rules 601-3, 608, 609, 610, 611, 613, 701

A.  601- General Rule of Competency

    Every person is competent to be a witness except as otherwise provided in these rules

B.  602- Lack of Personal Knowledge

   A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that he has personal knowledge of the matter.  Evidence to prove personal knowledge may, but need not, consist of the testimony of the witness himself.

C.  603- Oath

Before testifying, every witness must declare that he will testify truthfully, by oath or affirmation

D.  604 Interpreters
An interpreter is subject to the provisions of these rules relating to qualification as an expert and the administration of an oath that she will make a true translation

E.  Competency of Witnesses; Direct and Cross-Examination  

1)  What is the purpose of cross examination?  Not always to call the witness a liar- it is to test the testimonial capacity of the witness

   a)  test- clarity, memory, perception, confusion, bias, sincerity
2)  BERGER v. United States  (362): 

a)  Pros attorney found to have flagrantly violated bounds of propriety and fairness.

b)  see page 364-365- the lawyer was just a huge ass-  badgering, etc. making up stuff- Feinberg- says this shows that there is great leeway for the cross examiner- but there are limits

3)  Cases and Problems
a)  Go to show the heavy presumption towards competency- it is rare that we won’t let the jury hear the testimony
ex:  drug addict’s testimony- may be unreliable- it’s coming in
b)  Problem- the Aphasic Witness- again- here- head injury screwed up testimony- illustrates that this was a heavy presumption to overcome.  Idea is, put this person on the stand- jury may not give weight to what witness says- the witness will be cross examined
c)  Even a witness that can only communicate through raising her knee- can get on the stand- she’s competent- despite how tough a cross exam would be
d)  Only problem that declares someone not able to testify- the woman that can only communicate through a medium- and it is not verifiable in any way- that witness- declared incompetent
4)  Dealing with Hypnotized Testimony
a)  Feinberg says court are all over the map on hypnosis issue- some never allow it, some allow only with due process safeguards
b)  if it is hypnotically aided- and now after trance can remember- that seems to be ok
c)  Rock v. Arkansas:  woman was hypnotized and now remembers details she had forgotten.  Arkansas rule per se outlaws hypnotically aided testimony- here- the ( wants to use such testimony as part of defense
1)  Supreme Court allows it- part of right to testify in your own defense- dissent says this is not credible
F.  611- Mode and Order of Interrogation and Presentation
(a)  gives court the discretion to control mode and order of interrogating witnesses

(b)  Scope of cross- limit to the subject matter of the direct examination

(c)  Leading questions- should not be used on the direct- permitted on cross

1)  Cases and Problems:
a)  what these attempt to show is that you must lay a foundation- before you jump  right in
b)  No leading questions on direct- although you might get permission to lead if refreshing recollection of witness
c)  If you call a witness on direct- hostile- treat them as if it is a cross- then can ask leading questions
d)  can’t get the witness to make a legal conclusion- like- doesn’t this prove beyond a reasonable doubt that…
e)  can’t assume facts not in evidence as the basis of your question- also, can’t just say- answer yes of no!
f)  also- witness’ answers must respond to the question- or they will be objected to- non-responsive
VIII.    HEARSAY: Rules 801(a)(b) (c )
(a)  Statement:  A statement is an oral or written assertion or nonverbal conduct of a person, if it is intended by him as an assertion

(b)  Declarant:  a declarant is a person who makes a statement

(c)  Hearsay- is a statement other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted

A.  General Policy

1)  Idea that we want to recreate the truth in the courtroom and the best way to do that is through a good cross examination

2)  violates this policy to allow witness to testify about something someone else said

3)  Unless there are some other indicia of reliability- act as a substitute for cross- examination

B.  Problems and Cases

1)  Testimony of X- saying I did this- I saw this- NOT HEARSAY!- can cross- examine X all you want

2)  Now- if W wants to say- X told me that he sold it to her- HEARSAY!  Not personal observation of what happened- no- get X to tell what happened

3)  Remember- both oral and written statements can be hearsay- so a signed statement- I saw X do it- is the same as an out of court oral statement- HEARSAY!

4)  Conduct can also be hearsay- if it is intended as an assertion- pointing!  

5)  Even if declarant is now on the stand- an out of court statement is not automatically admissible- Hearsay is not automatically cured by declarant taking the stand

6)  If you can get evidence in- not for the truth of the matter asserted- but to show state of mind- motive- 404(b)- that can come in- if the statement is not offered for the truth of the matter asserted- IT IS NOT HEARSAY!

a)  for example- to show that a ( believed that goods weren’t stolen- can get in hearsay- show his  state of mind

b)  if content of the statement is not being offered for its truth- then it is not hearsay

c)  Like the child that claims she can’t ever speak due to accident- want to offer a witness that heard her say- I can speak- not hearsay- don’t care if content is true- offered to show she can make a sound

C.  Flushing Out Hearsay1)  Palming Off- page 413-  P v. D- say D made the knife to look like P’s-  they have a letter sent to them by someone- we did not find this knife in your catalogue, but we are sure you made it- hearsay?  Not offered for its truth- but to show reasonable person could mistake the knife- not offered for truth that ( made the knife- now- still could be deemed irrelevant- too prejudicial, etc.
2)  Summary Judgment- P says that search and seizure violates his right to free press-   wants to introduce affidavit- saying that this has a chilling effect on newsgathering- that is hearsay- offered for truth
3)  HEARSAY HAS NO APPLICATION IN PRE-TRIAL PROCEEDINGS
4)  With respect to contract terms- documents that are legally significant- like showing contracts exist- they are not considered hearsay- why??  People don’t lie when statements have legal binding authority
5)  Corn-Crib Case-  evidence that farmer told me- that’s my corn
a)  schrik to pay hanson 2/5 of corn her grew for use of land
1)  this statement is binding- whether or not truthful- this 2/5 is part of a contract- believed that that was the deal
2)  but- if same statement uttered to another bystander- not a party of the original deal- that is rank hearsay
3)  Captain Cook v. Davey Jones- evidence that captain did check and brought his own family on board
a)  this is not hearsay- not a statement for truth of seaworthiness of ship- best arg. I think is that this is not conduct intended as an assertion- admissible
b)  admissible maybe to show captains state of mind as well
4)  When evaluating conduct intended as an assertion:  is it automatic?  Common?

a)  ex:  pulling sheet over a dead person’s head- ritual assertion- almost habitual- this is not conduct intended as an assertion

b)  hanging of crepe:  when someone dies- maybe this is hearsay- not automatic
c)  hot pursuit case- Dr interrupts burglary- stabbed- racing to hospital- swerves and hits burglar- Ct says this is not an assertion- he could have hit anyone- he was dying.  This is not clear that he did it to assert identity of a burglar
5)  Can non- conduct- for example- lack of lawsuits or complaints- be intended as an assertion?  No- failure to complain is seen as so amorphous that it is not intended as a single assertion- NOT HEARSAY

6)  Cameron v. Walton (421): P’s are operates that use a cleaning material- there is a reaction

a)  Complainant is suing for failure to warn- dangerous product.  (’s want to offer evidence of no prior complaints to show that this is not causing the allergic reaction

b)  Ct allows it- not hearsay- like the Greasy Spoon problem

7)  Thieves will out:   here- victim hands friend piece of paper- if I am not home by 3- give cops this note- it has (’s name and phone number on it

a)  Hearsay?  Could argue- this isn’t hearsay- your honor- we are offering it to show that victim and ( knew each other- that this wasn’t unrelated killing

b)  Can get the  note itself in maybe- but not the statement call the police- this is hearsay- offered for truth that ( did it
8)  Do letters on a briefcase count as conduct intended as an assertion?  
       VII.  Statements of a Party Opponent: FRE 801(d)(2)

(d)  Statements which are not hearsay:

(2)  Admissions by party-opponent.  If it is offered against a party and is (A) his own statement, from him or a representative of him (B) a statement of which he has manifested his adoption or belief in its truth, or (C ) a statement by a person authorized by him to make a statement concerning the subject, or (D) a statement by his agent or servant concerning a matter within the scope of his agency or employment, made during the existence of such a relationship (E) co-conspirator during the course and in furtherance of the conspiracy

(3)  Cases and Problems

a)  illustrate that it doesn’t matter if it is in the party’s interest or against it- if made by a party opponent- it is admissible

b)  You can’t offer a prior statement of yours- it must be that or your party opponent
c)  Party opponent statement can be an opinion- it doesn’t have to be based on personal knowledge
    ex:  D can say- it was C’s fault- his chauffeur- even if he didn’t see it

d)  the language of this rule is clear- an agent’s statements bind the principle:  so- if your employee says- yes, your cat is here- that binds principle- it is statement of agent, and admissible

e)  Can also get in a statement that the party opponent has ratified
1)  If party opponent is silent when someone else makes the statement- can be construed as adopting it as the truth.  The theory is that the person would, under the circumstances, protest the statement made in his presence, if untrue (Supp. 186)

2)  silence can not be considered ratification in a post- Miranda statement- like officer says- yeah, you thought you could get away with it, didn’t you? O’s testimony is not admissible

3)  FLETCHER v. Weir (427): USSC says that in the absence of the sort of affirmative assurances embodied in the Miranda warnings, does not violate DP for a state to permit X-exam as to post-arrest silence when a D chooses to take the stand.

4)  Feinberg:  says that pre-Miranda silence- ( takes the stand- cross examine or impeach with statement- impeach his credibility
f)  even if agent if off duty- not working at time- if what they say is in scope of employment, it comes in

ex:  President of Homeowner’s Association- hear engineer say something- that is agent w/in scope of employment

1)  Can even call the person that it was said to- outside of work setting- like in the above example- can call the husband of the engineer to say what wife said

g)  Think of ways that the evidence won’t be hearsay- not offered for its truth- for ex: that company had notice, cont. negligence, etc.

h)  Mahlandt v. Wild Canid Survival and Research Center(431):  wolf attack on child

i)  P introduced note written by (, and oral statement by ( to pres of Center, both

 saying “Sophie bit a child.”- admissions- both allowed in doesn’t matter if no personal knowledge or if based on opinion

2)  On app, held that the written and oral statements are admiss b/c 801(d)(2)(D) prevents from being hearsay a statement offered against a party (here, the Center) that is a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship.  Nothing in this Rule req. that the statement be based upon facts pers. known to the agent, and nothing else in the Rules require an implied condit of personal knowledge.

3)  There are also corporate minutes- from a meeting that ( not even at- no agency there- not coming in 

i)  US v. Harris (436):  here- witness sees accused changing clothes post robbery.  (’s attorney says- I’ll choose mis-id ply- tell him that he must have seen (’s brother.  Witness says, no way, they don’t even look alike

1)  Held that attorney was an agent of the D acting within the scope of his agency when he visited the witness (trying to pursue a mistaken identity theory) and that therefore the attorney’s statements were not hearsay under 801(d)(2)(D).  

j)  Courts are divided on whether it is a statement of a party opponent if it is mandated by statute- like a company that has to send out recall letters

4)  Double Hearsay:  805

Hearsay within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception of the hearsay rule provided in these rules

a)  ex:  ( says to roommate:  I did it- then room mate tells cop- he told me he did it

1)  ( to room mate- comes in- statement of a party opponent

2)  room mate to cop- no way- no exception for that 
3)  The Bruton Problem:  In a joint trial, may one co-(’s admission implicating both himself and his co-( be admitted against co-(?  Or may it only be admitted against the ( who said it?

a)  Ct says- no- can’t do it- must sever the (s- have two trials- a limiting instruction is not enough

b)  ex:  girl and guy- robbing- group of people go after them- catch them - guy says- she made me do it!  She denies!
1)  trial of guy- his statement can be used against him- party opponent

2)  girl’s trial- can it be used against her? No- not one who made statement, guy- not the party opponent did- she didn’t adopt it- she denied it !
3)  at a joint trial?  no- Bruton violation
4)  BOURJAILY v. United States (442): USSC—Existence of the conspiracy, and satisfaction of other factual requirements, is to be decided by the judge.  

a)  He must find that these requirements are satisfied by a preponderance of the evid. 

b)   Judge can ascertain these facts any of three ways:

c)  In determining whether a conspiracy exists and whether the D was a part of it, the court may “bootstrap,” that is, may consider the hearsay statement itself sought to be admitted as evidence of the conspiracy.  

d)  Ct declined to decide whether a conspiracy could be found to exist if the alleged statement was the only evidence of conspiracy.

VIII.  Prior Statements By Witnesses: FRE 801(d)(1) a b c- REMEMBER- THIS IS ADMITTED FOR ITS TRUTH- WANT JURY TO HEAR IT- EXCEPTION TO HEARSAY- THIS IS DIFFERENT FROM 613- JUST WANTING TO IMPEACH

This is When the Declarant is on the Stand at trial: It is not hearsay- if testifies to a statement which is (A) inconsistent with declarant’s testimony and was given under oath, hearing or other proceeding or (B) consistent with testimony and is offered to rebut an express or implied charge against the declarant of fabrication or other improper motive or  (c ) one of id of a person made after perceiving the person

1)  What do the advisory notes say?  Reasons why they are admitted is because dangers against which the hearsay rule is designed to protect are largely nonexistent- the declarant can be cross examined now

a)  With the i.d.- the memory was fresher at that time

2)  Stolen BMW problem:  after car is missing W says- D took it!  At trial W says T took it

a)  Can’t use it for truth- under 801 (d) 1(a) since not under oath at time said- but can still use it under 613- to impeach credibility

3)  Forgetful Witness:  suddenly- guy at trial says- I don’t remember anything- he’s testified at grand jury

a)  pretending to forget now- he was under oath before- use it for truth of grand jury statements

b)  To use 801d(1)(A)- declarant has to have been on stand, under oath, before- but under this exception- opportunity to cross is not needed!

c)  This is not a violation of 6th Amendment- since declarant is on the stand now- cross examine him now!

d)  statements to arresting officer pre- indictment can not come in under this exception- duh- not under oath at time made prior statement

e)  ***  For 801(d)(1)(B)- prior testimony does not have to be under oath to be used as consistent prior statement for the purpose of rebutting a fabrication charge

f)  Prior ID- also does not have to be under oath- that only applies to 801(d)(1)(A)- also, for prior id, no requirement that it be inconsistent- we allow this because id’s from right after it happens are more reliable

1)  Use this for id of photos as well as id of individual- you say, yes I remember picking out picture- no I can’t remember  which one- the cop can testify to which one you chose

2)  Whitehurst v. Wright (470): suspect is shot by cops- gun at the scene probably planted

a)  call detective- says, no I didn’t fire the gun- P impeach- told friend you did fire the gun

b)  613- can use extrinsic evidence to show that the guy is a liar

c)  Ct says- this will skew jury- 403 prejudice- they will construe this for it’s truth

d)  Although 607 permits a party to impeach his own witness, “impeachment by a prior inconsistent statement may not be permitted where employed as a mere subterfuge to get before the jury evidence not otherwise admissible.” 

3)  TOME (supp 571): USSC held that 801(d)(1)(B) embodies the CL temporal requirement that a prior consistent statement introduced to rebut a charge of recent fabrication or improper influence or motive is admiss if the statement was made before the alleged fabrication, influence, or motive came into being, but is inadmissible if made afterwards. 

IX.  HEARSAY EXCEPTIONS: DECLARANT UNAVAILABLE - Not on the StandA.
Former Testimony FRE 804(b)(1)

Testimony given as a witness at another hearing of the same of a different proceeding, or in a deposition taken in compliance with law in the course of the same of another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity to and similar motive to develop the testimony by direct, cross or redirect

1)  What do the advisory notes say?  This exception recognizes that both the oath and opportunity to cross were present before.  

2)  Cases and Problems

a)  Even if Plaintiffs change- can still admit former testimony if same (- had full opportunity to cross before

b)  If witness testified first in criminal trial- then in later civil proceedings is unavailable- let it in.  But if civil first- lower burden of proof- not letting it in for later criminal trial

c)  Dead Witness 4- W testifies- it wasn’t (’s fault- H, P’s husband, sues (- ….later, the actual victim- sues (- W is dead- let it in- H was a predecessor in interest- what matters is that H had same motive, same scenario to cross W- as P would have

d)  What if for example- it is P v. ( in first trial- ( testifies….Next trial- Wv. P- want to use (’s testimony- not let it in- suit 1- defensive testimony- P was on the offensive- motive to cross is much different than when you are on the defensive

B.  Statements Against Interest : FRE 804(b)(3)  DECLARANT NOW UNAVAILABLE

       A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject him to civil or criminal liability, or to render invalid a claim by him against another, that a reasonable man in his position would not have made the statement unless he believed it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

1)  What do the advisory notes say? Idea is that people don’t make statements against their own interest unless they are satisfied that they are true.  Exposure to criminal liability also satisfies this exception
2)  Cases and Problems
a)  Remember- statement of a witness- not the party opponent- makes a statement, that at time hurt the witness and now the witness is unavailable

b)  Examples of statements against interest:  I owe  100,000- this is against pecuniary interest.
I transferred  X to my friend, Bob- that’s against proprietary interest

c)  Speeding Chauffeur- 476-  D’s car  hit B’s car- which hit P- B is unavailable- P v. (- ( wants to offer W- who will say he heard B say- it was all my chauffeurs fault- admissible?

1)  No- this isn’t coming in- B’s statement is against interest- but rule 602- witness out of court declaration has to have 1st hand knowledge- B- doesn’t have it- not coming in

2)  What if B was the one sued- may chauffeur saying- it’s all my fault- may that come in?  Yes- statement of a party opponent- absence of person knowledge doesn’t matter for that
d)  Statement such as I killed her!  Against penal interest- that’s coming in- if declarant is now unavailable.    Merely asserting- ( isn’t guilty!  That is not against interest- not coming in.  But, saying I did it- he had nothing to do with it- it’s against interest- coming in

1)  D’s trial- can they offer a statement- D and I killed victim.?  No- Bruton violation- even if redact- if the “I” doesn’t testify- can’t cross- can’t let it in

C.  Dying Declarations: FRE 804(b)(2):  obviously- the declarant is unavailable

        Again- this is another exception to the hearsay rule- it is not excluded by the hearsay rule

(2)  In a prosecution for a homicide or in a civil action or proceeding, a statement made by a declarant while believing that his death was imminent, concerning the cause or circumstances of what he believed to be his impending death

1)  What do the advisory notes say?  Statement must be about the supposed death.  

2)  Cases and Problems

a)  Requirement is that the declarant know or believe that death is imminent- and that the statement concerns cause of the declarants death

b)   SHEPARD v. United States  (479): USSC holds that wife’s statements to the nurse were inadmissible as dying declarations.  Even though she eventually died from the poisoning, at the time the statements were made she was convinced she was getting better and would soon recover.  Says there “must be a settled hopeless expectation that death is near at hand, and what is said must have been spoken in the hush of its impending presence.”

1)  She didn’t subjectively know she was dying- she has to believe she was dying for this to come in as a dying declaration

c)  Dying Like Flies:  D+E- only ones there- one hit V on the head- V is dying and knows it

1)  V says- D did it!- dying declaration- admitted- is dying and knows it- about cause of death

2)  E is dying and knows it- he says- I did it- dying declaration?  NO- not about the cause of his death- statement against penal interest?  maybe- but he is dying, so he is not afraid

3)  804(b)(5)- if sufficient indicia of reliability- and would be injustice not to allow it to be admitted, the court will let it in!

d)  Speak Up please- 482-  Dr. Jones is called to the stand- V tells him on death bed- ( did it- V probably knew she was dying- judge also thinks that doctor probably misunderstood V.  Reasonable people could differ.  What do you do?

1)  Let it in- under rule 104- judge is the gatekeeper- if reasonable people could differ- let it in, let the jury decide- there is a presumption towards admissibility

D.  Statements of Present Sense Impressions, Then-Existing Mental, Emotional, Phys, or
 Medical Condit, & Excited Utterances: FRE 803(1-4) :  availability of declarant does not matter here- still exception to the hearsay rule
1)  Present sense impression:  A statement describing or explaining an event or condition made while the declarant was perceiving the event of condition or immediately thereafter

2)  Excited Utterance:  relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition

3)  Then existing mental, emotional, or physical condition:  A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition, but not including a statement of memory or belief to prove the fact remembered of believed unless it relates to the execution, revocation, identification, or terms of declarant’s will

4)  Statements for purposes of medical diagnosis or treatment:  describing medical history, or past or present symptoms, pain , or sensations, or the inception or general character of the cause or external source thereof as reasonably pertinent to diagnosis or treatment

1)  What do the advisory notes say?  Justified because if it is happening right then, or if it is under excitement which would impair the accuracy of observation- there is little chance for fabrication

a)  participation by the declarant is not required- can be startled by an event not an actor

b)  With respect to #4- statements to doctor- strong reason to tell the truth- extends to statements of causation- that are deemed reasonably pertinent- but not statement of fault

2)  Cases and Problems

a)  Mere passage of time is not a presumptive barrier to 803(1)- look for a lack of time to reflect

b)  803(1) does require personal knowledge

c)  Controversy over Stage Fright-  carriage accident- victim says to daughter right after it- that no good guy hit our horse- clear 803(1)- daughter goes home- she immediately had to lie down- get up say- ( caused our accident- double hearsay- mom to daughter- 803(1) daughter to butler- also 803(1) about mom’s death- don’t require immediacy

d)  For excited utterance- 803(2)- you do not need personal knowledge- you can hear about accident- like a husband who gets a call- and say- OH my god- this is our fault!- comes in- excited utterance

e)  Describing your own feelings- that is 803(3)

f)  803(4)- you tell your doctor for purpose of treatment- anyone who overhears can also testify- doesn’t have to be doctor- remember- fault statements, will be redacted

1)  even if made to a doctor hired solely to testify at trial- it can come in under this exception

g)  Strong Feelings and Future Plans:  After one night with X I realized how much I hate my husband- 803(3)- then existing state of mind- it was existing at the time she made the statement

1)  W v. ( for death of her husband, H- W wants to offer evidence that shortly before going to the airport, he said he was going away on business- admissible?

a)  803(3)- present intention to do something in the future- admissible

b)  Mutual Life Ins. v. HILLMON (482):   Insurance Co. says- this is fraud- that body is not Hillmon- it’s this guy Walters- want to prove it by use of Walters letters to sister

1)  803(3)  Said that Walters’ letters were competent evid of his intention at the time of writing to go with Hillmon- can infer from this that he did in fact go to Colorado

2)   Intent of Walters not at issue in trial- offered for his current state of mind- than say that he did in fact go to Colorado and died there

3)  But- you can’t use current state of mind to show circumstantial evidence that act happened in the past- i.e. Sheppard

c)  US v. Pheaster:  victim was with friends- said I am going to meet Angelo, I’ll be right back

1)  statements were admitted- to prove intention of co-(
2)  Here- court admitted statements about his own state of mind to be admitted as evidence of what another will do

3)  Idea that this is wrongly decided- if allow this, why even have a hearsay rule

4)  Also a criticism of Hillmon- how do I know what he intended to do?  Did you perceive it right? No opportunity to challenge perception of declarant

E.  803(5)  Recorded Recollection:  Exception to Hearsay Rule- Availability of Declarant Irrelevant

     A memorandum or record concerning a matter about with a witness once had knowledge, but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly.  If admitted, the memo or record my be read into evidence, but may not itself be received as an exhibit unless offered by an adverse party.

612-  Writing Used to Refresh Memory

    Allows a witness to use a writing to refresh his memory for the purposes of testifying- either (1) while testifying or (2) before testifying- if the adverse party has been able to inspect the writing, cross the witness on it, etc.

1)  What do the Cases and Problems Say:  Record was made while events were still fresh in mind and accurately reflects them.  Now- they have insufficient ability to testify about it.  Remember- don’t necessarily have had to make the list- as long as you adopt it, that is enough.

2)  Cases and Problems

a)  In order to introduce the past recollection recorded- the witness must have personal knowledge of what is in the record 

b)  612- allows you to mark the writing for identification- show it to the person on the stand, but it is never offered into evidence
c)  Even if witness says, well- I recognize this, remember making the record, but still can’t remember what’s on it- then they can read it into evidence
1)  Feinberg- points out, why would a person object- jury will think- what is she hiding, I want to hear it

d)  Check for double hearsay- think- if I am packing a box, someone else recording- I get it in, present sense impression- 803(1)- record comes in 803(5)

F.  Business Records: FRE 803(6) & (7):  Exceptions to Hearsay Rule

(6)- Memo, report, data compilation, etc, made at or near the time by or from info transmitted by a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice to keep such records- unless there is something that indicates lack of trustworthiness 

(7)  Absence of entry into records- to prove nonoccurrence of noexistence of the matter, if the matter was of a kind of which a memo, report, record, etc. was regularly made and preserved, unless the sources of the info or other circumstances indicate a lack of trustworthiness

1)  What do the advisory notes say?  Idea that you have to keep good, reliable records to run a business.  The supplier of the record must be acting in the regular course of business- 

a)  Police Reports- bystanders giving information- that is a hearsay problem- officer is in  official duty, course of crap- but informant is not

b)  May include opinions- esp. medical records, etc.  

2)  Cases and Problems

a)  Must lay a foundation- with a witness- that says, yes…this is how we do it, this is the regular course of business
b)  PALMER v. Hoffman (494): USSC held that the report made following the railroad accident did not qualify under the then-applic “regular course of business” statute—said the report was calculated for use essentially in the court, not in the business—for litigating rather than railroading. 

1)  credibility might be issue as well- it’s not the same degree of trustworthiness as other types of records that are regularly done

2)  (Counterargument: the RR routinely investigated every accident in which it was involved—would have had to in order to stay in business, so arguably an integral part of the “railroading” business.)

3)  Think- does the routineness lead to trustworthiness- Feinberg- its’ human nature when filling out form, try to pint finger at someone else

c)  Look to what is being admitted- standard form more trustworthy than a memo- esp. a memo made after an accident- with an eye towards litigation

ex:  inventory list made after someone fired- for value they are owed- not trustworthy, eye towards litigation here

d)  Again- watch for double hearsay within the business record

ex:  hospital records- where ( brings in boy- says, I hit him with my car.  This comes in- statement of a party opponent- 801(d)2(A) and then 803(6)- if witness had said it- might redact out portion of fault

e)  printed out records also count under this exception- as long as the underlying data was kept in the regular course of business

G.  Public Records & Reports: FRE 803(8), (9), (10)  Hearsay Exception- Availability of Declarant Immaterial

(8)  Records, Reports, Statements of data complications, in any form, of public offices or agencies, setting forth activities of the office or agency, or matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding however, in criminal cases matters observed by police officers or © in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to law, unless the sources of info indicate lack of trustworthiness

(9)  records or date compilations, in any form of births, deaths, marriages, if the report was made to a public office pursuant to the requirements of law

(10)  to prove non-occurrence to show non-existence- must get evidence in the form of a certification or testimony that a diligent search failed to uncover such an entry

1)  Cases and Problems

a)  Johnson v. Lutz (501):  Here- there is a double hearsay problem with bystander’s statements to cop being incorporated in the cop’s accident report- cop didn’t actually see the accident.  

1)  Maybe can get the witnesses statements in under 803(1) present sense impression

2)  Get in police officers own observations- lay the foundation- then this is 803(8)

b)  803(a) states that they can be records, reports, statements or data compilations in any form-that state the activities of the office or agency

1)  this includes policy manuals- of an airline, company, etc.

c)  803(b)- says- matters observed pursuant to duty imposed by law as to which matters there was a duty to report - excludes p.o’s report in criminal case

1)  this includes things like weather reports

d)  803 (c )- this includes factual findings resulting from an investigation- unless the sources of information or other circumstances indicate lack of trustworthiness

e)  Beech Aircraft Corporation v. Rainey (504): USSC held that the conclusions or opinions stated in an investigative report are admiss, so long as they are based on a factual investigation and satisfy the Rule’s trustworthiness requirement. 

1)  broad reading of 803(8) here- allow in if absence of showing of untrustworthiness- let it in- Feinberg says, hard to keep records out

2)  allow in factual findings and summary opinions if based on underlying factual findings 

H.  Other Exceptions: FRE 803(24), 804(b)(5)   [now 807]- Residual Exception to the Hearsay Rule- ONLY TO BE USED WHEN DECLARANT IS UNAVAILABLE

            A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact (B) the statement is more probative on the point for which it is offered than any other evidence and (C ) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  Need to give your adverse party sufficient warning that you are going to do this

1)  What do the advisory notes say?  Used to be 803(24) and 804(b)(5)

2)  Cases and Problems

a)  Dallas County v. Commercial Union Assurance Co. (511): Held that the newspaper article regarding the fall of the clock tower is admiss, even though it’s hearsay and falls within no recog exception.  58 years after the fact it’s unlikely that any eyewitness will found who’s able to give accurate testimony about whether the 1901 fire occurred, and inconceivable that a small town reporter would have written a story about the fire had there in fact been no fire.  Typical dangers inherent in hearsay testimony aren’t present here.

b)  An Accusing Finger:  photo of guard on stretcher pointing his finger at D- can use picture and caption?

1)  This is clearly conduct intended as an assertion- not coming in.  Caption- rank hearsay- there’s no necessity here- call one of the people in the photo

c)  Brookover v. Mary Hitchcock Memorial Hospital

1)  Patient falls out of bed in hospital- want to admit mom’s testimony- my son told me X

2)  Also- there are nurses notes on what happened

3)  Majority sees the nurses notes as corroborating what the son said

4)  Dissent- doesn’t like this- says just because it is corroborating- doesn’t make it more truthful

d)  Emergency Evidence:  Woman calls 911- I’ve been stabbed- then to witness, describes her attackers

1)  911 tapes- present sense impression- comes in all the time-

2)   To the witness- probably not coming in- unless you argue residual exception- Feinberg likes this

e)  US v. Bailey:  ( confesses pre-trial- he puts it in writing

1)  Can we use this against him at trial?  If he doesn’t testify?

2)  No- hearsay- and there is no well documented exception

3)  Is it a prior statement?  Can’t use it- it’s not under oath

4)  Don’t like the residual exception here- he might have said anything trying to cut a deal- won’t build an excpetion

f)  US v. West:  witness testifies in grand jury- dies before trial- can use his testimony at trial?

1)  Not under 804(b)(1)- not former testimony- why?  Can’t cross examine him in grand jury

2)  But- here, it is either the grand jury testimony, or nothing.   Ct says here, let it in

3)  Feinberg says- this case is a derelict- there aren’t sufficient safeguards here- not same protections in the grand jury

g)  US v. Garner:  also a case where they have prior grand jury testimony- and now the guy is unavailable

1)  Ct lets in prior grand jury testimony- say other testimony corroborates it- eliminates the conventional exceptions to do this- never a chance to cross this witness

g)  Turnabout is fair play:  Here- defendant wants to use prior answers to questions of a witness who is now unavailable?  Do we let it in?

1)  No opportunity here to cross- 801(d)(1)???No- guy not on the stand before- this is not prior testimony under oath

2)  Feinberg says declarant must be on the stand- or unavailable now- but at some point has had the opportunity to cross examine him

IX.  Confrontation

A.  6th Amendment- ( has a right to confront witnesses against him.  What does that mean?

1)  Mattox v. United States

a)  Retrial- and 2 witnesses from the first trial are not available at second trial

b)  Rejects the notion that the confrontation clause requires all testimony to be made at trial
c)  *Confrontation Clause never interpreted to bar all hearsay as unconstitutional
d)  This is former testimony- past recollection recorded- call stenographer- she can read it in
2)  Pointer v. Texas

a)  Here- same thing- missing witness between preliminary hearing and trial

b)  804(b)(1)- this is prior testimony under oath
c)  Black says- right to confrontation means the opportunity to cross examine at some point, but not necessarily at trial- this means that dying declarations are out, prior i.d.
3)  Bruton v. United States

a)  (’s tried jointly- one has confessed- implicated the other in his confession

b)  If c-( doesn’t testify- can’t confront him
c)  This is found to be so prejudicial- violates the 6th Amendment- we don’t allow this to happen
4)  Harrington v. California

a)  3(’s that all say- we did it with Harrington- only 1 testifies at trial

b)  this violates Bruton
c)  Ct holds harmless error- there is so much corroborating evidence that this conviction can stand
d)  look to overall verdict- as long as it is fair and complete airing of guilt- that’s enough

            5)  California v. Green
a)  Minor testifies at preliminary hearing- ( was my supplier

b)  AT trial- says, I don’t  remember it- 803 says let it in- he is faking it- can cross him again
c)  Here- declarant is on stand- can assess him as a witness- now, there is an opportunity to cross- so, the court lets in his preliminary hearing testimony
d)  This is essentially saying that 804- prior testimony and 801(d)(1) are not constitutional
e)  Harlan thinks that the confrontation clause requires the government to use its best efforts to make the declarant available
f)  Black seems to think that if availability is absent- get suspicious- the real value is in the cross examination
6)  Parker v. Randolph

a)  Overruled by  Cruz

b)  essentially held that ( and co-(’s confessions interlocked
c)  co-( won’t testify- but due to the fact that confessions interlocked- let it in
d)  Steven’s dissent- says that the reliability is still a huge issue here- won’t these two say anything- implicate anyone to avoid the chair?
7)  Ohio v. Roberts

a)  Testimony at preliminary hearing- want to use it at trial as witness is unavailable

b)  ( says- this witness was a hostile witness- there was an opportunity to cross- but it wasn’t enough
c)  seems to be idea that prosecutor must make good faith effort to secure the absent witness’ attendance
d)  end up letting this witness’ testimony in- seem to find a good faith effort was made here
8)  US v. Inadi

a)  Issue- does the Confrontation Clause require a showing of unavailability as a condition to admission of the out-of-court statements of a non-testifying co-conspirator

b)  Cites Ohio v. Roberts- as saying the prosecution must either produce or demonstrate the unavailability of declarant whose statements wishes to use against the (
c)  Ct says that these statements- which were or co-conspirators while the conspiracy was going on- very unique- can’t replicate that one the stand
1)  to admit these statements actually furthers the truth finding function

2)  A rule that says must be unavailable- will bar the truth-determining process

3)  IN addition- says that the unavailability rule places too much of a burden on the prosecution.  Must locate them all, make sure they are coming to court, etc.

4)  Feinberg-  says only in cases where unavailability is requirement of the hearsay exception should it be a requirement for the confrontation clause
a)  here- co-conspirator statement- doesn’t require unavailability- so, why should 6th Amendment

9)  Cruz v. New York

a)  2 brothers on trial

b)  ( confessed to the cops that he had killed gas station attendant- tried jointly with his brother- can the confession come in?
c)  also- it appears that the (’s confessed to the victim’s brother- also let into evidence
d)  think the fact that the two “confessions” interlock- makes them even more devistating- clearly- the Confrontation Clause bars the admission of such at their joint trial
10)  Richardson v. Marsh

a)  here- have a confession of a co-(- it basically tells the story of what happened the night of the murder

b)  introduce the confession- no mention of the (- then the victim testifies that other ( was there- her own testimony puts her in the car- where conversation about murder takes place
c)  Ct lets the confession in- the inescapable conclusion that results is that it was Marsh- court says that these types of inferential incriminations are less harmful
11)  US v. Owens

a)  prison guard hit on the head- he now has terrible memory

b)  he identifies his assailant during an interview with an FBI agent- he can’t remember other visitors at hospital, anything else that happened
c)  here- Ct says all that is necessary is an opportunity for an effective cross- which was certainly the case here- bring out the witness’ bias, the fact that he has a bad memory
d)  There is no violation of the confrontation clause here

12)  White v. Illinois

a)  child sex abuse case- she repeatedly i.d. her attacker- to mom, police officer, nurse, etc.- want to call these people as witnesses

b)  They then say- look, rooted in a firmly established hearsay exception- so trustworthy- that little can be done in adversarial process to improve it
c)  here- it was medical examination provision- don’t need to wither produce the declarant or find that the declarant is unavailable

d)  Ct allows the testimony

13)  Maryland v. Craig

a)  Ct allows a child witness to testify live in another room- via closed circuit t.v.- (’s lawyer is present and can do cross

b)  dissent- focuses on the face to face language of the clause- here- says there is no one on the stand
c)  Competing interests- eyeball to eyeball- maybe the will be more truthful- eyeball to eyeball- maybe this will hinder actual truth seeking process
14)  Idaho v. Wright

a)  children- one who is 2 ½- too young to testify- makes statements to doctor

b)  argument that it is a violation of confrontation clause to get this in
c)  Majority- says there is no indicia of reliability here- feel that there is not enough corroborating evidence here to let it in
15)  Washington v. Swan

a)  2 kids with such parallel disclosures- all tell very similar stories of their sexual abuse

b)  Here- the court allows in out of court statements by the victim- there are enough indicia of reliability here to make it ok- similar stories, children’s behavior that was consistent with sexual abuse, behavior in doctors office, physical evidence, etc.
X.  Privileges:  Rule 501,502, 503- Privileges Recognized (NEVER ENACTED)

FRE 503:  Defines client (1) as a person, public officer or corporation, association or other organization or entity, either public or private, who is rendered services (2) lawyer- person authorized to practice law and (3)  communication is confidential if not intended to be disclosed to third persons other than those whom disclosure is in furtherance of the rendition of professional legal services to the client or those reasonably necessary for transmission of the communication.
(b)  General rule of privilege-exists between himself and his lawyer, or his representative and his lawyer of his lawyer’s representative and him or by him or his lawyer to a lawyer representing another in a matter of common interest or between lawyers representing the client
(c)  privilege is claimed by the client
(d)  exceptions to privilege- furtherance of fraud, breach of duty by lawyer, document attested to by lawyer
A.  Feinberg’s Thoughts

1)  These were never promulgated, Congress couldn’t agree.  The FRE are not helpful on this point

2)  Argument that we should not see truth as the end all- we don’t want to rummage around in communications that are privileged
3)  Other see it as promoting truth- get the lawyer advising the client to go to the police, promotes self-regulations

4)  Conditions that must be fulfilled to justify a privilege
a)  the communication must originate in a confidence

b)  element of confidentiality must be essential to the full and satisfactory maintenance of the relation between the parties
c)  the relation must be one which in the opinion of the community ought to be fostered
d)  the injury that would inure to the relation by the disclosure is greater than the benefit gained 
B.  Cases and problems

1)  In re Farber (696): Farber NYT reporter whose articles led to Dr. Jascalevich being prosecuted for murder.  F refused to turn over the records of his investigation, citing NJ shield law and 1st A. 

         a)( is claiming that his 6th Amendment right to fair trial is violated

         b)  Why does he want reporters notes?  Just looking around

b)  Here, though, info sought was so central to J’s defense, and so totally unavailable from other sources, that granting F the privilege would amount to denying J his fed & state const rights to have “compulsory process for obtaining witnesses in his favor.”  

c)  Ct held that if J could convince the trial court that there was a reas prob that the info sought was material and relevant, and not obtainable by other means, the judge should inspect the materials in camera.  The judge would then decide what info was so vital and otherwise unavail that it should be turned over to the defense

2)  Do rape crisis counselor’s records deserve special privilege?  ( wants notes- we want to protect the victim, what about (?

         a)  If privilege goes- maybe people won’t go to therapist anymore

3)  Blackacre

a)  confidential communication made in courtroom as part of professional relationship- privilege

b)  can’t ask the lawyer or client to divulge the privilege

c)  the underlying facts are not privileged- can’t envelop a subject matter in privilege

d)  oral and written both count as communication- all count as privileged

e)  physical evidence- like old deeds- not privileged

4)  What if a third party overhears?  Is it still privileged?

a)  subjective standard-  say yes, protect it- it’s enough that those involved believed it to be privileged

1)  This will exclude more evidence- does it go against truth seeking function- keeps out even that which is unreasonable to expect privilege

b)  objective standard-  was it reasonable for people to believe that it is privileged

c)  when 503 promulgated- they were using the subjective standard

d)  ex: client that walks into office and gets roused by the PI (who is actually working for the other side)  this is both subjective and objectively reasonable for guy to think this is privileged

1)  Feinberg points out that  once we know what is going to be said- what was said in the conversation- lot harder to keep it out- argue more vigorously that the truth seeking function is being  undermined

2)  Privilege is waived when client is suing former lawyer- see 503 (d)- exceptions to the privilege

3)  Prichard v. US

a)  attorney in trouble- stuffing ballot boxes- goes to his former partner, who is now a judge- who is actually in charge of the grand jury investigating the case

b)  judge will have to testify to their conversation- this is not privileged

c)  why?  Judge ethically could have never formed such a relationship

4)  Waiving part of the privilege????

5)  Few general points

a)  Can’t hide behind privilege to avoid naming client

b)  There must be an established relationship to trigger the privilege

c)  Did a 3rd party pay you to represent (?  This is not allowed

1)  US v. Gravano- can ask if you represent (- but, implications about who paid for the representation are not allowed

                        C.  When a Corporation is the Client

0)  Radiant Burners v. American Gas Association

a)  held that the attorney client privilege doesn’t apply to corporations- it was designed to foster only a relationship between individuals
b)  OVERRULED!
1)  Communications and not underlying subject matter are privileged

2)  Attorney notes are protected as work product- Federal Rules of Civil Procedure- Rule 26
3)  Hickman v. Taylor
a)  tug boat accident- where lawyer interviews the survivors- and also took notes regarding these interviews

b)  ( wants statements of crew members and also lawyers notes
c)  Hickman lays out the law with respect to lawyers notes- with out a showing of necessity and undue hardship- for example, such information can not be gotten any other way- opposing side can not get attorney’s notes
d)  Feinberg distinguishes the level of protection for communications and work product

1)  communications are more immune from attack then work product- if we want to know what was said- too bad, can’t get it

2)  privilege of notes- do more of a balance- consider hardship, etc.
3)  Upjohn Co. v. United States

a)  internal investigation launched within a company- many employees filled out questionnaires

b)  Upjohn is protected by attorney client privilege
c)  rejects the control group test- states that it gives a broad view to privilege- employees, officials- all have it
d)  privilege applies within scope of duties only
e)  Feinberg- what do you tell the individual employees you question
1)  You may have an interest contrary to corporations

2)  The client is our corporation- you might want to get your own attorney
3)  we don’t guarantee your confidentiality
4)  Co. will pay for attorney for employee as well- all the lawyers are talking to each other
f)  Competing concerns here- hiding the truth/corporate secrecy- vs. only way to have internal regulation

XI.  Lay Opinions: FRE 701. 

           If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue

1)  What do the advisory notes say?

a)  section (a) is the requirement of first hand knowledge or observation

b)  testimony must be helpful in resolving issues

c)  puts a lot of faith in the adversary system- that it will lead to an acceptable result- cross examination will point out a witness’ weaknesses

2)  Feinberg says- the judge asks, can a lay person have such an opinion?  Will it help the trier of fact? If so, let it in.  It’s as simple as that

                      A.  Cases and Problems

1.  Commonwealth v. Holden (818): Dissenting judge rails on a pros who asked a witness what D had meant by an eye twitch—said the question was a flagrant violation of the rules of evid and that he might just as well have asked W what D had been thinking at that moment.

a)  relevance here- is that prosecution tried to say- he winked at me to get me to lie for him

b)  Ct held that lay witness could get up there and say- in my opinion, that was a wink- that was not “I have something in my eye”

c)  Feinberg- a lay person is perfectly capable of observing that the wink was coordinated to get the person to lie

d)  **  If I saw it myself, it’s reasonable and is something helpful- courts are going to admit it!

2.  Mrs. Jones’ Baby-  lay witness say- from 300 yards I saw Mrs. Jones carrying her baby

a)  judge will decide if this is admissible- seems pretty hard to tell it was her baby from that distance

b)  this all provides fodder for cross examination

3.  Can testify as to your observation and opinions- not expert conclusions

a)  ex:  Kennedy was more confident, relaxed, etc. at the debate

b)  Can’t say- Kennedy won!

4.  Murder at Hotel Thoreau (823): 

a)  lay witness was able to testify that his face looked very sad- Feinberg says- lay more of a foundation- tears and frown- that would have been better

b)  that he was acting disoriented- lay witness can testify to this- might have to lay more of a foundation- bumping into people, etc.

c)  Ex:  If find  a dead body- lay witness can testify to the appearance of the body  But can not offer even a guess as to how long the guy had been dead- no training or experience here- there is no way that is in the rational perception of a witness

5.  Feinberg says- (1) how reasonable is this opinion of an everyday person

(2)  If it goes beyond reason- can you provide more detail to back it up?

(3)  Versus- no, there is nothing that can justify this witness having this opinion

XII.  EXPERT AND SCIENTIFIC EVID AND PRIVILEGES: FRE 702, 703, 705, 


702-  Testimony By Experts:  If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education, may testify thereto in the from of an opinion or otherwise.

1)  What do the advisory notes say?  

a)  experts may testify as to their opinions, but also exposition of scientific principles, leaving the jury to apply these to the facts

b)  fields of knowledge are not limited to scientific and technical, but extend to all specialized knowledge- ex:  bankers, landowners, in addition to doctors, architects
2)  Cases and Problems

a)  Frye v. United States (829): 1923 case—

1)  ct upheld lower ct’s refusal to admit the results of a lie detector test offered by D in a murder case: 

2)  “While courts will go a long way in admitting expert testimony deduced from a well-recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs.” 

a)  general acceptance in scientific community is the test- here- this witnesses contemporaries don’t accept the lie detector test as reliable

1)   Problems with the test—newness doesn’t necess mean unreliability (even the best tests will be new and thus unestablished in the beginning), and test is hard to apply (terms are vague).  

b)  NLJ article- perjury goes to the dogs (832): 

1)  ( is convicted of crime- brother says, I was with him all day- here’s a picture to prove it.  The government wants to go after the guy for perjury

2)  Perjury conviction reversed b/c key witness was an astronomer who tried to date a photo using a dog’s shadow—said court should not be used as a testing ground for theories unsupported by prior control experiments and reliability measures.  

3)  Why is this silly science?  Feinberg says that the photo doesn’t tell enough- still too many assumptions being made here- this is not generally accepted testimony under Frye

c)  Can ( offer evidence- say of a lie detector test- that is not generally accepted in the scientific community, for his benefit?  N0

1)  Idea is that it is too easy for a jury to find reasonable doubt.  This would cross the line too much in favor of the (
d)  While normally if it is not accepted in the scientific community- can’t be used as testimony- think of situations in which both parties think that it is legitimate- remember to always consider from whose perspective we are judging the admissibility of such evidence

3.  Dealing with Frye v. 701- v. 702

a)  Good Buddy:  ( wants to show that truck hit bump- shifted load- W is a trucker who will testify that he drove over the bump at 30 mph- and that the bump was big enough to cause the load to shift

1)  701- he can testify he has done it- based on his perception- helpful to trier of fact

2)  Frye- general acceptance- might not come in here- but see
3)  702- no mention of expertise here- but by experience- as a trucker- as long as it assists the trier of fact- here it does, so it comes in
b)  Abortion of Manslaughter problem:  Doctor wills say fetus drew breath before died

1)  First- may dismiss jury and ask all you want about experience, qualifications- ask about bias, etc.

2)  Can call an expert who disagrees- then judge as gatekeeper will decide if the guy is legitimate
3)  Do same analysis found above
4)  US v. Johnson- government has an expert on pot- says he has seen it and smoked it a bunch

a)  this is important because part of the government’s case is that it is from a foreign country

b)  Ct does not advocate the Frye general acceptance standard

c)  see the rise of a new standard- let everything in- unless it was implausible- allow it if it will assist the trier of fact- it’s like 702 cubed

B.  703  Bases of Opinion Testimony by Experts
 The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the fact or data need not be admissible in evidence.
1)  What do the advisory notes say?
a)  first hand observation of witness- with opinions based on this is allowed
b)  hypothetical question to the witness- also may use presentation of data to the expert outside of court- and then testify to it in court- can be crossed on this, which should be enough to ensure reliability
2)  Cases and Problems
a)  Experts can rely on hearsay- can rely on inadmissible evidence
b)  Expert opinion can be based on inadmissible evidence- but there is a limitation- is it the type reasonably relied on?
c)  Engineer’s Investigation
1)  Car wreck- witness exams car and talks to driver a week after it happens
2)  Feinberg says not reasonable to talk to driver a week after the accident
3)  Engineer may state opinion without giving the underlying facts- 705
4)  reliance is even stricter- this is construed much more narrowly in a criminal setting
d)  Pediatric Poisoning:  here- child dies- accidentally given too much of a drug
1)  physician on stand- relies on a treatise
2)  need expert on the stand to admit the treatise into evidence- even though it is hearsay, may rely on it- reasonable to rely on it
3)  also- should look for hearsay exceptions so that can get it in- if not hearsay, doesn’t seem like language about reasonable reliance even applies
e)  State v. Chapple
1)  ( was id by 2 participants who didn’t do shooting- they had never meet per-drug transaction
2)  these id witnesses were shown a lot of pictures when trying to pick out the shooter
3)  ( had lots of witnesses that put him away from the scene of the crime
4)  Ct allows expert to testify to the unreliability of eyewitness testimony-  some of the results go against common sense, stress of situation makes the id worse, not better, etc.  Ct finds it should be admissible
5)  dissent:  says this is common experience.  All this is impeaching witness memory, which shouldn’t be allowed to do
f)  Barrel of fun, Inc. v. State Farm Fire Insurance
1)  Insurance wants to admit evidence of a quasi lie detector test to show guy is lying
2)  Court applies Frye- this is not a generally accepted test- so, it won’t assist the trier of fact.  In fact, it will only confuse them
3)  Says- it won’t help the trier of fact because it is so inherently unsound
g)  United States v. Downing (861-75): 

1)  D wanted to bring in expert testimony regarding the accuracy of eyewitness IDs but was refused. Ct said this would usurp the role of the jury 

2)  develop a more flexible standard than Frye- going to let expert on eyewitness in- don’t adopt Frye- 702- is deferent to admissibility- it only must help the trier of fact.  No mention of general acceptance in 702

3)  This is the middle ground between Frye- rigid, and inherently implausible- which will let anything in

4)  705-  The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross- examination
        XIII.  Authentication & Identification (939-45) FRE 901, 902, 903
901:  (a)  this is satisfied by evidence sufficient to support a finding that it is what its proponent claims

(b)  By way of illustration only, these are ways that things can be authenticated

(1)  Testimony by witness with knowledge (2) Nonexpert opinion as to the genuineness of handwriting- as long as not familiar with it because of litigation (3) comparison by the jury or expert witnesses with specimens that have been authenticated (4) distinctive marks, characteristics, etc. of the thing (5) voice identification- based on hearing the voice at any time (6) telephone conversation- self-identification, show the person answering to be the one called, (7) public records or reports (8) ancient documents- more than 20 years old (9) process of system (10) methods provided by statute or rule

902:  Self-Authentication  :  (1)  Documents under public seal (2) not under public seal- if you have someone to say that the signer has authority to do so and that that is his real signature (3) foreign public documents (4) certified copies of public records (5) official publications (6) newspapers and periodicals (7) trade inscriptions and the like (8) acknowledged documents (9) commercial paper and related documents (10 ) presumptions under acts of congress

A.  Feinberg’s Introduction

1)  All we care about with this rule is whether the document is real- is it what it purports to be

2)  **Can only authenticate a document with admissible evidence
3)  No longer retains the old common law chain of custody issues 
4)  Can get around this a bit- put expert on the stand- expert can base their opinion on inadmissible evidence as long as it is reasonable to rely on it
B.  Cases and Problems 

1)  Blackacre- how to authenticate the following:

a)  unrecorded deed- maybe 901(b)(1)- through a witness I saw it- of through b2 or b3- handwriting

b)  if recorded deed- no problem- self-authenticated under 902
c)  receipts can be authenticated by testimony of a witness
d)  newspapers- can be offered under 902(6)
e)  canceled checks can be authenticated by either- (’s own testimony- if its his own checks- or, 901(b)(4)- how do you fake this crap
2)  Reply Letter Technique:  once a letter, or phone call has been shown to be made- a letter, or telegraph or telephone call to be shown by its contents to be in reply- is without more, authenticated

          ex:  a letter offered by D- that states in reply to your letter- authenticates D- what they said to the other party- contents indicate that it was written in response to G

     Why is this not admissible evidence (hearsay)?- statement of a party opponent

3)  Using a telephone call- witness has with G- G says, I didn’t make the deeds

a)  Maybe this can come in as voice i.d. -901 (b)(5) - can argue it is not hearsay- not offering it for its truth- or you can say- it fits an exception- when you know the voice- it’s not hearsay

b)  What if G says- I am G- G has now self-identified- this is also hearsay- same way you have to see if you can get admission

1)  First- which illustration are we using to authenticate under 901- or is it 902?

2)  If 901- what admissible evidence are we using to justify the authenticity of the document?

3)  Problematic Promissory Note:  wants to show that what they think he owes was actually loan repayment

a)  can have a witness testify that familiar with handwriting- as long as it wasn’t done for the purposes of litigation- see 901 (b)(2)- so, if he has known him for years- seen him sign hundreds of documents- this is not a big deal

b)  If he saw him sign it- this is no problem 901(b)(1)

4)  Can also authenticate by describing a process or system that is used to produce a result- and then show that that result is reliable.  901 (b) (9)

         ex:  Viva card- and how the charges come to be on a person’s bill, etc.

So- there is the illustration- admissible evidence?  It is hearsay- but business record exception to the hearsay rule allows it

5)  Threadgill v. Armstrong World Industries

a)  (’s were asbestos manufacturers- there are documents that show that the president of company had knowledge of the harmful effects of asbestos

b)  Ct says that party offering the document needs to make a prima facie showing that the document is authentic- Ct feels that the plaintiffs have done so

c)  What is the hearsay exception here- maybe not for the truth- that it was dangerous- maybe only to show what he actually believed

C.  Cases and Problems Utilizing 902

1)  Unregistered Gun:  ( has an unregistered gun

a)  the record of guns that are registered comes in under 902- it is a self- authenticated record

b)  This is hearsay- what is the exception?  803(10)  government record

2)  Reach out and touch someone:  IRS agent gets (’s number and attempts to call him- she talks to (- lies to her Want to use these lies in case against (
3)  901(b)(6)- called a number that was his- he answered it, they talked about stuff that only (would know- comes in???  Statement of a party opponent.  Can’t use (b)5 here-  Why?  IRS agent wouldn’t recognize (’s voice

4)  The Set- UP:  ( has stolen checks, (claims entrapment- agent named jimmy called his house several times- could (’s mom testify as to calls from Jimmy?

a)  If can hear voice in courtroom- 901 (b)5- say- I am not identifying it based on the calls- only on the courtroom match

b)  Without this- can’t get it in.  If person says- I’m Jimmy- can it come in?

1)  No- this is hearsay!  Here it is offered for its truth

2)  Maybe you can use all the surrounding circumstances to suggest 901(b)4 that the details are enough

3)  4 unknown narcotics agents:  P- who is an informant is beaten by cops- think he’s a druggy- P presents a detective that he has previously worked with

a)  this detective calls police department- someone gets on the phone and admits to being the (’s partner.  Did you ask him if he was present?  Obj.

b)  here- called the police station- he was referred to the partner, talked about the case- so- its’ probably enough under 901(b)6

c)  How do you get around the fact that this is all hearsay?  Have to prove this is admission by a party opponent- but, you don’t know this- all co-(’s are going to deny saying it

5)  How does the witness know the thing being offered into evidence is the one collected?

a)  chain of custody- method of choice for authentication

b)  US v. Mahecha-Onofre:  here- the guy is smuggling cocaine into the country- cocaine is the suitcase

1)  chain of custody- again, the agent scratched his initials into it

2)  also- here, this is so unique- hard time convincing jury there was a mistake

3)  Miller v. Pate

a)  cops found bloody shorts- expert says, this is the same type of blood as a little girl that is dead

b)  turns out that the blood is red paint- either this is prosecutorial misconduct or at some point the real shorts got lost

c)  no chain of custody here- here- item is not what it purports to be, shouldn’t have been admitted

4)  General Points

a)  lay a foundation- put client, or someone on the stand that can say- this one is the same one that I bought- describe it

b)  can’t use live exhibits- like tagging a kid into evidence, that’s just not practical

c)  Jury can go see evidence- like a field trip- but only if there are procedural guards- judge will go with the lawyers- can’t just go by themselves

d)  Admission of Photos

1)  get them in through the person who took it- of course it is accurate, this is camera, this is process, this is accurate

2)  or- have P testify that it is accurate- I know, I have seen that fence, etc.  That is how it looks from my window

3)  Just need to lay a foundation to show accuracy of picture- if you can do that, you’re ok- Adamczuk v. Holloway

              XIV.  Best Evidence Rule (978-982) FRE 1001, 1002, 1003, 1004, 1007, 1008
1001-  Just definitions of writings, photos, original and duplicate

1002-  
Requirement of Original- To prove the content of a writing, recording or photograph is required

a)  Feinberg says- if going to offer the document, offer the original one- offer the real thing for the jury to see

1003-  Admissibility of Duplicates:  A duplicate is admissible to the same extent as an original unless (1) a genuine issue is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to offer the duplicate in lieu of the original

1004-  Admissibility of other evidence of contents:  can admit other evidence if the (1) original were lost or destroyed- unless the proponent lost of destroyed them in bad faith (2) no original can be obtained (3) original is in the possession of opponent and (4) collateral matters  

1006-  Summaries:  The content of voluminous writings and recordings, which cannot conveniently be examined in court may be presented in the form of a chart, summary or calculation.  The originals, or duplicates shall be made available for examination or copying by other parties at a reasonable time and place.

A.  Cases and Problems

1)  Whiteacre:  P v. D- dispute over property- P testifies about the deed- D objects

a)  where is it?  Can object- trying to get the best evidence in front of us

2)  The best evidence rule has no application with respect to physical evidence- like sparkplugs- only writings and documents

3)  Even if there is a recorded record- think, like an accident report- D can still testify as to what happened- when asked to testify to what he wrote in the report- then, produce the report- document itself has been put at issue

4)  US v. Carroll

a)  contracting kick back scheme- government has mircrofilm copies of the checks- no canceled checks available- ( destroyed them

b)  judge says the microfilm is a valid duplicate- no evidence that the checks were altered before they got to the bank

c)  this is totally ok-no evidence of bad faith on the part of the bank

5)  IF an exhibit is too big to bring in- a witness can just talk about it- like the billboard in Barnyard Justice- just explain why you can’t have it in court

6)  IF a witness is not testifying about a document- contents of a document, then the best evidence rule is not at issue

7)  Meyer v. United States

a)  government asked witness to summarize testimony from prior proceeding- then offers the transcript

b)  when try to cross witness about the summary- objection sustained- you have the best evidence, the transcript

c)  Feinberg disagrees with the court here- says- this is bad case- by not allowing it, you are blocking effective cross

8)  Tapes Case

a)  3,000 tapes here- can there be summarized testimony- based on my review of tapes, I find - sure- we don’t want to waste everyone’s time

9)  Unlisted #

a)  (’s defense in this case- car not stolen, I bought it from Bill Holdt’s shop

b)  this is not a listing in the phone book- just get agent to testify to that

c)  there’s nothing in the phone book- so here, the phone book is not the best evidence

d)  ***  1002 does not apply to writings that do not contain reference to thing

10)  US v. Ratliff

a)  here- the idea is that there is a missing document- but not really talking about the document

b)  talking about the underlying substance- and if that’s what’s talking about- don’t care where the document is- can testify

11)  Electronic Scrivener

a)  If there are allegations that a duplicate is inaccurate- and original destroyed in bad faith- then don’t admit duplicate

b)  But- if somehow the duplicate is inaccurate- and original is lost- in good faith- allow it- jury will decide if it is credible

12)  The Guarantor

a)  deal is in typed letter- admits sending letter, but disputes the terms

b)  lost the letter- cashier who read it can testify to it- no bad faith here

c)  ( then made a longhand copy- but he left it at home- any secondary evidence will suffice once the original is lost

13)  US v. Marcatoni

a)  robbery- agents find (’s house- find bait money

b)  write down the serial numbers- come back later- they are gone- can officer testify as to the numbers he recorded?

c)  Ct says yes- this is past recollection recorded 803(5)

14)  US v. Taylor

a)  stands for the legal principle- that if in good faith, a document is destroyed, may have secondary evidence- up to the jury to decide the sufficiency of the evidence

15)  Amoco v. US ???

a)  dispute over mineral reserve- who owns it- there is a recorded deed

b)  Best evidence is the recorded deed with seal

c)  argument- duplicate did not fully reflect the original- Ct says- look- if it is lost or unavailable- secondary evidence is allowed

16)  Testifying about summary

a)  summaries may be offered into evidence- 1006

1)  there is an argument that it is not supposed to be an exhibit- that it is merely to aid oral testimony

2)  almost all allow it into jury room

b)  only allowed in if other side given an opportunity to examine summary and contents are objective and admissible- can’t send in summary of inadmissible evidence


