Employment – Estreicher, Spring 2005




I. 
Overview; Models/Regs of Labor Markets

A.
Assumptions of Model Rejecting Regulation of Labor Market: absence of monopoly, absence of externalities, full knowledge, maximization / rationality, mobility, absence of transaction costs.

B.
Objection: regulation increases marginal labor costs, leading to decreased MENT.

C.
Justifications for Regulation of Labor Markets: social peace / redistribution (NLRA); evolving social norms / paternalism (FLSA, FMLA, ADA, child labor laws); correcting market failure – failure of one of the above assumptions (ERISA, Title VII).

D.
Modes of Regulation:



1.
Taxing and spending measures



2.
Improving operation of labor markets: info (OSHA), mobility, labor market competition.


3.
Min terms of legislation



4.
Regulation of the process of bargaining (NLRA, WARN)
5.
Removing barriers to competition
II.
Coverage 

A. 
EEs or ICs:


1.
Nationwide Mutual Ins. v. Darden (1992): ERISA ( right of control



a.
Issue: Construction of “EE” in ERISA.

b.
Holding: Definition incorporates traditional agency law criteria for identifying master-servant relationships; right of control test.
c.
Reasoning: Factors relevant to this inquiry: 
i.
skill required; 
ii.
source of instrumentalities and tools; 
iii.
location of work; 
iv.
duration of relationship; 
v.
whether hiring party has right to assign additional projects to hired party; 
vi.
extent of hired party’s discretion over when and how long to work; 
vii.
method of payment; 
viii.
hired party’s role in hiring and paying assistants; 
ix.
whether work is part of regular business of hiring party; 
x.
whether hiring party is in business; 
xi.
provision of EE benefits; and 
xii.
tax treatment of hired party.


2.
Sec. of Labor v. Lauritzen (7th 1987): FLSA ( total econ realities



a.
Issue: Are migrant workers EEs or ICs under FLSA?

b.
Test: Look to total econ realities: control, EE’s opportunity for loss/profit depending on managerial skill, EE investment in equipment/materials/workers, whether service rendered requires special skill; degree of permanency, extent to which service rendered is integral part of ER’s business.

c.
Holding/Reasoning: Ds maintained control of business, EEs don’t have to invest much to work, not enough skill involved (and skill is not monopoly of ICs), seasonality of business doesn’t convert it to IC relationship.  Dependence of migrant workers on Ds is demonstrative that workers are not ICs.

d.
Note: FLSA is one of few fed statutes that courts have interpreted to adopt broader std for MENT status that common law “right of control” test.  Instead, uses “total economic realities.”


i.
Title VII might use a total economic realities test.


B.
EEs or ERs: Clackamus Gastroenterology Assocs. v. Wells (2003): ADA ( right of control
1.
Facts: Under ADA, ER is not covered unless workforce includes 15+ EEs for each working day in each of 20+ calendar weeks in current/preceding calendar year.

2.
Issue: Are docs actively engaged in med practice as SHs and directors of PC also EEs?

3.
Holding: Common law element of control should be principal test.  If SH-directors operate independently and manage business, they are proprietors and not EEs; if they are subject to firm’s control, they are EEs. Docs seem not to be EEs, remand for findings.
4.
Reasoning:  
a.
Insufficient to say partner is never EE, b/c there are some p-ships w/ huge number of members, few of whom exercise control.  
b.
Six relevant factors: hire/fire; supervision; whether EE reports to someone higher; EE’s influence or ability to influence org; whether parties intend EE/ER relationship; share in profit/loss.  


C.
Joint ERs: Lopez v. Silverman (SDNY 1998): FLSA ( total economic realities
1.
Facts: FLSA recognizes that EE may have >1 ER at a time.  Joint MENT arises when facts establish that EE is employed jointly by 2+ ERs.  In joint MENT, all ERs are responsible for compliance w/ FLSA.

2.
Issue: How to determine whether there is joint ER relationship?
3.
Holding/Reasoning: Use factors from total of econ realities test: 
a.
Extent to which work is discrete line-job forming integral part of joint ER’s integrated process of production; 
b.
Whether joint ER’s premises and equipment were used for work; 
c.
Extent to which EE’s work is performed for putative ER; 
d.
Permanence of duration of working relationship w/ putative joint ER; 
e.
Joint ER’s degree of control over workers; 
f.
Whether responsibility under contract w/ putative joint ER passed “w/o material changes” b/tw potential joint EEs; 
f.
Whether workers had “business org” capable of shifting as unit b/tw ERs.

4.
Note: Client of temp agency typically qualifies as joint-ER during job assignment.

III.
Employment Discrimination


A.
Defining Forms of Discrimination:
1.
Treating people as Individuals: in many situations (i.e., hiring) proxies are unavoidable.


2.
Disparate Treatment: individuals should be evaluated w/o regard to group status.

3.
Disparate Impact: scrutiny of proxy not dependent on group status for business necessity
4.
Reasonable Accommodation: ADA

B.
Sources of Race Discrimination:



1.
Negative associational preferences (firms, coworkers, customers)



2.
Using race as a cost-effective predictor of qualification/performance



3.
Myopia: underutilizing members of protected groups w/o business justification


C.
Title VII: Disparate Treatment


1.
Procedure:




a.
Filing of charge



b.
Investigation – is there probably cause?




c.
Right to Sue letter




d.
Court v. agency as principle decision-maker

2.
Remedies: reinstatement and back pay; front pay in lieu of reinstatement; 1991 CRA leads to “capped” damages.

a.
42 USC 1981 – uncapped.


b.
NYSHRL – no punitives, but uncapped.

3.
Intent v. Impact:
a.
Intent may be proved in part through impact: statistical inference, systemic disparate treatment, McDonnell Douglas (MDD) framework.
b.
Intent v. Prejudice: intent to harm not required; Pricewaterhouse v. Hopkins.


4.
MDD Framework: disparate treatment



a.
EE’s burden:





i.
EE is member of protected class




ii.
EE is qualified for position





iii.
Despite qualification, adverse MENT action occurred





iv.
Position was filled by someone outside the protected class




b.
ER articulates non-discriminatory reason for the adverse MENT action.



c.
P can then show that stated reason is pretext or unworthy of credence.
i.
In dual-motive case, “same decision” serves as complete defense.
ii.
Title VII – 703(m) – if discrimination was a “motivating factor,” decision was unlawful, even if other factors were also involved.


5.
Burdine Burden Articulation:

a.
Burden of persuasion: never changes from P; allocated by substantive law.

b.
Burden of production: shifts as a function of what happens in suit.


D.
Title VII: Disparate Impact
1.
UGESP (Uniform Guidelines on EE Selection Procedures): scored tests ostensibly to predict business usefulness / aptitude.

a.
Establishing validity: does test actually predict / relate to job performance?


i.
Criterion Validity – test is good predictor of criterion of interest.


ii.
Content Validity – test is a good example of representative skills/job tasks.

iii.
Construct Validity – test is good measure of psych. constructs through necessary to the job. 


2.
Smith v. City of Jackson (2005): ADEA / disparate impact

a.
Facts: Older police officers claim that pay increases to younger EEs were more generous than to older EEs.

b.
Issue: Is “disparate impact” theory of recovery announced in Griggs v. Duke Power (1971) for cases brought under Title VII cognizable under ADEA?

c.
Holding: ADEA authorizes recovery in disparate impact cases comparable to Griggs, but Ps have not set forth a valid claim.

d.
Reasoning:

i.
Language of ADEA parallels that of Title VII, except that it allows any “otherwise prohibited” action “where the differentiation is based on reasonable factors other than age,” (RFOA) i.e., years of service.

ii.
W/ both statutes, Congress directed the thrust of the Acts to the consequences of MENT practices, not simply the motivation.

iii.
Griggs – Title VII did not require a showing of discriminatory intent.

iv.
So, ADEA similarly authorizes a disparate impact cause of action, but the RFOA clause precludes liability if the adverse impact was attributable to a non-age factor that was reasonable.

v.
Problem here is that Ps fail to identify a specific practice of the ER w/ a disparate impact – raises were based on seniority and position, unquestionably reasonable factors.


E.
Systemic Disparate Treatment: Title VII Sec 707 pattern/practice violations


1.
Teamsters v. US: burden-shifting




a.
Stage 1: Is there a pattern or practice of discrimination?  (PF case)



b.
Stage 2: Effect of pattern or practice showing?  (Remedy)


2.
Dukes v. WalMart (N.D. Cal. 2004): 
a.
Facts: Sex discrimination class action under Title VII.  Allegations that women (1) are paid less than men in comparable positions, despite having higher ratings and greater seniority, and (2) receive fewer promotions to in-store mgmt positions than men, and those promoted must wait longer than males to advance.
b.
Issue: Certification of nationwide class of women subjected to Wal-Mart’s pay and promotions policies.  (At least 1.5 million women, at approx. 3,400 stores.)
c.
Holding: W/ respect to equal pay claim, class is certified; w/ respect to promotion claim, class is certified w/ respect to issues of liability and injunctive and declaratory relief, but is denied, on grounds of unmanageability, w/ respect to claims for lost pay (and thus punitive damages), as to those class members on whom no such data is available.
d.
Reasoning:

i.
FRCP 23(a) reqs for class certification: numerosity, commonality, typicality of reps’ claims, fair and adequate reps.

ii.
FRCP 23(b) reqs: problems w/ req of manageability in the remedy phase, the claim for punitive damages.  
IV.
Employment Contract: Contractual Exceptions to At-Will Employment

A. 
Doctrine of Employment-at-Will: MENT for indefinite/unstated amount of time is terminable at will by either party.  No protection against arbitrary action.

1.
Criticisms: almost irrebuttable presumption that may be contrary to actual intentions of parties, provides inadequate level of job security.

2.
Original (English) presumption was hiring for one-year terms.


B.
Wrongful Termination: Contract Theories of Recovery:



1.
Two approaches:

a.
Courts are more receptive to finding express contractual promises of job security.
b.
Recognition by courts of implied promises restricting ER’s at-will authority.



2.
Personnel Manuals/EE Handbooks:




a.
Woolley v. Hoffmann-La Roche, Inc. (NJ 1985): “handbook exception”
i.
Facts: P was head engineer; no written contract.  ER eventually asked P to resign; he wouldn’t.  Claim based on assurances in personnel manual.

ii.
PP: Trial court said MENT is at-will, absent clear and definite expression otherwise, and manual was not such expression.
iii.
Issue: Does manual create rule that EE could only be fired for cause?

iv.
Holding: Termination clauses of personnel manual, including procedure required before termination occurs, could be found to be contractually enforceable.  When ER of substantial number of EEs circulates manual that provides certain benefits to EEs, the courts should construe them in accordance w/ reasonable expectations of EEs.

v.
Reasoning: Manual is most reliable statement of terms of MENT.  Courts can’t allow ER to offer attractive inducements benefits to EEs, then w/draw them when it chooses.  Manual constitutes offer seeking formation of unilateral contract, and court finds consideration in EE’s continued work which they have no obligation to continue.





vi.
Notes:

I.
Virtually all jurisdictions agree: unilaterally promulgated personnel manuals can give rise to enforceable promises of job security.

II.
But, not all promises in manuals will be deemed to have sufficient “specificity and commitment” to be enforceable.

III.
Split as to whether dissemination of manual in entirety is required.

IV.
P can be barred from pursuing Woolley-type claim if manual required use of a specific dispute resolution procedure.




b.
Unilateral Modification/Rescission of Handbook Promises:

i.
Traditional contract law would say ER can’t announce change in manual and make it binding, as EE’s continued performance isn’t agreement.

ii.
CA-MI position: contractual rights based on “handbook exception” to at- will rule (Toussaint) could be unilaterally modified by ER even w/o explicit reservation at outset of right to do so. 

I.
ER may unilaterally terminate policy that contains specified condition, if condition is one of indefinite duration, and ER effects change after reasonable time, on reasonable notice, and w/o interfering w/ EE’s vested benefits.





iii.
IL-CT-WY Position:
I.
ER’s unilateral modification of EE handbook lacks consideration and therefore is not binding on EEs.

II.
Consideration to modify MENT contract to restore at-will status would consist of either some benefit to EE, detriment to ER, or bargained for exchange.



3.
Express Oral Contracts: Ohanian v. Avis Rent a Car Sys. (2d 1985):

a.
Facts:  Potential lifetime contract give to EE, but in receiving relocation expenses, EE signed contract saying he knew that no term of MENT was guaranteed.  Fired.




b.
Issue: Is lifetime MENT contract made orally to EE valid?



c.
Holding: Lifetime contract, absent just cause. 



d.
Reasoning:

i.
ER says lifetime contract is barred by statute of frauds provision saying that any contract to be performed more than a year in the future must be memorialized in writing.

ii.
NY construes statute of frauds warily; contract is not “to be performed w/in a year” if it is terminable w/in that time only upon breach of one of parties.  But, this contract could have been terminated for just cause w/in one year, w/o any breach by EE, so it is not barred by statute of frauds.

iii.
Next, D says it is barred by parole evidence rule, given relocation agreement.  But, jury found this didn’t constitute a contract b/tw parties.




e.
Notes:
i.
Courts have rejected common law notion that lifetime MENT contracts were per se unenforceable, but are still wary of oral agreements.

ii.
Many courts would have rejected this contract under statute of frauds.



4.
“Implied in Fact” Contracts:




a.
Foley v. Interactive Data Corp (CA 1988):





i.
Facts:

I.
EE signed doc saying he wouldn’t compete w/ ER for one year after termination of MENT for any reason, had to share knowledge w/ ER for one year post-term, and had to assign to D all rights to computer-related inventions or innovations for one year.

II.
ER maintained “termination guidelines” and 7-step procedure.

III.
EE says “performance issues” only arose after EE reported that his supervisor was being investigated, and that he was promised a transfer or to be put on “performance plan,” but was fired instead.

ii.
Issue: Whether parties acted in such a manner as to provide necessary foundation for an implied contract that EE would not be terminated?
iii.
Holding/Reasoning: can implied terms overcome at-will presumption?

I.
In MENT context, factors apart from consideration and express terms may be used to ascertain existence and content of MENT agreement, including personnel policies/practices, EE’s longevity, actions or comms by ER reflecting assurances of continued MENT

II.
Presumption is just that, subject to contract evidence.




b.
Guz v. Bechtel Nat’l (CA 2000):

i.
Facts: EE alleges implied-in-fact agreement that MENT was for life unless discharged for cause, implied from (1) long service, (2) raises, promotions, good reviews, (3) written personnel policies, setting up pre-term procedure, (4) testimony by exec that practice was term-for-cause.





ii.
Issue:  Was implied-in-fact contract present?
iii.
Holding: Possible evidence that written personnel policies created implied contractual limits on ER’s freedom to terminate, but no additional/broader terms b/tw EE and ER.





iv.
Reasoning:

I.
ER says that he expressly disclaimed better contract by inserting “at-will” provision in manual, in CA such provisions don’t necessarily bar or overcome evidence of ER’s contrary intent.

II.
Mere passage of time, even w/ tangible indicia of EE’s good performance, does not imply contract, but is not irrelevant, as over tenure, there might be comms creating rights against term at-will.

5.
Implied Covenant of Good Faith & Fair Dealing: Fortune v. Nat’l Cash Register (MA 1977):

a.
Facts: EE employed under at-will contract.  Once large transaction was underway, P was fired, but then asked to “stay on” to smooth transaction.  Fired a- year-and-a-half into transaction.

b.
Holding/Reasoning: P received all that he was entitled to under his contract, but contract includes implied covenant of good faith and fair dealing, and termination not made in good faith constitutes breach.  

i.
B/c of commissions issue, b/c otherwise, P could have negotiated contract and then been fired and gotten nothing.

ii.
Where principal seeks to deprive agent of all comp by terminating relationship when agent is on brink of successfully completing sale, principal has acted in bad faith and ensuing transaction b/tw principal and buyer is to be regarded as having been accomplished by agent.

c.
Note: 
i.
NY says that implied good-faith covenant cannot be read so as to override an at-will MENT contract.

ii.
Lucy Lady Duff-Gordon: implied good faith covenant as gap-filler.



6.
What Constitutes “Good Cause”: Cotran v. Rollins Hudig Hall Int’l (CA 1998):

a.
Issue: When EE hired under implied agreement not to be fired except for “good cause,” what’s jury’s role in deciding whether misconduct occurred?


i.
Does jury decide whether acts that led to decision to terminate happened?

ii.
Or whether ER had reasonable grounds for believing they happened and otherwise acted fairly?

b.
Holding: Jury’s role is to decide whether ER acted w/ “fair and honest cause or reason, regulated by good faith.”

c.
Reasoning: Other standard is too intrusive and unreasonably tips balance b/tw conflicting interests of ER and EE.  Important, however, for jury to consider whether decision of ER was arbitrary or pretextual.

V.
Employment Contract: Tort Theories of Recovery

A.
Bad-Faith Breach: Foley v. Interactive Data Corp (CA 1988):


1.
Issue: Can breach of MENT contract lead to tort claim?
2.
Holding: No special relationship in MENT context to allow bad faith breach tort.  Tort of bad faith should only be applied to commercial contracts if four features are present:


a.
One of parties has a superior bargaining position,

b.
Purpose of weaker party in contracting is to secure essential product/service, financial security or peace of mind,

c.
Relationship of parties is such that weaker party puts its trust into stronger, 

d.
Conduct on part of D indicating intent to frustrate weaker party’s enjoyment of his contractual rights.

3.
Reasoning:

a.
Contract claims are created to enforce intentions of parties to the agreement; tort law is primarily designed to vindicate “social policy.”

b.
P wants contract theory of covenant of good faith and fair dealing to give rise to a tort damages claim.

i.
Exception to general rule is in insurance arena where public policy suggests that a tort claim is permissible.

ii.
But, insurance and employment are totally different.




c.
Absent legislative direction to contrary, exclusive remedy should be contractual.

d.
Some states, however, allow tort recovery for bad-faith discharge where ERs breach, w/o justification, a “contractual obligation of continued MENT.”


B.
Fraud or Deceit: Hunter v. Up-Right Inc. (CA 1993):

1.
Issue: Does Foley preclude recovery of tort damages for fraud and deceit predicated on a misrepresentation made to effect termination of MENT?

2.
Holding: No tort of fraud/deceit in termination – tort recovery only available if P can establish all elements of fraud w/ respect to misrepresentation that is separate from termination of MENT contract, i.e., fraud damages cannot result from termination itself.



3.
Reasoning:

a.
ER that misrepresents a fact in course of wrongfully terminating EE has not committed a fraud.

b.
Elements of fraud:

i.
Misrepresentation, 

ii.
D’s knowledge of the statement’s falsity,

iii.
Intent to defraud,

iv.
Justifiable reliance,

v.
Resulting damage.


4.
Notes:

a.
Misrepresentation not aimed at effecting termination, but instead designed to induce EE to detrimentally alter position in some other respect, might form a basis for a valid fraud claim even in the context of a wrongful termination.

b.
CA: claims for fraudulent inducement are cognizable in MENT situations.

C.
Intentional Interference w/ Contractual Relations: Cappiello v. Ragen Precision (NJ 1984):


1.
Facts: P was salesman, contends that Ds conspired to appropriate right to commissions.


2.
Issue: Can P recover commissions lost b/c of termination?
3.
Holding: While EE was at-will, there was also agreement re commissions, so there can be a tort basis for comp damages.


4.
Reasoning:

a.
For action of malicious interference w/ contractual rights, must show action of a 3d party – D’s breach of his contract w/ P is not basis for tort (it’s simple breach).
b.
But, company’s agents can interfere w/ P’s contract w/ company in order to appropriate his commissions.
c.
Then, ER will be vicariously liable.



5.
Notes:

a.
R2d Torts – one who intentionally and improperly interferes w/ performance of a contract (except a contract to marry) b/tw another and a 3d person by inducing or otherwise causing 3d party not to perform contract is subject to liability to other for pecuniary loss resulting to other from failure of the 3d party to perform.


i.
Extends to interference w/ prospective contractual relations.

b.
R2d Torts: whether there has been wrongful interference depends on 7 factors:


i.
Nature of actor’s conduct


ii.
Actor’s motive


iii.
Interests of other w/ which actor’s conduct interferes


iv.
Interests sought to be advanced by actor

v.
Social interests in protecting freedom of action of actor and contractual interests of other

vi.
Proximity or remoteness of actor’s conduct to interference

vii.
Relations b/tw the parties

c.
Supervisor’s good faith defense: generally super acting in good faith w/in scope of their authority in effecting a discharge will not be held liable under this tort.

d.
ERs may be held liable for negligence in hiring and retaining personnel that commit acts of violence (or harassment) on customers and coworkers.


D.
Intentional Infliction of Emotional Distress:

1.
IIED: Somewhat successful if discharge itself is handled in abusive manner.  Some juris require physical injury, however.

2.
Recovery for workplace stress: new claims for mental disorders caused by stress at work.
3.
Exclusivity barrier of worker’s comp: both of the above may be precluded by worker’s comp laws, at least to extent they are based on conduct normally occurring in workplace.


E.
Defamation: Lewis v. Equitable Life Assur. Society (MN 1986):



1.
Facts: EEs were at-will, discharged for “gross insubordination.”

2.
Issue: EEs claim they were discharged in violation of EE handbook and were defamed b/c ER knew that they would have to repeat reason for discharge to future ERs.

3.
Holding: Jury verdict upheld b/c compelled self-publication exception and finding untruth of statement.  No punitive damages, however.


4.
Reasoning:




a.
Defamation: publication, falsity, harm of reputation.




b.
ER’s defenses to defamation:





i.
Only publication of statements were made by Ps





ii.
Statement was true





iii.
ER was qualifiedly privileged to make the statement

c.
Generally, no publication if D communicates statement to P who repeats it to 3d parties.

i.
Narrow exception to rule against defamatory self-publication: if defamed person was in some way compelled to communicate defamatory statement to 3d person, and if it was foreseeable to D that defamed person would be so compelled, then D could be held liable.




d.
True statements are not actionable:

i.
Truth as a defense goes to underlying implication of statement, at least where statement involves more than a simply allegation.  (i.e., not just “fired for insubordination,” but “I was insubordinate.”)

ii.
Upholds jury verdict that charge of gross insubordination was false.




e.
Qualified privilege:

i.
In context of MENT recs, law generally recognizes qualified privilege b/tw former and prospective ERs as long as statements are made in good faith and for a legit purpose.

ii.
Privilege is lost if abused; burden on P to prove abuse.

iii.
Malice exists where D “made the statement from ill will and improper motives, or causelessly and wantonly for the purpose of injuring the P.”

f.
Denial of punitive damages in defamation cases involving self-publication.



5.
Notes:

a.
Absolute privilege attaches in some cases, such as comms made in context of judicial and quasi-judicial proceedings.

b.
Qualified privilege attaches in internal investigations.

VI.
Retaliation

A.
Intro: virtually every fed/state MENT law contains a form of express anti-retaliation provision:
1.
Participation Clause: narrow; provides protection only for invoking or participating in formal processes of statute.
a.
Title VII, 704(a): prohibits discrimination against EE/applicant b/c he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this Title.
2.
Opposition Clause: broad; also privileges some forms of self-help opposition to unlawful practices.
a.
Title VII, 704(a): prohibits discrimination against EE/applicant b/c he has opposed any practice made an unlawful MENT practice by the Title.

3.
3d type, i.e., ERISA, 510: also protects against form of status discrimination, that which occurs for purpose of interfering w/ EEs’ obtaining contractual benefits regulated by ERISA.
B.
Express Anti-Retaliation Provisions: Participation Clause: 
1.
Mattern v. Eastman Kodak Co. (5th 1997):

a.
Issue: Allegations of sexual harassment, condoned by supervisors.  Then, retaliation leading to resignation.
b.
Holding: Cannot prove adverse action element, therefore retaliation claim fails.
c.
Reasoning: 



i.
Elements of retaliation claim: 
I.
EE engaged in activity protected by Title VII; 
II.
ER took adverse MENT action against EE; and 
III.
Causal connection b/tw protected activity and adverse action. 
ii.
Proof of adverse MENT action in this case: sending supervisors to her house to tell her to report to work (unprecedented); reprimand for not being at work station while meeting w/ HR; open hostility of other EEs and supervisors; doc said she got anxiety from this, but ER didn’t respond; poor work evaluations subsequent to protected activity.
iii.
Title VII was designed to address ultimate MENT decisions, not every decision made by ERs that arguably might have some tangential effect on ultimate decisions.  
I.
Ultimate = hiring, firing, promoting, compensating, not interlocutory or mediate decisions.
iv.
Complaints here do not go to ultimate MENT decision, and cannot be attributed to ER, as ER cannot be held liable under Title VII absent proof that EEs acted as its agents.
v.
Additionally, jury found that EE was not constructively discharged and that ER did not fail to take remedial action.



d.
Notes:

i.
Most courts have interpreted 704(a) more broadly, holding that statutory retaliation clauses prohibit any adverse treatment based on retaliatory motive and reasonably likely to deter charging party / others from engaging in protected activity.
ii.
Courts rejecting “ultimate MENT decision” rationale generally still insist that ER’s retaliation materially affect P’s terms or conditions of MENT.

iii.
FLSA 215(a)(3): courts have held that this provision protects EEs who file complaints internally w/ ER even if no formal complaint is ever filed.

iv.
False Accusations: courts have consistently held ER is liable for retaliating against EE for filing EEOC charge regardless of validity/reasonableness.

v.
Robinson v. Shell Oil (1997): former EEs are also protected under 704a.



2.
Jackson v. Birmingham Bd. of Ed. (2005): 
a.
Facts: Allegation that Bd. discriminated against him b/c he had complained about sex discrimination in HS’s athletic program.
b.
Issue: Does private right of action of Title IX include claim of retaliation?
c.
Holding: Retaliation against a person b/c that person has complained of sex discrimination is another form of sex discrimination encompassed by Title IX’s private cause of action.
d.
Reasoning: Title IX prohibits sex discrimination by recipients of fed education funding, and Title IX has been held to imply a private right of action to enforce its prohibition on intentional sex discrimination.


C.
Express Anti-Retaliation Provisions: The Special Case of Self-Help Remedies:



1.
Hochstadt v. Worcester Foundation (1st 1976):

a.
Facts: Allegation gender discriminatory salary.  Complaint w/ DOL, class action w/ Dep’t of Health; filed suit, eventually settled.  Woman agitated at work, w/ rumors, inquiries, bringing in reporter, etc.  
b.
Issue: Was P’s overall conduct so generally inimical to ER’s interests and so excessive to be beyond protection of 704a, even though actions were generally associated w/ her complaints of illegal ER conduct?
c.
Holding: Courts must balance purpose of Act (to protect persons engaging reasonably in activities opposing sexual discrimination), against Cong’s equally manifest desire not to tie hands of ERs in objective control of personnel.
d.
Reasoning: Cong did not mean to protect EEs from discharge in every situation; ER remains entitled to loyalty and cooperativeness from EEs.  But, 704a does protect EE against discharge for filing complaints in good faith and for registering grievances through appropriate channels.  Militant self-help falls b/tw those poles.
e.
Notes:

i.
Courts hold that good-faith opposition is protected even if underlying practice is found to be lawful.  Need reasonable belief that ER’s conduct violates statute, Clark County v. Breeden (2001).  Must relate to MENT concerns, not other unlawful or improper ER activity.
ii. 
Opposition on Behalf of 3d Parties: Ps must have engaged in protected activity to sue under 704a, even if not complaining of discrimination directed at them.

iii.
Dual-motive: sometimes P will file EEOC charge in anticipation of termination for poor performance, so PW v. Hopkins (1983) analysis is necessary.  Where Title VII P proves discriminatory motive was motivating factor in challenged decision, ER can avoid liability altogether by proving that at time of decision it would have made same decision on wholly legit grounds.



2.
Whirlpool Corp v. Marshall (1980): OSHA case

a.
Issue: OSHA prohibits ER from discharging/discriminating against any EE who exercises any right afforded by Act.  Is reg providing that EE has right to choose not to perform assigned task b/c of reasonable apprehension of death or serious injury coupled w/ reasonable belief that no less drastic alternative is available consistent w/ OSHA?
b.
Holding: Reg is consistent w/ fundamental objective of OSHA – to prevent occupational deaths and serious injuries.
c.
Reasoning: Act gives EE the right to inform OSHA of dangerous workplace condition or practice and to request that OSHA inspect such, to assist inspection, to aid court in determining whether risk exists, and to bring action if in disagreement w/ Sec of Labor. Act doesn’t say EEs have right to refuse to work in unsafe condition, so reg fills hole.
d.
Notes:

i.
In order to use self-help in this circumstance, EE must show: 
I.
Good faith, reasonably grounded fear of danger of death or serious injury; 
II.
There is insufficient time due to urgency of situation, to eliminate danger through resort to regular statutory channels; and 
III.
Where possible, EEs have sought from ER, and been unable to obtain, a correction of the dangerous condition.

ii.
EEs have NLRA Sec 7 right to strike over safety issues.


D.
Implied Anti-Retaliation Provisions: Kelsay v. Motorola (IL 1978):


1.
Issue: Alleged termination in retaliation for filing Workers’ Comp claim.
2.
Holding/Reasoning: Exclusivity provision was not meant to be exclusive remedy b/c (1) it was intended to limit recovery in regard to work-related injuries, but not to insulate ER from independent torts, and (2) court cannot accept construction of Sec 11 that would allow ERs to make EEs choose b/tw their jobs and seeking their remedies under the Act.

3.
Note: Cort v. Ash (1975): whether to recognize implied right of action:

a.
Is P one of the class for whose special benefit the state was enacted?


b.
Is there any indication of legislative intent to create or deny remedy?

c.
Is it consistent w/ purpose of legislative scheme to imply such remedy?
d.
Is cause of action one traditionally relegated to state law, so that it would be inappropriate to infer a cause of action based solely on fed law?

VII.
Public Policy Tort, Whistleblowers


A.
Performance of Public Obligations: Nees v. Hocks (OR 1975):
1.
Facts: Jury duty – ER said that one month was too long, EE told them she would have min of two weeks.  Terminated almost immediately.


2.
Issue: Can ER fire EE for serving on jury duty?


3.
Holding: ER cannot fire EE for serving on jury.



4.
Reasoning:

a.
Generally, at-will rule controls, but there are instances in which ER’s reason or motive for discharge harms or interferes w/ important interest of community and therefore justifies comp to EE.

b.
FN: “If the only evidence was that the Ds would have suffered a substantial hardship if P served this particular month [and] Ds requested only a postponement of jury service but the P nevertheless asked to serve this particular month, we probably would regard the discharge as justifiable.”

5.
Note: Rationale for PP cause of action: ERs should not use their contractual right to terminate MENT relationship in manner that might frustrate 3d-party interests of public.


B.
Refusal to Perform Assignment in Contravention of PP: Tameny v. Atl. Richfield (CA 1980):


1.
Facts: P alleges he was fired for refusal to participate in illegal scheme to fix gas prices.



2.
Issue: What are limitations on rights to fire at-will EEs?
3.
Holding: ER’s authority over its EE does not include right to demand that EE commit a criminal act to further its interests, and ER may not coerce compliance w/ such unlawful directions by discharging EE who refuses to follow such an order.



4.
Reasoning:

a.
While at-will is general rule, under both common law and statute, ER does not enjoy absolute right to discharge even an at-will EE.

b.
No right to fire EE who refused to engage in illegal act or complied w/ legal duty.

c.
ER says this should just be contract claim, but CA has long recognized that wrongful act committed in course of contractual relationship may afford both tort and contractual relief.



5.
Notes:
a.
If statute provides cause of action, however, court is much less likely to recognize PP tort.

b.
Generally, however, mere existence of fed reg or enforcement scheme does not by itself imply preemption of state remedies.  English v. GE (1990).

c.
Also available for “wrongful demotion” etc.


C.
Refusal to Violate Ethical Obligations: Pierce v. Ortho Pharmaceutical (NJ 1980):

1.
Facts/Issue: Med doctor working on R&D for drug company refused to continue to work on development of drug that she felt would violate her interpretation of Hippocratic oath.  Resigned after being taken off that project b/c she felt demoted.



2.
Holding: No cause of action.

a.
EE has cause of action for wrongful discharge when discharge is contrary to clear mandate of public policy, including legislation, admin rules, regs or decisions, and judicial decisions, and in certain instances, a professional code of conduct.


b.
Prof code of conduct designed only to serve interests of prof is not sufficient.

3.
Reasoning: Doc never contended that continued research would result in malpractice liability or that it would harm anyone, just that it was unnecessarily risky.  This was just a difference of med opinions.



4.
Note on Public Interest v. Private Interest Dichotomy:

a.
B/c underlying justification of PP cause of action is to protect 3d-party interests of public, courts generally insist that challenged decision implicate such interests.
b.
Possible instances:

i.
Gap in statutory scheme that need supplementing in order to further policies promoted by scheme.

ii.
Group EE activity to improve comp – that not protect by Sec 7 of NLRA.
iii.
EE refusal to sign non-compete agreements.

iv.
Averting potential harms to SHs in post-Enron era


D.
Whistleblowers:



1.
Geary v. US Steel (PA 1974):
a.
Facts: Disagreement b/tw EE and ER as to safety of new product eventually results in w/drawal of product from market and firing of EE, after EE bypassed immediate superiors and went to company VP.  

b.
Holding: Praiseworthy motives do not detract from ER’s legit interest in preserving its normal operational procedures from disruption.

c.
Reasoning: While EE’s intentions were good, he was salesperson, not expert or someone responsible for the safety of the product.  No info EE was fired b/c of this – he had already won his battle; more likely fired for being general nuisance.



2.
Palmateer v. Int’l Harvester (IL 1981):
a.
Facts/Issue: P alleges he was fired for providing info to local law enforcement that EE might be involved in violation of Crim Code and for agreeing to assist in investigation and trial of EE if requested.

b.
Holding: No public policy is more basic than enforcement of state’s crim code.  Nothing requires citizen to take active role in ferreting out and reporting crime, but public policy favors citizen crime-fighters.

i.
And, once crime was reported, then EE was under obligation to further assist officials if asked.

c.
Reasoning: Although there is no precise line of demarcation dividing matters that are subject of public policies from matters purely personal, survey of cases involving retaliatory discharges shows that matter must strike at heart of citizen’s social rights, responsibilities before tort will be allowed.



3.
Note on Statutory Protection of Whistleblowers:

a.
State Legislation: many states have passed legis to protect both active and passive whistle-blowing by private sector EEs.

i.
Scope of coverage: whistle-blowing may extend to violation of fed and state laws, and agency regs.

ii.
Protected class: typically applicable to everyone, even highest corp execs.

iii.
Scienter req: most laws protect erroneous whistle-blowing if there is reasonable belief.

iv.
Exhaustion of internal remedies: generally statutes require exhaustion before public disclosure.

v.
Remedies: damages, attorney’s fees, reinstatement.

b.
Fed Health and Safety Legislation: present in almost all fed health and safety regs, but courts interpret these strictly.
c.
Fed Civil Service Sector: CRSA of 1978 protects fed EEs from reprisals for whistle-blowing.



d.
RICO: possible protection
e.
Qui Tam and Whistleblower Provision of the False Claims Act: EEs can sue, qui tam or on behalf of govn’t, ERs who present false claims to govn’t.



4.
Note on Sarbanes-Oxley Act of 2002:




a.
Mandated accting and corp governance reform.

b.
Sec 806: protects individuals who report or cooperate in investigation of conduct alleged to violate fed securities and antifraud laws.
i.
Provides cause of action to EEs of public companies who allege that they were retaliated against for disclosing any conduct that the EE reasonably believes violates “any provision of Fed law relating to fraud against SHs.”

ii.
Must file complaint w/ DOL w/in 90 days, who must commence investigation w/in 60 days if there is reasonable cause.

e.
Sec 1107: makes it a felony to intentionally retaliate against individuals who provide a law enforcement office w/ truthful info concurring actual or potential commission of any fed offense.

E.
Assertion of Political Freedom: Novasel v. Nationwide Insurance (3d 1983):


1.
Facts/Issue: EE refused to participate in lobbying effort at ER’s behest.

2.
Holding: Important public policy is implicated wherever power to hire and fire is utilized to dictate the terms of EE’s political activities.



3.
Reasoning:

a.
PA law permits cause of action for wrongful discharge where termination abridges a significant and recognized public policy.

b.
On remand, DC should employ 4-part test:

i.
Whether, b/c of speech, ER is prevented from efficiently carrying out its responsibilities,

ii.
Whether speech impairs EE’s ability to carry out his own responsibilities,

iii.
Whether speech interferes w/ essential and close working relationships,

iv.
Whether time, place, manner in which speech occurs interferes w/ business ops.




c.
Also, balancing test for wrongful discharge:





i.
Nature of actor’s conduct,





ii.
Actor’s motive,





iii.
Interests of the other w/ which the actor’s conduct interferes,





iv.
Interests sought to be advanced by actor,

v.
Social interests in protecting freedom of action of actor and contractual interests of other,

vi.
Proximity or remoteness of actor’s conduct to interference,

vii.
Relations b/tw the parties.

VIII.
Public Sector EEs’ First Amendment Rights


A.
Free Speech and Public MENT:


1.
Pickering v. Bd. of Ed. (1968):

a.
Issue: Teacher was fired for sending letter to newspaper critical of way Bd. and superintendent had handled past proposals to raise revenue for schools.



b.
Holding: Interest of school admin in limiting teachers’ opportunities to contribute to public debate is not significantly greater than its interest in limiting a similar contribution by any member of general public.
c.
Reasoning: 
i.
Bd. contends that teacher by virtue of public MENT has duty of loyalty to support superiors, and if he must speak, must do so factually, accurately.  
ii.
Teacher contends that test applicable to defamatory statements directed against public officials by persons having no occupational relationship w/ them, namely, that statements to be legally actionable must be made w/ knowledge they were false or w/ reckless disregard of whether they were false, should also be applied to public statements made by teachers.
iii.
Relationship is not of close, confidential kind for which it can persuasively be claimed that loyalty / confidence are necessary to proper functioning.

iv.
Statements were per se false, but no evidence of harm resulting.

v.
Q of whether school system requires additional funds is matter of public concern on which free and open debate is vital.




d.
Notes:

i.
General Bans: Pickering balancing applied to any personnel decision that punishes public EE’s protected speech.  US v. Nat’l Treasury EEs Union (1995) applied Pickering to challenge to law prohibiting fed EEs from accepting any comp for making speeches or writing articles, saying that govn’t burden under Pickering was especially heavy b/c challenged ban applied prospectively to broad range of speech, rather than just to that of particular individual EEs, and that speculative benefits of ban were not sufficient to justify crudely crafted burden on speech of fed EEs.
ii.
Be aware of possibly validity of time/place/manner restrictions.



2.
Givhan v. Western Line Consol. School Dist. (1979):

a.
Holding: DC found that teacher’s dismissal was unconst under 1st Amd., but CoA reversed, concluding that b/c teacher had privately expressed complaints and opinions to principal, her expression was not protected.  SC remands to CoA, holding that private expression of one’s views is not beyond const protection.


3.
Connick v. Myers (1983):

a.
Issue: EE was transferred, created mini-insurrection in office by distributing questionnaire soliciting opinions on transfer policy.  Claims fired b/c of speech.
b.
Holding: Limited 1st Amd. interest involved does not require that ER tolerate action which he reasonably believed would disrupt the office, undermine authority, and destroy close working relationships.
c.
Reasoning: Must balance b/tw interests of EE, as citizen, in commenting on matters of public concern and interest of State, as ER, in promoting efficiency of public services it performs through its EEs.
i.
Necessary that speech be about matter of public concern in order to get to balancing test.  Look at content, form, and context.
ii.
Qs in survey regard office morale, need for grievance procedures, etc., not matters of public concern.  Not all matters which transpire w/in a govn’t office are of public concern.
iii.
One Q, however, regarding whether asst. DAs ever feel pressured to work on political campaigns, is matter of public concern, balancing does apply.

iv.
No showing that questionnaire impeded EE’s ability to perform her responsibilities, but showing that it was an act of insubordination interfering w/ work relationships.



4.
Rankin v. McPherson (1987):

a.
Issue: Clerical EE of county sheriff’s office commented on shooting of Pres. Reagan, saying she wished they would “get him.”
b.
Holding: Clearly regarding matter of public concern, and clearly no disruption or discrediting of office (as statement was made in private).  Where, as here, EE serves no confidential, policy-making, or public contact role, danger to agency’s successful function from that EE’s speech is minimal.

B.
Free Ass’n and Public MENT: McLaughlin v. Tilendis (7th 1968):



1.
Issue: Teachers allege firing/not rehiring b/c of affiliation w/ Union.
2.
Holding: Those who join an org but do not share its unlawful purposes and who do not participate in its unlawful activities pose no threat, either as citizens or as public EEs.
3.
Note: Right of ass’n includes right to avoid political ass’n – public EEs who do not occupy policy-making or confidential positions have const right not to be discharged soley b/c of their failure to affiliate w/ particular political party.


C.
Ceballos v. Carcetti (9th 2004):
1.
Facts: Asst. DA testified for defense regarding validity of search warrant.  Seeking lost wages, other compensatory damages, and injunctive relief.
2.
Issue: EE claims that he was subjected to adverse MENT action by supervisors in retaliation for engaging in speech protected by 1st Amd.
3.
Holding: EE’s allegations of wrong-doing in memo given to defense counsel constitute protected speech under 1st.



4.
Reasoning:

a.
Test:


i.
Does speech address matter of public concern?  (Content is biggest factor.)
ii.
If so, Pickering balancing test to determine whether EE’s interest in expressing himself outweighs govn’t interests in promoting workplace efficiency and avoiding disruption.

b.
Speech was form of whistleblowing: when govn’t EEs speak about corruption, wrongdoing, misconduct, or inefficiency of govn’t EEs, including law enforcement, their speech is inherently a matter of public concern.

c.
The fact that EE prepared his memo in fulfillment of regular MENT responsibility does not serve to deprive him of 1st protection afforded to public EEs.

d.
W/ regard to balancing, 1st protects even false statements, since no evidence that speech was reckless or in bad faith.
IX.
Workplace Privacy


A.
Const Protections in the Public Sector – Physical Privacy:


1.
O’Connor v. Ortega (1987):
a.
Issue: Hospital administrator suspected of improprieties, put on paid leave, office searched thoroughly, with items seized being used in disciplinary proceeding.
b.
Holding: Ordinarily, search of EE’s office by supervisor will be justified at its inception when there are reasonable grounds for suspecting that search will turn up evidence that EE is guilty of work-related misconduct, or search is necessary for non-investigatory work-related purpose such as to retrieve needed file.




c.
Reasoning:

i.
EEs may have reasonable expectation of privacy against intrusions, rooted in 4th Amd, whether public or private EEs.
ii.
But, public/private EEs’ expectations of privacy in offices, desks, files may be reduced by virtue of actual office practice and procedures, or by legit regulation.  Must be assessed in context.
iii.
Privacy interests of public EEs must be balanced against ER interest in efficient and proper operation of workplace, which suggest that warrant req is unworkable.

iv.
Probable cause is typical standard for search, but in context of investigation of work-related EE misconduct, that would impose intolerable burden on public ER.
v.
Open question: is individualized suspicion of misconduct necessary?




d.
Notes:

i.
ER could negate reasonable expectation of privacy by notifying EEs that as condition of MENT, desks/lockers could be searched at any time for any reason.

ii.
Visible video cameras negate reasonable expectation of privacy.



2.
Skinner v. Railway Labor Execs’ Assoc. (1989):

a.
Issue: Finding that alcohol/drug abuse by RR EEs poses serious safety threat, FRA promulgated regs mandating blood/urine tests of EEs in certain accidents and authorizing tests of EEs who violate safety rules.  Do these violate 4th?
b.
Holding: Tests are not very intrusive, given circumstances, thus privacy interest is small, while govn’t interest in testing even w/o individualized suspicion is great.




c.
Reasoning:

i.
Compelled intrusion into body for blood to be analyzed for alcohol content is a 4th Amd. search.  But, 4th doesn’t proscribe all searches and seizures, only those that are unreasonable.
ii.
Govn’t interest in regulating conduct of RR EEs to ensure safety presents “special needs” beyond normal law enforcement that may justify departures from usual warrant and probable-cause reqs.
iii.
Q: does govn’t need to monitor compliance w/ these restrictions justify the privacy intrusions at issues absent warrant or individualized suspicion?

iv.
Purpose of warrant req is to protect privacy interests by assuring citizens subject to search/seizure that such intrusions are not random/arbitrary, and are authorized by law, and are narrowly tailored in objective and scope.
v.
Cases say that even search that may be performed w/o warrant must be based on probable cause to believe that the person to be searched has violated the law.  Requires some quantum of individualized suspicion.



d.
Notes:

i.
Vernonia Sch. Dist v. Acton (1995): schools may require drug-testing of students participating in sports; extended to all extracurriculars.

ii.
Skinner is based on “safety sensitive” position concept.

iii.
Possible state-law defamation claims based on false-positives.

B.
Const Protections in the Public Sector – Associational Privacy: suits regarding inquiries into cohabitation decisions of public EEs can be raised on DP and 1st Amd grounds.

C.
Emerging Protection of Private Sector EEs:


1.
Fed Statutory Law:

a.
1988 EE Polygraph Protection Act: prohibits use of lie detector tests outside of limited situations, w/ strict procedural reqs.  Allows testing for nat’l defense functions, testing incumbent EEs in connection w/ ongoing investigation, testing prospective EEs by private ERs involved in provision of guard/security services, and testing by any ER authorized to manufacture/dispense controlled substances.
b.
1974 Privacy Act: grants certain rights/remedies to individuals who are subject of records maintained by fed agencies.
c.
HIPAA Privacy Regs of 2000: all protected health info must be held confidential, all entities subject to regs must treat info as confidential, and patients are given rights against misuse.
d.
1970 Fair Crediting Report Act: requires ERs who decline to hire an applicant b/c of results of credit investigation to inform rejected applicant of name of reporting agency.  Also, ER must disclose to applicant that check will occur.
e.
1968 Omnibus Crime Control and Safe Streets Act: prohibits both public and private parties from intercepting contents of phone calls and certain other comms w/o judicial authority, except w/ prior consent or under business-ext. exception.
f.
1986 Electronic Comms Privacy Act: protects most electronic comms, but not silent video surveillance.
g.
Konop v. Hawaiian Airlines (9th 2002):

i.
Facts: EE created website 2/  bulletins critical of ER, officers, union.  TOS prohibited mgmt from viewing it or members from showing it to mgmt.  Mgmt got someone’s pw and viewed it.
ii.
Issue: Did ER violate Wiretap Act and Stored Comms Act (both of ECPA) by viewing EE’s secured website?


iii.
Holding/Reasoning:

I.
Wiretap Act: prohibits only interception, which could mean acquiring contents, regardless of when / under what circumstances acquisition occurs.  But, looking at US v. Smith (9th 1998), court adopts narrow definition of “intercept” for electronic comms, meaning it applies only to interception during transmission, not storage.  This was stored electronic comms.  Thus, no interception.
II.
Stored Comms Act: prohibits access w/o authorization of a facility through which electronic comms service is provided and thereby obtaining access to stored electronic comms.  DC exempted this b/c mgmt had permission from authorized users, but it’s unclear that either EE who gave up pw was a “user” and so SCA applies.
v.
Notes: Eliminates stored electronic comms from purview of intercept prohibition altogether b/c it’s only in transmission an infinitesimal period of time during which “interception” is impossible.



2.
State Law Developments:



a.
Cort v. Bristol-Myers (MA 1982): Personal Intrusion

i.
Facts: EEs refused to respond to questionnaire w/ Qs that were personal, offensive, unrelated to performance.  EEs later fired.
ii.
Issue: Are Ds liable for discharging Ps for incompleteness of surveys?
iii.
Holding: MA law protects EE’s privacy generally, but in this case, there was no substantial intrusion into privacy of EEs.





iv.
Reasoning:

I.
No cases have imposed liability on private ER for discharging at-will EE for EE’s failure to provide personal info to ER.  Legislature has protected some info, but not of type sought here.
II.
But, if questionnaire sought to obtain info in circumstances that constituted an “unreasonable, substantial or serious interference w/ privacy” in violation of MA law providing general right to privacy, discharge could contravene PP and warrant imposition of liability.
III.
Won’t say that ER would always be liable for discharging EE for refusal to answer Qs not relevant to business purposes; depends on degree of intrusion on rights of EE and the nature of the EE’s job.




v.
Notes:

I.
Range of state privacy legislation: access to personnel files, fair credit reporting laws, reg of investigative techniques, med records and identity privacy.
II. 
CA Const right of privacy reaches private action.




b.
Rulon-Miller v. IBM (CA 1984): Personal Autonomy

i.
Facts: EE fired b/c supervisor accused her of having romantic relationship w/ manager at rival firm.




ii.
Issue: Can EE reasonably rely on ER’s existing privacy policy?
iii.
Holding: IBM policy does not define “conflict of interest” as covering this situation, and therefore termination was wrongful.  Punitive damages too.




iv.
Reasoning:

I.
Contract rights in MENT agreement or covenant of good faith and fair dealing give both ER and EE right to breach and respond to breach in damages.

II.
Q is whether if IBM elected to exercise that right it should also be liable for punitive damages, b/c of IIED?  Depends on whether conduct of supervisor was extreme and outrageous.
IV.
Conduct here was extreme/outrageous b/c super acted as if situation was new when he had known about it for some time, super acted in flagrant disregard of IBM policy, and then super gave her a few days to think about it then fired her immediately.  Conduct designed to humiliate/degrade the EE.
c.
CBAs: unionized private sector EEs generally enjoy more protection of privacy and job security.  Even where unions have not negotiated explicit privacy-protective provisions, they have often been successful in persuading arbitrators to read these into labor agreements
X.
Post-Employment Restraints


A.
No-Compete Covenants:


1.
BDO Seidman v. Hirshberg (NY 1999):

a.
Facts: D resigned from BDO; BDO claims he took clients; EE denies serving some, says many were personal clients he brought to BDO, others he was not primary rep while at BDO.
b.
Issue: Whether “reimbursement clause” in agreement b/tw BDO and former EE, requiring D-EE to compensate BDO for serving any client of firm’s Buffalo office w/in 18 months after termination, is unenforceable restrictive covenant.
c.
Holding: Portions of Agreement requiring damages for servicing clients he didn’t work w/ and servicing clients he originally brought to BDO is invalid.  Court can rewrite Agreement to consist of enforceable portion (but should not do so when ER wrote overbroad contract for court to circumscribe).  




d.
Reasoning:

i.
Common law standard of reasonableness of non-competes – reasonable if:

I.
It is no greater than is required for protection of legit interest of ER, (limited to misappropriation of trade secrets or confidential customer lists, or protection from competition by former EE whose services are unique or extraordinary)
II.
Does not impose undue hardship on the EE, and 

III.
Is not injurious to the public.

ii.
Common-law rule is applied strictly, but in cases of agreements not to compete b/tw professionals, NY gives greater weight to interests of ER in restricting competition w/in confined geographic area.  (Even a permanent restriction has been upheld due to unique/extraordinary factor.)
iii.
But, while accounting is learned profession, EE’s services are not unique.
iv.
Covenant is overbroad b/c: it goes beyond protecting against unfair competition.  Legit interest is in protection against D’s competitive use of client relationships which BDO enabled him to acquire.



e.
Notes:

i.
CA: “every contract by which anyone is restrained from engaging in a lawful profession, trade or business of any kind is to that extent void.”  CA applies its law to contracts made outside its juris.
ii.
Law firms may be restricted by ethical rules in seeking no-competes or no-solicit covenants from departing associates.

iii.
Consideration for No-Compete Clauses: consideration is not a problem when EEs are required to sign no-compete agreements as condition of MENT.  Some courts hold that continued at-will MENT beyond date of signing provides sufficient consideration for incumbent EEs; others require that MENT continue for reasonable period of time post-signing.
iv.
No-solicitation agreements are generally slightly more enforceable.
v.
No-hire agreements b/tw firms are generally unenforceable as made in contravention of public policy.
2.
Forfeiture-for-Competition Clauses & “EE Choice” Doctrine: 
a.
Provisions in incentive comp or other benefit plans that provide for forfeiture of stock rights or special benefits if EE leaves to work for competitor receive more lenient judicial treatment, even in juris generally unreceptive to no-competes.
b.
NY “EE Choice” Doctrine: where EE voluntarily terminates, forfeiture-for-competition is generally enforceable, w/o regard to reasonableness; where EE involuntarily is terminated, agreement is evaluated for presence of protectible interest and reasonableness of scope and duration.

B.
“Inevitable Disclosure” and Other Implied Restraints: Pepsico v. Redmond (7th 1995):

1.
Facts/Issue: Pepsico sought injunction to prevent EE from divulging trade secrets and confidential info in new job at Quaker.  Parties had confidentiality agreement.
2.
Holding: Pepisco’s evidence meets std for injunction b/c they showed that EE had extensive and intimate knowledge of strategic goals and he would inevitably use knowledge unless he had uncanny ability to compartmentalize. 



3.
Reasoning:

a.
Pepsico said that EE would inevitably disclose confidential info in new position b/c of it’s reqs, thus giving Quaker an unfair advantage.
b.
EE said that Quaker policies and agreements prevented him from using trade secrets and that if he thought necessary, he would consult counsel. 

c.
Party seeking injunction must prove both existence of a trade secret and the misappropriation.  P must demonstrate that EE’s new MENT will inevitably lead him to rely on ER’s trade secrets.


4.
Notes:

a.
Finds form of implied no-compete.  NY courts are very reluctant to find such.


C.
Trade Secrets



1.
AMP v. Fleischhacker (7th 1987):

a.
Issue: Suit against former EE and competitor alleging unfair competition and misappropriation of trade secrets in competitor’s hiring of EE.
b.
Holding: AMP fails to identify any particularized trade secrets at risk.  General confidential business info identified doesn’t constitute protectible business secret.




c.
Reasoning:

i.
While enforceable restrictive covenant may protect material, such as confidential info revealed to EE during course of MENT (not actually trade secret), ER’s protection absent restrictive covenant is narrower and extends only to trade secrets or near-permanent customer relationships.

ii.
EE was not bound by restrictive covenant, but did sign confidentiality agreement in which he was basically forbidden from disclosing to any non-AMP personnel any info relating to AMP and its operations forever.
iii.
IL courts have held unenforceable nearly identical provisions in confidentiality agreements b/c (1) they contain no limitation on duration of nondisclosure, instead restricting disclosure “during and subsequent to the period of said MENT,” and (2) they contain no geographical or other limitation on parties to whom the EE is prohibited from disclosing info.

iv.
B/c EE is not subject to any enforceable contractual restrictions, AMP first had to establish existence of trade secrets, defined as “a plan or process, tool, mechanism, compound, or informational data utilized by a person in his business ops and known only to him and such limited other persons to whom it may be necessary to confide it.”
v.
AMP alleges trade secrets in form of: strategic plans, new product development info, manufacturing info, financial info, etc.  


2.
EE Rights to Intellectual Property:

a.
Under US copyright law, ER is considered author of a “work made for hire” when it is prepared by EE in scope of MENT.

b.
Under US patent law, absent agreement, invention belongs to inventing party, whether he be EE or IC, often even when ER paid for invention or otherwise had some expectation of ownership in invention.

i.
Thus, ERs often require EEs to assign inventions to firm.

ii.
Some ERs have EEs sign “holdover” agreements, which purport to reach inventions conceived after termination of MENT if conceived as a result of work done during such MENT and which relate to method, substance, machine, etc. w/in scope of business of ER.

XI.
Wage and Hour Regs


A.
Minimum Wage Laws


1.
Policy:



a.
FLSA contains three core substantive obligations:





i.
Payment of a prescribed minimum wage,





ii.
Payment of an overtime premium,





iii.
Prohibition of MENT of children under age 12 (except actors/agriculture)



b.
Justifications for min wage laws:




i.
Anti-poverty measure,





ii.
Progressive wealth redistribution,

iii.
Strengthening workplace affiliation – providing incentives for marginal workers to leave welfare roles.


2.
Substantive Obligation




a.
Sec of Labor v. Lauritzen (7th 1987): FLSA ( total economic realities test




i.
Notes:
I.
FLSA exempts certain categories of workers from min-wage req: (i) miscellany of groups, like amusement park workers, babysitters, agricultural EEs; (ii) workers hired under “opportunity wage” provision; (iii) apprentices and disabled workers; (iv) “tipped EEs” who must receive at least $2.25/hour, (v) outside salesmen.
II.
Outside Salesmen: hard to distinguish from inside salemen, and little reason to differentiate b/tw them.
III.
Opportunity Wage: in 1989 amds, allow ERs to pay a “training wage” of 85% of fed min for up to 180 days for EEs w/ less than 60 days cumulative work experience; in 1996 amds, allows $4.25/hour for EEs under age 20 for first 90 days.
IV.
Wage paid can include reasonable cost of board, lodging, or other facilities, if customarily furnished by ER to EE.

b.
Notes on Prevailing Wage Laws: fed govn’t and many states require ERs who have contracted to provide materials, services, or construction work for govn’t entities to pay locally prevailing wages (and sometimes benefits).
i.
Sec of Labor allows weighted average of rates paid in locality to be used to determine prevailing wage if no single rate is paid to more than half of the EEs in a locality.


B.
Overtime Regulation



1.
Determining Overtime Pay: Bright v. Houston NW Medical Ctr. Survivor (5th 1991): 



a.
Facts: Former EE’s suit for overtime comp under sec 7a1 of FLSA.
b.
Issue: Whether “on-call” time EE spent at home, or at other locations of his choosing substantially removed from ER’s place of business, is to be included for purposes of sec 7 as working time in instances were EE was not actually “called.”



c.
Holding: On-call time is not working time in this case, but could be in others.




d.
Reasoning:

i.
FLSA Sec 7a1: no ER shall employ any EEs for a workweek longer than 40 hours unless such EE receives comp for his MENT in excess of hours above specified at a rate not less than one-and-one-half times regular rate.

ii.
Critical issue is whether EE can use on-call time effectively for his own purposes, not whether EE has same flexibility as he would if not on call.



e.
Notes:

i.
Justifications for overtime regs: work-sharing (MENT levels should increase), leisure, “making work pay.”
ii.
Compensable “Work Time”:


I.
On-call: generally not compensable.

II.
“Off the clock” time: ERs liable to pay for off-the-clock work that they require EEs to perform in order to complete job assignments.

III.
Pre- and post-shift time: activities preliminary to beginning or subsequent to completing work (i.e. changing) aren’t compensable. 
IV.
“Sleep time”: fact-specific inquiry; generally not required to pay if EE on 24-hour shift can get at least 5 hours uninterrupted.
iii.
Generally, regular rate of pay must be calculated each workweek; except:


I.
Fixed salary for fluctuating workweeks


II.
Comp time in lieu of overtime pay 


2.
FLSA Exemptions




a.
Salary Basis Test: Auer v. Robbins (1997):
i.
Facts: Police sergeants and lieutenant claim they are owed overtime under FLSA 7a1, but D claims that they fall under 213a1 exemption for “bona fide executive, administrative, or professional” EEs.
ii.
Issue: Q of whether EEs exempt under 213a1 depends on whether they earn minimum amount on salary basis and they perform exempt duties.
iii.
Holding: As a practical matter, EEs are not significantly likely to be subject to disciplinary deductions in pay, indicating that they are exempt.
iv.
Reasoning: To be exempt, EE must be paid on salary basis and perform exempt duties:
I.
Salary basis – “EE will be considered to be paid on a salary basis if under his MENT agreement he regularly receives each pay period on a weekly, or less frequent basis, a predetermined amount, constituting all or part of his comp, which amount is not subject to reduction b/c of variations in quality/quantity of work performed.”

II.
Sec of Labor interprets salary basis test to deny exempt status when EEs are covered by a policy that permits disciplinary or other deductions in pay “as a practical matter,” such that there is an actual practice of deductions or policy makes it a real possibility.




v.
Notes:

I.
Exceptions to salary basis test: personal days, sick days, vacation days; penalties for infractions of major safety rules; suspensions for violations of non-safety related work rule; partial-day absences.
II.
Additional comp besides salary is not inconsistent w/ salary basis.

b.
Duties Test: Dalheim v. KDFW-TV (5th 1990): 
i.
Facts: Reporters, directors, producers, editors contend they should not be exempt under FLSA, and thus should receive overtime pay.




ii.
Issue: Do these EEs perform exempt duties?




iii.
Holding: None of these jobs fall under the FLSA exemptions.




iv.
Reasoning:

I.
Executive exemption: primary duty consists of mgmt of enterprise in which she is employed or a customarily recognized subdivision thereof; must include direction of work of 2+ EEs
II.
Administrative exemption: primary duty consists of office or nonmanual work directly related to mgmt policies or general business ops that includes work requiring exercise of discretion and independent judgment.  (DOL uses admin v. production distinction, but this is not a white v. blue collar distinction.)
III.
Creative professional exemption: EE’s primary duty consists of work that is original and creative in character in a recognized field of artistic endeavor, the result of which depends primarily on the invention, imagination, or talent of the EE.
IV.
Combination exemption: EE performs more than one type of exempt work, none of which can be termed his primary duty, but when combined, do constitute his primary duty.

V.
“Primary duty” means duties that occupy >50% of EE’s time.


C.
State Wage Payment Laws: Truelove v. NE Capital & Advisory (NY 2000)


1.
Facts: P resigned from investment firm, but wanted to receive continued bonus payments.
2.
Issue: Does former EE’s bonus (to by payable in four installments over a year, predicated on continued MENT) constitute wages w/in meaning of NYS Labor Law 190(1)?


3.
Holding: Discretionary bonus does not fall w/in definition of wages protected by NY-LL.


4.
Reasoning:

a.
Wages – earnings of an EE for labor or services rendered, regardless of whether the amount of earnings is determined on a time, piece, commission or other basis.

b.
Courts have construed this to exclude forms “incentive comp” that are more in the nature of profit-sharing and contingent on financial success of the business.

c.
P’s share of bonus pool was not based on his personal productivity, or give P contractual right to bonus payments based on productivity, and amount of bonus paid was based on unreviewable discretion of ER.  Thus, not wages.


5.
Notes:

a.
Reilly v. Natwest Markets Group (2d 1999): b/c bonus to be paid was calculated by set formula and not subject to ER’s discretion, it is protected as wages under NYS-LL.  (Liquidated damages available too.)
b.
IBM v. Bajorek (9th 1999): stock options aren’t wages, but contractual right to buy.
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