Labor Law – Estreicher (Fall 2003)





I.      
Intro: Models of Labor Mkts (Fdtns, Ch. 1): 

A.
Price-Theory Model of Labor Mkt: 
1.
Supply/Demand/Equilibrium:
a.
Supply: as wage rises, more people want to work (other variables held constant).
b.
Demand: slopes downward, ERs willing to hire if marg. revenue > marg. costs.

c.
Mkt Equilibrium: wage rate at which demand for labor equals supply of labor; mkt-clearing wage. No shortage or surplus of workers.

2.
Who Bears the Burden of a Payroll Tax?: EEs bear part of burden of ER payroll tax w/ lower wage rates and MENT levels. But, ERs bear some b/c of slope of demand (vertical line means ERs bear all). Studies show, long-term, most payroll tax is shifted to wages w/ little effect on MENT; short-term ERs absorb much of cost and MENT falls.

3.
Price-theory model based on several assumptions:

a.
Absence of monopsony: assumes many small firms in mkt, not always true.  Monopsonist hires fewer workers and pays less than in competitive mkt.

b.
Absence of monopoly: assumes individual EEs take wage rate as given, not true, if EEs can act as monopolistic suppliers, MENT will fall and wages will rise.

c.
Max. of Profits: assumes ERs make decisions only based on max profits.
4.
Unemployment and Price Theory: b/c supply and demand should reach equilibrium, no involuntary unemployment should exist.  Three types:

a.
Cyclical: recession, seasonal;
b.
Frictional: wait for perfect fit; 
c.
Structural: geographic, skill mismatch.



5.
“Labor Mkts and Labor Law Compared W/ Capital Mkts and Corp Law,” Fischel:



a.
Two assumptions underlie labor law:





i.
ERs, left to own devices, will oppress EEs.

ii.
EE exploitation is best handled by fed policy directed by admin agency.

b.
Corp law operates on nearly inverse assumptions; ERs can adopt most any institutional arrangement they choose and state law governs; assumption is ERs have incentives to adopt contractual provisions that maximize investors’ wealth.  
c.
Should be no difference b/tw corp and labor law. As capital and labor are similar inputs into production, it would seem EE’s prefs would operate same as investors.

d.
Three differences b/tw corp and labor model:

i.
Cap mkts are closer to perfect competition. (Self-MENT is not really as effective substitute for EEs as banks are for investors.)

ii.
Possibility of firm-specific investments exist in labor mkts but not capital mkts.  (Labor mkt may be competitive at hire but then change for worse.)

iii.
Participants in labor mkts cannot really diversify risks.  (But, EEs can demand compensation for having to bear risk.)

e.
Fed v. State Reg: most corp law is state law, which could create race to bottom, but maybe not b/c investors will demand firms incorporate in state w/ favorable laws to investors. Fischel likes more state labor reg as opposed to fed, but realizes lack of mobility in workers weakens argument.


B.
Internal Labor Mkts and Relational MENT Contracts:
1.
“Spot” mkt assumption from price-theory doesn’t really apply since many EEs and ERs have long-term relationships. But, risks to relationship in evolving tech, consumer prefs, or foreign competition, and reg attempts to protect long-term relationship. Career MENT results from firm-specific investment, each party investing in other, creating contract self-enforcement b/c each made investments that it wants to continue to receive benefits from.

2.
“Economics of Internal Labor Markets,” Wachter and Wright:
a.
In model of labor mkt, players make few investments, so few sunk costs, relationships can end easily, but in ILM, players incur substantial sunk costs, resulting in job immobility.  ELM is benchmark to analyze ILM.

b.
Four economic factors affect ongoing EE/ER relationship:

i.
Firm or match-specific training: EEs more productive w/ current firm than alternatives; on-the-job training, learning-by-doing. Implies greater “surplus” than would result if random worker was inserted into slot; ILM deals w/ turnover indirectly through comp policy. Result of training is wedge b/tw marginal product and wage (firms’ I) & wage and opportunity wage (EE’s I).

ii.
Risk aversion: ERs assumed to be less risk averse than EEs, and efficient risk sharing requires comp be smoothed. But, deferred comp used to make Ks self-enforcing conflicts w/ goal of smoothing workers’ income.

iii.
Asymmetric info: if both parties can’t observe work effort or product mkt conditions at equal cost, cost minimization suggests allocating collection of info to low-cost party, but incentive problems result in reporting process, so K must prevent info from being used strategically.

· Ks that control workers’ strategic behavior: optimal K sets wages as increasing function of output, providing incentive for more appropriate effort, but exposing EE to uncertain income.

· Ks that control firms’ strategic behavior: ERs w/ more info have incentive to misreport to encourage max effort, so problem can be alleviated by making comp vary w/ work effort.

iv.
Transaction costs: too costly to reach agreement on detail, instead reach understanding on general principles. Reputational considerations critical in restraining strategic behavior, particularly for ERs. Potential for retaliation is 2nd control over strategic behavior, such as worker sabotage or insistence on more explicit Ks.

c.
Dual Labor Mkts: 2 non-competing sectors. ILMs govern primary sector jobs, w/ high wages, stable MENT, good conditions. Secondary sector jobs are low-paying, unstable, dead-end, less ed/exp required.

d.
“Efficiency Wage” Theory: possibly productivity improves as wages rise, b/c (1) better-paying jobs attract better EEs; (2) for given EE, raising wages can induce greater productivity b/c EE is less likely to quit, and EEs more motivated when treated fairly. ERs increase wages so long as extra gain in productivity exceeds extra wage. This helps explain involuntary MENT.

e.
Complexity of ILMs: difficult to distinguish firm-specific-capital explanations from efficiency-wage explanations for long-term MENT.

C.
Changing MENT Mkts: ILMs focus on career EEs, but doesn’t apply to most, in past, even more so now. Core EEs stay w/ firms; contingent workers come on in boom times, then are cut back.

1.
“Contingent Workers,” US DOL: contingent work is use of ICs and p-t, temp, seasonal, leased workers. Expanded greatly in recent years, and allows ERs and EEs to maximize workforce flexibility. EEs benefit from diversity of MENT relationships available, but, these can be introduced to decrease wages for same work, and EEs generally come from less advantaged groups. Current tax, labor, MENT law gives ERs and EEs incentives to create contingent relationships only to evade legal obligations.

2.
Uniform Statutory Definition of EE: DOL recommends single def of EE for all MENT laws and IRC, taking into account “economic realities,” where person econ dependent on single entity is generally EE.

3.
Diversity of Contingent Workers: above def would lump all workers and statutes w/o confronting variety of concerns to which label is attached. Underlying theme is additional reg of contingent workers will raise costs and eliminate jobs. (25-30% of workforce.)
4.
Defining and Surveying Contingent Workforce: demographic evidence suggests that such workers are exploited more than others; lower paid, young, Hispanic, no health plans.

5.
Alternative-Arrangement Workers: ICs, on-call workers, temp workers, workers from contract firms, not typical EEs, but not contingent workers. Only common characteristics are workers are less likely to work f-t or be covered by health insurance or pension plan.

6.
Contingent Workers and Under-MENT: (1) inferior quality of MENT relative to other workers w/ same ed, skills, exp, endowments; and (2) pref for job better matched to worker’s capital and abilities, but inability to obtain this job.

D.
Level and Distribution of Earnings: 

1. 
Widening income disparity: US income inequality is greatest in industrialized world.
a.
Earnings: wages and salary, net income from self-MENT, pre-tax; not fringe benefits.

b.
Income: earnings, + income from all other sources, including un-MENT comp, SS, interest and dividends, alimony and child support; not non-cash benefits.

c.
Mean income: calculated by dividing total income by # of units; larger than median income b/c some people have high incomes but no one has below $0.

d.
Median income: income dividing group in half, 50% have more, 50% have less.

e.
“Real” time: adjusted for inflation.

f.
“Current” time: not adjusted for inflation.

g.
Stats can group by person, family, household:

i.
Family income: total income of 2+ persons related by blood, marriage, adoption, living together.  
ii.
Household income: total income of all people living in same housing unit, includes both single people and families.  (B/c family income excludes single people, it will exceed household income.)
2.
Key predictor of earnings/income: education; by ‘98, 30% of all workers 25+ had at least college degree. Income gap widening; top 25% of households receive almost half nations income, top 5% of households receive 21%, incomes of avg./poor workers are stagnating.

E.
Values of Labor Law:

1.
Redistribution: taking wealth from providers of capital and giving it to providers of labor; about dividing up pie.  (Prof sports unions)

2.
Efficiency: system should enable resources of members to be used most efficiently; about maximizing/expanding pie.

3.
Participation: doubtful that respective shares can be changed by CB unit or that CB can create efficiency, so labor law is good for giving EEs a voice.


F.
Types of Labor Law Systems: 

1.
Common law contractualism: no need for labor law system, only ability to enforce Ks.  


a.
Arbitration: neutral party (individual or panel) decides dispute.



i.
Rights Arbitration: deciding how to apply doc to given set of facts.

ii.
Interest Arbitration: decision about what new term of doc will be; here arbitrator acts like mini-leg by acting prospectively.

b.
Steel industry problem: arbitrators allowed wages to rise so much that price got too high for industrial consumer; permanently hurt industry b/c consumers established new relationships and did not return to American steel industry; generally we don’t allow anti-competitive behavior b/c:


i.
Hurt consumer welfare

ii. 
Misallocation of resources
c.
When industry needs support, do things like restrict supply as means of propping up price or have govn’t provide subsidies (e.g. agriculture).
d.
Antitrust laws keep producers from colluding and manipulating mkts through org.
2.
CB: what we have in private sector; “full freedom of K,” as opposed to incomplete K under common law.

3.
Statutory mandates: statute will decide what terms of deal will be, not K.

a.
Pensions in cont Europe: produced by public plans created by law, funds ~90% of wages.

b.
Pensions in US: SS funds ~10-15% of wages. Problems b/c people having fewer kids, living longer. Solutions: make EEs work longer, pay more, decrease benefit.

4.
Mix of statutory mandate and CB: what we actually have now; but, there’s a lot more room for K in US than in rest of developed world, despite ADEA, ERISA, etc.
5.
Problems with Contractualism in Labor Laws:

a.
Political/industrial peace: need regs to avoid future strikes and social upheaval; give laborers sense that voices are heard.  CBA promotes flow of commerce.



b.
Limited bargaining power: not mkt defect.



c.
Mkt Failure:




i.
Reserve Fund limitations: EEs have ltd ability to diversify / holdout.

ii.
Reduced mobility of workers: rootedness; internal labor mkts.
iii.
Collective Goods / Institutional Memory
II.      
Models of Unions; Reg of Labor Relations; History (Fdtns, Ch. 2, 121-34; HEF 56-80)
A.
Models of Unions:
1.
Monopoly view: Us as entities that increase wages of members above competitive mkt levels by gaining monopoly control of labor supply; Us create inflation, retard intro of new tech, inefficiently distort allocation of labor away from most productive uses.

2.
Collective-voice view: Us can foster efficient workplace by providing mechanism other than quitting whereby EEs can communicate prefs to mgmt; emphasizes importance of collective goods in workplace issues.


B.
The Monopoly Face: Gompers 101
1.
Theory of Monopoly Us: economists say Us try to increase wages, decreasing MENT.

a.
Two effects of Us:

i.
Redistribute income to unionized EEs from nonunion EEs, corp profits, or consumers; and 
ii.
Lower overall wealth by raising wages in certain industries above next highest wages b/c labor and capital do not go to most productive use.

b.
“Some Comments on the Significance of Labor Unions for Econ Policy,” Friedman: power of Us limited by elasticity of demand for monopolistic services; Us have power only if demand is inelastic.

i.
Demand for Labor: most important factor is essentiality of EEs and %-age of total costs accounted for by EEs. Short run, MENT is likely to remain nearly same, but long run, unionization causes decreased MENT. Craft Us are strongest b/c wages are small part of total cost of product.

ii.
Supply of Labor and Control Over Wage Rates: Us exercise control over wages by reducing supply, most commonly by licensing (docs, lawyers).




iii.
What are Union’s Goals?  
· Max wages, but can only do so by losing jobs. (Un. Mine Workers)

· Max wage bill (total earnings of members), but this would imply setting wage below competitive wage, goal of no real U.  

· Max rents (gains from unionization).  Arises if Us recognize that actions indirectly affect wages and MENT in non-U sector.

· Max U dues.

iv.
Offsetting benefits: alter wage structure so many stay at bottom, impeding growth in sectors where productivity and income are naturally high.

v.
In practice, %-age of unionized workers rarely rises to level of monopoly.

c.
Bargaining Anal. of Amer. Labor Law, Search for Barg. Equity and Ind. Peace”:
i.
Unlikely cartelization of labor mkt is sole, even primary, source of U wage increases in US economy; licensure plays large part of establishing cartel.

ii.
Countervailing power: monopoly Us may grab profits from monopoly ERs b/c unionization may be required to bargain w/ such ERs.

iii.
Unions and rents: Us strongest in highly concentrated industries, where firms earn rents from mkt power.



2.
Efficient Collective Bargaining, “Off-the-Demand Curve” Model:
a.
On-the-demand-curve bargaining: U only bargains over wages, letting ER set MENT levels; inefficient.

b.
Off-the-demand-curve bargaining: U bargains over wages and MENT, may be inefficient. Both parties can benefit from move off demand curve; unless U does not care about un-MENT, both prefer slightly lower wage in return for more jobs.

c.
If U cares both about MENT and wages, there are arrangements off demand curve that both parties prefer. Any agreement on K curve is Pareto-efficient, b/c either party can only improve at expense to other.

d.
But, most ERs are reluctant to bargain on MENT, preferring to retain flexibility, so Us attempt indirectly.

3.
Median Voter Model: accurate; CBA negotiated to appeal to voter at 50th percentile.

a.
“Monopoly, Efficient Contract, and Median Voter Models of Union Wage Determination: A Critical Comparison,” Kaufman and Martinez-Vazquez:
i.
Monopoly Model: assumes U has sufficient power to unilaterally and costlessly raise wage from mkt-determined to preferred level, but ER is then free to set MENT where profit is maximized; not efficient or optimal. 

ii.
Efficient Contract Model: not possible to find another combination of W and L that makes at least one party better off w/o making other worse off.  Predicts higher W w/ lower L.

iii.
Median Voter Model: assumes membership has heterogeneous prefs w/ respect to W and L (perhaps b/c of fear of layoff in inverse seniority order); preferred wage will be that of median voter.

iv.
5 theoretical problems limit models’ descriptive/predictive power:

(a) Aggregation of prefs: assumes homogeneity, thereby assuming random layoffs, not normally the case; also diverse prefs cannot meaningfully be aggregated to form U indifference curves; also U’s electoral process is hardly ever perfectly democratic and there is no vote on every possible pair of outcomes.

(b) Principal-agent problem: in most Us, limited info of EEs, imperfection of electoral process, high policing costs give leadership discretion to negotiate W/L level satisfying its goals. 


(c) Strike costs: no model incorporates strike costs.

(d) Dynamics: w/ respect to union W and L over time; equilibrium union W w/ work-sharing job allocation rule requires there be some restriction on entry into U. Monopoly and efficient K models suggest bargaining process will eventually lead to equilibrium union/non-union W, while median voter model suggests increase in union/non-union W differential over time.


(e) Incentive Compatibility: must be incentive to keep ERs from cheating after agreement; b/c ER is not likely to agree to min MENT levels, general solution is for U to get min manning reqs.

v.
Cyclical behavior of U wages: W exhibit asymmetrical pattern over business cycle, increasing but rarely decreasing; neither monopoly nor efficient contract model explain this, but median voter model says that b/c even most severe downturns don’t threaten most senior voters, they won’t go for lower wages.

vi.
Featherbedding: not explained by monopoly model; explained by efficient K and median voter models b/c outcome will be to right of demand curve; most easily explained by bargaining power, so that most Us don’t pursue these reqs b/c they cannot get higher wage. Craft Us do this most often, b/c they have strong bargaining power w/ small memberships, and can push up wages w/o threatening job security.

vii.
Us have problems w/ democracy b/c there’s no free press or alternative political party to keep leadership honest. Us occasionally raid one another, but AFL-CIO limits, and non-profit nature makes it financially unlikely.


C.
Evidence of Union Wage Effects:
1.
Evidence suggests unionized workers have wages 10-30% higher than comparable non-union workers, and wages of unionized workers are less sensitive to mkt cycles.

2.
Measuring gap v. gain:

a.
Wage gap: avg. wage increase worker would obtain from switching from nonunion to union status, assuming no one else switches. Reveals wage loss of remaining nonunion given that others unionize.
b.
Wage gain: avg. wage increase unionized worker would obtain compared w/ economy w/o any Us.  Shows advantage unionized worker has in our current partially unionized economy over economy w/o monopoly Us.

3.
Us increase wages of young and senior (and less skilled/educated) workers much more than wages of middle-aged (and skilled) workers. Unionized workers have more generous fringe benefits, both b/c Us w/ monopoly power push up fringe benefits along w/ wages and b/c Us seek higher proportion of fringe benefits. Unionized workers have more structured work setting, more rigid hours, more ER-set overtime, and faster work pace (but this could be setting where Us tend to form.)

4.
While Us contribute to inequality by increasing wage gap, Us do compress earnings w/in unionized firm, decrease wage differences among firms, increase wages of blue-collar.

D.
Us as Providers of Collective Goods: Us can solve collective-goods issues in workplace, so may be efficient.


1.
“The Two Faces Of Unionism,” Freeman and Medoff:
a.
Societies have 2 basic mechanisms for dealing w/ divergences b/tw desired social conditions and actual conditions:

i.
Exit / entry, individual mobility: produces Pareto-optimal outcome.

ii.
Political “voice”: communication to bring actual and desired conditions closer together.




b.
Collective bargaining necessary b/c:

i.
Many aspects of industrial setting are “public goods,” affecting well-being of every EE.

ii.
Workers not prepared to exit are not prepared to reveal true prefs.




c.
In monopoly view, Us reduce society’s output in 3 ways:

i.
U-won wage increases cause misallocation of resources by inducing organized ERs to hire fewer EE, use more capital per EE, hire higher quality EEs than is socially efficient.

ii.
Union contract provisions reduce output from given amount of capital and labor w/ limits on work, restrict on tasks performed, featherbed.

iii.
Strikes cause substantial reduction in GNP.




d.
But, unionism also can raise productivity by:





i.
Reducing “quits.”

ii.
Feelings of rivalry less pronounced w/ discrete paths of promotion, etc.

iii.
Pressuring mgmt into tightening job-production stds and accountability.




e.
Why do US firms oppose Us?





i.
Bulk of gains from unionization accrue to EEs.





ii.
Though productivity may be higher w/ Us, so will wages.




iii.
Mgmt may find unionism expensive, difficult, threatening.
iv.
US mgmt generally follows philosophy of top-down enlightened control, so Us are cause and effect of managerial failure.

E.
Union Effects on Profitability: while Us might enhance productivity through collective-voice mechanisms, could grab gains and more from ERs, reducing overall profitability.


1.
“But Unionism Lowers Profits,” Freeman and Medoff:


a.
Two measures of profits:

i.
“Quasi-rent” return on cap: business receipts – variable costs, divided by some measure of value of cap, such as replacement cost or gross book value; advantage of relating returns directly to capital, but disadvantage of requiring valid measures of capital.

ii.
“Price-cost margin”: excess of prices over variable costs; widely used in industrial org to measure potential effect of mkt concentration on prices.

b.
Data suggests unionism has no impact on profitability of competitive firms, but in highly concentrated industries, enormous differences in profitability by U density.



2.
“Unionization and Economic Performance,” Hirsch:
a.
Studies suggest Us push ERs to brink of failure but not shove them over cliff, may show unionism increases productivity simply b/c ER studied are ones that survive.

b.
Effects upon productivity tend to be largest in industries where U wage premium is most pronounced; positive effects by Us upon productivity are typically largest where competitive pressure exists and these positive effects are largely restricted to private, for-profit sectors.

c.
Evidence suggests that relatively competitive, cost-conscious econ environment is necessary condition for positive effect of Us on productivity, and that managerial response should be stronger, larger the U wage premium or greater the pressure on profits.

d.
U wage gains lower firm profitability unless offset by productivity enhancements in workplace or higher prices in product mkt.

e.
Despite real benefits of collective voice for EEs, positive effect overshadowed by U’s rent-seeking behavior. Productivity not higher, on average, in U ERs.

F.
Statutes:

1.
Sherman Act (1890): provided ERs w/ weapon to curb labor Us b/c was broad enough to classify agreements b/tw laborers as act of monopolization.  Stage I
a.
Loewe v. Lawlor, “Danbury Hatters”: hat manufacturers refused to recognize Us, were put on “We Don’t Patronize” lists, hatters sued. In 1st case, SC said Sherman Act applied to combinations of workers, at least where U boycotted goods that crossed state lines. Seven years later, SC sustained ruling enabling hatters to get treble damages from U members. (Case involved “primary dispute” and “secondary consumer boycott.”)  Application of antitrust to labor law.


2.
Clayton Act: origins of labor exemption, aka Labor’s Magna Carta, Stage II
a.
Us upset b/c of loss of important source of econ leverage, the industry-wide closed shop agreement; several Us dissolved on anti-trust grounds.

b.
In 1912, Cong established Comm. on Ind. Relations to research underlying causes of industrial strife; issued report, recommending laws to protect org and CB.

c.
In 1913, DOL created.

d.
In 1914, Wilson signed changes to antitrust laws and created FTC, legalizing secondary boycott and constituting “Labor’s Magna Carta.”


i.
§6: labor of a person is not a commodity or article of commerce, and 

ii.
§20: no restraining order or injunction should be issued in labor dispute unless necessary to prevent irreparable injury to property.



3.
Duplex Printing Press Co. v. Deering (1921): Application of antitrust to labor law.
a.
Facts: P has open-shop making goods for IC, no discrimination. Unionizers want P to become closed-shop, called ineffective strike, so set about to disrupt activities at customers, interfering w/ IC. This is secondary producer boycott, exerting coercive pressure on customers’ EEs to not deal w/ ER b/c it won’t unionize.

b.
Issue: Does Clayton Act permit secondary boycotts?

c.
Test: §6 authorizes union members to lawfully carry out legit objects.

d.
Holding/Reasoning: §20 allows injunctions in some cases, but doesn’t have general application, only concerning T&Cs of MENT.  Not case here, as dispute is not b/tw P and its EEs. Act grants no protection to secondary producer boycott.

e.
Dissent: All competitors of P recognize U, but have told U they will stop if P is not made to recognize. Ds claim self-defense. Act is not constrained to ERs and their own EEs, and this can be classified as dispute over T&Cs.



4.
Norris-LaGuardia Act and Reexamination of Antitrust Laws: Stage III
a.
History:
i.
Labor Injunction: ERs able to secure judiciary’s allowance of “yellow-dog contracts,” where EEs agree not to join U or U activities during term of MENT. SC allowed such contracts, stuck down laws forbidding them.

ii.
Emerging sentiment in Cong in favor of labor org and CB; Railway Labor Act enacted in 1926, Davis-Bacon Act of 1931 required payment of “prevailing wages” on public projects funding by fed govn’t.

b.
Norris-LaGuardia Act (1932): more of attempt to perfect common law for regulating labor disputes than as effort to promote labor org directly.  Did not directly attempt to restrain power of private ERs.

i. 
§1: no fed court should issue injunction in labor dispute except in specific situations (most states have little acts like this); 

ii.
§2: real freedom of contract; recognized labor’s position that individual EEs bargaining on own could not exercise “actual liberty of contract”;
iii. 
§3: yellow-dog acts (EEs won’t leave during strike/picket) unenforceable; 

iv.
§4: specific acts can’t be restrained; 
v.
§13: labor dispute is any controversy on T&Cs of MENT, regardless of whether parties stand in proximity to ER and EE.

c.
Modern Application of Norris-LaGuardia: conferred on Us broad immunity from fed injunctions in labor disputes; but, SC seriously qualified protection.

5.
Reexamination of Antitrust Laws: NLG Act also had implications for applicability of antitrust laws to labor disputes.


a.
Apex Hosiery Co. v. Leader (1940)

i.
Facts: ER ships through IC, alleges U-instigated strike violates Sherman Act. U had members from other plants gather at factory, commit acts of violence against P’s plant and workers.  

ii.
Issue: Is restraint of trade resulting from strike maintained to enforce U demands by compelling shutdown of P’s factory kind of “restraint of trade or commerce” which Sherman Act condemns?

iii.
Holding: W/o effect on mkt such as suppression of competition or increase in prices, local factory strike, stopping production and shipment of product interstate does not violate Sherman Act.

iv.
Reasoning: (1) Sherman Act not aimed at policing interstate transportation or movement of goods and property, but to control monopolistic tendency of business. (2) SC has never applied Act in case not involving some form of restraint on commercial competition in marketing of goods or services.  (3) SC has refused to apply Act in which local strikes prevented interstate shipment but did not restrain commercial competition in some way.  Here, U did not intend to restrain competition or have any affect on prices, nor did they. When Sherman Act was applied to unions (Loewe v. Lawlor) this was b/c action was nat’l secondary boycott, not simple strike.  




b.
US v. Hutcheson (1941)

i.
Facts: ERs contracted w/ Us for erection of new plants.  Both depend on IC.  ER had deal w/ 2 Us, whereby one would be given disputed jobs.  But, other refused arrangement, then refused to arbitrate, instead striking.

ii.
Issue: Were acts engaged in by U in violation of Sherman Act, Clayton Act, and Norris-LaGuardia Act?

iii.
Holding: “The Norris-LaGuardia Act reasserted the original purpose of the Clayton Act by infusing into it the immunized trade union activities as redefined by the later Act.”  Strike was not unlawful.
iv.
Reasoning: If acts come w/in conduct enumerated in §20 of Clayton Act, they are not crime under Sherman Act. Acts Us charged w/ are protected by §20, so are lawful unless U cannot invoke Act b/c outsiders to immediate dispute also shared in conduct. B/c ER could not have sought injunction against such conduct, it cannot be considered criminal.  

c.
New Deal Leg labor-friendly. Right to organize and CB recognized in NIRA (1933) and NLRA (1935). FLSA (1938) guaranteed min wages, max hours, overtime. SS Act (1935) instituted program of retirement and survivors benefits, Davis-Bacon (1931) and Walsh-Healy (1936) created prevailing wages for fed funded projects.

III.      
NLRB Practice and Procedure; NLRA Coverage (HEF Ch. 3):

A.
Brief Overview of NLRB Structure and Procedure:



1.
Why an agency?




a.
Labor movement didn’t trust courts.

b.
Agency as repository of expertise. (Not necessarily true, but at least experienced.)
c.
Modern rationale: statute can’t be amended, so agency can implement change, renovating statute (court couldn’t).

2.
NLRB and General Counsel: Board comprised of 5 Pres appointees, confirmed to 5 year term, generally 3/2 party rep; GC appointed by Pres to 4 year term, in charge of regional offices and prosecution of ULP complaints; GC decision not to issue complaint is completely unreviewable (UFCW), no private right of action.
3.
ULP and Rep Proceedings: 2 principle functions of NLRB.
a. 
ULP Proceedings, §§8(a) and (b): begin w/ charge filed by individual, U, or ER w/ regional office. Investigation, RD decides whether to dismiss charge or issue complaint. Complaints litigated on behalf of GC and heard by ALJs, who issue written decisions. Both sides can file “exceptions” w/ Board, which then issues decision, generally agreeing w/ ALJ. Party “aggrieved by” Board order files appeal in circuit of origin, DC Cir, or any circuit in which it does business (under §10(f)), so ER can circuit-shop. Board orders not self-enforcing, but Board seeks enforcement through courts (under §10(e)). (Only 4-5% of cases reach ALJ, 2% go to Board decision, 1% reach CoA, who most often summarily affirms.)  (In Railway Labor Act, no agency, go straight to court, but here, final order required pre-court.)  Also, power to seek preliminary injunctive relief: §§10(l) and (j):

i.
§10(l): union ULPs; if RD thinks certain provisions have been violated by union, he must go to court to seek injunction.

ii.
§10(j): all other ULPs, some U, mostly mgmt; U/ER seek these if other has done something particularly egregious. Board makes determination that there is reasonable reason to believe Act has been violated and there is appropriate remedy, then authorizes RD to go to court and seek injunction.

b. 
Rep Proceedings, §9: began at regional level, Board grants review in cases raising substantial Q of law or policy; no final order results. Two methods of gaining rep:

i.
Voluntary recognition

ii.
Election: based on unit; petitioning org has to show that at least 30% of appropriate unit wants election.  (# can change but hasn’t in long time.)  Board will not reveal names.


(a)  Most elections do not have consent, so you have hearing about appropriateness of unit or eligibility of EEs.


(b)  Issues determined at regional level, no real opportunity for Board review, except in extraordinary cases.


(c)  ER has to hand over Excelsior list.


(d)  Elections generally held on Fridays at ER, in person ballot, though sometimes you have mail ballot.  


(e)  Majority winner certified as exclusive bargaining unit.


(f)  How to get judicial review? No final order, which you need to appeal to court, so you have to convert rep case into ULP order, so if ER loses election, it’s reviewed, then U certified by NLRB as §9 rep, and ER doesn’t comply w/ rep order. Then U can bring ULP charge, ER refusal to bargain in good faith rep; this is fairly quick, results in final order of Board, then ER can get judicial review.

· V. hard for U to get judicial review if it loses.

4.
Rulemaking/Adjudication: two proceedings by which admin agencies make policy.
a.
NLRB Tendency: has broad rulemaking power under APA §553, but generally makes policy through adjudication; only promulgated one significant substantive rule in 65 years. Board criticized, but SC says it can choose either method. B/c much policy is made by adjudication, Board often invites amici to participate.

b.
Benefits of Rulemaking (to agency and public): 
i.
Reasoned and legit decisions; 

ii.
Expanded info input (forces dialogue b/tw agency and public); 
iii.
Certain law (operates prospectively); 
iv.
Consistent law (no accting of past precedent required); 
v.
Public participation; 
vi.
Centralized appellate review; 
vii.
Reigning in of GC (GC’s policy-making role would be diminished).
c.
Detriments of Rulemaking:

i.
Situations too fact-specific to lead to broad rules, not leading to justice.

ii.
Agency believes in hide-the-ball jurisprudence, doesn’t want to be called before Cong, etc.

iii.
Board used rule-making in one case: units in health care industry, Us want lots of small units, mgmt wants large, Board came up w/ 8 unit system, upheld by SC unanimously.
5.
Delay at NLRB, caused by: failure to index juris stds to inflation; desire for highly fact-specific stds encouraging litigation w/o effectively serving reg objectives; tendency to revisit doctrines frequently due to change in admin; failure to use rulemaking; failure to use preliminary injunctive relief powers; channeling of many disputes over rep into ULP procedure rather than rep process; lack of respect shown to Board by appellate courts.


B.
Scope of Review of NLRB Determinations (depends on nature of issue in dispute):
1.
Review of Findings of “Historical” Fact: who did what to whom, when, where, and why?  (“Pure” fact Qs and “adjudicative fact” Qs, regarding conduct of parties in case.)
a.
Deferential review: substantial evidence on record considered as a whole, §10(e); uphold agency finding as long as there is nontrivial amount of evidence in support of it, but does consider evidence both for and against Board (Universal Camera).

b.
Board doesn’t have to defer to ALJ b/c ALJ is not real decision-maker.  But, on Qs of credibility, Board generally does defer to ALJ.

2.
Review of Qs of “Law” and “Policy”: “rational and consistent w/ Act” std.  Agency is owed respect (discretionary), but not deference.
a.
Some issues of ambiguity, Cong seems to be asking for call from agency, i.e. §9(c)(1)(A): “substantial number of EEs,” Board takes position this means 30% of appropriate unit. There is zone of discretion around terms, as long as agency’s policy is (1) reasonable, (2) w/in range/zone, and (3) consistent.

b.
Chevron: (1) has Cong spoken directly on issue? Unambiguously expressed intent of Cong must be adhered to. (2) If Cong hasn’t spoken (statute silent/ambiguous), is agency interpretation reasonable, based on permissible construction of statute?

c.
Courts should defer to agency where Cong hasn’t spoken b/c:

i.
Power of agency necessarily requires formulation of policy and making of rules to fill any gap left, implicitly or explicitly, by Cong;

ii.
Specialized agency generally has superior knowledge, compared to court, regarding practical impact of competing policies;

iii.
Policy choices are more appropriately made by agencies, who are indirectly accountable to public through Pres, not appointed judges.



3.
Review of Application of Law to Fact:

a.
As long as agency is applying correct test, this is subject to substantial evidence review like Q of fact.  (As seen in Bell Aerospace.)
b.
United Insurance: (1) is agency using right test, right factors, is it being consistent; common law right-of-control test governs; agency is using right test, (2) did they have enough evidence in record to support decision?


C.
Jurisdiction:


1.
Commerce Req and Other Limitations on NLRB Jurisdiction:



a.
Commerce Clause and Board’s Jurisdictional Self-Limitations:

i.
Under §§10(a) and 9(c)(1), juris extends to cases “affecting commerce,” as defined in §2(7); co-extensive w/ Cong’s power under Commerce Clause.

ii.
Self-limiting stds: not indexed to inflation.


(a) Retail concerns: $500,000 annual gross volume of business.


(b) Non-retail: $50,000 annual outflow or inflow, direct or indirect

iii. 
Definitions:


(a) Direct outflow: goods shipped by ER outside the state.


(b) Indirect outflow: sales w/in state to entities selling outside state.

(c) Indirect inflow: purchase of goods which originated outside state but purchased from in-state seller.

iv.
§14(c)(1): NLRB can decide something doesn’t affect commerce.

v.
§14(c)(2): state can step in and regulate industry if NLRB declines to assert juris over certain classes of ER (race tracks).



2.
Statutory EE Exclusions: Independent Contractors
a.
NLRA excludes several classes of EEs from coverage: agri laborers; domestics; EEs of fed/state/local govn’t; RR and airline EEs subject to Railway Labor Act.

i.
Juris over private companies performing govn’t contracts?  In, Mgmt. Training, Board decided it would assert juris over private ER as long as it met statutory def of ER under §2(2) and applicable monetary threshold.

b.
ICs: T-H amendments excluded “ICs” and “supervisors” from NLRA’s coverage.

i.
NLRB v. Hearst (1944) and Cong’s Reaction: SC upheld Board’s finding that “newsboys” were statutory EEs, saying situation illustrated exactly mischief Act was aimed at and remedies it offered, so def should not be strictly construed. Cong disapproved, saying Board expanded def of EE beyond anything included before, and SC simply agreed, relying on expertness of Board. Words are intended meanings upon writing of Act, not new definitions, so Cong excluded ICs in amendments.  Used flexible “economic realities” test, still used for FLSA.
ii.
ERs want to have ICs, not EEs, b/c:


(a) MENT laws don’t apply to ICs (FMLA, etc.), 


(b) EEs can organize, 


(c) ERs would have to pay MENT taxes for EEs.  


(d) ICs are discretionary assets.




c.
NLRB v. United Insurance Co (1968):

i.
Facts: ER said debit agents were ICs, refused to recognize U. (EEs work away from ER’s office, fix own hours, but not allowed decision-making authority normally associated w/ ICs.)
ii.
Issue: Are the EEs ICs?

iii.
Test: All incidents of MENT relationship must be assessed and weighed w/ no one factor being decisive.

iv.
Holding: Board could have found agents to be EEs, so judgment should not be disturbed, given choice b/tw fairly conflicting views.
v.
Reasoning: Agents do not operate independent businesses, are part of ER’s normal ops, have no prior training, do business in ER’s name w/ guidance from ER, T&Cs are promulgated and uniformly changed by ER, receive vacation and pension plan of ER.




d.
Roadway Package System (NLRB 1998):





i.
Issue: Are drivers EEs under §2(3) of NLRA, or are they ICs?

ii.
Test: All incidents of MENT relationship must be assessed and weighed w/ no one factor decisive. Total factual context important in assessment.

iii.
Holding: Drivers are EEs, not ICs, b/c of preponderance of factors.

iv.
Reasoning: ER says most important factor is if ER has right to control manner/means of EE’s work, but SC said no one factor is to be given more weight. R-Agency lists 10 factors. Drivers do not operate independent businesses, do perform functions essential to ER’s normal ops, receive company training, do business in ER’s name w/ guidance and assistance, have no substantial proprietary interest beyond investment in trucks, no significant entrepreneurial opportunity for gain/loss (drivers could perform outside business, but ER put up many obstacles), little opportunity for drivers to influence income through ingenuity/effort.

e.
Labor Nexus Test: used to determine if one acting for another is servant or IC, developed for tort law; consider:

i.
Extent of control, by agreement, master exercises over details of work (origin of “right to control” test);
ii.
Whether or not one employed is engaged in distinct occupation / business;

iii.
Kind of occupation, w/ reference to whether, in locality, work is usually done under direction of ER or by specialist w/o supervision;

iv.
Skill required in particular occupation;

v.
Who supplies instrumentalities, tools, place of work for person working;

vi.
Length of time for which person is employed;

vii.
Method of payment, whether by time or by job;

viii.
Whether or not work is part of regular business of ER;

ix.
Whether or not parties believe they are creating relation of master/servant.




f.
Other IC Issues:

i.
Dial-A-Mattress (NLRB 1998): found owner-operators ICs b/c company provided no training, imposed no reqs on trucks. ICs could hire their own helpers w/ terms they chose, own several trucks, use trucks for any other purpose. Board noted significant entrepreneurial opportunity for gain/loss and separate identity and significant independence from company.

ii.
“Right to Control” vs. Multi-factor Test: first derives from tort law, may provide a bit more predictability.

iii.
Alternative Tests: Clinton’s Dunlop Comm. said distinction should turn “on the underlying economic realities of the relationship. Workers should be treated as IC [only] if they are truly independent entrepreneurs performing services for clients – i.e., if they present themselves to the general public as an established business presence, have a number of clients, bear the economic risk of loss from their work, and the like.” 

iv.
Joint ER Doctrine: usually, Leasing-ER and User-ER. Dealt w/ in Sturgis.  If User-ER actively supervises EEs on site, User-ER is likely also ER.



3.
Statutory EE Exclusion: Supervisory, Managerial, and Confidential Personnel

a.
NLRB v. Bell Aerospace (1974): implied exclusion of managerial EEs, needed only when you can’t get §2(11), express exclusion of supervisors.
i.
Facts: Board certified U, rejecting ER’s argument they were managerial. Board said Cong meant only to exclude managerial EEs associated w/ “formulation of implementation of labor relations policies.”

ii.
Issue: Are all managerial EEs, rather than just those in positions susceptible to conflicts of interest in labor relations, excluded from protections of Act?

iii.
Test: Managerial EEs are those who “formulate and effectuate mgmt policies by expressing and making operative the decisions of ER.”

v.
Holding: EEs may be managerial under historic definition and may thus be excluded from NLRA’s coverage.
vi.
Reasoning: Examining leg history, seems that persons working in labor relations, personnel and MENT depts were impliedly excluded, as were confidential EEs, those high in mgmt. Earlier Board decisions upheld this, defining managerial EEs as those who “formulate and effectuate mgmt. policies by expressing and making operative the decisions of their ER,” and court decisions followed. Board cannot now read more restrictive definition into Act.




b.
Other Issues:

i.
Consequences of Treating EEs as Managers or Supervisors: no right to organize, unprotected by Act, can’t be included in bargaining units w/ covered EEs, can’t vote in cert elections. Involvement of supervisory/ managerial EEs in U can constitute ER interference, violation of §8(a)(2).

ii.
Managerial Exclusion After Bell Aerospace: Board found EEs were not managerial as they did not have sufficient independent discretion to align w/ mgmt. Board’s rejection of managerial status for EEs whose discretion is bounded by established policy they don’t formulate has been sustained.

iii.
Confidential EEs: excluded from bargaining units, determined by “labor nexus” test; those who “assist and act in a confidential capacity to persons who exercise ‘managerial’ functions in the field of labor relations.”  Those w/ access only to confidential business, as opposed to labor-related, info not excludable. (While excluded from bargaining, may be given some protection under Act.)

iv.
Discharge of Supervisors to Intimidate Statutory EEs: although supers are not covered, Board has held discharge can constitute ULP b/c of effect on rights of EEs who are protected.  (Parker-Robb Chevrolet, 1982).

v.
Protection of EE Seeking Promotion to Super: if ER rejects EE’s bid for promotion to super solely b/c of past concerted activity, ER violates NLRA, but Board cannot compel promotion.

vi.
Supers have no right under NLRA to organize, but it is not unlawful to do so, or for ER to recognize it, but no statutory protections. (Packard)

vii.
Railway Labor Act: a little more flexible w/ this concept.

viii.
Construction Us: ERs generally allow supers to be part of U for benefits purposes, b/c status may vary project-to-project.

4.
Coverage of Prof EEs and Exclusion of Supers and Managers: §9(b)
a.
Tension Explained: T-H expressly excluded supers, but included some prof EEs.  Prof EEs almost always have authority over less experienced coworkers, hiring, performance evaluation responsibility, some authority to formulate and effectuate mgmt policies. SC has 3x rejected attempts by Board to broadly define profs as non-managerial/supervisory. Two factors:

b.
Profs as Managers, NLRB v. Yeshiva (1980): held f-t faculty at private uni were managerial b/c of roles in faculty appts, setting curriculum, admission stds, degree reqs, despite Board’s argument duties did not align faculty w/ mgmt b/c of duty to exercise independent prof judgment/values and not conform to mgmt policy.  SC said no reason to think goals are different, said “only if an EE’s activities fall outside of the scope of the duties routinely performed by similarly situated profs will he be found aligned w/ mgmt.”

c.
Profs as Supers, NLRB v. Health Care & Retirement Corp. (1994): SC rejected Board’s view that LPN’s direction of less skilled EEs does not establish super status b/c not authority exercised in interest of ER, but for patient care. SC said goals of hospital and LPN were not distinct, so they were supers.

d.
Profs as Supers, Exercise of Independent Judgment: Board then developed approach to potential supervisory status of prof and technical EEs emphasizing lack of “independent judgment” for §2(2) purposes, but SC rejected this, below:



e.
NLRB v. KY River Community Care (2001):

i.
Facts: KRCC has ~110 prof/nonprof EEs, 6 RNs. U wanted to rep all EEs, KRCC said RNs were supers so must be excluded. Board found RNs serve as “building supers,” filling vacancies, but had no authority to compel EE to stay, discipline one for not coming in, could ask others to do tasks, but had no authority over behavior of EEs.

ii.
Issue: Are RNs supers, thus not covered by NLRA?

iii.
Test: §2(11) test for determining if EEs are statutory supervisors, if:


(a) They hold authority to engage in any 1 of 12 supervisory functions,


(b) Exercise of such authority is not merely routine or clerical, but requires use of independent judgment, and 


(c) Authority is held in interest of ER.

iv.
Holding: SC finds RNs do exercise independent judgment, are supers. Board’s contentions contradict text and structure of statute and rule of Health Care that test for super status applies no differently to profs than other EEs. Board should develop test to differentiate b/tw EEs who direct manner of other’s performance of discrete tasks from EEs who direct other EEs.

v.
Reasoning: “Independent judgment” is ambiguous, and it is true degree of judgment necessary to perform task can be reduced below statutory threshold by detailed orders and regs issued by ER. But, problem w/ Board decision is that it only applies test w/ regard to 1 of 12 functions possible for supervisory status, “responsibly directing other EEs.”



5.
Statutory EE Exclusions: Students as EEs?

a.
Med Interns and Residents, Boston Medical (NLRB 1999): Act doesn’t specifically exclude students, but Board originally held med interns, residents and fellows were primarily students and not EEs. But, here, Board found interns and residents have med degrees, perform vast amounts of patient care w/o attending physician, receive pay including vacation, insurance, pension; so Board overruled precedent and found these to be EEs, despite concurrent status as students.  (More like apprentices which have always been counted w/ EEs.)
i.
Dissent said relationship was not of sort NLRA was created to cure, and that principle purpose of taking residency is not economic.

b.
Grad Teaching Assistants, NYU (NLRB 2002): grad TAs are EEs, despite fact that they only spend 15% of time teaching; this is like pt MENT and not required for degree program or ed experience.
6.
Implied Exclusions: §2 defines covered ERs, sets out some exclusions; but, Act has more implied exclusions:

a.
Religious Exemption: avoiding 1st Amd. issue: NLRB v. Catholic Bishop, SC said no juris over teachers in religiously-affiliated school, despite secular nature of teacher’s activities, b/c could raise const issue.

b.
Foreign Entities and Americans Employed Abroad: no juris over Americans permanently employed abroad, even by US companies, but juris is ok if EE is temporarily assigned overseas; juris over foreign companies operating in US ok.
c.
§2(2) says ER does not include US or other public ERs (local and state), Cong doesn’t want to impose these restrictions on themselves.  Why?


i.
Federalism: framers had in mind a do-nothing govn’t.

ii.
Initially statute covering for-profit ERs, later extended to nonprofits.

iii.
In privatization of govn’t functions, NLRA applies.

IV.      “Discrimination”: Basic Discharge Case, §8(a)(3), NLRA (HEF 147-64)


A.
Principle Purposes of NLRA:

1.
Protection of EE’s choice of whether to join together to improve terms of MENT.
2.
Facilitation of EE choice of whether to be rep’ed by exclusive bargaining agent.

3.
Encouragement of bona fide CB for EEs who choose such exclusive rep.


B.
Concepts of Discrimination and of Interference, Restraint, or Coercion:


1.
Two different kinds of violation of Act (in this §):




a.
Violations based on unlawful motive: §§8(a)(3), 8(b)(2)




i.
95% of litigation before NLRB is on §8(a)(3)

ii.
Reason activity violated Act is discriminatory motive impeached conduct.




b.
Violations based on impact on EE §7 rights: §§8(a)(1), 8(b)(1)(A)
2.
Violations based on ER (or U) Motivation: focus on §8(a)(3), section most like Title VII / ADEA, but forbidden basis of discrimination is union activity.

a.
Budd Mfg. v. NLRB (3d 1943): single motive, “the Duchess case.”
i.
Facts: ER recognized U, facilitated election of EE reps, who would sit along w/ mgmt reps. ER very lenient w/ behavior of reps, then fired one.

ii.
PP: Board held Assoc was dominated/controlled by ER, and that EE was fired on behalf of his assoc w/ CIO.

iii.
Issue: Is Assoc subject to ER’s domination and control?

iv.
Holding: ER can fire/retain EE for good/poor/no reason, so long as NLRA is not violated. Here, EE was fired b/c he went over to CIO.

v.
Reasoning: ER dominated EE Assoc. One rep so bad immediate supers repeatedly asked he be discharged, but ER wouldn’t do it b/c he was rep, so raised pay repeatedly. But, rep discharged directly after seen w/ CIO reps. Too much to believe he was discharged for cumulative offenses.




b.
What are some of factors to look for to determine discriminatory motive?

i.
Why did ER say he fired EE? How long has this gone on (condonation)? Had EE been warned, punished before?

ii.
Anti-union animus from ER.

iii.
Past firing practices, has ER treated EEs consistently?

iv.
Did ER know about protected activity? Hard to prove, but necessary.

v.
Rule: ER can say EE can’t behave this way in future, give warnings, institute productivity stds, etc. Set up new rule, be consistent, and at some point ER can w/stand any §8(a)(3) case.

c.
Derivative §8(a)(1) Violations: all violations of §§8(a)(2)-(5) violate §8(a)(1), b/c such violations necessarily “interfere w/, restrain, or coerce EEs” in exercise of §7 rights, so in this case §8(a)(1) charges “derivative” as opposed to “independent.”

d.
Remedies: §10 provides reinstatement as one remedy for §8 violation.

e.
NLRB v. Transportation Mgmt. (1983): dual-motive; burdens of proof/evidence, like later adopted for Title VII/ADEA, come from Wright Line, 1st Amd. case:
i.
GC must prove “EE’s protected conduct was a substantial or motivating factor in the adverse action.”  Or, “that the ULP consists of a discharge or other adverse action that is based in whole or in part on anti-U animus.”

ii.
Once ULP proven, ER can assert affirmative defense, defeating liability entirely.

iii.
GC has non-shifting burden to prove anti-U animus as cause of firing, but ER, even it he failed to meet/neutralize GC’s showing could demonstrate by preponderance of evidence that EE would have been fired anyway.

iv.
Board correctly found EE would not have been fired if ER hadn’t had anti-U animus, b/c ER didn’t follow usual practice w/ rules infraction.
v.
In 1995, ADEA case, SC held “after-acquired” evidence of EE misconduct doesn’t provide complete defense to liability, but generally Ps may only obtain back pay for period before ER discovered grounds that would have justified termination.

vi.
Four approaches to dual motive:


(a) Taint theory: if anti-U animus played any role, violation; most EE-friendly.


(b) Wright-line: ER has affirmative defense. Current Board practice.


(c) Title VII: there is violation when proven that protected activity played motivating role, but can allow same-decision evidence to go toward decision on remedy, as mitigating factor.

(d) But-for causation: most ER-friendly; GC must prove that but for protected activity, EE would not have been terminated.  Rejected.



f.
NLRA Remedies in Discharge and Failure to Hire Cases:
i.
Make-Whole Relief, Phelps Dodge (1941): upheld §8(a)(3) order to hire apps rejected b/c of U affiliation, even though apps found substantially similar MENT elsewhere; b/c Act designed to effectuate public policy, not only remedy private loss. Goal in §8(a)(3) is “restoration of the situation, as nearly as possible, to that which would have obtained but for the illegal discrimination.”
ii.
Back Pay: remedy typically determined at “compliance hearing,” or if Board’s order appealed, following court enforcement. Once GC has established gross amount of back pay lost by claimant, ER bears burden of persuasion w/ respect to claimant’s failure to mitigate losses. EE must make reasonable efforts to find substantially equivalent MENT; uncertainties resolved in favor of EE. Undocumented aliens not entitled to back pay or reinstatement.

iii.
Problems w/ Make-Whole Relief Scheme? 

(a) Reinstatement: practical problems!

(b) Back Pay: EE’s failure to exercise reasonable diligence in mitigating loss by seeking alternative MENT will result in reduction in back pay award; mitigation doctrine derives from contract, whereas discharge in violation of §8(a)(3) is intentional tort.

iv.
NLRA Remedies v. Title VII Remedies: prior to ‘91, remedy for discharge in violation of Title VII was same as for NLRA. Cong amended Title VII to allow compensatory/punitive damages, but no damages under NLRA.


3.
Violations Based on Impact of ER (or U) Activities:



a.
Radio Officers’ v. NLRB (1954):
i.
Issue: Does ER violate §8(a)(3), and U violate §§8(b)(1)(A) and 8(b)(2), by making MENT decision that treats U members in “good standing” differently from nonmembers or members not in “good standing” w/o additional proof ER’s specific purpose in agreeing to such differential treatment was “to encourage or discourage membership in any labor org.”

ii.
Specific Facts:


(a) Teamsters: U placed EEs at bottom of hiring list b/c of dues arrears.


(b) Radio Officers: ER agreed to fill vacancies w/ members in good standing, and member not yet cleared was denied job.


(c) Gaynor: non-U EE covered by CBA was denied raise and vacation granted to all U-EEs.

iii.
Holding: It’s ULP for ER to encourage/discourage membership by means of discrimination. Discriminatory intent is key, as is specific evidence of intent to encourage/discourage, but this can be inferred from fact that result of ER’s actions did encourage/discourage.


(a) Teamsters and Radio Officers: U at fault, b/c wouldn’t have asked ER to use policies unless U saw this as effective way to regulate membership.


(b) Gaynor: 2nd Cir correctly found disparate wage treatment based solely on U membership is inherently conducive to increased U membership.

b.
NLRA §8(a)(3): three elements to violations: 
i.
Discrimination, “animus” not required, 
ii.
In regard to hiring/tenure/some T&C of MENT, and
iii.
Resulting encouragement or discouragement of U membership.  (Motive can be inferred from impact.)



c.
Aside on T-H Amendments: affects Teamsters case, above,

i.
Prior to T-H, closed-shop agreement was lawful, but Cong decided closed shops were problematic, used to compel membership, interfered w/ ER discretion; now only “U shop” is allowed. In U shop, in hiring, ER can’t discriminate b/tw U and non-U, but after 30 days, can require EEs to become members or be fired (permissible exception, proviso to §8(a)(3)).

ii.
U shop can’t require EE to become internal member (oath, discipline, elections), but only “financial core member,” dues paying. (GM, p. 989)

iii.
Proviso 2: ER can’t justify discrimination against non-U EE 
(a) if he has reasonable grounds for believing membership was not available to EEs on same T&Cs, or 
(b) if he believes membership was terminated for some reason other than failure to pay dues.
V.   
“Interference”: Basic Impact/Access Issues Case, §8(a)(1), NLRA (HEF 164-92)

 
Motive and Interest in Entrepreneurial Discretion (HEF 193-205)

A.
Republic Aviation v. NLRB (1945): §8(a)(1) case, motive not irrelevant, but not req. element!
1.
Facts: In RAC, ER had anti-solicitation rule pre-U. EE, after warning, persisted in U solicitation (non-working time), was fired. Other EEs fired for wearing U buttons; mgmt said b/c U was not duly designated rep and buttons implied acknowledgment by mgmt of U. Mgmt said this might interfere w/ neutrality and current grievance system.



In LTC, EEs suspended for distributing U lit off duty in ER parking lots, in violation of ER rule Board found had no U bias.

2.
PP: In RAC, Board thought buttons did not carry implication of recognition by mgmt where no competing U in plant. Board also held that anti-solicitation rule violated §8(1), interfering w/ §7 rights. Board held discharge violated §§8(1) and 8(3). 2nd Cir affirmed.

3.
Issue: Adjustment b/tw right of self-org assured to EEs under Wagner Act and equally undisputed right of ERs to maintain discipline in workplace.

4.
Test: No discriminatory motive necessary for §8(a)(1) violation, only interference.  Balancing test b/tw EE’s §7 rights v. ER’s interests.
5.
Holding: Upholds Peyton Packing Presumption, ER may not bar solicitation during non-work hours, absent special circumstances, determined by balancing test.

6.
Reasoning: In neither case does plant’s location makes solicitation away from work ineffective to reach prospective U members. In RAC, affirms b/c firing EEs for wearing U buttons discriminates on basis of U membership, no evidence of adverse effect which P adverts. In LTC, reverses b/c rule doesn’t have discriminatory application on U members but is enforced against all solicitors.  

B.
Restrictions of Workplace Solicitation and Distribution:
1.
Peyton Packing Presumption: in Republic Aviation, Board balances ER’s interests in maintenance of “production or discipline” against Act’s protection of free exercise of §7 rights. Peyton Packing Presumption incorporates two rebuttable presumptions: 
a.
Neutral rule prohibiting solicitation during working hours can be applied against EE U solicitation in absence of proof it was adopted for purpose of discouraging §7 protected activity.  
b.
Enforcement against U solicitation of even neutral rule prohibiting all solicitation outside of working hours on ER property is illegal, unless ER demonstrates “special circumstances [that] make the rule necessary in order to maintain production or discipline.”

2.
“Working Time” vs. “Working Hours”: rules restricting org activity must state w/ reasonable clarity that they do not apply during periods when EEs are not scheduled to work, such as lunch and breaks. Ambiguities resolved against ER.

3.
Solicitation v. Distribution: temporal limitation always ok w/ both; geographic limitations presumptively valid for distribution, invalid for solicitation, b/c diff. implication on ops.

4.
U Buttons or Insignia: restrictions on wearing buttons/insignia at any time presumptively unlawful in absence of special circumstances showing rule necessary to maintain production, discipline, or customer relations. Board has suggested some slogans may produce divisive customer atmosphere, and that ER can restrict size.

5.
Privileged Broad No-Solicitation / Distribution Rules: broader restrictions on solicitation and distribution valid w/ certain types of ERs; hospitals, dep’t stores, hotels, casinos. (Nothing on selling floor, in immediate patient care area, May Dep’t Stores / Beth Israel.)

6.
Discriminatory Adoption or Application of No-Solicitation / No-Distribution Rules: otherwise valid rule unlawful if proven rule was adopted for immediate discriminatory purpose. Discriminatory enforcement or application of facially valid rule is ULP.  (ER can allow small amount of charitable solicitation w/o violation, however.)

7.
Application of No-Solicitation / No-Distribution Rules to Use of ER’s Email System: ERs cannot prohibit EEs from using email system to disseminate U material while allowing them to use it to disseminate other types of non-business info. Board hasn’t reached issue as to whether rule banning all non-business use of email is valid, but it is likely this would be ULP infringing on EE’s right to engage in U activity.

8.
Property v. Ops Arguments: property argument always fails, phrase in terms of ops.

9.
Derivative §8(a)(3): EEs fired for violating rule unlawful under §8(a)(1).


C.
Accommodation of §7 Rights and ER Interests: Balancing Test!
1.
Interest in Maintaining Production / Discipline: no mention in §7 of ER interests/rights, but Board, courts assume Cong didn’t intend to interfere w/ legit ER interests in business.

2.
Interest in Excluding non-EEs, ER Property Rights: EEs are rightfully on ER’s property, so solicitation/distribution doesn’t implicate ER’s property right; but, ER’s property rights come into play if non-EE organizers seek access (and org interests remain).

a.
NLRB v. Babcock & Wilcox (1956): to what extent can ER’s property rights be asserted to bar access to property by non-EE U organizers? Us, while not granted §7 rights, possess derivative §7 interest in communicating views to EEs, but this must generally give way to ER property rights (overturning Board, who said Us should have presumptive access). Presumptive non-access.
i.
But, if location places EEs beyond reach of reasonable U efforts to communicate, ER must allow U to approach EEs on his property.




b.
Lechmere v. NLRB (1992):
i.
Facts: U tried to organize at retail store in shopping plaza beside highway, w/ ER-owned parking lot and grass strip (public property). U first tried newspaper ad, didn’t work; flyered cars in lot, repeatedly, though told “no solicitation.” Then, stood in grass, handbilling / picketing. Also took down licenses #s, tried to contact EEs at home. Results were one signed card.

ii.
PP: U filed ULP against ER for not giving non-EE organizers access to property. ALJ ruled for U, Board affirmed, CoA denied review.

iii.
Issue: Does U have right to access ER’s property?

iv.
Holding: EEs not inaccessible or beyond reach of reasonable U efforts as required for Babcock exception to allow U access to ER property.

v.
Reasoning: NLRA confers rights only to EEs, not Us, though sometimes U will need access to ER property. In Jean Country, Board set out 3-factor balancing test: (1) impairment of §7 right if access denied, balanced against, (2) impairment of property right if access should be granted; also (3) availability of reasonably effective alternative means.



As applied to non-EEs, Jean Country is BAD, b/c erodes Babcock rule “an ER may validly post his property against non-EE distribution of U lit.” Threshold inquiry: whether facts justify application of inaccessibility exception. Narrow rule, only applies where “the location of a plant and the living quarters of the EEs place the EEs beyond the reach of reasonable union efforts to communicate w/ them.”  (Mining camps, etc.)

vi.
Dissent: Uphold Board application of rule if supported by substantial evidence. Errors: (1) just b/c Babcock said inaccessibility would be reason to grant access didn’t mean in no other circumstances is access to ER property appropriate; (2) actual communication w/ non-EE organizers is necessary to vindicate §7 rights, and this can’t occur when U can only hold up signs from grass; (3) Chevron’s deference to agency decision requires SC to uphold decision if based on permissible construction of the statute. Babcock decided before Chevron, rests on shaky foundations.

c.
“Reasonable Access”: ads in local media, mailings, organizing from adjacent public property; v. broad, doesn’t require means nearly as effective as access.

d.
Metropolitan District Council v. NLRB (3d Cir. 1995): Lechmere applies equally to non-EE appeals to consumers, not EEs.

e.
Courts tend to distinguish b/tw org and non-org activities by non-EEs seeking access, Board doesn’t. Board says ER cannot eject non-EE organizers if allowing other non-EE solicitors on property. Courts likely to except charitable solicitation.  




f.
NLRB v. Town & Country Elec., Paid Union Organizers as Protected EEs:
i.
Upheld Board interpretation of EE to include “salts,” workers paid as U organizers who get job w/ ER just to organize. Therefore, affirmed finding that ER violated §§8(a)(1) and 8(a)(3) by refusing to hire U members who were going to be paid by U while they attempted to organize ER.

ii.
ER argued under common law of agency, EE couldn’t be servant of both ER and U at same time (“more than one master”), but SC likened situation to moonlighting, since EE could only organize during non-work hours.

iii.
Anti-Moonlighting Rules, Other Facially Neutral Policies: Tualatin Elec. (NLRB 1995), said facially neutral anti-moonlighting policy violates Act if adopted for antiunion purpose or applied in discriminatory manner.

iv.
“Covert” and “Overt” Salting: Hartman Bros. Heating & Air Conditioning v. NLRB (7th Cir. 2002), CoA ruled “covert” salts may lie on MENT app about U status if they don’t mis-rep facts relevant to job qualifications, b/c lie was not material and ER couldn’t refuse to hire them on that basis.
ERs have used “no extraneous info” policies disqualifing apps who provide info not requested, but Clinton Board found these “inherently destructive to important EE rights” and unlawful even w/o proof of anti-U motivation. Circuit courts have rejected this, however, upholding ER policies in absence of showing of anti-U animus.

v.
Failure to Hire or Consider: FES (NLRB 2000), Board held that showing one applicant was discriminated against established violation warranting cease-and-desist order, but back pay and hiring order require showing that sufficient openings existed. If no openings existed, remedy is also order to considered EE for future openings in nondiscriminatory fashion and notify EE and Regional Director of future openings in similar positions.

vi.
Why salt? U wants to drive ER out of business if it won’t unionize. Salts make managers mad, bring OSHA claims, make it hard to prosper.




g.
Open Issues, Post-Lechmere:

i.
State law: traditionally said ER could exclude, even from parking lot of mall. CA says Const reaches private conduct, and so as matter of state law, U has right of access to mall (NJ similar).  

ii.
Discriminatory application: mall allows others for solicitation, does this undermine no solicitation rule?  Board says if discriminatory application, even w/ no anti-U animus, undermines operational interest.

iii.
Off-duty EEs: can ER say they can’t come to plant and solicit?
h.
Montgomery-Ward: EE in ER-operated cafeteria talking to U rep; Republic Aviation or Babcock? If open to public, U can be there.
3.
Interest in Entrepreneurial Discretion: §8(a)(3) cases; “Whatever may be the limits of §8(a)(1), some ER decisions are so peculiarly matters of mgmt prerogative that they would never constitute violations of §8(a)(1), whether or not they involved sound business judgment, unless they also violated §8(a)(3).” (Opposite rational as discipline cases; i.e. this happens so rarely, discipline happens so often.)




a.
NLRB v. J.M. Lassing (6th Cir. 1960): 
i.
Facts: Independent chain of service stations, decided trucking own gas too expensive, going to go w/ common carrier by Apr. 1959.  In Jan. 1959, drivers join U, sought CB, ER fired them, said going w/ common carrier.
ii.
PP: Board held ER violated §§8(a)(1) and 8(a)(3) by firing EEs b/c they had joined U and §§8(a)(1) and 8(a)(5) by refusing to bargain.

iii.
Issue: Did ER commit ULP by speeding up plan to go w/ common carrier?

iv.
Holding: Change in ops motivated by financial or econ reasons is not ULP, no discriminatory motive.

v.
Reasoning: In Adkins Transfer and R.C. Mahon, court held company may suspend ops or change methods of doing business, w/ resulting loss of MENT on part of certain EEs, so long as change not motivated by illegal intention to avoid obligations under NLRA. Change in ops motivated by financial or econ reasons is not ULP.



But, Board contends these aren’t applicable b/c ER accelerated proposed change on learning of EE’s joining U and before any demands for increased salary were made. CoA, however, thinks it was reasonable for ER to expect demands, and unnecessary to wait until demands made.  ER had already made decision to change if econ circumstances warranted, and it did. No evidence of anti-U animus, so no discrimination.

vi.
Board and courts generally assume shutdown or transfer of facilities b/c of higher labor costs from unionization doesn’t, w/o more violate §8(a)(3).




b.
Textile Workers Union v. Darlington Manufacturing (1965):
i.
Facts: ER operated 1 textile mill, majority shareholder operated 17 textile manufacturers. U initiated org campaign, ER resisted, w/ threats to close, U won vote. BoD voted to liquidate. U filed charge claiming ER violated §§8(a)(1) and 8(a)(3) by closing plant, §8(a)(5) by refusing to bargain.

ii.
PP: Board found ER closed b/c of anti-U animus of shareholder, who could be held liable for ULPs of ER. Board ordered back pay and for EEs to be put on pref hiring lists at other mills. CoA denied enforcement.

iii.
Issue: Does ER have right to partial shutdown in response to unionization?
iv.
Holding: ER has absolute right to terminate entire business for any reason he pleases, but not right to terminate part for any reason. Remand to lower court on review in accordance to general principles below.

v.
Reasoning: Should be dealt w/ only under §8(a)(3) b/c §8(a)(1) assumes act was ULP regardless of motive, and ER has right to make some business decisions that may impact §7 rights but are w/in its prerogative.



U argues ER may not completely go out of business w/o violating NLRA if such action is prompted by desire to avoid unionization. But, ER’s decision cannot be restrained. So, if DM is single ER, could go out of business w/o ramification, b/c this is not runaway shop or temp closing.



But, if persons exercising control over plant being closed for anti-U reasons (1) have interest in another business, whether or not affiliated w/ or engaged in same line of activity as closed plant, of sufficient size to give promise of reaping benefit from discouragement of unionization in that business; (2) act to close plant w/ purpose of producing such result; and (3) occupy relationship to other business which makes it realistically foreseeable that EEs will fear such business will also be closed if they persist in org activities, then SC thinks ULP has been made out.

c.
Total Shutdowns in Response to Unionization: dictum, no violation of §8(a)(3):
i.
Discrimination: some differential treatment of EEs b/c of decision to engage in §7 activity.

ii.
Effect on T&Cs: obviously.

iii.
Discouragement/encouragement: missing element; discouraging effect, but no motive to encourage/discourage when going out of business. 
iv.
Why are discriminatory total shutdowns beyond reach of §8(a)(3)?  
(a) No future benefit to ER; 
(b) No effective remedy to EE; 
(c) Fear of error costs.




d.
Partial Shutdown: easier to find §8(a)(3) violations:





i.
Discrimination: EEs were voting for U, ER closed.





ii.
Effect on T&Cs: EEs lost job

iii.
Discouragement/encouragement: possibility of future benefit, as ER is still in business of being ER.

e.
Kodak Park: dep’t shutdown; if you can prove ER had motive to chill rights in 1 building, do you have to prove motive to chill rights elsewhere? No, assumed ER’s motive b/c linkage so close.(George Lithograph, note, Board w/ Darlington, but trying to narrow it)

f.
Runaway Shop: when ER closes, opens another plant or transfers EEs; strategic, not real, closing, designed to avoid unionization. Have to show ER trying to shut down and open elsewhere. If show reason was to avoid unionization, move had future benefit.  
i.
Remedy: can’t get injunction to reopen b/c administratively hard; instead, give EEs back pay, offer jobs in FL. Sometimes Board will say U has to have pref access rights to FL. Key is quick injunction to prevent move.
VI.
 “Protected” Concerted Activity (HEF 206-58)


A.
Scope of Protected EE Activity:
1.
§7 grants EEs not only right to “self-org, to form, join or assist labor organizations, [and] to bargain through reps of their own choosing,” but also to “engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection.”

2.
3 elements of later part of §7: 
a.
Concert, 
b.
Object / Purpose, 
c.
Means (read into statute by SC and Board)



3.
“Protected” Concerted Activity: Means Test

a.
NLRB v. Washington Aluminum (1962): concerted activity w/o union.
i.
Facts: Non-U EEs left shop b/c too cold. ER fired them.  

ii.
PP: Board ordered reinstatement. CoA refused enforcement, said EEs should have given ER opportunity to avoid work stoppage.

iii.
Issue: Were EEs engaged in protected activity?

iv.
Holding: EEs walked out in protest of T&C of MENT, and so were engaged in protected activity.

v.
Reasoning: EEs don’t lose right to engage in protected activity just b/c don’t present specific demand on ER to remedy objectionable condition. EEs had no bargaining rep, did best they could, previously complained.  Walkout resulted from “labor dispute” w/in meaning of §2(9), pertaining to T&Cs. Fact ER was trying to fix heat may have made decision to leave unwise, but reasonableness of concerted activity is irrelevant.  (Unprotected only when means is unlawful, violent, in breach of contract.)




b.
Elk Lumber Co. (NLRB 1950):
i.
Facts: Complaint that ER violated §§8(a)(1) and 8(a)(3) by discharging EEs for protesting unilateral change in rate of pay. Change came due to physical improvement of plant that made jobs easier. EEs slowed work, told ER of desires. ER says discharged EEs b/c of unsatisfactory work.

ii.
Issue: Is slowdown / partial strike protected activity?

iii.
Holding: ER can fire EEs on notice that work is unsatisfactory.
iv.
Reasoning: EE’s objective, pay increase, was lawful. Though ER did not set quota, he did express dissatisfaction w/ current work and attempted to find way of increasing it. This is sufficient warning.




c.
Unprotected Means:
i.
Unlawful Activity: NLRA doesn’t protect conduct illegal under it or under other fed laws (secondary boycott). But, activity unlawful under state law is not automatically removed from §7 protection b/c state laws preempted by NLRA, but much concerted activity violating state law will violate Act.

ii.
Violent Activity: sit-down strike (Fansteel) illegal under state law b/c involved forcible seizure of ER property; damage to property, actual or threatened violence, not protected. Clear Pine holds that verbal threats unaccompanied by gestures may be unprotected.

iii.
Breach of Contract: Board and courts generally considered commitments by Us not to engage in certain protected activity, like strikes, during term of agreement to constitute effective waiver of §7 rights. (But Us don’t have right to waive all §7 rights of EEs they represent.)
iv.
“Indefensible” or “Disloyal” Conduct: §7 does not protect activities characterized as “indefensible” b/c they show disloyalty to ER which Court deemed unnecessary to carry on workers’ legit concerted activities.




d.
Notes:

i.
Bob Evans v. NLRB (7th Cir. 1998): EEs walked out after learning super had been fired, ER fired them too. Board found walkout protected; CoA reversed, saying “right to disrupt is not unbridled and is tempered by an inherent proportionality req.”
ii.
Board, w/o judicial dissent, has declined to find partial or intermittent strikes or work slowdowns protected.  But, Board continues to protect isolated spontaneous protests.
iii.
Washington Aluminum shows that §7 protects concerted activity, regardless of whether it is intended to lead to unionization or CB.
iv.
Doctrine of “Condonation”: ER held to have waived right to discipline if it expressly or impliedly condoned EE’s misconduct. Board holds there must be clear, convincing, positive evidence ER agreed to forgive unprotected conduct (“wipe the slate clean”), and that reinstatement alone, at least before ER completes investigations, does not constitute such evidence.

v.
Marshall Carwheel: EEs left molten iron in vats; action found to be unsafe, so activity was unprotected.

vi.
Key idea: EEs shouldn’t deliberately try to cause lasting harm; should only try to cause immediate econ harm.

e.
NLRB v. Jefferson Std (1953): “sunlight is the greatest disinfectant.”
i.
Facts: After impasse, U began daily peaceful picketing, in off-duty hours, no strike. But, then began handbilling w/ no mention of U, CB, or labor controversy, only lambasting quality of ER’s programming. ER fired 10 EEs who they said were distributing handbills.
ii.
PP: Board found against U, saying “these tactics, in the circumstances of this case, were hardly less ‘indefensible’ than acts of physical sabotage.”

iii.
Issue: Were EEs discharged for cause?

iv.
Holding: EEs were discharged for cause b/c method of protest was disloyal to ER and in no way related to labor controversy.

v.
Reasoning: Method employed by EEs was to disparage quality of ER’s product in manner reasonably calculated to harm ER’s rep and reduce its income. This represents EE disloyalty, elemental cause for discharge.  If no labor controversy had been going on, no Q discharge was permissible.  Attack didn’t relate to labor practices, made no mention of controversy.

vi.
Dissent: Just b/c activity would be “just cause” for discharge w/o labor controversy, doesn’t automatically make it “just cause” when engaged in as concerted activity in a labor controversy.




f.
Notes:

i.
Patterson Sargent (NLRB 1956): striking EEs handbilling, calling into Q quality of paint manufactured only by plant supers, thereby mentioning labor controversy; Board found no difference b/tw this and Jefferson Std, upholding ER’s discharge of distributors. But, today, Board and courts suggest Patterson Sargent would be distinguished as case w/ sufficient connection b/tw labor dispute and product disparagement was made.

ii.
Different types of product disparagement treated differently. In Diamond Walnut, strikers created “visceral fear” about quality of ER’s products that would not abate by settlement of labor dispute.

iii.
Deliberate or recklessly false disparagement not protected.



4.
“Protected” Concerted Activity: Purpose or Object Test




a.
Eastex v. NLRB (1978): little room for unprotected object after this!
i.
Facts: U, seeking new members, distributed newsletter to EEs, extolling virtues of unionism, asking EEs to act to repeal right-to-work law, telling about recent Pres decision not to raise min wage. ER denied U access to distribute in non-working areas, U filed ULP charge. ER said 2 political articles not related to ER’s relationship w/ U and so were objectionable.

ii.
PP: ALJ said distribution protected under §7 for MA&P.  CoA enforced.

iii.
Issue: Is distribution of newsletter concerted activity protected from ER interference by §7? If so, is fact that activity takes place on ER’s property countervailing interest outweighing exercise of §7 rights in this location?
iv.
Holding: Distribution contained only protected material (>T&Cs is ok) and was closely tied to vital concerns of Act, therefore Republic Aviation applies, and ER’s mgmt interest is not implicated.

v.
Reasoning: ER contends “mutual aid and protection” doesn’t cover political articles b/c not issue b/tw ER and EE, and ER has no power to affect. But, this is misconstruction of statute, which uses “EE” generally and protects concerted activity in support of EEs of other ERs.  And, “MA&P” doesn’t confine acts to narrow topics like T&Cs, but can include protection of appeals to legs. § on right-to-work law protected b/c affects unionism at its core. § on min wage closer b/c ER pays above min wage, but w/in Board’s discretion to hold overall wage levels affected by min.  As far as distribution goes, like Republic Aviation, only issue is whether different rule required when distribution contains more than purely org material. ER argues property rights implicated, but not case, as EEs were rightfully on ER’s property. ER doesn’t argue mgmt interests impaired.




b.
Notes:

i.
Given Washington Aluminum, ER of non-U plant may also have to allow distribution of newsletter arguing for increase in min wage.
ii.
EE action to influence identity of mgmt unprotected b/c it “lies outside the sphere of legit EE interest.” (NLRB v. Oakes, 2d 1990)  But, such protests may be protected where super or manager has “direct impact on the EEs’ own job interests and [work] performance.” (Dobbs Houses, NLRB 1962)

iii.
Post-Eastex, virtually all four boxes contained protected activity, but possible to argue U can only use econ pressure when concern is in first box (maybe 2/3). Universe of EE concern:

(a) Workplace

(b) ER

(c) Common cause w/ EEs of other ER


(d) Concerns as member of larger polity

5.
Individual EE Action as “Concerted” Activity: generally, individual activity not protected, not considered concerted; Act not about wrongful dismissal, free speech.



a.
NLRB v. City Disposal Systems (1984):
i.
Facts: EE discharged for refusing to drive truck he thought had faulty brakes. CBA said ER can’t require EEs to drive vehicle in unsafe condition, U says refusal to drive doesn’t violate CBA unless unjustified.

ii.
PP: ALJ found EE was discharged for refusal and refusal was covered by §7, so ER violated §8(a)(1). NLRB adopted findings, said EE who acts alone in asserting contractual right can be engaged in concerted activity w/in meaning of §7. CoA denied enforcement.

iii.
Issue: Does EE’s honest and reasonable assertion of right not to drive unsafe truck constitute concerted activity w/in meaning of §7?

iv.
Holding: EE assertion of grievance based on collective agreement is concerted and protected. But, Q whether activity was protected, as CBA requires there be obj. judgment as to safety (work now, grieve later).

v.
Reasoning: NLRB applied Interboro doctrine, says individual’s assertion of right grounded in CBA is recognized as concerted and protected by §7.  Two justifications: (1) assertion of right in CBA is extension of concerted action producing CBA, and (2) assertion of such right affects rights of all EEs covered. Deference given to reasonable interpretation of concerted activity; language of §7 doesn’t confine itself to actions of 2+ EEs.  First, invocation of right rooted in CBA is integral part of process giving rise to CBA. And, acts of joining and assisting labor org, explicitly concerted, are related to collective action in essentially same way as invocation of CB right is related to collective action. Allowing “concerted activity” to apply to lone EE preserves integrity of entire CB process. But, fact that activity is concerted, however, doesn’t mean EE can engage w/ impunity. Manner and method used important to consider. EE need not explicitly reference CBA as basis for complaint.




b.
Notes:

i.
General rule: complaints of sole EE that he is treated unfairly as individual are excluded from §7 protection; City Disposal recognized exception.

ii.
“Obey Now, Grieve Later”: if ERs don’t wish to tolerate certain methods by which EEs invoke CB rights, can seek contractual language limiting availability, namely no-strike clauses. Even absent express contractual language, CBAs are conventionally read to permit ERs to insist EEs not ignore job assignments, even if such violate contract, except if safety risk.

iii.
Alleluia Cushion v. NLRB (1975): Board went beyond Interboro doctrine to offer protection to EE in unorganized plant who, acting solely from safety concerns and not seeking support from other EEs, sought to enforce state safety regs by writing letter of complaint to agency. Board said they would find implied consent from other EEs in case of one acting for safety, absent express disavowal of support. Repudiated, however, in Meyers Industries (NLRB 1984), which requires proof that activity was engaged in w/ or on authority of other EEs w/o benefit of any presumption of such authority, and maintained this construction was mandated by Act.  (DC Cir. rejected it was mandated, but allowed rationale to stand.)

iv.
Mushroom Transp.: concerted activity encompasses circumstances where individual EEs seek to initiate or prepare for group action, as well as individual EEs bringing group complaints to attention of mgmt. Another line of cases recognized conduct by individual that is logical outgrowth of group activity is concerted.

v.
Meyers held ER must know of concerted nature of individual EE’s protest for that protest to be protected.




c.
NLRB v. Weingarten (1975):
i.
Facts: ER operates store w/ food ops, thought clerk might be stealing, Q-ed her. EE requested shop steward, ER didn’t get him, she confessed, but investigation revealed all EEs stole b/c didn’t know it was against policy.
ii.
PP: NLRB held ER violated §8(a)(1) by denying request for union rep at investigatory interview that EE reasonably believed might result in discipline. CoA denied enforcement.

iii.
Issue: Is Board’s holding that EE should have union rep at investigatory interview permissible construction of Act?

iv.
Holding: EE should be permitted to have U rep present at investigatory interview which might reasonably result in discipline.
v.
Reasoning: Board’s construction of §7 to create statutory right for EE to refuse to submit w/o presence of U rep to interview which he believes will result in discipline is reasonable. (1) Right inheres in §7 guarantee of right of EEs to act in concert for MA&P. (2) Right arises only where EE requests rep. (3) EE’s right to request rep is limited to situations where EE reasonably believes interview will result in disciplinary action. (4) Exercise of right may not interfere w/ legit ER prerogatives. (5) ER has no duty to bargain w/ U rep who may be permitted to attend investigatory interview. Rep will protect other EE’s interests in making sure CBA is upheld, no EE is punished unjustly. Construction effectuates fundamental purposes of Act, eliminating power imbalance b/tw ER and EE; also balances EE/ER interests, helps to resolve situation in correct manner.




d.
Notes:
i.
§7 doesn’t protect right to U rep at meetings purpose of which is to inform EE of previously determined disciplinary action. 

ii.
Drug test alone doesn’t qualify for Weingarten, but does if part of broader investigation (Safeway Stores).

iii.
Weingarten doesn’t apply if fellow EE conducts covert interview at ER request (Nat’l Treasury EEs’ Union).

iv.
EE can insist on presence of fellow EE when no U rep is available (IL Bell Telephone), but can’t insist on presence of particular U rep (Consol. Coal).

v.
If Weingarten violation but EE discharged for cause, Taracorp Industries says §10(c) bars reinstatement and back pay, but Board will order remedies if EE would not have been discharged but for requesting rep.




e.
Weingarten Rights in Non-U Setting
i.
Board goes back/forth on whether non-rep’d EE has right to another EE present during disciplinary interview; Dems favor Weingarten rights.

ii.
Epilepsy Foundation (NLRB 2000): §7 rights equally important in non-U setting, and having another EE at investigatory interview greatly enhances EEs’ opportunities to act in concert to address concern that ER does not initiate or continue practice of imposing punishment unjustly. Rejected argument EE is less likely than U rep to have skills needed.

B.
Union Waivers of ER Rights to Engage in Protected Activity



1.
NLRB v. Magnavox of TN (1974):
a.
Facts: ER non-distribution rule, working and nonworking areas. CBA said ER could make rules for maintenance of orderly conditions, reserved bulletin board for U use, subject to ER rejection of controversial notices. U requested change to non-distribution rule, ER refused, U filed charge for violation of §8(a)(1).

b.
PP: Board found §8(a)(1) violation, saying work where EEs were together on daily basis, so should be able to distribute. Board broadened previous rule to embrace both those who rejected and supported U. CoA denied enforcement.

c.
Issue: Is ER’s ban on distribution permissible? Can CB agent waive EE rights?

d.
Holding: Affirms Board. U cannot contractually waive right to distribute.

e.
Reasoning: SC agrees ban on U solicitation during nonworking time may interfere w/ §7 rights. But, can CB agent waive rights? When it comes to selection of rep, keeping old one, electing new one, etc., there is important EE interest that U may be too self-interested to perform. So long as distribution is by EEs to EEs and is on nonworking time, banning would impair §7 rights.

f.
Dissent: Stability in CB process important; for this reason, Board, courts should not relieve parties of promises made unless contract violates Act or other fed law.



2.
Metropolitan Edison v. NLRB (1983):
a.
Facts: ER had no-strike/walkout agreement w/ U. But, 4 incidents, ER punished U officers more severely than others. Arbitration awards upheld disparate treatment, saying U leaders had “affirmative duty” to uphold CBA. Again, U refused to cross picket line of another U, though officers negotiated them to move, got everyone to work in 4 hours. But, ER disciplined leaders harshly again.

b.
PP: NLRB ruled that selective discipline of U officials violates §§8(a)(1) and 8(a)(3). CoA enforced.

c.
Issue: May ER unilaterally define actions U official is required to take to enforce no-strike clause and penalize him for failure to comply? (Not, can strike leaders be punished more strictly?)

d.
Holding: ER may impose greater discipline on U officials only when CBA expressly states that officials have “affirmative duty” to prevent work stoppages.

e.
Reasoning: Board says singling out U officials participating in unlawful strike is discrimination solely on basis of U status. Holding U office is clearly protected by §7, and unilateral imposition of discipline on U officials inhibits EE from holding office. While U leaders have legal obligation to support terms of CBA and set example for members, does not follow that ER may assume U official is required to attempt to enforce no-strike clause by complying w/ ER’s directions and impose penalty on official for declining. ER contends prior arbitration awards agreeing to stricter punishment indicates compliance w/ this principle. U says protection from discrimination cannot be waived. Waiver can only take place from CB and fair rep. U may bargain away EE’s econ rights, but not rights that impair EE’s choice of bargaining rep. Waiver would be permissible (accepting higher punishment for officers), but must be clear in K language. Arbitration decisions ambiguous as to what parties meant to accept as on-going principle.



3.
Notes:

a.
Mastro Plastics v. NLRB (1956): held general no-strike clauses should not have effect of waiving EE rights to engage in strikes “against unlawful practices destructive of the foundation on which CB rests.” 
b.
Arlan’s Dept. Store (NLRB 1961): only strikes protesting “serious” ULPs are beyond reach of general no-strike clause.

VII.
“Representation” in Non-U Settings, §8(a)(2), NLRA (HEF 258-78; Fdtns, 135-44)

A.
ER “Support” or “Domination” of “Labor Org”: key element in protection of org process was §8(a)(2)’s prohibition of company Us, which ERs had used as spies, prof strikebreakers, and to implement mass discharges of U supporters. §8(a)(2) sought to bar ER involvement in process of selecting/maintaining bargaining rep, even where ERs did not use in-plant system as justification for refusing to deal w/ independent U.  


1.
NLRB v. Streamway Div., Scott & Fetzer Co. (6th 1982):  NOT GOOD LAW!
a.
Facts: UAW lost 2 votes, 1 year apart, filed no objections or ULPs in connection w/ elections. Then, ER set up in-plant rep comm.. to communicate ER programs, identify problem areas, improve ops w/ EE participation. U filed ULP charges.

b.
PP: ALJ found ER dominated and interfered w/ committee, labor org under §2(5).  Board adopted findings, petitioned for enforcement.

c.
Issue: Was committee labor org under §2(5)?

d.
Holding: Several factors convince court Comm. is not labor org: continuous rotation of members to ensure broad participation, no anti-U animus, none of participants thought of this as labor org.

e.
Reasoning: If Comm. was labor org, then it was dominated by ER, then ER would have violated §8(a)(2). Labor org defined as “org of any kind,” so Q is whether org exists to deal w/ ERs regarding conditions of work. “Deal” defined in Cabot Carbon (1958), as not limited to “bargain” or committees which engage in CB, but more broadly to include handling grievances, making recommendations, but Q of how much interaction is necessary is unresolved. Circuit devoted to rejection of strict interpretation of Act and consideration of whether ER’s behavior fosters EE free expression and choice. Communication b/tw committee and mgmt does not itself bestow labor org status upon group.



2.
Electromation, Inc. (NLRB 1992):
a.
Facts: Non-U ER experienced financial loss, altered bonus policy. EEs unhappy, petitioned, ER met w/ EEs. Mgmt couldn’t implement improvements, so made action comm. of EEs, organized through sign-up sheet, run by benefits personnel. U demanded rep, no evidence ER knew about org before. ER informed EEs it could no longer do comm. b/c of U. (No proposals from comm. implemented.)

b.
PP: ALJ held comm. were labor orgs and ER had dominated and impermissibly assisted them.

c.
Issue: Were comm. labor orgs, and did ER dominate them?
d.
Holding: Here, comm. constitute labor org, dominated by ER under §8(a)(2), b/c (1) EEs participated, (2) activities of comm. constituted dealing w/ ER, (3) dealings concerned T&Cs, (4) EEs acted in rep capacity w/in §2(5).  
e.
Reasoning: Under §2(5), org is labor org if (1) EEs participate, (2) org exists, at least in part, for purpose of dealing w/ ER, (3) dealings concern “conditions of work” or other statutory subjects, like grievances, labor disputes, wages, rates of pay, hours. Also, if it meets def of “EE rep comm. or plan” under §2(5) (purpose of rep of EEs), then it is labor org if it also meets criteria of EE participation and dealing w/ T&Cs. No need for formal structure, elected officers, Const, dues.



Cabot Carbon held “dealing w/” is larger than “CB.” But, org w/ purpose ltd to performing managerial/adjudicative function not labor org. Under §8(a)(2), domination not defined, but has occurred when labor org is created by, structure determined by, continued existence depends on mgmt. If formation and structure of org determined by EEs, domination not established, even if ER has potential to influence structure or effectiveness. (Anti-U motive not necessary for §8(a)(2).)  

f.
Notes:

i.
Remedies: prior to T-H, NLRB ordered “disestablishment” of unaffiliated U found to have been dominated. That barred U, forever, from recognition by ER. But, if dominated U was affiliated w/ nat’l, Board would order recognition be w/held pending cert. In 1947, Cong added proviso to §10(c) saying that in §§8(a)(1) or 8(a)(2) cases, same rules apply irrespective of whether labor org affected is affiliated w/ nat’l or int’l labor org.
ii.
Carpenter Steel (NLRB 1948): where Board finds ER’s ULPs so extensive as to constitute domination, shall order disestablishment; but when Board finds ER’s ULPs were ltd to interference and support, no domination, only order recognition w/held until cert; both instances w/o regard to whether org happens to be affiliated.
3.
Proposals to Amend §8(a)(2): current §8(a)(2) outlived usefulness, needs revision.

a.
TEAM Act (mid-1990s): passed by Cong, vetoed by Clinton; said no ULP for ER to establish, assist, maintain, participate in EE org addressing matters of quality, productivity, efficiency, safety and health, so long as EEs are not rep’d by U.

b.
Alternative Proposals: some suggest limiting §2(5) definition from “deal w/” to “bargain w/,” or allowing participatory structures if no anti-U animus exists and ER has not committed recent violation or been petitioned for org in past year.


B.
Adversarialism:
1.
“EE Involvement and the ‘Company Union’ Prohibition: The Case for Partial Repeal of the §8(a)(2) of the NLRA,” Samuel Estreicher




a.
Rationales for “Company U” Prohibition:
i.
ER Coercion: provision would remove effective mgmt device for beating down Us even where EEs prefer independent reps.  

ii.
False Consciousness: ERs must be removed from process in order to preserve conditions for genuine EE free choice. Company Us can’t effectively advance EE interests b/c they could not form alliances w/ nat’l orgs, and would be beholden to ER.




b.
Changes in American Workplace:




i.
Central Assumptions of §8(a)(2):





(a) EEs, if given freedom of choice, would prefer rep by independent Us.

(b) Org of work in mass production industries relied on specialization of tasks repetitively performed and hierarchical structures requiring little/no input from EEs, other than obedience to mgmt. (scientific mgmt)

ii.
Erosion of Assumptions Underlying §8(a)(2):
(a) No longer operate under scientific model, Cong should relax statutory prohibition as part of labor law reform.

(b) U-density rate in great decline, <13% in non-ag workers, so EEs have choice b/tw mgmt unilateralism and U alternative they aren’t choosing.

(c) Competitive pressures undermine conceptions of how best to utilize front-line workers.  Need “smart” workers, performing many functions.

c.
Potential Impact of §8(a)(2) on EE Involvement: concern workplace evolvements will run afoul of §8(a)(2) under conventional interpretations.

d.
Case for Partial Repeal of §8(a)(2):
i.
Features we want to encourage in non-U sector, mgmt give-and-take, selection procedure to ensure representativeness, wide-ranging discussion into T&Cs, are likely to get ER in trouble.

ii.
Proposes limiting definition of labor org to entities that “bargain w/” ER over T&Cs.  This would make Electromation result different.

iii.
EEs would still have §7 right to engage in concerted activity for self-rep and MA&P, and §9 right to petition for independent U; ERs still couldn’t install comm. in reaction to independent U, or operate anti-U campaign.

2.
“Democracy and Domination in the Law of Workplace Cooperation: From Bureaucracy to Flexible Production,” Mark Barenberg: team-based org promises to enhance efficiency and self-governance, may also generate new potential for mgmt illegitimately coercing workers, distorting communication, and manipulating subjective experience.

a.
Social and Psychological Dynamics of Self-Managing Teams:

i.
Work teams’ greater discretion and responsibility systematically produce higher level of anxiety than experienced by workers w/ routinized tasks.

ii.
Enhanced stress, greater interpersonal demands.

iii.
Work teams’ effectiveness often turns on members’ development of interpersonal skills in self-assertion.

iv.
Problems: suppression of disagreement, confusion, anger, impeding self-development and effective collaborative work.




b.
Structural Coercion: Instrumental Abuse of Team Relations: 

i.
Team system has potential to both intensify structural coercion of EES and to make coercion more subtle and covert compared to old-style company unionism.  (Team leader turned intimidator)

ii.
Mutual learning to mutual coercion: peer-pressure; no-slack, leaner production removes ability of EEs to vary pace for legit reasons; team approach relies on visualization so that performance data is displayed and discussed; team orgs generally base pay and non-monetary recognition on group performance.

3.
Supporters of §8(a)(2) say excluding any ER role in rep process is critical precondition to EE freedom of choice b/c of effects of:

a.
ER favoritism: EE will not be able to assess appropriately costs and benefits of outside reps if ER can put in place system of bilateral dealings, and 
b.
ER co-optation: internal process will provide opportunity for identifying EEs w/ organizing skills and oppositional tendencies not available under conventional mgmt techniques.
VIII.    Representation Elections: Unit Determination, §9, NLRA (HEF 279-309; Fdtns, 180-89)


A.
Reg of Rep Process
1.
Core function of NLRA: protection of concerted EE activity from interference, restraint, coercion, discrimination.

2.
Second central thrust: requiring ERs to recognize Us as exclusive bargaining agents when majority of EEs in common groups express pref for such rep. Few countries regulate process by which Us achieve recognition, but most prohibit discrimination against EEs for affiliating w/ Us. §§8 & 9 affect rep process:
a.
§9 pronounces reps designated for purposes of CB by majority of EEs in “an appropriate unit” shall be exclusive reps for purposes of CB in respect to rates of pay, wages, hours, other T&Cs. Doesn’t specify designation process.  
b.
Court and Board has said ER, when confronted w/ objective evidence of majority support for U, may voluntarily recognize, provided U does have majority and is not dominated by ER. But, §9(c) authorizes Board to conduct secret-ballot elections to determine majority status and certify results.


B.
Obtaining Representative Status Through NLRB’s Election Procedure:


1. 
Appropriate Bargaining Units:
a.
NLRB Unit Determinations: Substance and Procedure: unit defined by job classifications rather than by particular holders of jobs. §9(a) requires “unit appropriate” “for purposes of CB,” aka “an appropriate bargaining unit.”  (Not necessarily most appropriate unit.)  
i.
Qs arise in two contexts: 

(a) W/in single facility: Q may be whether all non-super EEs in particular facility should be grouped or whether unit should include only limited number of job classifications w/in that facility.
(b) Single facility v. multi-facility units: Q is whether EEs at one facility should constitute separate unit or if all EEs in that job classification at all of ER’s facilities w/in a geographic area should be grouped.

ii.
Unit determinations of great strategic importance: U and ER focused on two stages, org and representational, each wants to:


(a) Maximize chances of winning election, and 

(b) Should U win, maximize position in negotiations and administration.

iii.
Procedure: U first must list unit in petition filed w/ NLRB. ER may want to alter unit, parties negotiate. If agree, then enter into “stipulated election agreement,” as happens in 85% of cases that go to election. If can’t agree, hearing held at Regional office, RD makes unit determination subject to discretionary review of Board, granted very rarely.
iv.
Arguments against under-inclusiveness: transaction costs of bargaining, managerial divisions, interchange b/tw EEs, skills of EEs.  


(a) U myopia: if group too small, will affect others but won’t take others into account.  


(b) Interdependence: don’t unfairly/artificially empower one group over another, or allow one group to shut down shop needlessly.  

v.
Arguments against over-inclusiveness: lowest common denominator bargaining, can’t come up w/ terms to suit everyone, hard to get stable majority w/ multiple prefs, groups may not want to be together anyway.  Concern about diversity of interests w/in a unit.




b.
American Hospital Assn. v. NLRB (7th 1990): green light to rule-making.
i.
Facts: Board rule-making, will recognize only 8 bargaining units for EEs of acute-care hospitals: physicians, RNs, other prof EEs, med techs, skilled maintenance workers, clerical workers, guards, other non-prof EEs. Also, no unit certified w/ fewer than 6 EEs.

ii.
PP: Industry objected, wants rule requiring only recognition of statutory min of 3 units (prof, guards, other non-prof). DC enjoined NLRB rule.

iii.
Issue: Is Board authorized to make rule on hospital units?

iv.
Holding: Board acted w/in its discretion in formulating rule. Case-by-case determination in industry has been failure; general conceptual test better.
v.
Reasoning: Labor wants more units, smaller, more homogenous. ER wants less units, larger, more heterogeneous. Must strike balance b/tw competing interests, hospital difficult b/c work force is small and heterogeneous.  Industry says Board can’t make rule b/c (1) must make unit determinations on case-by-case basis, but  “case” can mean industry, more consistent w/ background and semantics, and (2) rule arbitrary b/c lumps hospitals of diff sizes, missions, locations, but, this is nature of rules, gaining certainty, predictability, economy at expense of individual justice. (Aff. unam.)



c.
Notes:





i.
U win rates are highly correlated w/ # of EEs in bargaining unit.

ii.
Study shows U win rate declines drastically w/ election in unit different than originally petitioned for. Even worse w/ additional facilities added.

iii.
Board’s first exercise of rule-making powers under §6.

d.
Friendly Ice Cream v. NLRB (1st 1983): in ‘90s, Board tried to make rule on single location as appropriate unit, but too much objection.
i.
Facts: U filed petition to organize EEs, ER wanted to include either all restaurants, all in Boston metro, in Div I, in county, or in defined area.

ii.
PP: RD determined store was appropriate unit. Board declined review, U won, ER refused to bargain.

iii.
Issue: What is appropriate unit at chain restaurant?
iv.
Holding: Board’s determination that store was appropriate unit is w/in its discretion and supported by substantial evidence. Presumption is single store is an appropriate unit. ER’s admin structure can’t be controlling (§9(c)(5)), but unit should make sense.
v.
Reasoning: Board not required to select most appropriate unit, simply an appropriate unit. Burden on ER to show unit inappropriate, not that more appropriate unit exists. Board must grant some min consideration to ER’s interest in avoiding disruptive effects of piecemeal unionization while effectuating Act’s purpose of assuring EEs fullest freedom in exercising rights to bargain collectively. Critical consideration is whether EEs in proposed unit share “community of interest,” w/ factors including: geographic proximity of stores, level of EE interchange b/tw stores, degree of autonomy exercised by local manager (particularly w/ respect to labor relations), extent of U org, history of CB, desires of affected EEs, ER’s org framework, and similarity in skills, benefits, wages and hours of work.  ER’s mgmt policy cannot be determinative. Board reasonably found local mgr exercised significant authority w/ respect to labor relations of EEs.




e.
Notes:

i.
If U organized second store, neither party could force other to merge existing units. (Signal Delivery, NLRB 1986).

ii.
Board generally attempts to select unit that is smallest appropriate unit encompassing petitioned-for EE classifications.

f.
Notice of Proposed Rulemaking: Appropriateness of Requested Single Location Bargaining Units in Rep Cases (Fed Register 1995, w/drawn 1998)

i.
Board proposed rule to govern single location units in all industries except public utilities, construction, ocean-going maritime firms.

ii.
Rule: absent “extra circumstances,” single-location unit appropriate if:

(a) 15 + EEs were employed there, 

(b) no other location of ER was w/in 1 mile, and 

(c) at least 1 §2(11) supervisor was present.

iii.
Purpose of rule: reduce litigation and unnecessary use of Board resources; historically most single-location units w/ characteristics were approved.

iv.
Rule never became law b/c for 3 years, Cong attached riders to budget preventing Board from spending on single-facility proceeding, killing it.



2.
Judicial Review of Unit Determinations and Other Rep Issues



a.
Leedom v. Kyne (1958):
i.
Facts: U created for non-super, prof EEs at ER’s plant, petitioned NLRB for cert. Competing U intervened, asked Board to expand unit to include EEs in 5 other categories which would include “prof EEs” w/in §2(12).

ii.
PP: Board found these weren’t prof EEs, but 9 other non-prof EEs in three other categories should be included in original unit b/c of community of interests.  U challenged addition by Board w/o their consent.

iii.
Issue: Did Board act in excess of delegated powers?

iv.
Holding: Board may not include prof and non-prof EEs in same unit w/o determining support of prof EEs.

v.
Reasoning: (DC had original juris b/c order in rep case is not final Board order.) Board exceeded authority, overstepping §9(b)(1)’s statement that Board should not decide any unit is appropriate if it includes both prof and non-prof EEs unless majority of prof EEs vote for inclusion. (Board’s argument is they were including non-prof, not prof.) Not allowing juris. would allow Board to infringe on rights granted in Act w/o consequences.




b.
Notes:

i.
Indirect review of unit determination: ER can gain judicial review of rep issues by refusing to bargain and converting case to ULP, where §9(d) provides that if proceeding is based in whole or part on rep proceeding, cert and record should be included in record transmitted to CoA for ULP proceeding. Wagner Act declined to provide for direct review of Board cert decisions b/c it concluded ERs had used mechanism for pre-election review of certs available under precursor of NLRA to delay elections.

ii.
Us have no comparable means of converting rep issue into ULP, obtaining judicial review under §10(e) or §10(f), so narrow doctrine of this case is all that is available to them.



3.
 Special Issues Arising in Unit Determinations:



a.
Craft v. Industrial Units:
i.
Globe Machine and Stamping (NLRB 1937): where 2+ equally appropriate units exist, election would be held to determine EE desires; “Globe” election gave craft EEs chance to vote in favor of being part of separate unit, apart from broader industrial unit, otherwise included in.

ii.
American Can (NLRB 1939): once craft EEs rep’d by broader unit, cannot sever themselves. 1947 proviso to §9(b)(2) held that Board couldn’t decide separate craft U was appropriate on ground that a different unit had been established, unless majority of craft EEs vote against severance.

iii.
Until mid-‘60s, Board denied severance, even initial establishment of craft units in many industries, saying it would interfere w/ stable labor relations. 

iv.
Merger of AFL and CIO, inter-U no-raiding agreements, and decline of org have reduced craft-industrial rivalries. 
v.
§9(b)(2): Board presumption of craft severance; still Board often denies severances through multi-factor test dulling presumption, but grants initial craft units separate status.




b.
“Contingent” Workers: contingent work has exploded.
i.
Accretion: when unionized ER adds EEs w/ new skills in existing plant or establishes/acquires new plant, Board must decide whether new group should be incorporated into existing, or if new election should be held to determine new EEs’ prefs.


(a) Raised by charge under §8(a)(2) or §8(a)(5), petition for election for new EEs, or petition for “unit clarification.”


(b) Accretion stds restrictive, finding valid only when new EEs have little or no separate group identity and when new EEs share overwhelming community of interest w/ existing. (Different from turnover presumption!)

(c) Accretion barred if EEs in existence at time of recognition or cert.


(d) Reluctance to deprive EEs w/ choice of bargaining rep.


(e) “Hard in, hard out” (Canada – easy in, hard out)
ii.
Multi-ER Bargaining Units: most common in industries w/ large #s of small firms operating in local/regional labor and product markets.


(a) NLRA doesn’t explicitly authorize these units, but Board has done so w/ judicial assent.


(b) Board doesn’t conduct initial cert elections in multi-ER units, but U must gain majority status for EEs of each ER before ER joins unit.


(c) ERs like it so one ER doesn’t get pummeled in CB, by work stoppage.


(d) But, this may strengthen U b/c it permits ER concessions that would otherwise be w/held out of fear of competitors making better bargain.

iii.
Sturgis (NLRB 2000): addressed Q of whether, under what circumstances, EEs who are jointly employed by user- and supplier-ERs can be included in same unit w/ EEs solely employed by user-ER. Joint ERs share / codetermine essential T&C, like hiring, firing, discipline, supervision.  

(a) Traditionally, situation was treated as multi-ER bargaining unit, and consent of all ERs was required.


(b) Case said multi-ER principles not relevant when U seeks to represent unit combining EEs jointly employed by supplier and user and EEs who are solely employed by user. Now, doesn’t require consent of either ER, but applies traditional community of interest principles.


(c) Each joint ER is obligated to bargain over T&Cs it controls.


(d) ER can use this to expand unit (Sturgis), or existing U in order to get accretion (Jeff Boat).
IX.
NLRB Representation Elections: Access Issues (HEF 309-20)

         
NLRB Representation Elections: Regulating Conduct of the Election (HEF 321-48, 354-72)

A. 
Q of Equality of Access: focuses on ER’s access to EEs to communicate message during campaign and on relative degree of access to EEs enjoyed by ERs and Us.



1.
NLRB v. United Steelworkers (Nutone and Avondale) (1958):

a.
Facts: U org campaign. ER conducted interviews, fired some EEs (later found to be result of org activity), then started distributing anti-U material. Then, ER said it would start enforcing no-solicitation/distribution rules.  Election held, U lost.

b.
PP: ER charged w/ discriminatory application of no-solicitation rule. Board dismissed, CoA found it to be ULP for ER to distribute while EEs were not allowed to.  (In Avondale, reverse was true.)

c.
Issue: Is ER’s enforcement against U of no-solicitation rule ULP if ER continues to solicit himself?

d.
Holding: In order for SC/Board to find that enforcement of valid no-solicitation rule by ER who is at the same time engaging in anti-U solicitation constitutes ULP, must be some bias in actualities of industrial relations.

e.
Reasoning: In neither does U attack enforcement of no-solicitation rule, nor do they claim ER cannot engage in non-coercive anti-U solicitation (his right under §8(c)).  No evidence U in either case asked for exception, which ERs sometimes granted. No attempt made in either to show rules truly diminished U ability to reach EEs.  



2.
Notes:

a.
Bonwit-Teller (NLRB 1951): ER may assemble and address captive audience of EEs, but it violates Act by denying U’s request to reply w/ similar assembly. Reversed by:

b.
Livingston Shirt (NLRB 1953): nothing improper in ER’s refusal to grant U right equal to his own in his plant, required ER to grant such requests to reply only in special circumstances, specifically when ER maintains either unlawful broad no-solicitation rule or privileged no-solicitation rule.

c.
Litton Systems (NLRB 1968): Board generally declines to regulate ER’s control of captive audience, saying EEs have no statutorily protected right to leave meeting required by mgmt on company time and property to hear non-coercive anti-U speech.

d.
Woolworth (NLRB 1980): ER can prohibit Qs during meeting and can exclude U supporters from EEs invited.

e.
Peerless Plywood (NLRB 1953): single constraint on non-coercive captive audience speeches; Board will set aside election under General Shoe, b/c ER or U has delivered speech on company time to massed assemblies of EEs w/in 24 hours before scheduled election. (Board thinks this creates mass psychology giving unfair advantage to speaker.)  Parties can still address EEs individually and at off-site speeches where attendance is voluntary, and leafleting or other campaigning is ok.

f.
To encourage max turnout, Board usually hold elections at work site, so ER can campaign during election, U cannot.
g.
When ER’s response to organizing effort is serious ULPs, Board has ordered U access to plant as remedial measure: access to bulletin boards, non-working areas during non-working times, or work-time forum to reply to captive-audience speech.



3.
Excelsior Underwear (NLRB 1966):
a.
Facts: Post- horrible election loss, U filed objections based on ER’s failure to supply U w/ EE’s names and addresses.

b.
PP: RD recommended overruling objections, but various parties weighed in w/ amicus briefs and Board heard case.

c.
Issue: Is ER’s refusal to provide U w/ names and addresses of EEs grounds on which to set election aside?

d.
Holding: New rule: once consent-election agreement entered into, ER must provide names of EEs to RD w/in 7 days.  

e.
Reasoning: This will help EEs cast ballots under circumstances free not only from interference, restraint, or coercion, but also from other elements that prevent or impede free and reasoned choice, such as lack of info. Giving names ensures EEs have info from each side. Req doesn’t substantially impair ER interests. While ER says this will open EE up to coercion and harassment in homes, Board does not view mere possibility that U will abuse opportunity to communicate w/ EEs as sufficient basis for denying opportunity altogether.



4.
Notes:

a.
Pseudo-rulemaking, w/o APA procedures: in NLRB v. Wyman-Gordon (1969), ER challenged rule as unenforceable b/c not been promulgated by proper procedures, but SC, while 6 agreed rule was subject to APA notice-and-comment which Board had not followed, 8 justices voted to enforce subpoena in Q, and rule survived.

b.
When U files objections to election based on deficient list, Board will overturn election if it finds ER was not in “substantial compliance” w/ Excelsior. Finding defects were result of bad faith counts. In absence of bad faith, Board looks at percentage of omissions, whether # of omissions equaled or exceeded determinative # of votes in election, ER’s explanation for omissions.

c.
Rule requires ER to give list once election petition filed, but U can’t file petition until they have 30% support, and they like 50%, so this is a bit helpful to ERs.

B.
Reg of Restraint and Coercion in Election Process: deals w/ content of both oral and written communication w/ EEs, legality of U and ER conduct such as grants of benefit and surveillance.



1.
NLRB v. Golub (2nd 1967):  GOOD LAW?
a.
Facts/PP: Board held ER violated §§8(a)(5) and 8(a)(1). CoA denied enforcement of §8(a)(5) order, denying validity to certain authorization cards Board counted toward majority, so U did not have valid majority at time of recognition demand. Then CoA evaluated Board’s finding that ER speeches to EEs constituted violation of §8(a)(1).

b.
Issue: How far may Board go in curbing speech consistently w/ §8(c) and 1st Amd.?

c.
Holding: Board’s decision can’t stand; only if ER’s words contained threat of reprisal did they go beyond bounds of §8(c) protection.  

d.
Reasoning: Portions of two letters and speech found to be violations, for saying things such as, Us cause layoffs, make EEs have to work harder, all personal consideration given by mgmt will have to be discontinued w/ U. Under Wagner Act, which had none of §8(c)’s protection of ERs, Board condemned almost any anti-U expression by ER and was sustained against 1st attack. But, SC said speech which was not coercive by its terms did not violate Act unless part of coercive course of conduct. More recently, SC warned of dangers of finding ULP in ER argument alone. Nothing in letters or speech could be reasonably interpreted as threat to make EE’s lot harder in retaliation for their voting for U. Only fair reading is that ER would take steps solely from econ necessity and w/ regret.

e.
Dissent: Majority errs by concluding language has same meaning when heard through different ears. EEs know ER’s prediction is truly threat. Now, ER can phrase messages in such a way to avoid violation, when they are truly violating idea of Act.

2.
Note: Circuit split as to whether protected speech can be used to show anti-U animus.  (Board is pretty much in favor of this.)



3.
NLRB v. Gissel Packing (1969): (Gissel I)
a.
Facts: 4 cases raised Q of validity of bargaining order entered under §8(a)(5) against ER who had both rejected recognition demand by U w/ authorization card-based majority and engaged in anti-U campaign involving ULPs. SC here deals w/ reach of §8(c) and 1st. ER’s anti-U campaign particularly emphasized results of previous long strike, which almost put ER out of business, precarious financial position, that EEs could possibly not find jobs as result of strike, that lots of plants had experienced this problem. U lost election 7-6 and filed objections to election as well as ULP charges.

b.
PP: Board found that under “totality of the circumstances,” ER’s activities violated §8(a)(1), and election should be set aside.  

c.
Issue: What is scope of ER’s 1st protection in context of labor relations?

d.
Holding: ER had no support for basic assumption U would create strike, and Board has often found EEs take such hints as coercive threats rather than honest forecasts.  
e.
Reasoning: ER’s speech protected by 1st, so any assessment of precise scope of ER expression must be made in context of labor relations. ER’s rights cannot outweigh equal rights of EEs to associate freely. Balancing must take into account EE’s econ dependence on ERs. No need to change doctrine that ER is free to communicate to EEs any general views about unionism or any specific views about particular U, so long as communications do not contain “threat of reprisal or force or promise of benefit.”  But, given circumstances, ER’s comments were coercive.
4.
Notes:

a.
Gissel Test: ER may make predictions on effects of unionization on ER when: 
i.
Careful phrasing on basis of objective fact 
ii.
To convey ER’s belief 
iii.
As to demonstrably probable consequences 
iv.
That are beyond the ER’s control.




b.
Applying Gissel:

i.
Eldorado Tool (NLRB 1997): violation of §8(a)(1) when ER put up poster w/ tombstones of other plants post-unionization, w/ one saying “Eldorado?”  Lacks necessary objective basis.

ii.
Be-Lo Stores (NLRB 1995): ER distributed “mock pink slip” to EEs w/ anti-U message, tempering statement by saying they didn’t want to close. Board found violation of §8(a)(1), taking into account other direct threats of closure.

c.
American Telecom (NLRB 1980): ER’s assertion it would not fulfill obligation to bargain in good faith w/ elected rep is unlawful, so ER cannot state it would continue to impose uniform benefits on all plants if U is voted in. (But §6 does not require ER to make concessions in bargaining.)


C.
Board Procedures Governing Campaign Tactics: 
1.
Two different procedural routes by which alleged campaign violations can be challenged:


a.
Filing objections under Board’s rep procedure, or
b.
Filing charge under §8(a)(1) (or §8(b)(1)(A) for U) pursuant to ULP procedure.



2.
General Shoe (NLRB 1948): “laboratory conditions”
a.
Facts: ER’s pre-election campaign consisted of “vigorously disparaging statements” about U. In action of U’s charges of ULPs and objections to lost election, Board found two isolated instances of §8(1) coercion, held that ER’s many anti-U statements were protected by §8(c).
b.
Holding: ER’s conduct was not violation of Act but did establish conditions warranting invalidation of election.

c.
Reasoning: Board found it unnecessary to adopt ALJ’s findings that ER violated Act by visiting EEs at home after work for purposes of dissuading them from choosing union or by Pres calling EEs into office on eve of election for anti-U speech. Though conduct created atmosphere that warrants invalidation of election, it wasn’t independent violation.  Need to maintain “laboratory conditions” of election.



3.
Notes:

a.
Caron Int’l (NLRB 1979): Board will not overturn elections where pre-election misconduct, even though constituting ULP, had de minimus effect on election results. Board will look at # of violations, severity, extent of dissemination, size of unit, and other relevant factors.

b.
Result in objections cases and §8(a)(1) cases will usually be same, key difference is procedure followed and remedy obtained. Objections to election must be filed w/in 7 days of election, generally must be based on conduct during “critical period” b/tw filing petition and election, but Board will consider conduct that adds “meaning and dimension” to related post-petition conduct. But, §8(a)(1) cases proceed by ULP procedure, must be filed w/in 6 months of alleged ULP. Std remedy is cease-and-desist order and posting of NLRB notice stating ER has been found guilty of violation and giving assurances that EEs will be protected in future.


D.
Factual Misrepresentations: Board flip-flop on doctrine.
1.
Hollywood Ceramics (NLRB 1962): misrepresentations that involve serious departure from truth at time that prevents other party from making effective reply justifies new election.

2.
Shopping Kart Food Mkt (NLRB 1977): Board will no longer probe into truth / falsity of campaign propaganda, except where deceptive practices improperly involve Board and its processes, or use of forged docs renders voters unable to recognize propaganda as such.
3.
General Knit of CA (NLRB 1978): reverse to Hollywood Ceramics std.

4.
Midland Nat’l Life Ins. (NLRB 1982): back to de-regulatory approach of Shopping Kart.

a.
Facts: Board overturned election won by ER, b/c of ULPs and objectionable campaigning by ER. Second election was tie, U objected, Board overruled objections and certified results. Before second election, ER distributed campaign lit to EEs w/ paychecks, containing portion of U’s financial report, and pictures and text telling about plant closing at other plants that U had organized.
b.
PP: ALJ found ER had misrepresented U involvement at 3 other facilities and ER misrepresented info on U’s financial report.  As U found out 2.5 hours before pre-election conference, 3.5 hours before election, ALJ said they couldn’t respond.

c.
Issue: Under what circumstances should Board set aside election b/c of mis-rep?
d.
Holding: Board will set aside election not b/c of substance of representation, but b/c of deceptive manner in which it was made, manner which renders EEs unable to evaluate forgery for what it is.

e.
Reasoning: Board certifies election, going against ALJ. Hollywood Ceramics contained too many subjective issues. Bad effects included extensive analysis of campaign propaganda, restriction of free speech, variance in application as b/tw Board and courts, increases in litigation, and resulting decrease in finality of election results.  Shopping Kart draws clear distinctions b/tw permissible behavior and not.  Board will intervene only in circumstances where party has used forged docs which render voters unable to recognize propaganda for what it is.



5.
Notes:

a.
Estriecher argues rulemaking should be only vehicle for Board to reverse itself so parties know rules of game when they decide to use particular campaign tactics.

b.
More mgmt-oriented Board members prefer Midland, while liberal, pro-U members prefer Hollywood Ceramics.

c.
Midland doctrine widely accepted, except in 6th, which will overturn elections even in absence of forgery when misrepresentation is so pervasive and deception so artful EEs will be unable to separate truth from untruth and right to free choice is affected.

d.
Formco (NLRB 1977): survives Midland, held “any substantial mischaracterization or misuse of a Board doc for partisan election purposes is a serious mis-rep warranting setting an election aside.”  Concerned w/ mis-reps putting Board’s neutrality into Q.


E.
Promises and Grants of Benefit:


1.
NLRB v. Exchange Parts Co. (1964):
a.
Facts: U org, election scheduled. ER held EE dinner, sent out lit stating benefits ER had conferred on EEs, like b-day holiday, new system for computation of overtime during holidays resulting in higher payments, better vacation schedule.

b.
PP: Board found benefits arranged w/ intention of inducing EEs to vote against U.  CoA rejected, saying no evidence ER intended to w/draw benefits if vote went for U.

c.
Issue: Does §8(a)(1) prohibit conferral of econ benefits on EEs shortly before rep election when ER’s purpose is to affect outcome of election?

d.
Holding: Reversed, Board upheld. Insulating right of collective org from calculated good will of this sort deprives EEs of little of lasting value.

e.
Reasoning: §8(a)(1) prohibits not only intrusive threats and promises but also conduct immediately favorable to EEs undertaken w/ express purpose of impinging on freedom of choice for/against unionization and reasonably calculated to have this effect. Danger may be diminished if benefit conferred permanently, unconditionally.



2.
Notes:

a.
Courts have always held that ER’s offer of benefit to EEs conditioned on opposition to or rejection of U should be treated in same way as threats against support of U.  Even §8(c) exempts promise of benefit from protected ER speech.

b.
Decision implies no strategic behavior should be used by ER that cannot be countered effectively by U.

c.
Board’s practice is to infer grant of benefits that coincides w/ EE union activity is improperly motivated and interfered w/ EE’s §7 right. (Walter Garcon, NLRB 1985)  Burden rests w/ ER to establish timing was governed by other factors than election.

d.
B&D Plastics (NLRB 1991): Board will set aside elections, as well as find ULPs, under Exchange Parts rationale, looking to following factors:
i.
Size of benefit conferred in relation to stated purpose for granting;
ii.
# of EEs receiving it; 
iii.
How EEs reasonably would view purpose of benefit; 
iv.
Timing of benefit.  
v.
Board infers benefits during critical period are coercive, but ER can rebut.

e.
In some cases, election can be overturned if EEs would normally have received benefit but did not, and this was blamed on U activity, or if benefit was promised then w/drawn. ER should proceed normally, as if U were not conducting campaign.

f.
ER also cannot start soliciting grievances during org campaign if it had not done so before (Torbitt & Castleman, NLRB 1996).



3.
NLRB v. Savair Manufacturing (1973):
a.
Facts: ER filed objections to election, Board certified, ER refused to bargain. U had circulated “recognition slips” pre-election, those signing wouldn’t have initiation fees if U won. EEs said EEs didn’t know how large fee was, thought it was fine.
b.
PP: Board said this wasn’t inducement to vote “yes” b/c really just way for EE to cover all his bases, simply signing up for something he may prefer if “no” vote fails.

c.
Issue: Can U solicit signatures from EEs promising no initiation fees if U wins?

d.
Holding: Respect for EE’s statutory right to resist unionization requires courts not assume all U actions toward potential members are benign. U can’t induce votes.

e.
Reasoning: Board ignores realities of situation – EE who signs is indicating to others his support for U. So, U is buying endorsements, painting possibly false picture of EE support, leading to more EE support. While signing is no obligation to join, EE may feel obliged to continue support. Also, non-signer may fear retaliation if U wins.



4.
Notes:

a.
Savair is case where General Shoe “lab conditions” violated w/ no ULP committed.

b.
Other U grants of benefit: free med exams and U jackets are objectionable, but U t-shirts, buttons and stickers are not.

c.
Q-able whether U filing lawsuits on behalf of EEs during critical period is objection.  
i.
Novotel NY (NLRB 1996): said that it was not, b/c while U’s action may influence votes, it’s going to heart of Q facing EEs.  
ii.
Freund Baking (NLRB 1999): said that it was b/c while U is free to advertise benefits, can’t give out free samples during pre-election period.


F.
Interrogation, Polling, and Surveillance:


1.
Timsco v. NLRB (DC Cir. 1987):



a.
Facts: ER’s mgr repeatedly questioned two EEs about U activity.

b.
PP: Board ordered new election, U won, so if not overturned, EE must bargain.

c.
Issue: Does ER interrogation of EEs interfere w/ lab conditions?
d.
Holding: Board finding of coercion sufficient to disrupt lab conditions is reasonable.

e.
Reasoning: Bourne (2nd Cir 1964) std for assessing legality of ER Q-ing requires consideration of: (1) background, history of ER hostility / discrimination; (2) nature of info sought; (3) identity of Q-er; (4) place and method of interrogation; (5) truthfulness of reply. Statements that can constitute threats are clearly coercive, and discussions in mgr’s office, requests for promise of confidence are coercive factors.  Also coercive is solicitation of specific info on U strategy, and discussions w/ Pres are coercive on their face.



2.
Notes:

a. 
Rossmore House: current std, using “totality of circumstances” test, incorporating first 4 elements of Bourne.

b.
Struksnes (NLRB 1967): absent unusual circumstances, systematic polling of EEs by ER will violate §8(a)(1) of Act unless following safeguards are observed: 
i.
Purpose of poll is to find out truth of U’s claim of majority; 
ii.
Purpose is communicated to EEs; 
iii.
Assurances against reprisal are given; 
iv.
EEs are polled by secret ballot; and 
v.
ER has not engaged in ULPs or otherwise created coercive atmosphere.

c.
ER surveillance of EE U activities unlawful regardless of whether EEs are aware.

d.
ER photographing/videotaping of EEs engaged in peaceful picketing or other protected activities generally considered to have coercive tendencies and violates §8(a)(1) absent showing of proper justification, like reasonable basis for anticipating picket line misconduct or where it is documenting unlawful secondary activity.

e.
Allegheny Ludlum (NLRB 2001): ER may never solicit individual EEs to appear in campaign video, even those openly expressing opposition to U, but across-the-board solicitation permissible as long as safeguards, as in Struksnes, are followed. But, EEs images may be used w/o consent, so long as they weren’t misled about use at time of filming and video has disclaimer it is not intended to reflect views of EEs shown.

X.    
Recognition Authority Without Elections (HEF 373-421)

A.
Preference for Elections

1.
NLRB v. Gissel Packing (1969): “Gissel Bargaining Order,” designation of rep through residual §8(a)(5) route, third method of gaining rep status.
a.
Facts: U obtained cards from majority, demanded recognition. ER refused to bargain, said cards unreliable; held anti-U campaign w/ several ULPs. No election.

b.
PP: Board ordered ER to bargain, w/o election, finding no good faith doubt about validity, simply wanted to buy time to decrease U’s popularity. 4th overturned Board (saying NLRA doesn’t authorize to order to bargain w/ election), 1st enforced.

c.
Issue: Can duty to bargain arise w/o election? Is bargaining order appropriate and authorized remedy where ER rejects card majority while committing ULPs that tend to undermine U’s majority making fair election unlikely? 
d.
Holding: If U has demonstrated reliable card majority, and ER has committed ULPs such that lab conditions are violated, Board can order bargaining w/o election.

e.
Reasoning: Under Cumberland Shoe, if card is unambiguous (states approval of CB, not to seek election), it will count unless proven EE was told card was to be used solely for purpose of obtaining election. Board current practice: ER good faith doubt is irrelevant, key to issuance of bargaining order is commission of ULPs that interfere w/ election process and tend to preclude holding fair election. Subjective state of ER not important, but (1) ER can’t refuse to bargain if he knows majority of EEs support U (through poll), and (2) ER could not refuse to recognition initially b/c of Qs as to appropriateness of unit, then later claim he doubted U’s strength.  Held:
1. U doesn’t have to be certified winner of election to invoke bargaining obligation, but could establish majority status by other means under ULP provision of §8(a)(5), by showing convincing support by U-called strike, strike vote, cards.  

2. W/ regard to “inherent unreliability” of cards, ER says he hasn’t had opportunity to express views to EEs when cards are signed, cards too often obtained through mis-rep and coercion. While cards are inferior to election process, they adequately reflect EE sentiment when process has been impaired.

3.  Cumberland shouldn’t be applied mechanically, so we can ensure EE free choice. Nothing inconsistent w/ handing EE card saying signer authorizes U to bargain for him and then telling him card will probably be used first to get election.

4. Q of propriety of bargaining order as remedy for §8(a)(5) refusal to bargain where ER has committed independent ULPs which make holding fair election unlikely or have undermined U’s support to cause election to be set aside:  Always held that when U once had majority, ER can institute bargaining order w/o first requiring U to show that it’s maintained majority status.



2.
Linden Lumber: Estreicher’s “go fly a kite” rule

a.
Argument was ERs confronted w/ bargaining demands by Us presenting strong proof of majority must either bargain or exercise §9(c)(1)(B) right to file for election.

b.
SC upheld 2 Board rulings:
i.
ER, otherwise guiltless of ULPs, doesn’t violate §8(a)(5) merely by refusing to recognize U even w/ “independent knowledge” of valid card majority.

ii.
Notw/standing independent knowledge, U seeking recognition has burden of filing election petition.

c.
Rules created favor U filing for election, not ULP to get Gissel bargaining order.

d.
Board has consistently held ER who agrees to be bound by means of determining majority status other than Board election (poll/card check) cannot disavow result b/c they aren’t to his liking. Also, ER unilaterally attempting to find out if U has majority status must extend recognition if U receives majority support.



3.
Notes:

a.
Commencement Date for Back Pay Remedies: Power Inc. (1994), held enforcement of Board bargaining order retroactive to date ER received U request for recognition.

b.
Gissel Bargaining Orders: could be seen as way to effectuate EE free choice or as deterrent to ER illegality.

c.
Three-part world of Gissel: can you still hold election in lab conditions?
i.
Gissel 1: marked by outrageous and pervasive ULPs; but Board doesn’t have authority to impose bargaining order where U never demonstrated majority.

ii.
Gissel 2: less offensive but material effect on fair election conditions.
iii.
Gissel 3: trivial and insignificant ER ULPs
d.
Hallmark violations: those thought to be particularly coercive and likely to have lasting effect, especially likely to lead to issuance of bargaining order.  But, circuit courts require significant explanation.

e.
Effect of subsequent events (EE and ER-exec turnover) and passage of time: Board traditionally viewed “changed circumstances” as irrelevant to determination of whether bargaining order should be issued, but circuits have nearly unanimously condemned position. Board sticks to its guns generally, but in some cases where there has been long delay at Board itself, it would instead order rerun election.

f.
§10(j): Underutilized Tool in Org Cases?: allows reinstatement of discriminatory discharges prior to Board election, instead of back pay and reinstatement.


B.
Canadian Model: Mandating Recognition w/o Elections
1.
Securing Workers’ Rights to Self-Org Under NLRA, Paul C. Weller
a.
Changing NLRA remedies only effective if legal environment also changed in order to reduce ER opportunity to engage in illegit interference w/ EE choice. Rather than encourage cert election preceded by lengthy campaign, law could simply base award of bargaining rights on result of U’s org drive.  
b.
Canadian model relies on cards; ER not afforded opportunity to campaign against U.

c.
Assumption of Canadian model is willingness of EEs to back U during negotiations (threat of strike, requires solid majority) is best measure of durability of support shown by initial card majority. (Drawback, ER remains unconvinced by cards alone.)
d.
Supposed advantages of American model unpersuasive; counters:

i.
ER has had opportunity and incentive to demonstrate advantages of individual bargaining regime before U comes on scene.

ii.
American workers are sophisticated about unionization, and know negatives.

iii.
ER and U will have sufficient chance for debate during contract negotiations.

e.
Disadvantage of Canadian Model: built on view ERs have no legit role in Q of who should rep workforce, that contested elections contribute to informed EE choice.


C.
Agreements to Bypass or Modify the NLRB’s Election Procedure



1.
Card Check and Neutrality Agreements:
a.
Canadian model unlikely to be adopted in US; recent years, Us made effort to bypass election procedure via voluntary card checks and/or altering traditional rules w/ “neutrality agreements.”

b.
Content of Agreements: card check provides for recognition once determined support from specified percentage of unit. Neutrality agreements say ER will not communicate opposition to U, or ER can only communicate facts to EEs, or ER can only respond to EE Qs. Commonly provide for greater U access to EEs than NLRB provides, many stipulate to dispute resolution mechanism.

c.
Obtaining Agreement: political connections, or if U already had relationship w/ ER.

d.
Effectiveness of Agreement: card check arrangements more effective than neutrality, which result in no greater success rate than U would already have. But, successful campaigns w/ either led to contract nearly 100% of time.

e.
Enforceability of Agreements: ER agreeing to card check has to follow through w/ it.  U must as well, can’t petition for election.  

f.
Problems under §9(c) or General Fed Labor Policy: nothing suggests ERs may not agree to remain silent during org campaign.

D.
Restraints on Recognition of Minority Us: outside of construction, ERs may not bargain w/ non-majority U as rep of EEs who haven’t given individual authorization.



1.
ILGW Union (Bernhard-Altmann.) v. NLRB (1961):
a.
PP: Board found that in extending recognition, even w/ good-faith belief that U had majority, ER interfered w/ org rights of EEs, violating §8(a)(1), and provided unlawful support to labor org under §8(a)(2). U violated §8(b)(1)(A) by acceptance of exclusive bargaining authority when it did not have support of majority of EEs, despite bona fide belief it did. Ordered election. CoA enforced.

b.
Issue: Was it ULP for ER and U to enter agreement w/ ER recognizing U as exclusive bargaining rep, although only minority of EEs had authorized U?

c.
Holding/Reasoning: First, later acquiring majority is irrelevant, matters only that first agreement made when U didn’t have majority. Parties agreed when U did not have majority support, BAD. Good-faith belief not complete defense, no language of scienter in Act. But, no penalty attached to violation, just holding Board election.

2. 
Construction: §8(f) allows ER engaged primarily in construction to enter into CBA w/ independent U before U has demonstrated majority support, may also require membership in U w/in 7 days of MENT. But, such pre-hire agreements can’t act as bar to rep petitions.  Special treatment due to short tenure of most industry jobs, common use of U hiring halls.



3.
Bruckner Nursing Home (NLRB 1982):
a.
Facts: Two Us organizing ER. 144 first said it had majority of signed cards, date set for count. Then 1115 sent letter to ER saying it was organizing, ER shouldn’t recognize another U. 1115 then filed charges against ER and 144 for violating §§8(a)(1) and 8(b)(1)(A). Card count held, 144 had majority.

b.
PP: ALJ held executing CBA in face of real Q about rep was violation of §8(a)(2), unlawful assistance. ER ordered to stop giving assistance to 144.

c.
Issue: Under what circumstances may ER recognize rival U?
d.
Holding: Complaint dismissed b/c rival didn’t file petition, therefore ER could recognize 144.

e.
Reasoning: Traditionally, Midwest Piping was attempt by Board to insure, in rival situation, ER wouldn’t render aid to 1 of 2+ Us competing for rep status through recognition in advance of Board-conducted election. Originally, this was just when 2+ petitions had been signed, but later Board removed req, saying it was not prereq to finding real or genuine Q concerning rep ( “colorable claim”), but this frequently allowed minority U to forestall recognition of majority U to buy time, frustrating expression of EE pref as well as CB process. So, no longer find §8(a)(2) violations in rival U, initial org situations when ER recognizes labor org which represents uncoerced, unassisted majority, before valid petition for election has been filed w/ Board. But, once notified of valid petition, ER must refrain from recognizing rival U.  



4.
Notes:




a.
Bruckner rule clearly allows ER to choose more favorable U.

b.
Dual card doctrine: Board doesn’t count as evidence of majority support cards signed by EEs also signing in support of another U. Doesn’t apply to cards for one U that repudiate cards signed for rival.

c.
RCA Del Caribe (NLRB 1982): in incumbent U situation, mere filing of rep petition by rival U doesn’t permit ER to cease bargaining, and any contract executed after petition has been filed will be null and void if challenging U wins.


E.
Regulation of Organizational and Recognitional Picketing:


1.
Int’l Hod Carriers, Local 840 (Blinne Construction) (NLRB 1962):
a.
Facts: U got signed cards, ER refused to bargain, transferred EE, U picketed w/ objectives of (1) recognition, (2) payment of scale wages, (3) protest ER’s ULP in refusing to recognize and in transferring EE. Picketing continued >30 days, no rep petition filed. U filed ULP charge, partially dismissed, rest settled.

b.
Issue: Was §8(b)(7)(C) designed to prohibit picketing for recognition by U w/ majority status? Are ER ULPs defense to this violation?

c.
Test: §8(b)(7)(C) prescribes picketing for recognition or object of org, but not all forms. Certified U may picket for recognition/org, non-certified U only barred from picketing when: (A) another U had been recognized and Q concerning rep cannot appropriately be raised; (B) when valid election has been held w/in preceding 12 months; when not barred by A or B, picketing limited to reasonable period, not > 30 days unless rep petition filed prior to expiration of that period (which stays period). Even here, election period expedited when §8(b)(7)(C) ULP charge filed, designed to shield ERs and EEs from adverse effects of prolonged recognition or org picketing.

d.
Holding: U is in violation of §8(b)(7)(C) b/c one of undisputed objects is proscribed and b/c it didn’t file election petition in stated time.

e.
Reasoning: §8(b)(7)(C) only exempts currently certified Us, so U is in violation.  Cong intended in §8(b)(7)(C) situation for rep petition to be filed w/in 30 days, but there is concern about abnormal situation where b/c of ULPs free and fair election cannot be held. Seems Cong also contemplated this, and w/ A and B, only intended elections to occur when free and fair. But, U still must file petition, simply expedited election will not occur while ULPs are pending.



2.
Notes:

a.
U can’t obtain expedited election by engaging in recognitional picketing unless ER files §8(b)(7) charge. When petition has been filed by U or ER, however, ER may secure expedited election by also filing charge even though it does so at beginning of reasonable period provided for in §8(b)(7)(C).

b.
Picketing by Incumbent Us for Econ Concessions: U recognized by ER may picket over econ demands that are topics of bargaining.

c.
Picketing to Protest ULPs: §8(b)(7) doesn’t bar picketing to protest ULPs, so no need to file election petition.  Board has held U can even picket to publicize settled ULPs and overruled election objections.

d.
Picketing in Support of Particular Demand Not Requiring Recognition: such as reinstatement of discharged EE.
e.
Area Stds Picketing: aimed at causing ER to adopt terms commensurate w/ those prevailing in locale; not for recognitional purposes.  
f.
Second proviso of §8(b)(7)(C) covers info picketing, as long as effect is not to induce any EE to refrain from performing services.

XI.
Ousting an Incumbent Union (HEF 423-48)


A.
 Bars to Election:
1.
Cert, Election, Recognition Bars: 1 year election bar post cert in order to reach first contract.



a.
Brooks v. NLRB (1954):
i.
Facts: NLRB conducted election, U won, certified. Week later, 9/13 EEs sent letter to ER saying they didn’t want to be rep’d by U, ER refused to bargain.  

ii.
PP: Board found ER committed ULP in violation of §§8(a)(1) and 8(a)(5).  CoA enforced.

iii.
Issue: What is ER’s duty to certified bargaining agent, if shortly after election, U has lost majority support, w/ no fault to ER?

iv.
Holding: EEs or ER must petition Board, parties can’t choose self-help to get rid of certified U.

v.
Reasoning: Under Wagner Act, Board rules: (1) cert based on Board election must be honored for reasonable period, usually 1 year, absent unusual circumstances, (2) unusual circumstances found when (a) U dissolved/ became defunct, (b) as result of schism, majority of members/officers of U  transferred affiliation to new rep, or (c) size of unit fluctuated radically; (3) loss of majority support after reasonable period could be Q-ed by (a) ER’s refusal to bargain, or (b) petition by rival U for new election; (4) if initial election resulted in majority for “no U,” this didn’t bar 2nd election w/in year.



Board uniformly found ULP where, during cert year, ER refused to bargain on ground U no longer had majority. Courts didn’t use one year as determinative, but both followed reasoning: (1) in political, business spheres, choice of voters binds for fixed time, promoting responsibility of electorate; (2) election solemn and costly, shouldn’t be revoked w/o similar procedures; (3) U should have ample time to carry out mandate; (4) not conducive to good bargaining for ER to know that if U strength erodes for some reason, EEs can repudiate agent; (5) in competing U situations, raiding and strike will be minimized if election is not such so short-term.



T-H amended slightly, (a) EEs could petition for decert election, (b) ER, if in doubt as to majority, could petition for election, (c) after valid election, Board could not hold 2nd for 1 year, and (d) Board cert only granted after election, but ER has duty to bargain w/ uncertified U w/ clear majority.




b.
Notes:

i.
Keller Plastics Eastern (NLRB 1966): ER voluntarily recognized U, then got EE letter; Board held voluntary recognition acts as bar to election for “reasonable time” for parties to get 1st contract.  Reasonable time generally 1 year, but looks at degree of progress made, whether or not parties were at impasse, and “attendant problems” of establishing initial T&Cs.

ii.
Mar-Jac Poultry (NLRB 1962): if ER refuses to bargain post-cert, cert year begins to run on date ER agrees to good faith bargaining, b/c U should get at least 1 year of real bargaining.
2.
Contract Bar: generally bars election among EEs covered by valid and operative CBA of reasonable duration; Board developed, not in NLRA, promotes workplace stability.
a.
Reqs and Duration: CBA must be in writing and properly executed, containing substantial T&C sufficient to “stabilize the bargaining relationship” including term date. Contract w/ fixed term will bar petition filed by rival U or by EEs seeking decert for only 3 years even if term is longer and contracts w/ longer term customary in industry or region. (If term is longer, but U gets kicked out, K no longer in effect.)
b.
“Window” and “Insulated” Periods: decert petition by rival, EEs, ER must generally be filed no more than 90 days, but no less than 60 days prior to expiration date of contract. 60-day period following expiration of window is “insulated period” where parties can negotiate free of threat.  (Differs slightly for healthcare industry.)

c.
Premature Extensions: extension, w/ or w/o modifications prior to beginning of insulated period; don’t bar election if petition is timely filed under expiration term of original agreement.

d.
Lifting Contract Bar: in limited circumstances, bar can be lifted during life of contract due to some change in U’s status (schism, defunctness, disclaimer).

e.
W/drawals of Recognition During Contract Term: bar applies only to election petitions, not to ER w/drawals of recognition. Board held, however, w/ SC approval, U’s continuing majority status irrebuttably presumed during K term, 3 year max.

f.
Special Case of Prehire Agreements: in construction industry, agreements do not erect contract bar to decert or other rep petitions, and on expiration, U has no presumption of continued majority status, either party may repudiate relationship.

3.
Blocking Charge Policy (ULP Bar): Board generally declines to proceed w/ election when ULPs are pending (not w/drawn, dismissed, completely litigated), in order to protect EE free choice, not allowing election when votes could be tainted. Block may be lifted if RD finds fair election can be held, or if charging party brings Request to Proceed, which doesn’t waive party’s right to assert alleged unlawful conduct as basis for objections to election, as long as conduct occurred after filing election petition. (But, Request can be denied if charges are considered “inherently inconsistent w/ petition itself,” such as ER initiated or unlawfully assisted w/ filing of decert petition, §9(c)(1)(A)(ii), or §8(a)(5) charges alleging unlawful w/drawal of recognition.)  Policy nearly immune to judicial review, though it has been criticized as overly mechanical.


B.
Means of Ousting an Incumbent Union:
1.
EE-Initiated Decert Petitions: EEs may seek to oust U w/ petition under §9(c)(1)(A)(ii); petition must be supported by 30% “showing of interest,” QCR, Q concerning rep; Us only prevail in decert elections 30% of time, but half petitions w/drawn anyway, b/c Us have strong incentive to file ULPs to stave off election that could result in ouster, so contract bar would be in effect; and b/c petition can only be filed in small window EEs must find out of.

2.
Allentown Mack Sales and Service v. NLRB (1998):
a.
Facts: Board has said ER who believes U no longer has support may: request formal election; w/draw recognition and refuse to bargain; or conduct internal poll. Board has held latter 2 are ULPs unless ER can show “good faith reasonable doubt” about U’s majority support.



EEs made statements to ER suggesting U lost support. U asked ER to recognize it as CB agent, ER rejected request, citing good faith doubt as to support.  ER arranged for secret ballot poll, U lost. U filed ULP.

b.
PP: ALJ held ER was successor, therefore inherited bargaining obligation and presumption of continuing majority support; poll conducted properly, but violated §§8(a)(1) and 8(a)(5) b/c no “objective reasonable doubt” about majority status.  Board agreed, CoA enforced.

c.
Issue: Is Board’s std for EE polling rational and consistent w/ NLRA?  Are Board factual determinations supported by substantial evidence?

d.
Holding: Board’s reasonable doubt test is rational and consistent w/ Act, but fact-finding that ER lacked doubt not supported by substantial evidence.

e.
Reasoning: ER says: (1) b/c Board’s “reasonable doubt” std for ER polls is same as w/ unilateral w/drawal of recognition and ER initiation of election, Board irrationally permits ERs to poll only when unnecessary, legally pointless; (2) evidence clearly demonstrates good faith reasonable doubt; (3) Board has abandoned “reasonable doubt” prong of polling std, recognizing doubt only if majority renounce U.

(1) While adoption of same std for polling, elections, w/drawal of recognition is confusing, not irrational to level of “arbitrary and capricious,” as Board thinks polling is disruptive. (2) Finding that ER didn’t have reasonable doubt rests on refusal to credit probative circumstantial evidence, and on evidentiary demands beyond substantive std it purports to apply. (3) Polls not useless, b/c ER doesn’t want, for political reasons, to abruptly w/draw recognition.

Practice of divorcing rule announced from rule applied frustrates judicial review; agency shouldn’t impede review by disguising policy-making as factfinding.  
f.
Concurrence/Dissent: Board’s std not rational and consistent w/ Act, as precludes polling except in extremely limited circumstances, requires as prereq to Q-ing U’s majority support that ER have info it is forbidden to obtain by most effective method, leaves little practical value for polling, since losing U can ex post challenge poll on same grounds as w/drawal of recognition. Std for unilateral w/drawal should surely be higher.

3.
Levitz Furniture: 
a.
Historically, Board held, absent contract bar, ER could w/draw recognition following cert year by showing either that U had in fact lost majority support, or that ER had good faith reasonable doubt regarding U’s majority status.  
b.
In Levitz (2001), Board eliminated good faith doubt defense construed by SC in Allentown, so loss of majority in fact would be only defense to unlawful w/drawal.  

c.
Also, adopted more lenient std for obtaining RM elections – reasonable uncertainty – thereby reducing ER incentive to act unilaterally.

d.
Rejected argument of GC and charging party U that elections should be sole means of ousting incumbent U.



4.
Remedy for Unlawful W/drawals of Recognition:
a.
Std remedy is cease-and-desist order and order ER resume bargaining.  Encountered resistance in CoAs, who see order, which implicitly bars for reasonable time any challenge to U’s majority status, as extreme remedy justified only case-by-case.  Board disagrees, saying concern is to restore U to bargaining opportunity which it should have had in absence of unlawful conduct and to prevent possibility that ER would ultimately escape bargaining obligations as result of adverse effects of unlawful conduct on EE support for U.

b.
Lee Lumber & Bldg. Material (2001): reasonable period is no less than 6 months, no more than 1 year, judged on multi-factor test focusing on need to give Us fair chance to succeed in contract negotiations before rep status can be challenged.

c.
If during cessation of bargaining, ER has made regressive unilateral changes in EE’s T&C, remedy can include order to make EEs whole.

XII. 
Good-Faith Bargaining: Exclusivity, §§8(a)(5), 8(d) & 9(a), NLRA (HEF 449-65) 

Good-Faith Bargaining: Bargaining Positions (HEF 465-505)


A.
Regulation of Process of CB:
1.
Framers of NLRA thought duty to bargain essential to give effect to declared pref of EEs to be represented by CB agent of their own choosing.
2.
Duty to bargain (§8(a)(5), §8(b)(3)) suggests certain process-based obligations:

a.
Exclusivity: w/o rep’s consent, ER mayn’t deal w/ other agency or EEs individually.

b.
ER has to act in way that suggests serious regard for EE’s pref for CB.

c.
ER must make itself available to discuss T&CS, have reps at meeting w/ authority.

d.
Once agreement reached, ER must not delay execution unreasonably.


B.
 Exclusive Representation:


1.
J.I. Case Co. v. NLRB (1944): No Individual Contracts!
a.
Facts: ER had contracts w/ 1 year term, renewable, not coerced, obtained by ULP, invalid in any way. CIO petitioned for cert, Board directed election, U won. ER refused to bargain, saying couldn’t deal w/ U affecting rights and obligations under individual contracts still in effect. ER did offer to negotiate matters not affecting rights under individual contracts, said would bargain on all at contracts’ expiration.

b.
PP: Board held that ER refused to bargain in violation of §8(a)(5).

c.
Issue: Can ER use individual contracts to preclude bargaining?
d.
Holding: ER is barred only from invoking individual agreements to forestall CB or to deter self-org, not from entering or enforcing individual agreements valid ab initio.

e.
Reasoning: Negotiations b/tw EEs and mgmt generally result in trade agreement, not contract, little left to individual determination but hiring. Individual contracts ok under NLRA, but can’t, no matter what justifies execution or what terms, be used to defeat/delay procedures prescribed by NLRA. Can’t exclude contracting EE from bargaining unit, or forestall bargaining or limit or conditions terms of CB.  Also, individual contract cannot be effective as waiver of benefit to which EE otherwise would be entitled under trade agreement. SC doesn’t say that under no circumstances can individual enforce more advantageous agreement, but CB generally suspicious.

f.
Exceptions to direct-dealing prohibition: entertainment and sports, customary for CBA to set min terms, allowing ER to bargain above U scale w/ individual talent.

2.
Non-majority CB: where there is no majority, ER does not violate NLRA by agreeing to negotiate “members only” agreement w/ labor org representing less than majority of EEs.  Proposals offered to amend NLRA to mandate CB w/ non-majority Us in absence of §9 rep, but not current law, would cost firm a lot to deal w/ proliferation of bargaining obligations.

3.
Emporium Capwell (1975): exclusivity as control over econ pressure.
a.
Facts: ER w/ unionized dept store; CBA prohibited all MENT discrimination, no-strike / lock-out clause, grievance procedure. EEs grieve that ER is racially  discriminating, U brought charge. EEs said grievance procedure was inadequate, wanted to picket, U said no, EEs refused to take part in procedure, instead held press conference, picketed; ER warned continuing would result in discharge; EEs fired.
b.
PP: Board found EE’s behavior not protected under §7, discharge ok. CoA reversed and remanded, saying discrimination should be treated differently.

c.
Issue: Are attempts to engage in separate bargaining protected under §7, or proscribed by §9(a)?  (Unauthorized strikers = wildcats)
d.
Holding: B/c of emphasis on CB, and protections for minority, EEs not permitted to bargain separately w/ ER; this would lead to conflict w/ other EEs, conflicting demands, probability of strike and deadlock high.

e.
Reasoning: §7 rights mostly collective; central to policy of fostering CB is principle of majority rule. Cong didn’t intend tyranny of majority, b/c (1) requires unit appropriate for CB, w/ commonality of circumstances; (2) created Landrum-Griffith amds. to ensure minority voices heard; (3) b/c U reps all EEs, they have duty to act for minority as well as majority.

f.
Note, Concurrent Protections Under NLRA and Antidiscrimination Laws: Frank Briscoe v. NLRB (3d Cir. 1981): (1) nearly simultaneous filing of complaints by 5 black workers w/ fed agency is concerted activity protected by NLRA; (2) ER retaliated by not recalling them from layoff, violating §8(a)(1).  NLRA does not foreclose Title VII remedy.

g.
Mitigating Proviso, §9(a):
i.
Exclusivity: any individual EE, group of EEs has right to present grievances to ER and have adjustments made by ER w/o intervention of U, so long as adjustment is not contravention of CBA. (Didn’t apply above b/c ER would have had to contravene CBA to help.)  (It is not ULP for ER to refuse to entertain grievance, and U can’t use econ pressure surrounding it.)
ii.
Bargaining rep shall have opportunity to be present at such adjustment.


C.
Req of Good Faith: Bargaining Positions and Practices: “information is the best disinfectant”


1.
Models of Bargaining Process:
a.
NLRB v. Insurance Agents’ Int’l Union (1960):  NLRB lacks authority to attempt to equalize disparities of bargaining power.  “Doing what comes naturally.”
i.
Facts: Negotiations on-going, ER filed charge of refusal to bargain in good faith against U, based on EE slowdown on peripheral activity. 
ii.
PP: Board found U refusal to bargain (§8(b)(3)), entered cease-and-desist order. CoA set aside order.

iii.
Issue: Can Board hold tactics, not specifically forbidden, but not protected by §7, support finding of failure to bargain in good faith as required by §8(b)(3)?

iv.
Holding: Board should not intrude into substantive aspects of bargaining unless specific condemnation of tactics is warranted.

v.
Reasoning: Board says regardless of U good faith at table, tactics during negotiations constituted per se violation of §8(b)(3), but cannot influence substantive terms on which parties contract, so shouldn’t be able to regulate econ weapons of choice. Econ pressure not inconsistent w/ duty to bargain in good faith, EEs trying to facilitate, not undermine, bargaining.

2.
Problem of “Surface Bargaining”: substantive rigidity, basically continuing recognitional struggle, may be violation of good faith.
a. 
NLRB v. American Nat’l Insurance Co. (1952): shows difficulty of making substantive rigidity argument for bad faith bargaining.
i.
Facts: U requested negotiation meeting, submitted proposal. ER objected to un-ltd arbitration, proposed limits, U wouldn’t agree if it covered matters subject to duty to bargain; no agreement. ER wanted “Mgmt Prerogatives” clause. U filed complaint for failure to bargain, interfering w/ §7 rights, and ULPs under §§8(a)(1) and 8(a)(5).
ii.
PP: ALJ said ER had right to bargain for Mgmt Rights clause, but found ER refused to bargain in good faith. Board instead said bargaining for Mgmt Rights clause was evidence of bad faith.

iii.
Issue: Is ER insistence on Mgmt Rights clause per se bad faith?
iv.
Holding: Board should not pass on desirability of substantive terms of agreement. Mgmt Rights clause is not per se bad faith. Statutory std of good faith can only have meaning in application to facts of particular case.

v.
Reasoning: Enforcement of obligation to bargain collectively is crucial; pre-NLRA duty required ER to negotiate in good faith, match proposals, if unacceptable, w/ counter-proposals, make reasonable effort to reach agreement. Previously, failure to bargain in good faith found if Board didn’t like proposals/counters, but T-H retained good faith test.



Argument that clause is per se bad faith is technical, b/c concedes ER wouldn’t be guilty if simply refused un-ltd arbitration, but says at least some parts of clause are T&Cs appropriate to CB. Board ideas disrupt normal CB.




b.
NLRB v. A-1 King Size Sandwiches (11th 1984):
i.
Facts: Post-cert, ER refused to bargain, CoA enforced bargaining order.  Held 18 sessions during 11 months, no contract, but agreement on few issues.

ii.
PP: ALJ found ER reasonable, no anti-U animus, engaged in no conduct tending to show it wouldn’t conclude agreement. NLRB disagreed.

iii.
Issue: Is content of bargaining proposals together w/ positions taken by ER sufficient to establish it entered bargaining w/ no intention of reaching CBA?

iv.
Holding: Board correct in inferring bad faith in ER’s insistence on proposals so unusually harsh and unreasonable.
v.
Reasoning: W/ regard to wages, ER insisted on total control, U couldn’t introduce factors other than merit or arbitrate decisions. W/ regard to mgmt rights, ER proposed broad clause reserving every power it ever had, exercised or not, excluded decisions from arbitration. W/ regard to zipper, ER proposed parties waive right to bargain during life of agreement over anything covered in CBA. W/ regard to no-strike clause, ER proposed prohibiting strike for any reason, including ER ULPs. W/ regard to discharge/discipline, U proposed ER have right to discipline for just/sufficient cause, ER refused b/c would be subject to grievance-arbitration. W/ regard to layoff and recall, ER proposed that be solely ER discretion, seniority considered but not controlling, no grievance-arbitration. W/ regard to dues check off, U proposed, ER reject as U security device, making wages look lower. W/ regard to non-discrimination clause, ER rejected as only restating existing law.



Deciding when party has reached point when hard bargaining ends and obstructionist intransigence begins is elusive inquiry, but here it’s clear ER insisted on control over every aspect of T&Cs, refused to give U any say over mandatory subjects of bargaining, and responded to complaints about breadth of mgmt rights clause w/ even broader proposal.  




c.
Notes:

i.
While §8(d) says duty to bargain does not compel either party to agree or make concessions, to impose any substantial obligation, it must be read to impose some burden to make some reasonable effort in some direction to compose his differences w/ the union.

ii.
While remedies for §8(a)(5) violations are generally limited to bargaining orders and do not include imposition of substantive terms, if EEs strike and it’s later determined they struck to protest unlawful bad faith bargaining, at strike’s end, they can displace any replacements hired during strike or be owed back pay.  If, however, strike was determined to be about econ demands, strikers won’t be entitled to displace replacements or back pay.

iii.
Procedural rigidity: Board is on firmer ground regulating here, examples:


(a) Refusal to release EE negotiators during company time is inconsistent w/ good faith, w/o claim EEs perform tasks no replacements could do on particular day. (Borg-Warner, NLRB 1972).

(b) ER/U violates Act by insisting on using stenographer or tape recorder to record bargaining sessions.  (Bartlett-Collins, NLRB 1978).

(c) Mixed-U Bargaining Committees: appropriate unit determined in rep proceedings constitutes unit of mandatory bargaining; parties can agree to broaden arena of bargaining, but neither can insist.


(d) Not being able to meet, sending someone w/o power, etc.

iv.
Boulwarism: from GE-VP of labor relations; instead of ER starting w/ low-ball offer and U starting w/ unrealistic demands, ER polled to assess EE desires, then formulated firm, fair offer from which it would not budge unless U presented new info, then to mkt offer aggressively to EEs. NLRB found §8(a)(5) violation in part b/c communications to EEs caused them to be so locked into initial position that alternative proposals made by U entailing no additional costs were rejected out of hand.  (But, it’s ok for Teamster to impose same deal on entire product market, somewhat like Boulwarism.)


3.
Remedies for Bad Faith Bargaining



a.
H.K. Porter Co. v. NLRB (1970):
i.
Facts: U certified, negotiations commenced, then cases went back/forth b/tw Board and courts b/c ER negotiators took advantage of every opportunity for delay. Dispute surrounds U’s proposal for dues check-off and ER’s objection, not from inconvenience, but b/c ER would not agree to aid / comfort union.  

ii.
PP: Board found ER’s refusal to bargain over dues check-off was bad faith, told ER to accept that provision.

iii.
Issue: May Board order ER who bargained in bad faith to accept U proposal?
iv.
Holding: Board has power to require negotiations, but cannot compel acceptance of any substantive contractual provision.

v.
Reasoning: Object of Wagner Act was not to regulate T&Cs, but to ensure ERs and EEs could establish mutually satisfactory conditions. Never intended that govn’t could impose desired settlement. Board is referee, not contender, should leave result to bargaining strength of parties; absolute freedom of K.

vi.
Dissent: ER did not refuse for business reason or to hold out for better concessions, but simply to avoid reaching agreement w/ U.  No problem w/ demanding ER accept this term for flagrant violation of good faith.

b.
Problem of First-Time Bargaining Relationships and Extraordinary Remedies:
i.
First-Contract Success Rate: 56% b/tw 1986-93, 58-70% b/tw 1996-99.  Hard to tell to what extent failures are attributable to refusal of ERs to negotiate in good faith w/ newly certified reps rather than unrealistic bargaining positions of reps.  But, some reason to Q whether NLRB’s conventional bargaining remedies are adequate to first-time situations.

ii.
“Make-Whole” Relief: Ex-Cell-O Rule (NLRB 1970): ER unlawfully refused to bargain, ALJ recommended Board order ER to make EEs whole for monetary loss sustained as result of refusal. Board said it lacked authority to permit punishment of particular respondent, and ER’s refusal to bargain w/ newly certified U was in exercise of right to seek judicial review of Board’s rejection of objections to election. Also, impossible to determine w/ even approx accuracy what parties would have agreed if bargained in good faith.

iii.
Litigation Expenses, Negotiation Expenses, and Access: Tiidee denied make-whole relief, but ordered ER to pay to Board and U costs of litigation, mail copy of Board-ordered notice to each EE, give U access to ER bulletin board, supply U w/ up-to-date Excelsior list. DC Cir upheld all but reimbursement of Board expenses on ground that ER was not habitual offender and limited U’s recovery of litigation expenses to period of frivolous litigation.

iv.
More recently, DC Cir has gone further and, saying Board lacks any authority to award litigation expenses, bulk of which are attorney’s fees, relying on “American Rule” of presumption against award of attorney’s fees

v.
Board has on occasion awarded negotiation expenses to U where ER has engaged in bad faith bargaining, but this is confined to egregious cases.  (Unbelievable, NLRB 1997)




c.
Proposals for Reform:

i.
Make-Whole Relief: proposed Labor Reform Act (1977) would have (didn’t) authorized Board to award make-whole remedy in case of bad faith bargaining in first contract situation, calculated using BLS data on average wage and benefit settlements reached during period of bad-faith bargaining.

ii.
Interest Arbitration: Canadian model; either available only as remedy for bad faith bargaining, or available almost immediately.



4.
Disclosure Obligations: “information is the best disinfectant”
a.
NLRB v. Truitt Manuf. (1956): contract negotiation case; financial info presumptively irrelevant.
i.
Facts: ER refused to give financial info to U, saying it had no legal right to it.

ii.
PP: NLRB held ER failed to bargain in good faith. CoA denied enforcement.

iii.
Issue: May NLRB find ER has not bargained in good faith when ER claims it can’t afford higher wages but refuses to produce info substantiating claim?

iv.
Holding/Reasoning: Board has right to consider ER refusal to give info about financial status when determining whether obligation of good faith has been met. Good faith requires claims made by either side be honest, and if claim is important enough to present in bargaining, it is important enough to require proof of accuracy. But, SC doesn’t hold that EEs are entitled to substantiating evidence in every case in which econ inability is raised as argument against increased wages.  (U could have strategic or benign reasons for request.)



b.
Detroit Edison v. NLRB (1979): contract administration case
i.
Facts: Position open, EEs tested, none qualified, ER hired from outside unit. U grieved, said test unfair. ER gave copies of test validation studies, refused to release actual test, papers or scores, said confidentiality was necessary to ensure future integrity of test, offered to give to psychologist selected by U.

ii.
PP: Board ordered ER to give tests to U, but said U could only use w/ respect to this grievance, no copies/disclosure to EEs.

iii.
Issue: Did Board abuse discretion in ordering ER to give tests?

iv.
Holding: ER’s confidentiality concerns outweigh U’s need for tests.
v.
Reasoning: Remedy selected by Board doesn’t adequately protect security of tests (ER’s investment and future means of ensuring EE aptitude).  Also, few effective sanctions to punish U disobeyance of order not to disseminate or inadvertent leaks. W/ regard to release of scores, SC agrees w/ ER that willingness to disclose scores only on receipt of consent from examinees satisfies statutory obligations under §8(a)(5).




c.
Notes:

i.
Board approach is to categorize certain info as presumptively relevant to U’s CB or grievance adjustment functions, other info as presumptively irrelevant:

(a) Presumptively Relevant: data about EE wages, benefits, job classification; to resist disclosure, ER must prove U already has info, over-breadth, privilege/confidentiality, irrelevance, or U’s prior misuse of disclosed info or justifiable fear of harassment of EEs.

(b) Presumptively Irrelevant: info about EEs not in unit; also, financial info w/o demonstrated relevance.

ii.
What kind of claims about financial condition are necessary to render ER’s financial records relevant under Truitt?  Board at one time found pleas of competitive disadvantage sufficient, but found difficulty securing judicial enforcement. Some circuits rule Truitt can only be triggered by claims that meeting U demand would bankrupt ER during contract under negotiation.  
iii.
Now, Board states it will distinguish b/tw (1) ER statements and conduct indicating acceding to U demands would result in inability to pay during life of contract, and (2) more general statements indicating acquiescence would create econ difficulties or lead to losses or prospect of layoffs.

iv.
ER confidentiality: concerns can be taken care of w/ use of confidential intermediaries or redaction of docs.

XIII.
Good-Faith Bargaining: Concept of “Impasse” (HEF 505-16)


Good-Faith Bargaining: Mandatory vs. Permissive Subjects (HEF 517-53; Fdtns, 145-51)


A.
Concept of “Impasse”: 
1.
NLRB v. Katz (1962): v. important decision; Board seems to consider right to implement at impasse sort of background property right of ER, w/o considering alternatives.
a.
Facts: ER unilaterally granted merit increases, change in sick leave, new system of wage increases, after alleged impasse developed b/c U allegedly obstructive tactics.
b.
Issue: Is it violation of §8(a)(5) for ER, w/o consulting U w/ which it is negotiating, to institute changes in subjects of mandatory bargaining under §8(d) which are in fact under discussion?

c.
Holding: W/o impasse, ER cannot refuse to bargain on mandatory subject or institute unilateral changes.

d.
Reasoning: Duty to bargain can be violated w/o general failure of subjective good faith, b/c refusal to negotiate as to any subject w/in §8(d) and about which U seeks to negotiate violates §8(a)(5) though ER has every desire to reach overall CBA. ER’s unilateral change in T&Cs under negotiation is similarly violation of §8(a)(5), b/c circumventing duty to negotiate frustrates objectives of §8(a)(5) much as flat refusal.


2.
Notes:

a.
Board and courts hold ER may not implement final offer unless there is overall, not just piecemeal, impasse.

b.
Taft Broadcasting (NLRB 1967): ER may implement final offer, i.e. proposals reasonably comprehended w/in those offered before impasse.
c.
Telescope Casual Furniture (NLRB 1998): ER may use implementation of less favorable proposal as bargaining tactic, even when final and less favorable were presented together, as means of pressuring union.

d.
Valid impasse suspends duty to bargain temporarily. 

e.
Us may engage in strikes prior to impasse, but some Q as to whether pre-impasse lockouts by ER are lawful.

f.
Determining when impasse has occurred: sometimes parties agree, but more often one party unilaterally declares impasse reached and refuses to meet further. 

i.
NLRB decision in post hoc ULP proceeding, considering bargaining history, good faith in negotiations, length of negotiations, importance of issues of disagreement, contemporaneous understanding on state of negotiation.
ii.
Absence of advance mechanism affects behavior of parties; ER eager to implement will structure meetings w/ union to develop record to support ultimate declaration of impasse. If union wishes to forestall changes, may use info requests as strategic basis for creating §8(a)(5) charge.

g.
Pre-Katz, Board held slowdowns, or strikes in face of no-strike clause, suspend ER duty to bargain and justify unilateral action. Up in air now?

h.
V. infrequent corollary: U cannot change internal rule that might change ops w/o consent from ER.



3.
Impasse Procedures:
a.
Notice and “Cooling Off” Periods: w/ §8(d), Cong sought to provide opportunity for mediation and conciliation to help resolve labor disputes. Procedure requires notice to other party, FMCS, and state agency, then 60-day period where no strike or lockout may occur. (Expanded in healthcare industry.)

b.
Conciliation, Mediation, Fact-Finding Boards: FMCS supply neutral professionals to help parties agree and possibly resolve dispute.

c.
Nat’l Emergencies: if Pres feels strike/lockout will imperil nat’l health / safety, may impanel board of inquiry to investigate controversy; if board recommends he do so, can have AG seek injunction w/ fed court. 60 days post-injunction, board must submit report on status of negotiations, EEs can vote on ER’s last offer.

i.
Invoked 30X 1947-1978, then not again until 2002 when West Coast dockworkers threatened to strike.

d.
No impasse if there is taint of outstanding ULPs or Truitt issues; Board will try v. hard to find taint of impasse.
e.
Katz rules requires some adherence to status quo:

i.
Operational Status Quo: when dealing w/ renewal, this is defined by expired CBA, w/ few exceptions. So far as §8(a)(5) is concerned, CBA has life beyond expiration, but some provisions dependent on existence of valid CBA, so can’t carry through to hiatus.  (Some terms require express agreement, others considered T&Cs expect to remain same.)


(a) Ex. of exceptions: dues check-off clauses (requires individual EE authorization); union security clauses; arbitration clauses (waiver of party’s right to have say in determination of dispute); no strike clause.


(b) Grievance procedure continues throughout impasse.

ii.
Initial Bargaining Situation: w/o existing contract, status quo is prior T&Cs, but there will be more wiggle room b/c not everything is written down.  Not many Katz violations in initial bargaining.


B.
Subjects of “Mandatory Bargaining”:



1.
Mandatory/Permissive Framework: read into Act by Board w/ SC approval.



a.
NLRB v. Wooster Division of Borg-Warner Corp. (1958):

i.
Facts: ER insisted CBA include (1) ballot clause for pre-strike EE vote on ER last offer, and (2) recognition clause excluding Int’l U certified by NLRB and substitute agent’s uncertified local.

ii.
PP: Board held ER insistence on either was violation of §8(a)(5).

iii.
Issue: Do clauses come w/in scope of mandatory CB as defined in §8(d)?

iv.
Holding: Lawful to insist on matters w/in scope of mandatory bargaining and unlawful to insist on matters w/o, and two above issues are w/o.

v.
Reasoning: §§8(a)(5) and 8(d) establish obligation of good faith bargaining w/ respect to wages, hours, working conditions, and w/in these, neither party is legally obligated to yield.  W/ other matters, parties free to bargain / not, agree / not.  Good faith in other respects doesn’t license ER to refuse to enter agreement on ground it doesn’t include some proposal that is not mandatory subject of bargaining. Each of clauses is lawful and enforceable if agreed to by union, but ER cannot lawfully insist on them.

vi.
Dissent: How can you be allowed to propose certain issue, but not to press it in bargaining?




b.
Notes:





i.
Consequences of Defining Subject as Mandatory or Permissive:
(a) Party who would control topic unilaterally absent bargaining obligations must bargain w/ sincere desire to reach agreement; 
(b) Non-controlling party may use econ leverage to attempt to compel controlling party to compromise; 
(c) If EEs strike over ER’s failure to bargain over mandatory subject, they will be treated as ULP strikers and get jobs back; 
(d) Midterm modifications of aspects of CBAs dealing w/ mandatory subjects are unlawful w/o consent of other party; 
(e) Controlling party must bargain in good faith to impasse before implementing changes concerning mandatory subject.





ii.
Application: 
(a) Board has held demands for indemnity bonds / security deposits to ensure performance of obligations are outside area of mandatory bargaining (“remoteness” from MENT relationship). 
(b) Board views in-plant food prices and services as mandatory subjects of bargaining.  
(c) Retiree benefits are non-mandatory (SC, 1971, Allied Chem. & Alkali Workers), so can be modified midterm w/o violating §8(a)(5), b/c 
(i) inequality in bargaining power addressed by Act is of EE and ER, not retired; 
(ii) Union reps EEs, not retirees; 
(iii) industry practice is to bargain on this, but doesn’t trump first two considerations.  
(d) ERs have duty to bargain over drug-testing existing EEs (Johnson-Bateman, ‘89), need not bargain over testing applicants (Star Tribune, ‘89).

c.
Framework Specified: defined by proximity to MENT relationship, “sphere of influence.”
i.
Mandatory Subjects of Bargaining: wages, hours, working conditions; carries duty to bargain in good faith, right to insist (issue may be deal-breaker, lead to strike/lock-out). Only subjects that Truitt/Katz obligations apply to. No unilateral midterm modification. Examples:
(a) No-strike clauses (though generally requests for waiver of §7 rights is permissive so as not to continue post-expiration)
(b) Rights (grievance) arbitration clauses (doesn’t survive contract)

(c) Effects bargaining (though decision bargaining often permissive)

ii.
Permissive subjects of Bargaining: carries right to seek or oppose term, but other side has no duty to bargain on it (if bargaining must be in good faith in done), no recourse under NLRA.  No right to insist, strike engaged in in support of permissive subject is unprotected.  Midterm modification might violate contract, but doesn’t violate §§8(a)(5) or 8(b)(3).  On expiration, permissive provisions are not continued.


(a) Ballot clause, recognition of local instead of nat’l (Borg-Warner)


(b) Interest arbitration clauses


(c) Effects on 3rd parties (parent company, retirees)


(d) Advertising, product development


(e) Seat on Board of Directors


(f) Retiree benefits

iii.
Forbidden Subjects of Bargaining: closed shop, hot cargo clauses; Harlan said recognition clause in Borg-Warner.



d.
Card Check and Neutrality Provisions:
i.
Kroger (NLRB 1975): Board deemed clause providing for inclusion in unit and extending contract to EEs of after-acquired stores to be mandatory.

iii.
Pall Biomed (NLRB 2000): held clause mandatory on theory it would “vitally affect” unit EE T&Cs by removing econ incentives that might otherwise encourage ER to transfer work out of bargaining unit. DC-CoA reversed, saying that clause did not provide for extension of contract to EEs at other facility, and that SC had held that “vitally affects” doctrine only applies where the proposal is a direct frontal attack upon the perceived problem.




e.
Alternatives to Borg-Warner:




i.
Mandatory bargaining over all subjects;
ii
Justice Harlan’s Approach: separate “Right to Insist” from “Duty to Bargain,” allow insistence on permissive subjects;
iii.
Duty to “Meet and Confer” over non-mandatory subjects.


2.
Status of Major Entrepreneurial Decisions: 



a.
Fibreboard Paper Products Corp. v. NLRB (1964):
i.
Facts: ER had study saying it would be cheaper to contract out maintenance work, didn’t want new contract; said other Us had helped mgmt to cut costs, this U had not. Terminated EEs.

ii.
PP: U alleged violation of §§8(a)(1), 8(a)(3), and 8(a)(5).  Board said ER’s motive was econ, not antiunion, but failure to negotiate sub-K of work was violation of §8(a)(5) b/c K-ing out work w/in T&Cs. Ordered reinstatement of operation and EEs, and backpay.

iii.
Issue: Is “contracting out” of work being performed by unit EEs a mandatory subject of CB?

iv.
Holding: Contracting out is mandatory subject if doing so takes form of hiring non-U EEs to do unit work.
v.
Reasoning: Subject matter of dispute well w/in literal meaning of T&C, and to hold this mandatory subject of CB would promote fundamental purpose of Act by bringing problem of vital concern to labor and mgmt w/in framework established by Cong.  Also, common subject of bargaining w/in many industries.  Here, ER didn’t change much, so requiring ER to bargain would not significantly abridge right to manage business.  Reasons ER chose contractor are precisely those normally bargained about.  

vi.
Concurrence: Nothing in decision imposes duty to bargain on basic managerial decisions at core of entrepreneurial control. Generally, subK-ing shouldn’t be considered T&Cs, but is here b/c ER is substituting subK directly for unit. Analytically not far from if ER fired all union EEs and hired new EEs for less.




b.
Notes:

i.
Westinghouse Electric (NLRA 1965): Board found subK-ing  wasn’t violation of statutory bargaining obligation where ER’s practices during time in Q did not vary significantly in kind or degree from past established practice, did not have demonstrable adverse impact on EEs of unit, and U had opportunity to bargain about changes in existing subK-ing practices at negotiation.




c.
First Nat’l Maintenance Corp. v. NLRB (1981):
i.
Facts: ER ran maintenance business, hired EEs for each job, didn’t transfer b/tw. ER had contract w/ G to supply maintenance, but wasn’t remunerative or smooth. G acted to cancel b/c of inefficiency, didn’t; ER decided to cancel if fee wasn’t raised, then did for this reason. But, U org going on at same time for ER’s G EEs, so ER refused to bargain, and discharged EEs.

ii.
PP: Board imposed duty on ER to bargain over closing part of business; CoA enforced.

iii.
Issue: Is decision to close part of business a mandatory subject? 
iv.
Holding: ER needs unencumbered decision-making; bargaining over mgmt decisions w/ substantial impact on continued MENT should be required only if benefit, for labor-mgmt relations and CB process, outweighs burden placed on conduct of business.  No duty to bargain over partial plant closing.
v.
Reasoning: Cong had no expectation that union rep would become equal partner in running business, so limit to subjects about which bargaining must take place.  Some mgmt decisions are nearly completely unrelated to MENT, others are almost exclusively part of relationship. Third type are decisions that have direct impact on MENT (jobs are eliminated), but focus only on econ profitability of ER, concern wholly apart from MENT relationship.



Union has legit concern w/ job security and fair dealing, mgmt has competing interests, either desire to seek concessions, or speed, flexibility, and secrecy.  Factors weigh against mandatory bargaining.  

vi.
Dissent: Dislikes balancing test b/c only interests of mgmt taken into account.




d.
Notes:

i.
Majority may be advocating form of cost-benefit analysis whereby no agreement can be reached if ER isn’t interested in bargaining.

ii.
Worker Adj. Retraining and Notification Act (WARN) of 1988: applies to firms w/ >100 EEs, requires 60 days advance notice (to EEs / U) of any shutdown causing job loss for >50 EEs w/in 30 day period or any “mass layoff” (single site, either 500 EEs or 50 EEs representing >33% of workforce are terminated or laid off during 30 day period).  Notice not required if ER is actively seeking capital/business which would have enabled ER to avoid/postpone shutdown, and ER reasonably and in good faith believes giving notice would have precluded ER from obtaining needed capital/business or if shutdown/layoff is caused by business circumstances not reasonably foreseeable as of time notice would have been required.

iii.
Dubuque Packing (NLRB 1991): new test for bargainability of plant relocations and transfers of unit work.  
(a)  Board held initially burden on GC to establish ER’s decision involved relocation of unit work unaccompanied by basic change in nature of ER’s ops, which establishes PF case that ER’s relocation is mandatory subject of bargaining.  (
(b) ER may rebut PF case by establishing that work performed at new location varies significantly from work at former plant, work at former plant is to be discontinued entirely and not moved, or ER’s decision involves change in scope/direction of enterprise.  (
(c)  Or, ER may produce defense to show by preponderance of evidence that:

(1) labor costs (direct/indirect) weren’t factor in decision, or 
(2) even if labor costs were factor, U couldn’t offer concessions that could change ER’s decision. (Not unanimously accepted in Circuits.)

iv.
Torrington Industries (NLRB 1992): held Fibreboard still applies to subK decisions involving little more than substitution of one group for another, but some subK decisions might be non-mandatory b/c motivated by change in scope/direction of business.




e.
So, what decisions might still be w/in duty to bargain?





i.
SubK-ing;

ii.
Relocation or transfer of work from one location to another; why different from partial plant closing?  B/c closing is business decision to get out, transfer could be way to avoid CB obligations;

iii.
Automation.



3.
Remedies for Refusals to Bargain Over Mandatory Entrepreneurial Decisions:



a.
In Fibreboard, Board required restoration to status quo, but it will not always.

b.
ER who fails to bargain in good faith over plant relocation will not necessarily be required to shut down new facilities and resume former ops.

c.
Board will typically order bargaining and back pay from date of termination until earliest of (a) agreement, (b) bona fide impasse, (c) union’s failure to request bargaining, or (d) union’s bad faith bargaining.

d.
For failure to engage in effects bargaining, remedy is same except back pay begins to run from 5 days after Board’s order.
XIV.
 Multi-Employer Bargaining; Midterm Bargaining (HEF 553-77; Fdtns, 189-97) 
A.
Multi-ER and Multi-Union Bargaining:
1.
Charles D. Bonanno Linen Service, Inc. v. NLRB (1982): counterpoint to Insurance Agents, suggests Board can regulate tactics when purpose is to make structure work (no clear line b/tw tactics and structure).
a.
Facts: ER is member of NE Linen Supply Assoc, 10 ER bargaining unit.  Impasse, U demanded EEs paid on commission, Assoc insisted on hourly. U engaged in selective (“whipsaw”) strike of ER, Assoc locked out EEs. No agreement, ER w/drew from Assoc.

b.
PP: U filed charge saying ER w/drawal was ULP; b/c U didn’t consent to w/draw, it considered ER party to agreement reached. ALJ said no unusual circumstances allowed ER’s w/drawal, Board affirmed, ordered ER to sign. CoA enforced.

c.
Issue: Does bargaining impasse justify ER’s unilateral w/drawal from multi-ER bargaining unit?

d.
Holding: No w/drawal during negotiations w/o mutual consent or unusual circumstances.
e.
Reasoning: Act doesn’t mention multi-ER units, but these predate Act, so are dealt w/ in some ways. Problem is balancing conflicting legit interests. In Retail Assoc. (1958), Board announced guidelines, allowing any party to w/draw prior to date set for negotiation of new contract or date on which negotiations begin, provided adequate notice is given, but once negotiations begin, w/drawal is permitted only w/ mutual consent or unusual circumstances. Board held impasse is not sufficiently unusual to allow w/drawal, and SC agrees as impasse is not sufficiently destructive to group bargaining to allow unilateral w/drawal.



Board does allow parties to negotiate interim agreements individually post-impasse in order to forestall strikes. These preclude finding early signers have w/drawn from unit, Board thinks these tend to deter unit fragmentation.




f.
Notes:

i.
In above case, there had been real and threatened violence against ER, but apparently didn’t reach level of unusual circumstances.

ii.
NLRB v. Siebler Heating & Air (8th 1977): reversed Board, saying that while dissatisfaction w/ results of group bargaining does not justify w/drawal, unusual circumstances found in that Assoc failed to fairly represent defectors, specifically in sacrificing their interests to majority.

iii.
 Multi-ER Pension Plan Amendments Act (1980): w/draw from multi-ER unit, even though proper under NLRA, will generally require w/drawing ER to fund share of unfunded vested benefits of the multi-ER pension plan.  (May also include decert.)

iv.
In Europe, multi-ER bargaining pervasive, would seem to offer benefits on admin savings, assurances to ERs that union-negotiated wages will extend to competitors, general insulation of Us from threats to institutional position.

v.
Non-statutory exemption: multi-ER assoc. exempt from anti-trust laws if only dealing w/ wages, hours, working conditions.

2.
Remedy: if ER unilaterally w/draws from multi-ER unit, then refuses to honor agreement later reached, Board can require ER to sign agreement and comply w/ benefits therein.

3.
Coalition and Coordinated Bargaining:
a.
Purposes: ERs invoke need for redressing power imbalances and protection against divide-and-conquer tactics in creating multi-ER bargaining units. Us use coordinated/coalition bargaining for similar reasons.  

i.
Coordinated: communication among different bargaining reps who retain power of independent decision-making

ii.
Coalition: efforts by Us to force consolidation of separate bargaining units.  (More likely to run afoul of rule making it unlawful for U to insist on, or strike for, expansion of bargaining unit certified or agreed to by U and ER.)
b.
GE v. NLRB (2nd 1969): U rep’ed 90,000 EEs in 150 bargaining units, combined to form Comm. for CB, w/ purpose of coordinating bargaining w/ GE and competitor, formulation of rational goals, and creation of reciprocal support among participating unions. CoA upheld Board in saying it was proper for U to include on bargaining committee reps from other unions, so GE’s refusal to bargain violated §8(a)(5).

i.
But, Board and courts have rebuffed efforts by Us to consolidate separate bargaining units of single ER.

B.
Midterm Bargaining: prior to T-H, rule was that unless clear in CBA you were covering subject, duty to bargain was continuous, didn’t disappear during contract term; T-H makes it so subjects covered in CBA, or discussed and dismissed, are off table during term of contract.  (Can always ask midterm, but don’t have right to insist.)


1.
Permissive Subjects and Midterm Modifications:
a.
Allied Chemical & Alkali Workers v. Pittsburgh Plate Glass (1971): midterm modification of clauses in CBA dealing w/ permissive subjects do not violate statutory duty to bargain.

b.
Just as §8(d) defines obligation to bargain to be w/ respect to mandatory terms alone, it also proscribes duty to maintain only mandatory terms w/o unilateral modification for duration of CBA. Remedy for unilateral mid-term modification to permissive term lies in action for breach of contract, not in ULP proceeding.



2.
Jacobs Manufacturing (NLRB 1951):
a.
Facts: ER and U executed 2 year contract, re-openable 1 year post execution to discuss wage rates. U invoked reopening clause, gave ER demands, including ER undertake entire cost of existing group insurance plan and establish pension plan. ER refused to discuss on grounds that they were not appropriate under reopening clause; neither mentioned in CBA, but insurance discussed in negotiations.

b.
PP: Board said ER violated §8(a)(5) by refusing to discuss pensions w/ union.

c.
Issue: Is ER obligated to discuss midterm modification of items not found in CBA?
d.
Holding: Parties are obligated to discuss any bargainable subject upon request unless reduced agreement on subject to writing or agreed in writing not to bargain about it during term of contract.
e.
Reasoning: CBA did not itself impose obligation to discuss pensions or insurance, reopening refers to “wage rates,” seemingly narrowly ltd to matters directly related to amount and manner of comp for work. But, Act itself imposes duty to discuss pensions during this period. Pensions are w/in mandatory bargaining area, but never mentioned in negotiations. §8(d) does not license party to refuse, during life of contract, to discuss bargainable subject unless it has been made part of agreement.  This works to encourage practice and procedure of CB, serves to simplify and speed bargaining process by not requiring every subject be brought up before agreement is reached and allowing bargaining over subjects in future when more important.



If parties originally desire to avoid later discussion of matters not specifically covered in CBA, need only so specify in terms of contract itself. Majority also thinks ER has to bargain on insurance b/c while discussed in negotiations, this shouldn’t preclude its being brought up again. 



f.
Notes:

i.
Subsequent decisions make clear that only discussions constituting “waiver” will relieve ER of midterm duty to bargain about inclusion of provision on item. Board’s “clear and unmistakable” test of waiver is applicable, thus item must have been “fully discussed” or “consciously explored,” and union must have “consciously yielded or relinquished” in “give and take” of negotiations.

ii.
Zipper Clauses: Jacob Board said parties could avoid midterm discussion of issue not contained in agreement by specifying in terms of contract. So, zipper clauses used, indicating party’s acknowledgment that it had right and opportunity to make all demands and proposals during negotiations and waiver of right to bargain collectively on any subject contained in CBA, even if subject was not w/in knowledge or contemplation at time of negotiation.  (These only waive right to insist on bargaining; if party wishes to make unilateral change, it still must bargain to impasse. ER can use zipper as shield, not as sword.)

iii.
Strike during term of agreement may constitute breach of no-strike clause even if strike is over subject requiring bargaining under Jacobs. Also, strikes during notice and cooling-off periods of §8(d) are unprotected.



3.
Milwaukee Spring Div. of IL Coil Spring (Milwaukee Spring II) (NLRB 1984):
a.
Facts: Mid-contract, ER asked U to forgo scheduled wage increase, concessions, b/c ER lost large contract; also proposed to relocate ops. U rejected all ER offers, ER transferred ops, for econ, not animus, reasons. In MS-I, Board held ER violated §§8(a)(1), 8(a)(3), 8(a)(5) by deciding, during term of CBA and w/o U consent, to transfer assembly ops from unionized facility to non-unionized.  
b.
PP: On reconsideration, Board reversed original decision.
c.
Issue: May ER unilateral decide to transfer ops mid-term, after consulting w/ U to no avail?
d.
Holding: ER did not violate §8(d) b/c relocation didn’t violate specific term of CBA; decision is consistent w/ truthful bargaining.
e.
Reasoning: Generally, ER may not unilaterally institute change w/ respect to mandatory subjects of bargaining before reaching good-faith impasse. §8(d) imposes additional req when CBA is in effect and ER seeks to modify T&Cs, that ER must obtain union’s consent before implementing.



Before Board may hold ER violated §8(d), it must first identify specific term in contract ER’s decision to relocated modified, but there is no such term. (i) While decision to move was motivated by desire for relief from contract’s wage and hour provisions, relocation doesn’t modify this. ER made proposals to modify wage and hour provision, U rejected, ER abandoned proposals. (ii) Also did not violate CBA’s recognition clause. Board has previously held such clauses encompass duties performed by unit EEs and that reassignment of work modified those clauses, but decisions consistently reversed by courts, and that would be better dealt w/ by work-preservation clauses, which are common.



MS-I would discourage truthful midterm bargaining over decisions to transfer unit work, b/c ER would be reluctant to mention wage concerns and so U would not offer concessions. This decision encourages realistic and meaningful CB.

f.
Dissent: ER voluntarily obligated itself to pay wages to EEs performing this work during term of CBA, cannot avoid obligation merely by unilaterally relocating work to another facility, just as it could not unilaterally reduce wage rate. §8d violation should be based on ER motive, here desire to avoid an agreed to contract term.




g.
Notes:

i.
Where basic dispute can be characterized as one of contract interpretation (i.e. no specific and unambiguous provision covers matter), NLRB generally will not treat alleged breach as “modification” and thus not as statutory ULP.

ii.
In enforcing above, DC Cir said it thinks that when parties negotiate CBA and stipulate they will arbitrate disputes arising under it, they have waived many statutory rights under NLRA, should only resort to contract remedies.

iii.
ER who bargains to impasse over mandatory subject not contained in contract must ordinarily comply w/ notice and waiting periods prescribed by §8d before instituting changes.

C.
“The Law and Econ of CB: An Intro and Application of the Problems of Subcontracting, Partial Closure, and Relocation,” Wachter and Cohen:
1.
Sunk-cost-loss rule: permits changes are consistent w/ joint profit maximization, while preventing moves profitable to ER only b/c of strategic gains at expense of EEs.

2.
Under Rule, ER has broad power to determine scale and scope of ops, but deters strategic behavior by both parties b/c ER would lose expected profits in investments in labor and physical capital.

3.
Fibreboard: Rule recognized implicitly by Stewart’s concurrence, realizing that in this case, sub-K was strategic, as ER didn’t incur any sunk costs, so should be bargaining rule, but that there are situations where subK may be nonstrategic means of adjustment whereby sunk costs are enough deterrence.

4.
First Nat’l Maintenance: confirmed SC’s willingness to allow ER to act unilaterally in response to mkt declines when ER incurs sunk cost loss. ER’s decision involved change in scope and direction of enterprise, so no need to bargain, though effects bargaining required.

5.
Property rule entitlements are less costly than bargaining rules:

a.
U can engage in strategic behavior under bargaining rule, making ER delay or change decision.

b.
Mgmt needs speed, flexibility, and secrecy.

c.
U has continued protection under property rule w/ effects bargaining, mandatory bargaining in conjectural stage, prohibition of decisions based on anti-union animus.
XV.  
Weapons of Econ Conflict; Strikes and Countermeasures (HEF 579-642; Fdtns, 151-62)


A.
Strikes and ER Counter-Measures

1.  
Econ Pressure and the Duty to Bargain:


a.
NLRB v. Insurance Agents’ Int’l Union (1960):  See Above!

b.
Role of Econ Conflict in Bargaining Process and Causes of Strikes: SC’s decision in IA emphasizes central role of strikes and other forms of econ conflict in CB process.

i.
Underlying NLRA and RLA is idea that CB works as method of private determination of T&Cs only if parties are able to communicate intensity of prefs and test other side’s resolve and bargaining power by using self-help.


(a) U’s weapon is strike, collective w/drawal of services of represented EEs; also can use picketing, at ER or suppliers/customers.

(b) Mgmt’s weapon is maintaining ops in face of strike, and lockout, preemptive refusal to allow EEs to work pending resolution of dispute.





ii.
Success of strike is function of bargaining power, which depends on:






(a) Profitability of firm and its ability to raise prices w/o losing mkt share,

(b) Ability of U to impose production losses on firm, which varies w/ ER’s ability to rely on inventory or continue production w/ subs and mgrs,

(c) Financial resources of ER to w/stand losses incurred during strike, and

(d) Financial resources of EEs to w/stand losses incurred during strike.

iii.
IA says use of econ weapons is not inconsistent w/ good faith bargaining, so should not be regulated under §§8(a)(5) or 8(b)(3), but instead should be regulated under §§8(a)(3) and 8(b)(2), provisions concerning motive.

iv.
In IA, unprotected partial strike held not to violate §8(b)(3), and Board made clear that peaceful strike does not suspend ER’s duty to bargain.



2.  
Strikers and Replacements:



a.  
Mackay Radio Doctrine: NLRB v. Mackay Radio and Telegraph (1938):
i.
Facts: After unsuccessful negotiations w/ ER’s parent, nat’l U called general strike, local participated. ER brought in EEs from other offices to sub. Strike unsuccessful, ER said all but 11 could return, those had to file reinstatement apps; b/c only 5 replacements wished to stay, 6 got jobs back, 5 were denied reinstatement (and had been prominent in union activities).

ii.
PP: Board held that denial of reinstatement violated §§8(1) and 8(3), ordered reinstatement and back pay. CoA denied enforcements.

iii.
Issue: Is failure to reinstate econ strikers an ER ULP?
iv.
Holding: Strikers remained EEs under §2(3) and evidence supported finding of discrimination in denial of reinstatement.

v.
Reasoning: No ULP to replace strikers in order to continue business, and ER not bound to discharge those hired to replace of strikers. Not ULP to reinstate only so many strikers as there were vacant places to be filled. But, it is ULP to discriminate in reinstatement against those who had been active in union.




b.
Reinstatement Rights of Replaced Econ Strikers:
i.
NLRA does not prohibit ER from attempting to maintain ops during econ strike by hiring permanent replacements, but replaced strikers remain EEs and retain pref rights to reinstatement.

ii.
NLRB v. Fleetwood Trailer (1967): striker remains EE under §2(3) until he has secured regular and substantially equivalent MENT; failure to reinstate discourages EEs from engaging in protected activity, so §§8(a)(1) and 8(a)(3) violation is made out unless ER discharges burden of showing legit and substantial business justification, such as replacement of all strikers or elimination of jobs by changes in production; absent such showing, ER, w/o regard to intent or anti-union motivation, violates Act.

iii.
Laidlaw (NLRB 1968): econ strikers who unconditionally apply for reinstatement when positions are filled by permanent replacements: (1) remain EEs; and (2) are entitled to full reinstatement upon departure of replacements unless they have acquired regular and substantially equivalent MENT, or failure to offer reinstatement was for legit and substantial business reasons.




c.
Notes:

i.
Leg intent shows Cong supported Board’s concession that ER could hire replacements. Taft-Hartley codified this by saying permanently replaced strikers lose eligibility to vote in NLRB election if strike is >1 year, §9(c)(3).
ii.
Reinstatement obligation is ltd to previously held or substantially equivalent jobs; ER may, but is not required to, offer former strikers nonequivalent positions for which they are qualified, but striker’s acceptance of such position does not extinguish statutory right to subsequent reinstatement to pre-strike position or substantially equivalent one.

iii.
Brooks Research & Mfg. (NLRB 1973): rejected argument that time limits should be placed on Laidlaw rights, like one-year limit governing replaced strikers’ voting rights, but stated that ERs might at reasonable intervals require EEs on pref list to indicate whether they still desire reinstatement.

iv.
Eagle Communications (NLRB 1982): ER statements are consistent w/ law cannot be characterized as coercive, so not violation unless ER threatens that in event of strike EEs will be deprived of rights in manner inconsistent w/ Laidlaw.




d.
Strike Settlement Agreements:
i.
Waiver of Laidlaw Rights: United Aircraft (NLRB 1971): sustained agreement extinguishing all reinstatement rights 4.5 months after strike was settled; indicated this was ok, so long as period fixed by agreement is not unreasonably short, not intended to be discriminatory, or misused by either party w/ object of accomplishing discriminatory objective, was not insisted on by ER in order to undermine status of bargaining rep, and was result of good-faith bargaining.

ii.
Displacement of Replacement Workers: U will be loathe to settle w/o some provision for restoring strikers, even if it ousts permanent replacements.


(a)  Although replacements are statutory EEs protected from U-based discrimination under §§8(b)(1)(A) and 8(b)(2), and are members of bargaining unit to whom U owes duty of fair rep, there is little litigation challenging U’s disregard of welfare of replacement workers.


(b)  Conventional response is that U may lawfully seek to parcel out ltd # of jobs b/tw strikers and permanent replacements on nondiscriminatory basis, such as seniority or job classifications.


(c)  Belknap v. Hale (1983): damages actions for breach of contract and mis-rep filed by ousted permanent replacements against ER are not preempted by NLRA, although SC left open whether award of specific performance would be preempted; ER may make promise of continued MENT subject to any settlement agreement w/ U w/o sacrificing Mackay right to insist on retention of permanent replacements at strike’s end.




e.
Proposals to Repeal or Modify Mackay Radio:
i.
Several Canadian provinces and Canada’s fed labor code bar permanent replacements, some provinces bar use of temp replacements and transfer of EEs from other locations to struck facility, and either ban or restrict ER’s ability to have work performed by others employed at struck facility.

ii.
AFL-CIO has tried, to no avail, to get leg passed prohibiting resort to perm replacements while continuing to allow hiring of temp workers during strikes.

iii.
Some advocate req of “business necessity” before ER may hire perm replacements.

iv.
Estreicher recommends defined period of immunity from perm replacement post-strike, as it encourages parties to continue talking even though strike has occurred, yet preserves corrective influence of prospect of perm replacement.

v.
Some also think Mackay doctrine should be made mandatory part of negotiations.





vi.
Notes:

(a)  Joint costs theory of strikes argues strikes will be used less when joint costs are high relative to cost of other mechanisms for resolving differences.  Proponents say anti-strikebreaker leg makes strikes more costly to firms by increasing output losses, less costly to EEs by improving labor’s bargaining power and possibly increasing relative wages.  

(b)  Hiring of perm replacements actually occurs very infrequently.

f.
ULP Strikes: Mackay rule only applies in econ strikes, and rights of ER, strikers, and replacements are different in case of ULP strikes.

i.
Where strike is caused by both bargaining impasse and ULP, it is deemed ULP strike as long as strike was motivated in part by ULP.

ii.
Also, if ER commits ULPs during econ strike, finding of causal connection b/tw ER’s conduct and continuation of strike converts it into ULP strike, even if ULP was not sole or even predominate factor in prolonging strike.

iii.
Strikers replaced following conversion of strike are treated as ULP strikers.

iv.
Determining cause of strike is crucial b/c:


(a)  ER is required to displace even ostensibly perm replacements to make room for ULP strikers who have made unconditional app for reinstatement.  (If ER doesn’t, strikers are entitled to back pay from date of application.)

(b) ULP strikers can vote irrespective of length of strike, but under §9(c)(3) permanently replaced econ strikers lose right to vote if strike has gone on >12 months. (Also, only perm replacements have voting rights, so replacements for ULP strikers cannot vote while perm replacements for econ strikers can).

(c)  Strike called to protest ULP, unlike econ strike, does not violate conventional no-strike clause of CBA unless strike was in protest of “non-serious” ULP.  (Generally issue that could be redressed through grievance and arbitration procedure.) Also, ULP strike does not constitute strike whose object is termination or nullification of agreement triggering notice and cooling-off obligations.

(d)  Older judicial precedent held that Board has greater authority to reinstate ULP strikers who have engaged in picket-line misconduct than econ strikers who have done same. But, since mid-‘80s, NLRB doesn’t draw distinction.

v.
Courts critical of Board’s reliance on self-serving U testimony in determining cause of strike, and often reversed on these determinations.




g.
Honoring Picket Lines:
i.
Success of strike often depends on striking U’s ability to encourage other EEs, both of struck ER and other firms, to refuse to cross picket lines.

ii.
Well established that even single EE’s decision to refuse to cross picket line is concerted activity for mutual aid and protection w/in §7.

iii.
But, refusal to cross picket line can be unprotected when:


(a)  Picket itself is illegal, like secondary boycott violative of §8(b)(4), in which case refusal to cross makes common cause w/ unlawful activity.  (Contractual provisions purporting to protect EEs honoring secondary pickets may also be unlawful.)


(b)  EE through CB may have waived any §7 right by agreement.  (Board oscillation as to whether conventional no-strike clause should be read to contain waiver of right to engage in sympathy strike.) Current rule is such clause is presumed to cover sympathy strikes unless contract as whole or extrinsic evidence demonstrates otherwise.

iv.
Board has consistently taken view that ERs lack justification to permanently replace or discharge EEs who refuse to cross picket line. But, courts have given greater weight to ER’s interest in avoiding delay and loss of business from EEs honoring of “stranger” picket line, and are more likely to sustain perm replacement and in some circumstances discharge.




h.
Role of Impact Analysis: 
NLRB v. Erie Resistor (1963): not about motive, just can’t act in way that makes it too easy for ER to win.
i.
Facts: Parties negotiating new CBA; at expiration of old, EEs struck. ER first filled in w/ non-unit EEs, could only do 20-30% of normal production, so hired perm replacements. ER notified U that replacements (and EEs who returned from strike) would get super-seniority. Finally, ER and U reached agreement, some EEs returned, but many resigned from U.
ii.
PP: ALJ found policy was promulgated for legit econ reasons, not illegal or discriminatory purposes, recommending dismissal. Board disagreed specific evidence of discriminatory intent was required, says super-seniority is per se illegal. CoA denied enforcement.

iii.
Issue: Does ER commit ULP under §§8(a)(1) and 8(a)(3) when he extends 20-year seniority credit to replacements and strikers who return to work?

iv.
Holding: Super seniority, by very terms, operates to discriminate b/tw strikers and non-strikers, both during and after strike. Agrees w/ Board; this is illegal, unless outweighed by overwhelming business interest, not present here.  Mackay shouldn’t be extended beyond current bounds; super-seniority is not acceptable method of resisting econ impact of strike.

v.
Reasoning: In absence of finding of specific illegal intent, legit business purpose is not always defense to ULP charge. Intent to interfere w/ U rights is helpful, may be necessary in some cases, but not required element of offense.  In some cases, outcome may be same when intent is founded upon inherently discriminatory or destructive nature of conduct itself.



Board found of super-seniority plan: (1) s-s affects tenure of all strikers, while perm replacement, under Mackay, affects only those actually replaced; (2) s-s operates to detriment of those who participated in strike as compared to non-strikers; (3) s-s made available to striking unit EEs as well as new EEs is offering individual benefits to strikers to induce to abandon strike; (4) extending s-s to striking unit EEs as well as replacements deals crippling blow to strike effort by undermining community of interest; (5) s-s renders future bargaining almost impossible, as EEs are divided into 2 camps.





vi.
Notes:

(a)  Offering s-s is bad, and Erie Resistor situation is not like when EEs cross picket lines and offer services based on ER’s final offer, basically showing U’s econ demands are skewed. Instead, ER is doing more than providing mkt check on U demands, but is taking extraordinary measures, not at all reflective of what practices will be at strike’s end, but to beat back strike.

(b)  ER may decide to hire replacements at same wage and T&Cs as striking ERs, but there is no legal req that ER do so, and he does not have to bargain w/ U over replacement T&Cs.

(c)  Aqua-Chem (NLRB 1988): adopted position that ERs could extend recall rights to laid-off replacement workers if they had “reasonable expectancy of recall,” based on factors including ER’s past business experience, ER’s future plans, length of layoff, circumstances of layoff, and what EE was told regarding likelihood of layoff.  (No word on order of recall, however.)

i.
NLRB v. Great Dane Trailers (1967)

i.
Facts: Expired CBA provided for payment of certain vacation benefits.  U and ER couldn’t agree on new CBA, U struck, ER used non-striking EEs, replacements, and strikers who abandoned strike. Many strikers demanded accrued vacation pay, ER refused by saying all contractual obligations had been terminated by strike, so none had right. Then, ER said it would give benefits to all those who had been at work.

ii.
PP: CoA held that, although discrimination b/tw striking and non-striking EEs proven, Board’s conclusion that ER had committed ULP was not well-founded as there had been no affirmative showing of unlawful motivation to discourage U membership or interfere w/ exercise of §7 rights. ER had introduced no evidence of legit business purpose, but CoA speculated there might be one, therefore denied enforcement.

iii.
Issue: May ER, in absence of proof of anti-union motive, be held to have violated §§8(a)(3) and 8(a)(1) when it refused to pay striking EEs benefits accrued under terminated CBA while it announced intention to pay benefits to striker replacements, returning strikers, and non-strikers who had been at work during strike?

iv.
Holding: ER had no legit business justification for discriminatory conduct, so did not meet burden of proof; Board conclusion supported by substantial evidence.

v.
Reasoning: ER’s refusal to pay benefits to strikers was discrimination in simplest form, as some EEs who met conditions specified in expired CBA were paid accrued vacation while others who met conditions but had engaged in protected activity were not.  This discouraged participation in concerted activity.  Inquiry proceeds to anti-union motive, however.



Several controlling principles: (1) if it can reasonably be concluded ER’s discriminatory conduct was inherently destructive of important EE rights, no proof of anti-union motivation is needed and Board can find ULP even if ER introduces evidence that conduct was motivated by business considerations; (2) if adverse effect of discriminatory conduct on EE rights is comparatively slight, anti-union motivation must be proven to sustain charge if ER has come forward w/ legit and substantial business justifications. In either, once proven that ER engaged in discriminatory conduct which could have affected EE rights to some extent, burden is on ER to establish he was motivated by legit objectives since proof of motive is most accessible to him.

XVI. 
Other Info, Not on Exam:

A.
Recognitional/Organizational Picketing:

1.
Union ULP, §8(b)(7): only violable by picketing (not by hand-billing, placing signs, sky-writing), which is walking up and down w/ placards (viewed differently b/c signal to other labor orgs that solidarity is being invoked).  Elements of offense:

a.
Picketing for recognitional (or organizational) object.  (Area stds protest picketing doesn’t count, nor does ULP picketing, or any other reason.)

b.
Prohibited means.

c.
Picketing must come w/in §7(b)(7), three situations:

i.
If ER has lawfully recognized another union, and Q concerning rep cannot be raised.  (Contract bar)

ii.
Valid election has been held in last 12 months. (Election bar under §9(c))  (Neither first or second union could picket now.)


(a)  Exception: this could be way to challenge Board determination of unit or other election issue. Losing U can challenge rep proceeding, by converting rep determination into ULP proceeding. But, really hard to muster support to have recognitional picketing after you have lost.

iii.
Picketing engaged in for no >30 days w/o filing petition. (Theory: don’t go outside system, U can only picket for certain period of time.)  This is most frequent problem.



2.
Remedies: cease and desist order, no damages.  States can’t add remedies


B.
Secondary boycotts, §8(b)(4): Elements:

1.
Prohibited means: hand-billing not sufficient (di Bartolo: U can handbill, no matter what), so U can have secondary object to handbill.

a.
Pressure on EEs (induce/encourage, like §8(a)(1)): relatively mild may be enough (this is typical situation);\

b.
Pressure on managers: so long as pressure is lawful, not restraint or coercion, threatening w/ handbill is lawful, but picketing would not be.

2.
Prohibited objects: several listed, but cease-doing-business is most common prohibited object.

a.
If union has problem w/ ER, they can picket ER, w/ object of shutting down ops.  This would require picket (not simple strike), if EEs are fungible, if ER is having slow period or build up of inventory, if EE picked time to strike when nothing would be moving anyway.  (Strike when needed, picket when not.)  Peaceful picketing where no one is precluded from crossing line is completely ok, so really you are targeting consumers and deliveries.

b.
If confine picketing to struck ER’s premises (ER’s other plants included), this is primary situs picketing, held not to be w/in §8(b)(4)(B).  Board doesn’t take pure ownership view in determining who is same ER, but instead requires it to truly be same ER (so can’t picket GE when targeting NBC).

c.
Once move to secondary situs: where EEs of secondary ER are, such as suppliers or purchasers, it violates §8(b)(4)(B) to picket here. (Idea is to confine labor disputes to situs of primary ER.)

3.
Remedies: cease and desist, injunction (10l), private right of action and damages (only place in statute w/ private right of action and damages, §303, don’t even have to be ER)

4.
Exceptions to §8(b)(4):

a.
Ally doctrine: If ER2 is doing struck work, it is w/in primary dispute, like replacement workers.  (Also, same ER through common ownership and common mgmt. Like NBC w/ studios all over country, in same line of business, all in league together.)
b.
Common situs: sometimes, situs moves, often in transportation (Moore Drydock).  If primary work is being done at second site, U can picket at second site, so long as effect and message of picketing is contained to primary ER.


C.
Two preliminary injunction provisions:



1.
10j

2.
10l: only available for U ULPs, §§8(b)(7), 8(b)(4); mandatory injunction proceeding, if RD thinks there was violation, must go to DC to get injunction.  If you wait for ULP proceeding to get done, ER may be out of business or be forced to cave.


D.
Union requested reforms:



1.
Get rid of Mackay Radio.



2.
No elections, cert by card count.



3.
Damage actions for ER ULPs.
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Holmes 101: Don’t park your common sense at the door.

Gompers 101: Organize around self-interest.


