I. Justiciability 

A. Issue must be Justiciable

1. Cudahy v. Quirk( no wagers, hypothetical and  political questions are not justiciable. Issue must come up in an actual case or controversy in order to be justiciable.

a. Facts: Quirk challenged the Jaycees, offering to give them $1000 if four glasses of floridated water each day didn’t cause disorders, or if the Jaycees find that Quirk has misrepresented the matter. Jaycees demand $1000 for misrepresenting the issue. Quirk refused to give. Jaycees sue seeking 1) that Quirk did misrepresent, 2) a court finding that floridated water can’t cause disorders, 3) judgment of $1000. Verdict for P, then appealed. Court threw case out because not justiciable (court brought this issue up sua sponte (on its own) according to rule 12h3. (lack of justiciability is a 12b grounds for dismissal) 

b. Message: Courts will not decide wagers because against public policy. (wants to deter wagers and deciding them would encourage them). Courts will not decide political questions—they are best left to the voters or other branches of gov. !!! (Also, these types of questions would open FLOODGATES. Courts are looking for the best parties with the best records—this case should be brought by someone who has been injured by floridated water. (case or controversy)

2. Orlando v. Laird( Courts will not decide political questions that should be left to the legislatures. Separation of powers( Court doesn’t want to step on legis. Toes. 

a. Facts: Orlando sues Secretary of Defense and others claiming that they exceeded their constitutional authority by drafting them when Congress had not formally declared war. Court finds that evidence shows that Congress supported the war effort—the lack of a formal declaration was a policy decision. Congress should decide how war should be declared. WPA can’t give courts power to decide if the constitution doesn’t. 

b. Message:  Courts will not step on the toes of congress and tell Congress how it must behave. That is a political question for the legislatures to decide. 

B. Issue must come up in an actual Case or Controversy
1. Constitution does not allow federal courts to give advisory opinions. US is adversarial, and only people with specific interests in actual cases will give the issue its best airing. 

C. Plaintiff must have Standing to bring suit 
1. Excello Corp. v. City of Chicago( must have direct particularized injury, standing is search for best plaintiff. 

a. Facts: Excello makes machines which make paper cartons. It sells the machines to companies like American Can Company which makes the cartons. A Chicago ordinance is passed which prohibits distributing milk in paper cartons. Excello sues the city. 

b. Message: No standing if no direct particularized injury. Damage to Excello does not spring directly from the ordinance. Every decision has a ripple effect on the economy, only the most direct victim with the most particularized injury should bring suit. Also, Fed. court can’t tell Chicago what to do. A consumer facing increased prices resulting from the ordinance might bring this case. A milk co. could bring the suit—injured because prices would go up if forced to sell in glass bottles. Excello could sell cartons to OJ distributor

c. Stare decisis( The notion that once an issue has been decided, it sets precedent. The issue must be decided by the best plaintiff. Excello should have argued why it was the best plaintiff. 
2. Bennett v. Spear( If plaintiff’s interests are within zone of interests, the case is a case or controversy, and the issue is redressable, standing will be affirmed. Facts: Fish and Wildlife Dept. wrote an opinion that water levels should be kept low to protect suckerfish—this would deny plaintiffs much needed water (direct and particularized injury here). Citizens have right to seek judicial review of the opinion. Plaintiffs seek review. Standing is affirmed!!! Endangered Species Act tires to protect the environment. To the extent that protecting the environment doesn’t hurt most people, people injured by such protection do have a particularized interest. 

a. Zone of Interests Test—to determine what interests have standing. In this case, the Act said any person can seek review, so anyone has standing. Plaintiff’s interest must fall within zone of interests meant to be protected.   

b. Prudential Test: Court can avoid taking a case in order to preserve judicial resources. 
c. Private Attorney’s General: state has limited resources and private right of action will allow private citizens to resolve issues beneficial to all because state doesn’t always have resources to fight. 

d. To determine if a private right of action exists, must ask: a) Did Congress create a private right of action? B) Could they do it under the constitution?  

3. Farthingham v. Mellon( US Supreme Court says that tax payers don’t have standing to challenge congressional decisions.

a. Facts: Congress passes Maternity Act. Federal money is used to help mothers and children. Mrs. Farthingham doesn’t want her money spent on Maternity Act. She sues under the 10th amendment (whatever powers not given to US in constitution remain with the states). She claims that her injury is increased taxes. 

b. Message: Mrs. Farthingham is not any more affected by this than anyone else. So her injury is not particularized. Taxpayers do not have standing. 10th amendment was not drafted to protect tax payers. Floodgates! 

4. Klast v. Kohn(Tax payer will have standing to contest federal  money spent on religious schools. 
a. Facts: Klast is Jewish. He doesn’t want his tax money spent on religious schools that are mostly Christian. He sues under the first amendment which protects minorities. He is affected differently than the majority, who benefit from this expenditure.  He has a right of action under 1st amendment, which protect minorities. 

b. Message: The particularized doctrine (standing) protects the minority against the majority.
5. Raines v. Byrd( Plaintiff must have a distinctive, particularized injury. 

a. Facts: Byrd and other sentators object to the Line Item Veto Act which allows the President to veto Congressional decisions. Byrd says that it undermines his vote. Act affects every Senator in the same way. Also, it affects the position of congressman not Byrd himself. No injury once Byrd leaves office. NO particularized injury. 

b. Message: To have standing, plaintiff must have a particularized injury that is distinctive from other people’s injury. 

D. Redressability

1. Simon v. E. Kentucky Welfare( Injury must be redressable by court for court to hear it. 

a. Facts: Simon brings a claim against tax reductions on donations to institutions that are not hospitals. He thinks that this rule will specifically hurt hospitals (and indigents who are served by these donations) since now people will have similar incentives to give their money to other institutions.

b. Message/Holding: Even if the court rules against the reductions, the ruling would not guarantee that people will donate to hospitals and indigents will be helped. Consequently, this issue is not redressable by the court.  

2. Lujan v. National Wildlife Fed.( US must have ability to remedy the situation to decide it. Must be redressable! 

a. Facts: Plaintiffs want to sue re: species outside of US that is endangered. Message/Holding: US Act does not apply to endangered species all over the world. Since the issue is not redressable, parties have no standing, issue is not justiciable. 
E. Political Questions


1. Orlando v. Laird( Courts won’t answer a question that it doesn’t have the power to answer (political questions). Such questions must be left to the legislature—court doesn’t want to step on toes. 

a. Facts: Plaintiff challenges his deployment orders to Vietnam on grounds that they are not constitutional, since Congress never formally declared war, so the war was not authorized. 

b. Message/Holding: While there is standing and a redressable claim, the court does not want to hear this case. Congress supported the war effort but didn’t make the formal declaration—perhaps a strategic decision. Court can’t decide what is the legal way to declare war, that’s a political question for congress. There is no judicially manageable standard that Court can decide upon (court doesn’t have power to limit congress when congress hasn’t limited itself.) Lack of judicially manageable standard is an excuse/ a reason why a court won’t want to take a case. Judiciary can’t step in and declare who gets the power to declare war and how—that’s not its constitutional role. This is a political question for the legislature not the court!!!

c. WPA: President can only commit for 60 days, and then needs congressional approval to extend. If this law is constitutional, it contains a judicially manageable standard that court could rule on (61 days is illegal!!!)  

F. Hypothetical Question

1. Self Insurers Association v. State Industrial Commission—No advisory opinions re: hypothetical questions.

a. Facts: State Indust. Commission wants appellate court to determine if policy they want to implement would be legal (constitutional).  This is an advisory decision request about a hypothetical question. (Policy would  require every employer to pay into State’ Workman’s comp. Self Insurers don’t want to do this.) 

b. Message/Holding: Federal court can’t decide the question since it is not an actual case or controversy. Case is not yet ripe for adjudication. State court can do this. (though the opinions are not binding.)
G. Test for Standing/Case or Controversy. 

1. concrete and particularized injury

2. cause traceable to defendant

3. injury redressable by court. 

H. Timing—Mootness precludes justiciability 

1. Defunis v. Odegaard( If decision won’t make a difference in the outcome for plaintiff, court won’t hear it because the plaintiff doesn’t have enough riding on the decision to make the best argument. 

a. Facts: Defunis wanted to go to law school at U Washington. He didn’t get in and sued school for its racist admissions policy—this was a challenge to an early affirmative action program. Washington Sup. Ct granted a mandatory injunction declaring that he must be allowed to attend school until case is decided. Eventually, Law School says that whatever the outcome of the case is, he will be able to graduate.

b. Message/Holding:  US SC doesn’t grant cert. Since it won’t effect the outcome of the case—Defunis will have his degree regardless. Court wants best plaintiff—since Defunis will have his degree anyway, he won’t fight as hard. 

2. Exceptions to mootness

a. Voluntary cessation (neighbor plays the drums really loudly late at night. Promises to stop when you threaten to sue. Stops. Since he can start again at any time, must be able to sue.) 

b. Capable of repetition but evading review (pregnant woman who wants an abortion, but by the time the case gets to court, she the baby will have been born and the issue will be moot!) 
3. Aetna v. Haworth( While lack of current case or controversy would preclude justiciability, but all the facts have crystalized (best litigants, good record, redressable, controversy bound to come up) we allow the case of the future to be fast-forwarded to present and the court can issue a binding  declaratory judgment. 

a. facts: Defendant took out 5 insurance policies and made  payments over the years. Then he claims he is disabled, stops making payments, though he will want to collect on his death. Insurance co (P) thinks he is lying. It declares that payments have lapsed and voids the policy. P sues for declaratory judgment that policies are null and void. P wants an unprecedented declaration of rights because by the time this case would come to trial, D would be dead and it would be impossible to prove that he was not disabled. Aetna needs this case decided because it doesn’t want to have to earmark money for the Haworths.

b. holding/message: insurance company can fast forward a potential case and pretend a future case is happening now (Cora v Aetna is the future case which is bound to happen—suit for collection of policy). This is the first case heard after passage of  Declaratory Judgment § 2201 (Rule 57) 

II. Subject Matter Jurisdiction—jurisdiction is power to interpret and apply the law. Diversity and federal question. 

A. Diversity § 1332—Fed. Court has power to hear cases between citizens of different states. 

1. Strawbridge v. Curtiss( Maximum diversity is required under 1332. 

a. Holding/Message: At least one party must be a US citizen or permanent resident, and both parties must be domiciliaries of different states (must be present with intent to remain).

b.  Rationale: reduces the federal case load. Since 1332 is about preventing bias, if there are citizens from the same state on both sides of the issue, bias won’t be a problem. (Mass isn’t going to screw Curtiss because he is a co-defendant with someone from Mass.) Fed. court wants to hear some diversity cases (should know what’s going on in the country.) Max. diversity and amt. in controversy limit the numbers. 

c. 1335—minimum diversity required in interpleader case (one defendant must pay off many plaintiffs—plaintiffs don’t all have to be diverse from def. or other plaintiffs.) Amt. in controversy must be over $500 A single transaction can affect people from many states. The need to consolidate litigation into one place—more fair for insurance company and more efficient gives rise to requirement for only minimum diversity. (Defendant must be diverse from at least one of the plaintiffs.) 

B. Determining citizenship of Parties---

2. Domiciles

a. Aliens/Stateless: One party must be a US citizen or permanent resident. Expats. and stateless can’t be sued in federal court. Alien v. Alien  or Expat v. Alien cannot go forward. 

b. Corporations (1332(c)): Corps can be citizens of more than one place—a) principal place(s) of doing business, b) place of incorporation. Allowing corporations to be citizens of more than once place reduces the federal case load. 

c. Insurance companies (1332(c)) Insurance Cos are residents of  a) principal place of business, b) state of incorporation. C) citizen of a state where insured person is domiciled only when IC is directly sued (instead of insured person) by plaintiff. This part ensures that case will be hear in State court if P is from same state as insured. 

d. Unincorporated Associations (p. 315) ( Rule 17—whoever makes the actual business decisions determines domicile. 
e. Citizenship of deceased, child, incompetent is the  relevant one when represented by a guardian, relative or legal trustee (ignore the guardian’s citizenship) ( § 1332(c) 

f. Domicile on day complaint is filed is the domicile registered. 
C. Real Party of Interest Test—parties with real interest must be diverse. 
1. Carden (LA)  v. Arkoma (AZ)( Must be maximum diversity among limited and general partners since all partners are real parties of interest (Rule 17A) . 

a. Facts:  Plaintiff files in Fed. Court. Arkoma (D) motions to dismiss for lack of diversity because one of its limited partners is not diverse from Carden.  Arkoma is a limited partnership. The general partners do all the work. Carden wants only general partners counted because he wants Fed court but the limited partner destroys diversity. Defendant claims must count everyone because every partner must pay taxes on money earned and has a vested interest. 

b. Message/Holding: Court holds that limited partners count and diversity does not exist. (when looking at an unincorporated association, must look at the citizenship of ALL members.)  Carden appeals. Fed. court will look at the real party of interest test. All parties that have an interest must be diverse—this allows Fed court to limit docket. The court permits an Interlocutory appeal (§ 1292) of the  decision about diversity, since it is a controlling issue. The decision about diversity can be appealed before move to discuss merits.

c. Fed Ct. should Look to see if AZ thinks limited partners are real parties of interest, but it didn’t. 

2. Rose v. Giamatti

a. Facts: Pete Rose is investigated by commissioner for gambling. Rose(OH) wants to preempt hearings by Giamatti (NY) so he sues him in state court. He joins ML baseball (OH) and Cin. Reds (OH) so that it can’t be removed to federal court. The joinder defeats diversity and allows the case to be heard in Ohio State court, where everyone loves Pete Rose. Giamatti wants to remove to federal court but can’t because of lack of diversity. Giamatti claims fraudulent joinder (§ 1359) and says that ML and Cin Reds are not real parties of interest (17a) 

b. Message/Holding: Cin Reds and ML baseball are are fraudulently joined. Giamatti can remove to federal court. 

3. Kramer(TX) v. Carribean Mills (Haiti) –Can’t fraudulently join to establish jurisdiction when parties otherwise wouldn’t have it because of lack of citizenship.

a. Facts: A Panamanian sells his claim against CM to Kramer (Texan) for $1. Case between Panamanian and Haitian can’t go forward (§ 1332 (4) ) Panamanian offers Kramer 5% of judgment. 

b. Holding/message: Court brings up collusive (fraudulent)  joinder sua sponte and dismisses the case (§ 1359). Court can raise all jurisdictional issues sua sponte at any time. (12h3) 

D. Amount in Controversy must be over $75,000 in Diversity cases

1. Zahn v. International Paper

a. Facts: Class action suit against International Paper for polluting lake near property of plaintiffs. Rule 23 allows a group to represent a larger class if a) the numbers of the class are so numerous that it is impossible to join them all, b) commonality of claim of reps. To class, c) claim is typical of whole class, and the case is for adequate protection of whole class.   Zahn and a few others meet amt. in controversy but those who don’t are excluded. 

b. Message/Holding: Claims of different parties cannot be aggregated. Only parties that meet the amount in controversy can be included in the class action in federal court. If no party meets, class action fails. Here, Zahn met but many others didn’t. This defeats the point of a class action and threatens judicial efficiency. 

c. Rule 11—sanctions people for making fraudulent claims. The claim must be not less than $75,000 to a legal certainty. 

d. Zahn might have been overruled by § 1367. See below. 
2. 
Finlay v. San Diego Gas and Power (CA) and US Gov.  (post Gibbs and Moore) Appending non federal parties. 

a. Facts: Findlay and son were flying and hit an electrical line. They want to sue SD Gas and Electric and SD City, who are responsible for the runway lights, for negligence regarding the lights. It turns out, the US gov is resp. for the lights (FAA) so they must sue in Fed. court. Issue is whether or not the non diverse parties with state claims (v. SD Gas and SD municipality) can be heard in Fed. court. The claims are all connected. 

b. Holding: No. State claims must be heard in State court, regardless of how connected they are.

c. § 1367 and its potential effect on Zahn: This is hard, because a fair adjudication requires all three parties in same court room and US gov. can’t be sued in state court. Issue is resolved by § 1367 which establishes supplemental jurisdiction. § 1367(a) says that if jurisdiction is based on a federal question (§ 1331) jurisdiction is allowed over all claims that are part of the same case or controversy. However, 1367 (b) says that when juris. is based on diversity (§ 1332), claims brought by or against non-diverse parties joined under 14, 19, 20, 24 cannot remain in fed. court.1367(b) Parties joined in a class action suit are not specifically excluded from federal court. This might mean that parties joined in a class action suit that don’t meet the amt. in controversy can stay in fed court. When a Zahn type case came before the SC, the decision was 4-4 so it couldn’t overrule Zahn. Today Zahn stands. 

d. Rule 42—allows separation of claims if it’s all too confusing. 

3. Snyder v. Harris—Need at least one party who meets amt. in controversy. 
a. Facts: A group tried to bring a class action, but  no party had  a claim above amt. in controversy. Case thrown out. 
b. Message: Zahn and Snyder kills most federal class actions. Courts might not like class actions because they turn courts into mini legislatures. Class actions are individual trials to protect individuals.  Laws are supposed to protect the masses. 

c. Congress abolished amount in controversy for Arising Under (§ 1331) due to Nixon tapes.

d. Aggregation Rule : A party can aggregate two related claims against same person, maybe against 2 dif. people,  but can’t aggregate 2 dif people’s claims. 

4. Horton v. Liberty Mutual—1332b

a. Facts: Horton gets injured. He makes a claim for $ 14,000, but an administrative agency says that Horton should only get $1000. LM sues agency under diversity in a federal court to set aside the $1000 verdict. One week later Horton sues separately in state court for $14,000. Horton also counterclaims in federal court for the $14,000, but moves to dismiss because the plaintiff’s claim does not meet the amt. in controversy.

b. Holding/Message:  The court refused to dismiss and considered defendant’s counterclaim as satisfaction of the amt. in controversy. Unclear if this case stands for rule that must look at counterclaim also  to determine amt. in controversy. Horton might be an exception that can be applied only to very similar fact patterns. 
E. Federal Question Jurisdiction---§ 1331—questions that arise under federal laws or the constitution. (1875 this started)  Federal questions can be heard in state or federal courts (concurrent jurisdiction.) 

1. Louisville RR v. Motley
( Fed. question must be necessary and appear on the plaintiffs well pleaded complaint
a. Facts: Passengers who were owed free passes (this was agreement settled upon after Motley’s are injured.) sue RR for breach of contract when the RR stops giving in accordance with a  federal statute passed that prohibits free passes. The Motleys argue that the Federal Act doesn’t govern their case, and even if statute applies, it’s unconstitutional. 

b. Holding/message: Their main complaint is a breach of K. In their complaint, however, they anticipate that the RR will bring up the fed. statute as a defense. Court refuses to hear the case because the federal issue is not necessary to plaintiff’s case until AFTER RR argues it as a  defense. Even though Motley’s claim arises under a federal statute, and will likely bring up a federal question, their claim is a K claim, a state claim. They can’t include the federal question in their complaint and thereby dictate the defendant’s strategy. The defendant should have the freedom not to bring up the Federal statute in his defense. Fed question must appear in, and be necessary to, the well pleaded complaint. 

c. Well Pleaded Complaint Test (Motley Test) –Federal questions must appear on the face of a minimum well pleaded  complaint as could be filed in accordance with Rule 3 (rule about commencement of action starts with a  complaint) Judiciary wanted to limit the Holmes test. However, this case really was about a federal question and should probably have been heard. 

d. Holmes Test Federal ? is a question that arises under the law that creates the action. If the suit comes out of a federal law it is arising under. Essential Element Test is Holmes Test. 

2. Gully v. First National( WPC Rule. Same as Motley. 

a. Facts: State imposed taxes on a national bank. Bank declares state doesn’t have power, doesn’t pay taxes,  and state takes issue to court, suing for back taxes. Bank tries to remove to federal court. Complaint of state is PAY US TAXES. The defense is that Federal law doesn’t require it. 

b. Holding: Same as Motley. Federal issue only comes up in defense. Can’t anticipate defense—minimum case is a state claim so fed court throws  it out. 

c. Problem: by looking only at WPC, we eliminate some cases that have important federal components and let in some cases where the fed. question is really not so important.

d. 1257---if the highest court of any state makes a decision regarding the validity of a statute or treaty, you can appeal to the US SC. Enacted in 1948 so doesn’t apply here. 
3. Merrell Dow(OH) v. Thompson (Scotland)  

a. Facts: Thompsons and Mctavishes (from Canada and Scotland) use bendectin and claim that it causes birth defects. They sue for negligence, breach of warranty, SL, fraud, and gross negligence (state tort claims) and breach of FDCA (fed claim). They sue MD in Ohio State court. Party can only remove in diversity when defendant is not sued at home, and MD is at home so it can’t remove. MD tries to remove by saying there is a federal issue at play. (and a private right of action should be implied.)  
b. Holding: This complaint passes WPC. But there is no private right in FDCA, because FDA is supposed to supervise compliance with regulations.  Since there is no private right, it is not redressable, it should have been dismissed under 12b6. But court dismissed it under 12b1 (no federal question). Sounds like the court didn’t dismiss it for no private right of action, rather thought that tort claims should be heard in state court. BUT, the court might be saying that the question of whether there should be an implied private right of action is not a substantial enough question to be heard under § 1331—this seems to limit Motley’s WPC. 

c. Holmes Test is brought back through the Court v. Ash test for an implied right of action. (See Bivens). The court is basically saying that the main question (tort claim) does not arise out of a federal law.

4. Bivens v. 6 federal agents. 
a. Facts: Federal Narc. Bureau thinks that Bivens has drugs at home. They search without a warrant. No drugs were found. His rights are violated by the search, and he should be entitled to a remedy (the usual remedy would be that the evidence found would be kept out of the trial.) He wants monetary relief. But while his rights are protected in 4th Amendment, there is no express private right of action. Bivens sues for an implied right of action. 

b. Holding: Court grants his request and implies a right of action. (Court wants to deter illegal police activity. ) 

c. 4 part test for determining implied right of action (Court v. Ash)

i. specially intended to protect that plaintiff

ii. legislative history, congressional intent for right of action

iii. prior right of action in line with intent of statute

iv. is this area mainly state or federal?

5. Franchise Tax Board v. CLTV (1983) ( For DJ to be heard in fed. court, the fast forwarded claim must pass the WPC test. 
a. Facts: CA sues CLTV for CA taxes. CLTV says that ERISA governs in retirement account administrations and so it doesn’t have to pay. Franchise tax board takes claim for taxes to court to declare that ERISA says it’s okay to pay the money. Claim when ripe is CA v. CLTV—this is a state claim and there is no federal question (even though ERISA is a federal statute.) 
b. Message: Declaratory Judgments don’t change arising under rules.  Even Declaratory Judgments must pass the WPC rule. Unclear if Horton permission to look in counterclaim for fed. question applies. 
c. Other ways to create federal juris is 1333-1351

d. Oklahoma Tax Board-( federal question in counter claim does not allow removal.
6. Bottom Line from Oklahoma and Franchise Tax Board—if first claim is state and counterclaim is federal, this is not good enough to get into federal court (can’t remove there, and not good for DJA) Horton is different because that dealt with amt. in controversy for diversity and NOT Arising Under.

E. Protective  Jurisdiction 

1. § 1331-1351—Federal Jurisdiction is created by statute because Congress has a substantial interest in certain matters. (patents, post office, civil rights, certain litigants like diplomats etc.) This is exclusive jurisdiction—only the federal court can hear these cases. 

2. Karadin v. Karadzic (§ 1350) Aliens can bring claims re: violations of international law in American courts (§ 1350-Alien Tort Acts. If Karadzic was a sovereign, fed court might have had protective juris. over him.  He was tagged out of the zone of immunity and he is not a sovereign so no immunity! 
F. Supplemental Jurisdiction § 1367( Allows a plaintiff to bring both a state and federal claim in fed. court when the claims are related (pendant) or when defendant has a state counter-claim against the plaintiff (ancillary.) 

1. Gibbs v. United Mine Workers – 

a. Facts: Mine closes. New mine opened down street and hires Gibbs. Union tries, and succeeds in getting Gibbs fired by saying that it won’t do business with anyone who does business with Gibbs.  Gibbs claims against Union because of secondary boycott (federal claim) and conspiracy to mess with K (state claim). Is there jurisdiction over both claims? 

b. Holding: Fed. ct still had federal jurisdiction over related state claims (pendant jurisdiction established), even when federal claim is dismissed.  For pendant jurisdiction, must have common nucleus of facts. 

2. Hern v. Ursler
a. Facts: Hern brings two claims copy right infringement (federal) , and unfair competition (state). These are the exact same claims so fed court heard both. However, test is not so strict under Gibbs- just common nucleus of facts is required. Don’t need exact claims. 

3. Moore v. NY Cotton Exchange—Ancillary Jurisdiction
a. Facts: Moore sues Cotton under fed anti-trust law. Cotton counter claims under state law that Moore has misused info provided him by the Cotton Exchange. Both claims hinge on same facts. State claim hinges on federal claim so can be heard in fed. court. 

b. Message: Common nucleus of operative facts is key. Under ancillary jurisdiction both fed claim and state counterclaim can be heard in fed court for efficiency purposes and for fair play and sub justice—if one claim gets thrown out, court doesn’t hear the same story.  

c. Test: Must look at transactional relationship. This is case where claims must be heard together because if dismiss one claim the other claim will get screwed. IF only hear Moore’s antitrust argument, the Cotton Exchange could lose and Moore will still misuse information. Federal claim must be in original claim to get ancillary for the state counterclaim. 

4. Kroger (IA) v. OPPD (NE)+Owen (NE)( Additional Parties

a. Facts: Crane hits power-line and electrocutes Kroger (IA). Kroger sues OPPD (city agency)   (NE). OPPD impleads (Rule 14) Owen (IA(NE). Case gets dismissed against OPPD (because it’s really Owen’s fault).  Kroger amends the complaint and sues Owen alone. Owen was thought to be NE resident, but turns out to be from IA. Now no diversity. Fed. court throws out the claim because there is no diversity.

b. Holding/Message: A plaintiff cannot make a claim against an impleaded, non diverse party. (Kroger thought he’d be to get into fed. court if he sued OPPD and didn’t sue Owen! We can’t let people do indirectly what they can’t do directly. 
c. Other issues: This case is superceded by § 1367.  Kroger can’t assert a claim against a Rule 14 impleaded party who is non-diverse, but Owen can cross-claim against Kroger (for CN or something) . Can Kroger than counter-claim against Owen’s cross claim? No—but court allow it because this seems very unfair. (also, this is allowed Moore v. Cotton)

5. General Review of 1367( If you have jurisdiction over a claim than you have jurisdiction over all related claims with the exceptions of 1332 cases where parties are joined under 14, 19,20, 24 and you want to assert a new claim against one of these newly joined parties. Federal court can refuse to assert supplemental if it doesn’t want to decide a novel or complex issue of state law under 1367(c). 
a. Factors to consider when determining if  SJ is appropriate:

1) if specific issue of state law requiring state expertise( reject sup.

2) If state claim substantially predominates over federal claim( reject

3) Consider point at which fed. claim was dismissed. If much development, discovery has been done, efficiency would argue that fed. court should finish the case( accept sup.

4) Special circumstances, convenience to parties, duplication of work, closeness of ties claims( discretion to accept sup. 

5) Possibility of jury confusion—if trying claims together would be confusing, judge can use discretion to reject. 

D. Removal--§ 1441

1. only cases that could have been brought in fed. court in first place can be removed. 

2. can’t be removed if counterclaim is federal issue but original was not (Shamrock oil)

3. Whether the state claim is related to federal claim or not, can be removed. 

E. Special Rule: No collateral attack

1. Exceptions:  justiciability and subject matter and PJ can be collaterally attacked. 

2. 3 part test for collateral attack(  a) really egregious wrong, b) when a case should be in a specialized court (bankruptcy) and it gets heard in a regular court, it can be collaterally attacked (undermines authority of special courts), c) if necessary procedural stuff wasn’t at the first trial. 

F. Rule 12h—Use it or lose it. 

1. Must bring up objections early, before it is too hard to change things.

2.  12h3—court can bring up sm jurisdiction or justiciability at any time. 

III. Personal Jurisdiction—“over the body”-- State has right to control people who are within the state. Purpose of notice is to assert state power and give notice of pendancy of action. If domiciled, we don’t  worry about inconvenience or harassment. If there is PJ, person is bound by judgment. 

A. Presence

1. Pennoyer v. Neff( A person must be within the state for state to asserts its power over him. 

a. Facts: Mitchell(OR) sues Neff (CA) in Oregon. Notice given in accordance with Oregon statute. Neff doesn’t show up. Default judgment entered for Mitchell. He gets Neff’s land and sells it to Pennoyer. Neff returns years later and finds Pennoyer on land. Files suit in Oregon to get land back. (Neff (CA) V. Pennoyer (OR)) Pennoyer responds that he bought land from Mitchell in accordance with default judgment. Neff collaterally attacked the default judgment based on lack of PJ. 

b. Holding/Message Neff wins—there was no PJ because the method of giving notice was not constitutional—needed presence. TAG (for notice) would have been allowed for giving notice, but Neff was not tagged. If case had been brought in rem, collateral attack would probably not have succeeded.

c. Rationale: We want consistency. Also, due process considerations. Neff’s rights are violated if he doesn’t know about trial and he lives very far away. This case represents extreme protection of defendant. If you want to sue s.o. must go and find him. Also, this verdict protects state sovereignty. Each sovereign gets to choose what laws apply to its citizens. (Neff should be tried under CA, not OR law. CA should not be forced to enforce a judgment it may not think is correct. ) 

d. Other Presence issues
1) Presence does not always establish jurisdiction. Immunities exist. Sovereigns, lawyers and witnesses in a civil trials. But, presence in a jail in a state is enough to establish PJ. Court rejects  claim for Common law immunity (Karadzic). Doctors are not immune for doing surgery in state. 

B. Transient presence—Tag is okay for pJ

1. Grace v. MacArthur: Defendant was in airplane and got served when flying over Arkansas. This is tag and is legitimate for PJ. 

2. Wyman v. Newhouse( If defendant is lured into the forum, tagging doesn’t establish legitimate presence. He must be in forum willingly in order to be tagged.
a. Facts:  Couple breaks up. Woman moves to Florida, then calls ex and induces him to come to Florida by saying that she wants to get back together or something. He gets served right of the airplane. He defaults and so judgment is entered for her. She tries to enforce hr judgment in NY and he collaterally attacks default judgment and wins. 

b. Message: You can use fraud for service but not to establish jurisdiction. 

C. Domicile Jurisdiction

1. Milliken (WY) v. Meyer (CO)
a. Facts:  P sues in his own state. He gives service by publication (acceptable by statute in WY) Meyer doesn’t see and doesn’t show. Default entered for Milliken. Milliken goes to CO, finds him, and sues Meyer in an attempt  to enforce the Wyoming default judgment. Meyer claims  there was no PJ in Wyoming. 
b. Holding/Message: Since Meyer was domiciled in Wyoming, Meyer was present in Wyoming. Notification by publication is okay if the person is present or domiciled in state. States have right to control domiciliaries.  (it is unclear that if Meyer were only a resident and not a domiciliary if publication would have been proper notice. ) 

c. Rationales: domiciliary meets presence requirements because it is fair to expect that a domiciliary consents to state laws. Such a rule also protects state sovereignty.
D. Citizenship( not enough for PJ. 

1. Blackmer v. US –during teapot dome scandal, Blackmer runs to France. He gets a subpeona in France. Held in contempt when doesn’t show up. He is fined. Court rules citizenship is enough to establish personal jurisdiction. This is very unusual.  Blackmer is never the right answer. 

E. Appearance Jurisdiction

1. Adam (TX) v. Sanger (CA) ( Appearance in court to contest a claim establishes jurisdiction (unless special appearance rule applies.) 

a. Facts: Sanger sues Adam in CA. Adam counterclaims and wins. Adam goes to TX to enforce the judgment. Sanger says first judgment was invalid because as a TX domiciliary, CA had no PJ over him. 

b. Holding: Sanger loses. Once he submitted himself to CA  authority by appearance there, he submitted himself  to CA law, and jurisdiction is established.  Even mailing of a response to a complaint establishes presence. (when there is no special appearance rule) 

c. Special Appearance Exception: Special appearance for 12b2 dismissal—if appear specially to contest personal jurisdiction you preserve right to appeal and don’t submit to personal jurisdiction. Federal permission for Special Appearance is evidence that it’s probably not allowed to collaterally attack PJ in federal court. USE IT OR LOSE IT. 

2. York v. TX—no constitutional right to special appearance. Not every state has it. 

3. Limited Appearance Exception: relevant to in rem jurisdiction cases. A person can come in to contest the value of the res that has been attached in an in rem or quasi in rem case without submitting to personal jurisdiction. 

F. Status Jurisdiction

1. relevant to divorcee, children, widow/er, Only one spouse is necessary to declare jurisdiction over a couple and declare them divorced, or to declare someone a widow, or a parent. Can modify these decrees in the state where one spouse is. Child Custody is an exception—custody rule can only be modified in the state it was entered.

G. Forum Selection

1. Bremen v. Zapata

a. Facts: Contractual provision to adjudicate in England. Court upholds the provision.. 

b. Message: forum selection clauses will be  upheld if K is enforceable. 

2. Carnival Cruise (FL) v  Shute (WA)

a. Facts: Shutes go on a Carnival Cruise. They get injured in Mexico, while on the cruise. They sue Carnival Cruise in their home state of Washington under a WA long arm statute. Contract stipulates that all litigation must be in Florida. 

b. Message: contract will trump regular jurisdiction rules if contract is enforceable and there is no undue burden on the plaintiff. When two rules conflict (contract v. Washington State long arm statute) the contract trumps!!!!!  Companies can contract for forum selection.

c. Rationale: Shutes were sophisticated consumers who wanted a cheap cruise. They took benefit of cheap cruise and gave up their right to sue anywhere they want. (must be equal bargaining power to uphold such a clause.)  If companies can’t contract to litigate in one places, costs of litigation can be sky high and consumers lose. (Also, Carnival probably wants Florida because Florida law is cruise friendly. They should be able to arrange their affairs around FL law.) 

G. Jurisdiction through Implied Consent

1. Hess (MA)  v. Pawlowski (PA)

a. Facts: Hess gets injured when Pawloski crashes into him on a Mass road. He sues  Pawlowski (PA) in Mass for damages. MA has a long arm statute covering motorists. The statute is applicable and constitutional. State sovereignty mandates that state must regulate cars within the state. Implied consent to state law is the justification for jurisdiction. (if you drive in a state you consent to specific jurisdiction of traffic law)
b. Message: Implied consent is fine in this case. (it’s application is constitutional.) Still need notice of the law suit! 

c. Inquiry: Is there a long arm statute? Is its application constitutional? 

2. Kane v. NJ( when you enter state you make actual contract with agent that he will accept process for you (actual consent). 

H. Jurisdiction over Foreign Corporations through implied consent( Objection to legal fictions

1. Flexner v. Farson( Since states can’t kick out a non-resident corporation, its presence or behavior cannot necessarily be used to deduce consent. Constitution guarantees every citizen the right to do business in any state. 

a. Rationale: In Flexner, nothing remotely like actual consent is really going on. Also, it’s not in a state’s interest if people can automatically consent away their state’s interest in them. We don’t want people to shop around for the most favorable jurisdiction by relying on implied consent. 

I. Abolition of Legal Fiction( Jurisdiction based on activity—MINIMUM CONTACTS

1. International Shoe (DE) v. Washington 

a. Facts: Int’l Shoe is a Delaware corporation that sells shoes to people in Washington. It’s primary place of bus. Is Missouri. It has no offices in Washington, no actual employees, no stock, no manufacturing plant, no actual sales. Shoes are shipped FOB (they already belong to the customer by the time they arrive in Wash). Based on all prior law, IS should win. Since they didn’t exist in Washington, they have no presence and have not consented to jurisdiction. (It is clear that IS has structured its business specifically to avoid jurisdiction in Washington) However, Washington residents promote the shoes in Washington and make commissions off of sales made through the mail.  Washington sues IS for unpaid unemployment taxes on Washington workers. It has a long arm statute that says that people who don’t pay their taxes can be sued in the state (applies). Is the statute constitutional? Law must be changed to avoid manipulation like this. 

b. Message/Holding: State has general jurisdiction when a corporation has minimum contacts with the state such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. (Test: 14 factors. 

i. solicitation of business

ii. domicile, citizenship of defendant—this is enough by itself

iii. domicile or citizenship of plaintiff

iv. presence—this is enough by itself

v. systematic and continuous contact—this is enough
vi. reciprocal benefits—if get s.t. from state law, must give back
vii. forseeability of jurisdiction being imposed
viii. convenience for defendant, relative convenience
ix. voluntary association with state
x. relatedness of claim to activities within the state (specific juris)
xi. sovereignty, choice of law
xii. ability of defendant to structure affairs for the best of business—so goods can be sold cheaply, Shute—to keep good costs down must keep litigation costs down.
xiii. Forum interest: Is the state interested in litigating such cases (Florida cares about Cruise lines. This opposes plaintiff’s right to sue at home.
xiv. Foreign Policy issues: Are foreigners treated the same as US citizens. 
2. General Jurisdiction v. Specific Jurisdiction

a. General: Cases in which factors are enough to support jurisdiction that is not related to a specific claim (presence, domicile, continous and systematic contacts (doing business maybe, depends). These types of contacts allow for jurisdiction regarding any claim. 

b. Specific: Cases in which many factors exist but relatedness to claim is most improtant factor. Claim must arise out of activities that formed the minimum contacts in the state. 
3. Perkins v. Consolidated Mining( DBJ

a. Facts: Phillipine company does all business in Ohio during war. Lawsuit brought to collect dividends on stock. The claim is not related to company’s  specific activity in Ohio.  Can general jurisdiction be asserted over the company allowing for the suit? 

b. Message/Holding: Yes. Ohio has the power to adjudicate any case dealing with the company because of the company’s systematic and continuous contacts with the state. This sounds like Doing Business Jurisdiction exists, and general and systematic contacts are enough for general juris.  

4. Abco v. Lennon  ( DBJ

a. Facts: Suit brought against Ringo Starr in NY. The suit had nothing to do with his activities there.
b. Holding: Since he had systematic and continuous contact with the state, jurisdiction was granted. (DBJ) 

5. Helicopteros v. Hall—US Supreme Court—DBJ is greatly limited (if it still exists) and parent/subsidiary jurisdiction is repudiated.  

a. Facts: Helicopteros (Columbian co) is running flights for Peruvian subsidiary of American company.that is a subsidiary of a US Company. Three people working for the Peruvian co are killed. Their families want to sue in the US, even though the K Helicopteros and Peruvian Co says that all law suits will be settled in Peruvian courts. The forum provision was only for signees of the contract. Ps are not signees. Ps sue in TX because that is the only state with any contacts. TX has a long arm statute declaring jurisdiction over any foreign corp doing business in the state for claims arising out of the business. Plaintiffs argue that the long arm applies (even though the deaths occurred in Peru and deaths have nothing to do with the business that was done by Helicol in TX). 

b. Holding: In spite of the fact that the LA statute doesn’t seem applicable, the TX SC construes it as being applicable (due process is the limit) and asserts jurisdiction. US SC hears the case. It can’t rule on state law, but rules that the State LA is unconstitutional in its application over Helicol. Contacts are not enough for general jurisdiction and  specific jurisdiction is also not appropriate because claim did not arise out of contacts in the state. 

c. Message: In order to have general jurisdiction (DBJ) , must have REALLY substantial and continuous contacts. From here on out, the jurisdiction claimed will be specific. DBJ is construed VERY narrowly or else thrown out entirely.  Here, Contacts are not big enough to trump D’s convenience interests. 
d. Dissent: thinks that jurisdiction is appropriate because TX should be able to regulate helicopters sold within the state. If not accountable in TX, where else is this company going to be accountable—this is important if Americans are dying from them. 

6. McGee (CA) v. International Life (TX) ---MINIMUM CASE--minimum contacts that allow for jurisdiction over a non-resident company. Plaintiff and Forum interests are critical here. 

a. Facts: Franklin was insured by a company that was sold to Int’l Life. After the sale, the company asked Franklin if he still wanted to be insured. Franklin said yes. Later he died. The company thinks he committed suicide and doesn’t want to pay out to his widow. She sues in CA and wins recovery. Then she goes to TX to enforce judgment. 

b. Issue: Was CA assertion over TX company legit? CA long arm statute says that residents can sue out of state insurance companies. (applicable) Is the LA consitutional? 

c. Holding: While no office or systematic or continuous contacts in CA, and whole relationship was through the mail,  CA has a manifest interest in keeping Lulu off the welfare rolls. Also, jurisdiction is foreseeable. TX interest isn’t as big as California’s here. D chose to insure CA resident, convenience—witnesses and evidence are in CA. 
d. Message: the minimum contacts that allow for specific  jurisdiction over a non-domiciliary company are  state interest and plaintiff interest (foreseeability and purposeful availment also). States view success of CA LA state  as invitation to write “sky is the limit” long arm statutes. THIS IS A PLAINTIFF CENTERED DECISION. 

J. Stream of Commerce—Products sold in a forum may be enough contacts for specific jurisdiction. 
1. Grey (IL) v. Titan (OH) and American Radiator (PA) in IL court. 

a. Facts: Titan manufactures safety valves used in AR heaters. AR assembles in PA. Grey buys a radiator from AR which injures her in IL She sues both. Titan appears specially to challenge PJ claiming the IL LA statute doesn’t apply, and if it does, it’s application is unconstitutional. The statute claims that a tortious act within the state allows jurisdiction over the tortfeasor. 

b. Issue: What is the tortious act (putting valve in heater or the explosion)? 

c. Holding: Where the injury occurs is where the tort happens. (If not the S of L would start running before the injury even occurs—it might run out before the injury!!!) Application is constitutional because a) Titan receives benefits for selling in IL, b) state sovereignty (if you reject juris. over Titan P may be screwed because AR will claim it is all Titan’s fault) and c) judicial economy (why two suits if it can be settled in one?)  (No other state’s law is undermined by asserting juris. Here)

d. Message: If you put something into the stream of commerce you are submitting to specific jurisdiction and  must answer for it wherever it ends up. 
e. Counterarguments: Statutory argument may be weak—basically, IL wanted the case so it took it. (this might lead to too high costs of doing business for Titan. Also, OH might have a greater interest in the case—it may want to regulate manufacture of valves. IL is interested in making Grey whole and cares little for Titan’s BPL analysis. 
2. Nelson (IL)  v. Miller (WI) 

a. facts: D sold a stove to IL residents. On delivery, he asked P to help unload it and P’s finger was severed. He sues in IL. IL has jurisdiction in light of the long arm. This seems reasonable. 

3. Hanson v. Denckla—reversal of trend towards Plaintiff centered interests. (this is not a SOC case) 

a. Facts: Mom left money to three daughters in her will. Trust goes to one daughter. Rest of estate is left to remaining to daughters. Non trust receiving daughters (K and D) sue Elizabeth in Florida,  for the amount in the trust--claiming that trust was not set up right so shouldn’t go to her. The trustee is brought in as a necessary party (Rule 19). Elizabeth loses, and then collaterally attacks the judgment in DE claiming that Florida had no right to assert jurisdiction over a DE trustee. 

b. Message: Goes back to defendant’s interest—No juris over trustee because contacts weren’t strong enough (letters sent, and client in Florida are not enough).  It was probably foreseeable to the trustee that it might be sued in FL, considering it dealt with mom who lived in Florida. This is a real shift back to D centered interest. 
4. World Wide Volkswagon v. Woodson

Audi, VW, Seaway, WWV (distributor) and Seaway (dealer)  –Limit on the expansion of PJ

a. Facts: The Robinsons (NY) sue Audi (Gmy), WWV (gmy), WWV Dealer (NY), and Seaway (NY) in Oklahoma state court. They buy a car in NY and drive it to AZ where they are moving. They get into an accident in OK. Maybe they decide to sue in OK state court because of high jury verdicts, and sue NY parties to avoid federal court. OK interprets LA as a sky’s the limit statute—even though that’s not what it says.  (WWV v. Woodson is case where WWV and Seaway sue OK judge for grossly misjudging by allowing PJ over them.)  

b. Is jurisdiction constitutional? Int’s company should foresee that cars will go all over the country. Plaintiff’s do have major interests (currently in OK), but we care about defendant’s interest. If something is foreseeable, there is jurisdiction over it.  However, it is not fair to drag NY dealers  into OK. We don’t want surprising law applied to them. See BK. 
c. Message: We’re only interested in defendant’s relationship to forum. We can’t pull NY companies into OK. (Pendulum starts swinging back to Pennoyer.) Where stream of commerce cases are broken by consumer, no jurisdiction. Direct S of C cases might still be subject to jurisdiction. However, if a  consumer brings product to a new area, the stream is broken and can’t get jurisdiction. 

5. Kulko v. CA Superior Ct.

a. Facts: Ex husband and wife have joint custody. Husband sends kid to CA on one way ticket. He stops paying alimony. Can he be sued in CA? He sent kid to CA but didn’t avail himself of CA. Then he is in CA on business, and stops by to see kids. Can wife get juris over him to enforce alimony? This case comes up just before Uniform Interstate Enforcement of Support Act and the court wanted to encourage people to use this law which would allow wife to sue in CA and def. to defend in NY.
b. Holding:. Court ruled that there was not juris. in CA over husband in an effort maybe to get Uniform Act used. 2) because divorce was in NY, child support issues should come under NY law. 

c. Message:  NY state sovereignty issue trumps—no juris. over the husband—this is a defendant oriented interest—pendulum still swinging back to Defendant and forum interests. P has interest in suing at home, D has interest in expected law( you can make Kulko defend in CA but you can’t apply CA law to him. 
6. Keaton v. Hustler—case for libel against Hustler.  Brought in NH because that’s the only state where the SOL still runs.  (US SC) 

a. Facts: Keaton wants to sue Hustler for libel but the SOL on his case has run out in most jurisdictions. It only remains in NH. He sues in NH. Does it make sense to apply NJ S of L to Hustler? Case goes to US SC. 

b. Holding: Since NH law wouldn’t be surprising to D, jurisdiction in upheld. PJ can be used to make sure that states don’t undermine each other’s different laws. State has interest in ensuring that people don’t get libeled in their state. 

7. Insurance Corp. of Ireland v. French Company

a. Facts: French company argues against assertion of jurisdiction. Meanwhile, Insurance corp wants discovery to take place in order to prove that there are enough contacts for jurisdiction.  Can court order a party to participate in discovery? 

b. J. White Holding: special appearance is consent to jurisdiction including discovery etc., until PJ is determined. Footnote: If you think consent jurisdiction exists, the state’s interest is always subordinate to defendant’s. Must not abuse the Def’s interests!

8. Asahi v. Sup. Ct. of California (1987)  (this is post Helicol--84) 
a. Facts: Zurcher drives a honda motorcycle which blows up in CA. He claims it’s the fault of the tire people and sues Cheng Shan (Taiwan). They claim it’s the fault of the valve maker, and implead Asahi (Japan.) Zurcher settles with Chengshan so the case is Chengshan v. Asahi in CA State court. CA has a sky’s the limit LA statute, so it applies to Asahi. If Grey is still good law, jurisdiction should be fine (no consumer broke the stream of commerce so WWV shouldn’t necessarily apply.) But maybe if CA can assert jurisdiction, Taiwanese or Japanese law should apply. 

b. Holding: CA has no manifest interest in case. Efficient adjudication could happen in taiwan or Japan, and would be etter there. Perhaps foreign policy is an issue. Court holds that it is not “reasonable” to assert jurisdiction over Asahi. 

c. Message: Exercising Jurisdiction must be reasonable, even if minimum contacts exist. This is usually only applied when dealing with foreign companies (or foreigners). Some say this case stands for a two part test, 1) minimum contacts, 2) reasonableness for foreigners. Otheres say that reasonableness is just a meaningless addition to the minimum contacts test and doesn’t really change it. Court DOESN’t say minimum contacts do or do not exist—it’s unclear if jurisdiction would have been granted if Zurcher (CA) was still in the picture.

d. Implication: Cuts plaintiff, state, efficiency interests back into equation (in spite of WWV). Maybe reasonableness is a substitute for due process for foreigners (the question of due process for foreigners was raised by Helicol. 

e. Options for thinking about Asahi: 

1) S of C can lead to cases were contacts are to small to count

2) SOC doesn’t count anymore 

3) reasonableness gets rid of SOC in the context of foreign cos. 

4)  reasonableness is what is nec. for minimum contacts in general 

5) new possibility—national contacts might be okay for jurisdiction. (court was trying to create a reasonableness test to establish national jurisdiction, when a company can’t be brought anywhere else in country.)

K. Choice of Forum/Choice of Law/Contracts

1. Burger King v. Rud (1985) (A contract can be a contact making exercise of PJ possible. 

a. Facts: Rud is from Mich. He contracts with BK (main office in FL, regional in Mich) to buy a franchise. BK brings breach of K and trademark claims in fed court in FL. K included choice of law clause declaring that Florida law governs. BK probably didn’t know if choice of forum clause would be enforced (prior to Carnival Cruise) or else made a mistake and assumed that the choice of law clause would be enough to guarantee Florida as the forum. No long arm statute was asked about.  

b. Primary issue: Does choice of law clause mean that jursidiction in FL was foreseeable to R? Did R expect to litigate in FL? R knew the main office was in Florida, and attended BKU in FL. States have the right to create laws for their citizens. We don’t want choice of law to be surprising. 

c. Holding: R knew  Florida law would govern so he doesn’t need to be protected from FL law. But what about being protected from travelling to Florida? Court holds that choice of llaw clause meant Florida as law AND forum. 

d. New Theory for PJ: The purpose of PJ law is to protect people from applications of surprising law. 

L. Choice of Law

1. Allstate(WI)  v. Hague (MN) in MN court. 

a. Facts: Mr. Hague, a WI citizen, was  killed in in car accident in WI. He had three insurance policies on his cars. The K for the policies was made in WI and he lived in WI. After his death, his wife moved to MN and filed suit in MN to have MN law apply. (WI law prohibited stacking of claims so Hague would only get $15,000 while MN allows stacking so she could get $45,000). Allstate claims that MN law should not be applied. Case is tried as a general jurisdiction case—Allstate does tons of business in MN so should have enough contacts for jurisdiction.  Can MN law be applied over a WI K? 

b. Holding: Fine to assert jurisdiction. Mrs. Hague is an MN resident and MN has an interest. There were enough contacts. Case goes to SC after MN law is applied. 

c. Message: SC has very little control over choice of law issues. States must decide which law to apply.  (Maybe says that insured people can sue wherever the law benefits them—but probably not.  Hague was a legit MN resident when she sued.) 

d. Problem: D’s interest to do business according to a law it knows will be applied. Premiums for MN residents were probably higher because of the stacking rule. It’s not fair to force Allstate to submit to the stacking rule when the WI resident didn’t pay for that “privilege” through higher premiums. 

2. Omni Capital (NY) v. Rudolf Wolf (Eng.) ( Rule 4-nationwide process. 

a. Facts: An English Company is acting fraudulently on the Commodities Exchange. Omni has investments in the company. The IRS doesn’t allow income tax deductions for US investors who participate in the UK deal. Investors sue Omni which impleads Wolf (Rule 14). LA has only a modest long arm statute that does not bring Wolf (UK) in. US interest in bringing Wolf to justice is undermined. (why is this suit in LA??) 

b. HoldingMessage: Federal court can’t assert jurisdiction over a defendant if the state in which it is sitting does not want jurisdiction asserted. Federal court  power is derivative of state power. Fed. court can’t grant personal jurisdiction where state court would not have.

c. Problem: In Interpleader actions (§ 1335) where minimum diversity is required, there will be cases where no state has jurisdiction over all of the plaintiffs. If they can’t come into fed. court because the state won’t allow it, the cases won’t get heard. 

d. Clark and Friendly Debate: Clark thinkg that min contacts with US should allow fed court to choose what law to apply. Friendly thinks we must go with the law of the state, but this is a problem in § 1335 actions. 
e. Rule 4K: tries to solve the problem. 
1) 4k1: federal power is derivative of power of state where court sits.  (Friendly)
2) 4k1b-The Bulge Rule: if party is tagged within 100 miles of the courthouse, jurisdiction exists. This only applies to Rule 14 (interpleader) and Rule 19 (necessary) parties. (this is limited—wouldn’t have helped Asahi or Denkla because parties are too far away!) 
3) 4k1c—In Interpleader actions, jurisdiction will be determined on national contacts and not based on state contacts. Jurisdiction exists overall regardless of what state says! (This solves the Omni problem) 

4) 4k2 national contacts: if foreigner has contacts with US thinly spread so that no state has jurisdiction, minimum contacts with US (national jurisdiction) will count as long as assertion of jurisdiction is consistent with constitution. 
3. NY Life v. Dunlevy( Interpleader AND in rem (sort of) 

a. facts: NY Life has a policy. It’s unclear if the policy belongs to Effie (CA) or her father(Pa). Both want the money. NY life only wants to pay once so institutes interpleader action between father (PA) and Effie (CA). No state has jurisdiction over all three. They go for in rem jurisdiction. The money is the res and it exists in NY. Money is attached in NY. Wife claims that since the dispute is over the money, it can’t be attached to assert jurisdiction over both father and her, because it doesn’t belong to both!!! 

b. Holding: NY gets jurisdiction even though it is unclear who the res belongs to (court ignores this.) 4k1c would have helped this case!

IV Things—In Rem—Proxy for presence
A. In Rem Jurisdiction: This originated in concerns over land going fallow when owner cannot be found. If can’t find owner, you can serve the land. Posting notice on the land=asserting jurisdiction over the land. Claim must be about ownership of the land and verdict is capped by the value of the land. Now, pure in rem jurisdiction covers more than just land—any asset in a state can be attached if there is a dispute over its ownership. The verdict will be capped by the value of the asset. Notice must be given that satisfies due process.

1. Tyler v. Judges of Court of Registration (1900): This is current rule. A squabble occurred over land ownership. The land was attached and given notice by letter and by publication in a newspaper. Jurisdiction was asserted over the land.

2. Inconceivable that Pennoyer meant to get rid of In rem. What would we do about ships?

B. Quasi in Rem Type 1—Assets can be attached even when the claim is not about ownership of the asset, but is in some way related to the asset. The verdict is capped by the value of the asset (res). 

C. Quasi in Rem 2—allows any assets to be attached, even if the claim is not directly about the assets. Verdict is capped by value of res.  Res Judicata only about the sum collected. Can sue the person for the rest. 

1. Harris(NC)  v. Balk (NC) —is debt carried on the back of the debtor? 

a. Facts: Harris owed Balk $180 and Balk owed Epstein $344. Harris goes to MD where Epstein brings suit against Harris for the money Balk owes him (since Harris owes Balk money anyway.) Court orders for Epstein and  Balk gives him the money. Upon returning to NC, Balk sues Harris for the money Harris owes him, but Harris says no way, he already gave that money to Epstein. Balk claims that he wasn’t subject to the MD decision, and that Harris still owes him. 

b. Issue: Can Balk collaterally attack the MD decision? Since he was never in MD, how could they have asserted jurisdiction over him? 

c. Holding: When Harris entered MD, he carried the money owed to him by Balk on his back, which could be reified in MD. The MD judgment was valid—jurisdiction was asserted quasi in rem 2. 

d. Message: Debt is real property attached to a person It can be reified wherever it goes, whether its presence in a state is foreseeable or not. BUT—Harris was in MD because Balk sent him there—it was clearly foreseeable that he would be in  MD. Is this an exceptional case because it is so forseeable. 

e. Limited Appearance: Balk could have come to MD to protest the rights to the debt without assenting to PJ by his appearance. 

2. Schaffer ( a director of Greyhound)  v. Heitner( Fair play and substantial justice is always the test!!!! When quasi in rem 2 is used for jurisdiction, need miniumun contacts. So why use it? (if can’t find P). But wind is definitely out of the sails of quasi in rem 2. 

a. Facts: Heitner is a shareholder. He wants to force Greyhound to sue its Board of Directors for mismanagement. If the corporation sues the directors, the damages will go back to the corporation, and to its shareholders. (this type of action allows shareholders to exert control over board of directors.) He sues the directors in DE, asking for their stocks to serve as a res allowing jurisdiction over them. DE has a general sequestration statute saying that if stock is in state and notice is provided, stocks can be attached. 

b. Holding/Message:  Int’l Shoe standards should apply. There are no minimum contacts here so no jurisdiction. Fair play and substantial justice are foundation of the ruling. Court seems to be saying that minimum contacts are necessary for a quasi in rem 2 action. This holding basically destroys quasi in rem 2-who needs it if you have to get minimum contacts anyway. It can no longer serve as a substitute for personal jurisdiction when you can’t find the defendant. In Harris v. Balk, minimum contacts would have needed to be asserted over Balk in order to attach the debt on Harris’ back!) 

c. Bad Ruling: DE did have an interest in this case. DE cares about corps. Being managed well. If there is no way people can control boards, they won’t invest in company. P and judicial system have the interest of having one place where everyone can be sued. But, D has interests of not having tons of its money attached without due process!!! (what if the directors were innocent and the stocks were paying their kid’s college tuition?)  DE has no limited appearance rule—if ruling was different, and action was allowed, directors would have to consent to personal jurisdiction through appearance or lose their stocks. 

d. Many think Schaffer is death knoll for implied and boiler plate consent. But consent still works according to Carnival Cruise. 

3. Rule 4n: Seizure of property 

1a) Courts will have jurisdiction over property is a US statute provides it. 

1b)  Notice of seizure and suit shall be sent either

a. as provided by the statute

b. by service of summons under Rule 4

2a) If personal jurisdiction in the district where the action is brought cannot be obtained ith reasonable effort, the court may assert “In rem” jurisdiction by seizing the D’s assets that are located in the forum district. This leaves something to quasi in rem. 

2b) The court must seize property according to the state law of state in which district court is sitting. 

4. Grey v. Linsday( Posted notice must be accompanied by a letter, definitely in apt. buildings and maybe in all dwellings. In hand service is good in some jurisdictions but not all!

V. Transient Jurisdiction

A. Tag
1. Burnham v. Superior Court of CA( Tag is fine to assert jurisdiction (presence) 

a. Facts: A couple that had peen married in 1976 in West Virginia moved to NJ in 1977. They divorced in NJ in 1987. Wife moved to CA with the kids. She tries to get jurisdiction over him when he comes to visit the kids. 

b. Holding: Tag is still okay for assertion of jurisdiction. (Scalia could care less if this is reasonable because we should do things as they have always been done!!! Brennan doesn’t like tag and says this case isn’t just tag—dad had business in CA and sent kids there (some contacts.)  

VI. Jurisdiction by Necessity

1. Mullane v. Central Hanover Bank and Trust

a. Facts: A common trust is set up for people and their beneficiaries. The beneficiaries are split into two groups: 1) income beneficiaries (who put their money in the trust) and 2) principal beneficiaries (their heirs, who eventually get the money.) The bank (trustee) wants to limit its liability so it wants periodic judicial discharges saying that it did everything right so no one can later sue (res judicata). This is essentially a declaratory judgment. But how can it get jurisdiction over everyone? (in rem doesn’t work because case is about money that’s not in the bank!!!) In personem doesn’t work because not everyone is in NY. 

b. Holding:  Since in cases of common trusts it will be hard to get jurisdiction over everyone, we allow for jurisdiction by necessity. Case must be allowed in NY. 

c. NEW RULE FOR NOTICE: traditional methods are not enough. (can’t just publish in newspaper). Must use a method reasonably likely to actually provide notice!!!!

2. Atkinson(CA)  v. Superior Court (CA court) 

a. Facts: Fund set up by which money from employed musicians in a union are put in fund to be used by unemployed musicians. Employed musicians bring suit against the union (CA) and the Trustee (NY). The trustee is a necessary party (19) but CA doesn’t have jurisdiction over him because money is not a minimum contact!. The money is still in CA so can’t get in rem jurisdiction over everyone in NY. 

b. Holding: Jurisdiction by necessity upheld. SC tacitly accepts. See 4k above. 

3. Rule 4: Fed action commences with the filing of a complaint (rule 3) not when notice is served. –After filing, party has 120 days to serve.

· 4c: Anyone not a party and over 18 (sometimes a US marshall) can serve

· 4d: waiver of service--? P sends a waiver form and complaint—If d waives, he  gets 60 days to respond (vs. regular 20 days). If d doesn’t respond, he must pay the cost of service. 

· 4e: State law can determine how notice is received, or service personally or at home—as long as someone of suitable age and discretion receives it. 

· 4f: foreigners: all signees to the hague Convention have an office where service can be accepted. 

· 4g: children and incompetents: look to law of state where they reside to determine how service should be given. 

· 4h: partners or agents are designated to receive service. Under certain circumstances providing notice to a subsidiary is good notice for the parent. 

VII Venue § 1391

A. Venue exists

1. Diversity case

a. the judicial district where any defendant resides, if they are in same state

b. district where substantial part of event or property in question exists (CENTER OF GRAVITY RULE)

c. if no where else works, venue is the jurisdiction where there is PJ over any defendant. 

2. Non Diversity Case( same as above, except c) any district where d can be found.
3. Corporation( venue is wherever there is PJ over it, if no PJ with any one district, venue is in the district with the most contacts.
4. Aliens—venue is anywhere. 

B. Transfer of Venue § 1404( permits a district court to transfer a case to another court where it could have been properly brought in the first place. 

1. Hoffman (IL)  v. Blaski (TX)—Def. can’t waive PJ to transfer into whatever forum he wants! 

a. Facts: Patent infringement case. Properly brought in TC. D moved to have case transferred to IL where the witnesses were. Case could not have been brought in IL originally because there was no PJ over D in IL. D wants to waive personal jurisdiction over him in IL so case can be transferred there.  

b. Holding: Court can’t let D waive its way into any forum it wants. This would lead to unfair forum shopping and the sacrifice of the plaintiff’s interests.  Under § 1404 a case can only be transferred into a court it could have been brought originally. 

2. Van Dusen v. Barrak: Must apply the law of the transferor court in all § 1404 actions. 

a. Facts: An accident happens in MA. People from PA die. They bring a wrongful death action in PA. Defendants motion to transfer to MA under § 1404 because the accident and all the witnesses are in MA. 

b. Holding: Transfer granted. The court is concerned about the convenience interest of the litigants and the witnesses. But the transfer shouldn’t change the outcome of the case. § 1404 tranferor takes the law of the transferor court with it. (MA must apply PA law!) 

C. Transfer of venue § 1406( Protects against S of L running out after you’ve made a mistake bringing a case to the wrong court. (move from wrong district court to correct district court) 

1. Goldlawr v Heiman (p. 287) 

a. Facts: D was never sued in a court that had PJ over him during the time of the S of L. P wants to transfer to a place where there is proper venue even though S of L has run out. 

b. Holding: transfer permitted. Law of the correct venue applies. § 1406 protects P against S of L running out if he makes a mistake by  bringing in the wrong forum. (If dismissed it would be too late to bring it somewhere else.) You don’t take the law with you!!!! 

D. Forum non Conveniens( Developed to guard against people being stuck in bad venues. Case gets dismissed on the condition that it will be brought elsewhere. This allows move from one state court to another and from federal court to state court! 

1. Pipe Aircraft v. Reyno (Reyno (CA) v. Piper (PA—airplane people) + Hartzell (OH—propeller people) in CA state court. ( Forum non dismissal

a. Facts: A plane went down in Scotland killing Scottish people. Reyno represents the dead people (CA). The charter company and pilot is in Scotland and the wreckage in England. CA has a long arm statute that sky is the limit. (probably general DBJ anyway) PJ exists over Piper and Hartzell. D removed to CA fed. court under § 1441. Fed. court is proper because of diversity. D requests a § 1404 transfer to PA fed court. PA was a correct venue to begin with, so CA law can be taken there. Then D tries to move to Scotland with a forum non dismissal because D wants to implead the pilot and charter company, and the witnesses are there etc. . (this got dragged out because D didn’t want to pay!!!) 

b. Holding: District court doesn’t want to allow transfer to Scotland because it will be worse for the Plaintiffs there (less money etc.) Circuit court says we can’t inquire into whether a transfer will harm or help a party. Factors are right for forum non—so case is dismissed on condition that it be re-brought in Scotland.

2. Gulf Oil v. Gilbert (P can sue at home. Forum non will rarely be granted if plaintiff is at home and home as an interest in the case. 

a. Holding: Forum non transfers are available to go from federal to state court—to the place where locals want an issue adjudicated. DC has discretion to grant forum non dismissal based on the specifics of a case. 

b. Factors to examine for Forum Non dismissal

1) location of witnesses

2) location of jurors

3) enforceability of judgment

4) docket interests

5) social interests where subject matter is of concern to residents

6) interests of litigants

7) forum law
3. In Re. Gas  Plant Disaster at Bhopal (NY-2d circuit) 

a. Facts: Union Carbide plant explodes in India .Many people are killed and bring class action suits in America (fed. ct in NY).  Ps want case in US with good verdicts and strict safety standards. Ds want case in India with business friendly law and lower safety standards. 

b. Holding: there is definitely jurisdiction over Union Carbide in NY, but maybe Indian law should be applied. If India applies US law, maybe it won’t do it right. Indian jury might come to different conclusion. Legitimacy of decision is at stake (if India applies US law wrong) Many issues here. In the end, case gets heard in India. NY court refuses to hold on to case if things go bad in India. 

c. Message: You never a get a forum non dismissal unless there is another forum where the case can be brought. 

VIII. Applicable Law
A. Swift v. Tyson

1. facts: An IOU was sold for money. Plaintiff claims he is a bona fide purchaser of an IOU and he wants his money. D claims that no value was paid for it, it was taken to satisfy a pre-existing debt. Since value was not paid, plaintiff is not a bona fide purchaser. NY law would say D doesn’t have to pay. Fed law says D must pay regardless. Which law do we use?

2. Holding:  J. Story looks to Rules of Decision Act of 1789 (§ 1652) “The laws of the several states… are regraded as rules of decision in civil action” in a federal court. Story claims that state common law is not law, just evidence of law. Only statutes are actual laws. Federal courts should apply federal common law in an attempt to create a uniform predictable national law. States can write local law. This was good from 1842-1938

B. Black and White Taxi (TN) v. Brown and Yellow Taxi (KY)

1. Facts: Kentucky RR wants to make an exclusive deal with B and Y cab company.   A Kentucky law said you can’t restrain trade. B and Y reincorporates in TN and than tried to get a federal injunction against a local cab company to prohibit them from working at the station. 

2. Holding: Federal law applied and said injunction was fine. This is paradigmatic example of what went wrong with Swift Rule( forum shopping. Foreigners get better treatment than locals because of the accident of diversity. 

C. Erie (NY)  v. Thompkins (PA)( State law must be applied in federal courts. Reversal of Swift v. Tyson .

1. Facts: P walked along trail by RR tracks in PA. He was hit by something protruding from the train. He brings suit in NY fed court. D wants the NY fed court to apply PA law. It doesn’t want Swift overturned, it just thinks that this is a local issue and PA should govern.  PA law would consider Thompkins a trespasser so he wouldn’t be able to recover. P wants to rely on Swift and claims that federal court is not bound by PA state law and should apply a federal standard of reasonable care. D relies on § 1652 Rules of Decision Act—state laws shall be regarded as laws of decision.

2. Holding: PA law is applied. Federal courts must apply the appropriate state law to determine choice of law questions. Erie overruled  Swift, even though no one wanted this to happen. 

3. Effects of Erie: Erie permits Fed. common law about fed. statutes and interstate stuff. Erie applies in Diversity and Supplemental Jurisdiction cases. 

4. What does Erie say about choice of law? Choose between fed. and state, and then determine which state (by Klaxon) . Horizontal uniformity would have been nice, but vertical uniformity is critical!!!! Also, if Ct has the power to make common law and congress has no power to check it, we are in conflict with balance of powers in constitution. 

5. Big Shift: Before Erie, federal law in fed court and state procedure. Now, state law in federal court and federa lprocedure. 

D. Klaxon v. Stentor( Fed court must apply law of the state in which it is sitting. Klaxon allows for horizontal forum shopping.

1. Facts: Del. Corporation has transactions in NY. Def. fed. court says NY law should apply. Sup. Ct says Delaware state law should determine what law governs. 

2. Rule: Ct. applies choice of law rule of the state in which it is sitting. 

E. Ferrens (PA)  v. Deere (juris everywhere!) 


1. Facts: Personal injury happens in PA—Ferrens loses a hand in his combine. Parties wait 3 years before bringing suit. PA has an S of L of 2 years. Only Mississippi hasn’t run out. Ferrens sues in MS federal court. Diversity juris is available. Long arm statute covers Deere—PJ exists. Continuous and systematic contacts there allow for general jurisdiction. Mis.  says Mis.  law applies. P moves for transfer to PA federal court under § 1404 (where it couldn’t have been brought in the beginning)

2. Holding: transfer allowed. MS state law applies (Van Dusen) Ferrens end up litigating in PA, where they wanted to in the beginning, but couldn’t because State law precluded them. Here again, the accident of diversity allows for crazy shit to happen. Ferrens is right technically, but will only lead to lots of forum shopping!  Scalia says § 1404 shouldn’t apply to plaintiffs.

F. Garland v. Herrin (NY Fed. Ct)
1. Facts: Yalie kills his girlfriend. He wins criminal suit. Family sues him n NY state court for negligent infliction of emotional distress. Fed. ct. says that tort is not recognized in NY and dismisses it. Meanwhile, NY State court declares that neg. infliction is acceptable. But case was done under Res Judicata. Garlands get screwed. But Fed. ct. can’t change NY laws. 

2. Options: Fed. ct could have certified the question to the state court. 

3. Should we do away with diversity (????) –cause then they would have been in state court and gotten a remedy and all the other problems would go away too. 

� This case doesn’t belong under amt. in controversy, but it gives rise to the establishment of § 1367, which may or may not overrule Zahn. 


� See Merrel Dow, which might limit the federal question on the WPC to a substantial federal question in order to get into fed court. See also Bivens. 
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