Civil Procedure

I.  Stare Decisis - use of precedent for basis of future decisions

A.  Policy


1.  saves time and resources - judges don't have to reinvent the wheel



2.  continuity  - vacillating would undermine legitimacy



3.  reliance interests/ predictability



4.  maintenance of bedrock principles of the country



5.  finality of public controversies (such as abortion)



6.  allows law to develop slowly and steadily



7.  allocated judicial resources to the most unique, new, and interesting cases



8.  horizontal equity - all parties treated equally

B.  Reasons for not having stare decisis



1.  factual underpinnings need to be reflected in law with changing circumstances



2.  values change and legal principles should too (excessive rigidity)



3.  law protects people who "have" (maintains status quo)

C.  SD should be flexible to maintain coherence with other principles of justice changing legal principles, morals, societal values, and technologies.

D.  Exceptions (from Planned Parenthood v Casey, 86 - challenge to PA statute by planned parenthood on grounds that it is contrary to Roe.  PA is foreclosed by TX decision/ Roe.)

1.  Is rule not practical to apply?

2.  Is there a reliance that would cause a special hardship to the consequences of overruling and add inequity to the cost of repudiation?

3.  Have settled principles of law so far developed as to have left the old rule no more than a remnant of an abandoned doctrine?  Has the legal framework changed?

4.  Have the facts changed or come to be seen diffferently, as to have robbed the old rule of significant application or justification?  Has the conceptual framework changed?

E.  Statutes - more stringent SD because Congress could rewrite (but constitution less subject to SD than statutes) See Patterson v McClain Credit (955, statutory interpretation SD because if congress didn't like, it could change the statute) 

F.   Comments


1.  Political when court goes back and forth.  Is this useful?  Maybe Congress 


would think more about the political persuasion of justices.



2.  Stare Decisis is fluid.  Allows room to alter doctrines.

II.  Claim Preclusion 

A.  General
1.  The same parties can't reassert against one another claims that they have already litigated or could have litigated after a final, valid judgment has been entered.

2.  Extends to compulsory counterclaims.

3.  Usually no claim or issue preclusion with in rem b/c may be expensive for P to go after D at home and we want P to win a  little bit of money to finance  the rest of the litigation.  

B.  Policy


(i)  Reasons to require D to assert C.CLs.



a.  resources/efficiency



b.  distortion problem



c.  harrassment



d.  P's interest in repose



e.  inconsistency in judgments


(ii)  Reasons against



a.  shouldn't burden Ds with Ps choices as to forum, timing, etc 



b.  may be difficult to both assert and defend claims at same time (bifurcate 


resources)  

C.  Same Claim 
1.  Same Transaction Test (Restatement of Judgments Section 24 (963))

(i)  A valid and final judgment in an action extinguishes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the transaction, or series of transactions, out of which the action arose.

(ii)  "Transaction"  and "series" are to be determined pragmatically.  (Similar to 1367)  Considerations are:



a.  whether the facts are related in time, space, origin, or motivation, 



b.  whether they form a convenient trial unit, and



c.  whether their treatment as a unit conforms to the parties' expectations or 



business understanding or usage. 

(iii)  Two limitations:

a.  same claim requirement is applied narrowly because you can find common elements among many claims that should not necessarily be tried together.
b. narrowness requirement, however, is judicially inefficient and may lead to conflicting decisions and is also a hassle for Ds.

(iv)  Example:

Clancey v. McBride (959) -- P and D in a car accident.  

Suit A:  P sues D for property damage and wins.

Suit B:  P sues D for personal injuries.  D says P should be claim precluded because claims should have been brought together.  Today, under the Restatement test, D would have been claim precluded.  However, then the court used number of greviences test.  So allowed to proceed with suit B.

(v)  Installment Payments


a.  P must at the same time sue for all payments due at time action is filed.



b.  Payments which become due later can be sued in a subsequent action.



c.  When there is an acceleration clause (default payment + entire balance becomes 

due) courts are split whether P has to sue for whole balance at once.

2.  SMJ -  Wrong Store Rule General rule:  Can't be claim precluded by bringing in the wrong court.  Some think claim preclusion should apply to create incentive for people to bring cases in right court originally.  This is the trend.  


Open issue:  How strict should this rule be?  Depends on amount of work D has done.  

3.  Compulsory Counter Claims - Fed. Rule 13(a) - applies to fed cts. st cts split. 

Counter Claims must be asserted if they arise out of the same transaction or occurence that is the subject matter of the opposing party's claim unless

 it requires the presence of third parties over whom the court has no jurisdiction

(1) the claim is subject to another pending action

(2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judment on that claim, and the pleader isnot stating any cunterclaim under this Rule 13.


 When D desires to defend his property interest in jurisdicion where there is no other source of jurisdiction, fairness suggests that he shouldn't be required to assert conterclaims.  If he decides to assert one, he is required to assert all.
Note:  Federal court under 1367 can get jurisdiction over state counter claims

4.  Cross Claims - Fed. Rule 13(g) 

a.  Elements
*   one party may assert a cross claim against a co-party arising out of the same transaction

*  one party may assert a cross claim against a co-party in the event that the first party is liable to the P (acceleration clause for indemnification) See Tanbro.  
  

b.  Policy
(i)  more efficient to have all claims litigated in one law suit

(ii)  prevents Ps from harrassing Ds

(iii) finality and D gets repose

B.  Same Parties 
1.  General Rule:  Claim Preclusion applies only between original parties and their privies.  


Rationale:  Want to preserve P autonomy.


Traditional notion - A privy is one who claims an interest in the subject matter effected by the judgement through or under one of the parties, either by inheritence, succession, or purchase.  


Modern notion - A legal relationship where the party in the original action had a full fair opportunity to litigate that is sufficient to protect the interests of a 3rd party that was not present in the original action.


* Look for conflicting interests, if D knows about conflicts, should speak up or otherwise no right to repose.  Hansberry


2.  Privity under the modern view

a.  Legal Representatives - - trustees-beneficiary, indemnitor-indemnitee, contractual representatives, guardians, and executors, successors of interest to property

Generally bind parties for which they sue.  Remedy for poor representation would be a malpractice case.  

Exception: Zero-sum games

(Nevada v UnitedStates, 964 - 

Suit A: U.S. (TCID + Pautes) v Water Users (1944 Settlement Orr Ditch.)  

Suit B:  Pautes v Water Users (Issue: Is claim same as in Suite A? Yes.  Use R(2) even though didn't exist at the time ORR Ditch.  Ct says that it would be good for society and that the CL always upsets expectations.   Are Pautes precluded because they were a party in the first case?  Yes.  Pautes represented by U.S.  (narrow interpretation- zero sum game; broad interpretation - social benefits of quieting parties forever in mass tort cases.  

Representative must bring action on behalf of beneficiary or claim preclusion does not apply.  (Virginia v. Johnson, 970 -- child not precluded from bringing paternity suit after mother's original suit because mother's interests were not aligned with the child's).


b. Class Actions - Generally actions of named reps of a class proclude relitigation by members of the class.  Exception conflict of interest - Hansberry (967, N. 15 - persons vicariously represented in class action not bound where reps interests conflicted with those represented.  D knew that P's legal rep. screwed up and didn't do anyting about it.  D obligated to make sure P class adequately represented if D wants final judgment.)
3.  Adversity requirement - Parties must have been adverse to one another to assert claim preclusion.  Normally, coparties are not considered adverse.  


* Co-parties - can't assert claim preclusion because we want to allow them to raise a common front against adversaries.  This is why we don't requre them to assert transactionally related claims against each other.  Rule 13(g).


* Exception:   Zero Sum Game/Land Cases  

4.  Non-Parties - No claim preclusion.(Martin v Wilks, 971 - Suit A:  Naacp + 7 blacks v Biirmingham + Jefferson, Claim: denied promotion due to race, Result:  consent decrees for affirmative action;  Suit B:  Whites v Birm + Jeff,  Claim: consent decrees a viiolation of equal protection.  No claim preclusion against whites because non-parties in suit A.  Burden should be on parties in suit to include those not there if they want these non-parties to be bound by the litigation.  This is difficult, because it's unclear who could be potentially effected by the suit.  


 It is incumbent on P to join all parties that will be affected by the judgment if they want full res judicata effect. Rule 19.)  3 reasons: (i) did not earn repose, (ii) no reasonable reliance interests, (iii) doctrine of mutuality.
Exceptions to non-party rule   

1.  Zero Sum Game/Land Cases - normally same D cannot use claim preclusion against new P because of the mutuality requirement, but in a zero sum game new P is claim precluded because there has already been a compreshensive adjudication on a limited resource.


Policy:  (966, n. 10) Secure and stabilize real property.  Expectations in land sacrosanct.   Decisions should not be altered because they would upset title.  

2.  Laboring Oar - (Montana v U.S., 971 - U.S. paid for and directed first law suit filed by Kiewit and they lost.  Precluded because U.S. took a laboring oar.)
3.  Deliberate Bypass - (Provident Tradesman v Patterson, 971 - Dutcher deliberately bypassed an adequate opportunity to intervene).  Despite deliberate bypass in Martin v. Wilks, court said no claim preclusion.  ( In this case, Rule 19(a) joinder approach probably the better rule).  This is a bright sign for mass tort defendants.  Note:  May still be a little room to argue that deliberate bypass still good law, but not much.
4.  Insurance Companies -as per Vasu v Kohlers - Rule - Suits by insured and insurance company arising from the same transaction are not precluded unless expressly provided for in K.  (because the insurance claim is only for a limited amount whereas the insured's liability is unlimited).  Here, ct allowed P to sue after insurance co. had reached final judgment on property damage case.  One explanation that insured may not have same choice of forum, timing, and strategy as insurance company and insured has little leverage to force insurance co. to do things his way.  This protects plaintiff autonomy.

C.  Valid, Final Judgment

Should any disposition short of a final judgment on the merits, after plenary consideration and appeal, be considered final for res judicata purposes?


Keidatz v. Albany 974 --  the first suit between the same parties was for recission of K and court gave summary judgment for Albany.  The present suit is for damages, defendant says that buyer is claim precluded.  Court holds no. 

1.
Factors to consider when deciding if a judgment should have res judicata effect

(i)  hassle to defendant - if hassled only a little, P may not be precluded.


(ii)  balance against concern for full docket and tight resources.


Note:  Liberal amendment rules and claim preclusion rules should force all claims at the same time.  Parties would fight hard if it is the only opportunity.

2.  Dismissals not ordinarily giving rise to claim preclusion.
a.  Voluntary dismissals (Federal Rule 41(a)) 

(i) by plaintiff - 

 if P dismisses before D files an answer or motion for summary judgment, can be dismissed without prejudice.  

If D has filed an answer, D is entitled to some repose, P needs D's agreement to dismiss without prejudice unless otherwise noted by the court.  But, only once.


(ii)  By order of the court - if a counterclaim has been pleaded prior to the P's motion to dismiss, the action won't be dismissed against the D's objection unless that claim can remain pendant for independant adjudication.  Unless otherwise specified, without prejudice.  

b.  Involuntary dismissals - (under Federal Rule 41 (b)) 


(i)  Lack of SMJ - may sue again on merits probably in a new court (the issue of SMJ is probably issue precluded)


(ii) Improper Venue

(iii) Failure to Join an Indispensible party (Rule 19 Party)


(iv) IPJ - collateral attack always allowed 


*  Hard for D to tell at beginning whether IPJ exists.  Don't want to burden D to go to an inconvenient ct.  Want to allow collateral attack when D forfeits by nonappearance.  


*   If no IPJ, case probably dismissed early enough that there is very little hassle to D

3.  Dismissals leading to claim preclusion.  Presumed to be valid, final judgment. ( 41(b)) 


(i)  Summary Judgment

(ii)  Failure to Prosecute

(iii)  Demurs and 12(b)(6) Motions (failure to state a claim on which relief can be granted)


Courts have tended to give demurrers preclusionary effect more.  Now:  with liberal amendment rules, Ps should be forced to bring all claims together.  In the past, usually didn't give rise to claim preclusion because the D wasn't hassled much and didn't have to go through a full trial, not much resources had been spent, and P should have opportunity to adjudicate.  However, D had to hire lawyer, and P did have a full fair chance.  Maybe P has earned repose.  


Keidatz v Albany (974 - Suit A:  rescission of K, J for D after general demurrer with leave for Ps to amend the complaint.  Ps failed to amend in the allotted time.  4 months later, suit B:  damages for fraud,  motion for SJ granted for D.)   


(iv) Judgment on the Pleadings (12(c)) - Final judgment as per rule 56.  


(v) Consent Decrees - Settlements (unless fail to join all necessary parties as per martin v wilks)


(vi) Statute of Limitations 


 jurisdictions split, but modern trend toward preclusion (Shoup v Bell & Howell, 977 - dismissal on SOL grounds is a dismissal that bars further litigation, even in a forum where the action would not have been time barred.  Full Faith & Credit.)

Policies behind preclusion:

-  Prevents forum shopping


-  Forces P to fully think out case beforehand

Policies against preclusion:


 -  not much resources spent


 - one state's law shouldn't undermine anothers


 - state has interest in encouraging private attorney generals


(vii)  Default by D or P, unless there was no IPJ over D


(viii) Appealable but unappealed judgments
 


4.  New Technology, changes in law, or uncovering of new evidence does not effect claim preclusion because of need for repose or finality.  Some courts do not claim preclude claims for new injuries that hadn't come to light at time of the first suit.

5.  Can P be precluded by a judgment in court that did not have jurisdiction to hear the whole case? (ex. small claims court)  


a.  If primarily concerned with efficiency, P should be precluded because P should have brought both claims in court that could hear all claims.  However, this may deny P full, fair opportunity to litigate in court of limited jurisdiction.


b.  Courts ususually concerned with efficiency, but see Marresse v American (1027 N.3) -- Judgment by court of limited jurisdiction bars rest of claim only if P could have brought entire cause of action in a court of the same system of courts (such as state or federal).  General Rule:  If no other place in same system where all claims could have been brought, won't be precluded.

ISSUE PRECLUSION

Ask 3 questions:


(i)  Is the issue the same as in the previous lawsuit?



(ii)  Was a final judgment reached on the merits?



(iii)  Was the party against whom the plea is asserted a party or in privity with a 


party to the prior adjudication.

A.  Restatement of Judgments Section 27:  When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive and in a subsequent action between the parties, whether on the same or a different claim.

B.  5 Factors

1.  Same Issue
(i)  Burden of Proof  - C Failing to prove X is not the same as M proving Not-X

a:  C v. M - Necessary Issue:  Was C Cont. Negl?

b:  M v. C -  Issue:  Is C Negl?


Whether issue precluded depends on whether its the same issue.


(aa)  Where BOP is on M to prove C's Cont. Negl. in suit a, then this is the same issue as in suit b.  Issue Precluded.


Rephrase the Question:  a:  Did M prove C negl?





 b:  Did M prove C Negl?


(bb)  Where BOP is on C to prove C is not negl in suit a., then this is a different issue than in suit B.  No issue preclusion.



Rephrase the Question:  a:  Did C prove C not negligent?






 b:  Did M prove C negligent?  


(ii)  Standard of Proof - Criminal standard: beyond a reasonable doube; Civil Standard: more probable than not



a.  
A:  Criminal (beyond a reasonable doubt) - D wins.   




B:  Civil (more probable than not) - P not precluded



b.  
A:   Civil - D wins.



     
B:   Criminal - P precluded.



c.
A:  Criminal - P wins.




B:   Civil - D precluded.



d. 
A:  Civil - P wins.




B:  Criminal - D not precluded.

2.  Actually Litigated - Issue must have been argued and decided.  Look to see if original court made it clear exactly what they were litigating about. 


(Cromwell v County of Sac - 928 -- Unclear in suit 1 whether court determined that whole bond is invalid or just particular coupons.  Therefore, in suit 2, no issue preclusion as to whether other coupons from the bond were invalid.  Note:  Things County Could Have Done To Prevent 2nd Suit.  (1) accelleration clause - structure so that 1 default is default on everything, (2) make sure record shows tendering of entire bond/entire bond invalid, (3)  move to conform initial pleadings to the proof, (4) propose that judgment order reflects bond and not individual coupons.)  Note:  Wouldn't occur in Fed. Rule 13(a).
3.  Necessarily to the Judgment 

(i)  Rule:  A fact merely found in a case becomes adjudicated only when it is shown to have been a basis of the relief, denial of relief, or other ultimate right established by the judgment.  

(ii)  Rationale:  


a.  Each party deserves only 1 day in court.


b.  Courts should devote resources to resolve disputes of parties who haven't had a chance to litigate.


c.  Adversary is entitled to repose.

(iii)  Three Variations

a.  Only One of Two Issues Was Actually Necessary.

(aa)  Usual Rule:  the issue actually necessary foreclosed, the other isn't

(bb)  Rochelle's Trick:  Who would have the incentive to appeal?  Party with the incentive to appeal would be issue precluded.

(cc)  Cambria v Jeffery (982)

Suit 1:  J v C - Finding:  both parties negl. - Cambria wins.

Suit 2:  C v J - Finding:  J foreclosed from denying negl. because suit 1 turned on J's contributory Negl.  C's not foreclosed from denying negligence because suit 1 not decided on C's negligence.   

b.  Both issues sustain the Judgment

.       

(aa)  Russel Rule:  neither is foreclosed -- Russel v Place (983 n. 4) - Case decided for D finding no infringement and patent invalid.  D then infringes.  P sues again and is not precluded.

(bb)  New Federal Direction:  preclusion for both -- Cardinal Chemical v Morton suggests that the Supremes don't like Russel.  They remanded case to court of appeals to decide on both issues.  Odd because if Russel were good law, they wouldn't care because neither could issue preclude.  

 c.  Jury General Verdicts - where more than one issue, impossible to tell which issue was necessary to the judgment.  No preclusion.

d.  Revised Evergreen Test - (some jurisdicitons) - Ask whether the importance of the issue on which preclusion is sought was forseeable at the time of the first lawsuit.

Reasons: 

(aa)  if the importance could not have been forseen, the parties may not have argued about the issue vigoroously.

(bb)  efficiency - don't want to force parties to litigate every ostensibly unimportant issue vigorously

4.  Same Parties - Privity


a.  Old Rule - Mutuality - Party can preclude only those who could preclude her.  (There fore a party not bound by an earlier action could not use the reslut of that action to bind her adversary who had been a party to the earler action.  Neenan v Woodside, 986.  Exception:  When a non-party that sought to use preclusion was in an agency type relationship with  a party to the earlier action (employer-employee).)


Problems with Mutuality:  inefficient, sometimes subjects parties to inconsistent obligations, multiple liability)

Problems with non-mutual issue preclusion:

(i)  concretizes bad decisions

(ii)  compromise verdicts

(iii)  Multiple Liabilities and inconsistent results


P v Ia


P v Ib


P v Ic (Id can use this to preclude P)  Note:  Judge probably shouldn't allow because of inconsistent results.

(iv)  Party in first suit may not have had incentive to litigate vigorously

Policy for non-mutual issue preclusion:  reduces litiation by forcing Ps to sue all Ds at once


b.  New Rule - Erosion of Mutuality 


(aa)  New York Rule - The doctrine of mutuality is a dead letter.  Non-mutual issue preclusion can be used offensively and defensively.


(bb)  Defensive issue preclusion - Same P, Different D

P v D1

P v  <--- D2
But Not:
P1 v D
P2 v <--- D  - P2 had no opportunity to be heard



Examples:



(i)  Bernhard v Bank of America (987)




Suit 1:  Probate Court Proceeding about Cook's accounting of will.  Issue:  


Was money given to cook a gift?  Yes.




Suit 2:  Bernhard, new administrator, sued BOA to recover C's $.  Same 



Issue.  Ct says issue precluded.



(ii)  Blonder Tongue v U. ILL Foundation (992)




Suit 1:  Patentee v Infringer A - patent held invalid. 




Suit 2:  Patentee v Infringer B - Issue Precluded



(iii)  Eagle Star insurance Co. v Heller




Suit 1:  Heller convicted  of burning inventory - Criminal




Suit 2:  Heller v Eagle Star - Civil - Heller estopped. 

(cc)  Non-Mutual offensive issue preclusion - Parklane Rule:  P in Suit 2 not party to suit 1 can assert issue preclusion against a D who was a party or in privity with party in Suit 1.  

P1  v D

P2---> v D

But Not:

P v D1

P --- > v D2 :   D2 had no opportunity to be heard.

Note:  Person precluded may be P in first suit.  



A:  X v Y


B:  Z v X -- Z may use issue preclusion against X

But not: when P won in the first suit.
X v. Y

Z v. <--- X:  Because Z had no opportunity to be heard.

Attendant Problems put in discretion of court to decide on a case by case basis.     

Discretionary Factors


(i)  Ps who wait and see result of similar litigation when they could have joined not allowed to issue preclude.


(ii)  No issue preclusion where second action affords the D procedural opportunities unavailable in the first action that could readily cause adifferent result.  Look at:  appealability and incentive. i.e., U.S. did not want to appeal the 68 Filipinos getting U.S. citizenship for political reason.   Consider also, trial by jury, comparable judges, ability to intervene in other process, party precluded from showing inconvenient forum, no compulsory process, discovery rules different, pleadings different.     


(iii)  No issue preclusion if Judgment relied upon is inconsistent with one or more previous judgments in favor of the D.


(iv)  No issue preclusion if D in the first action is sued for small or nominal damages.  He may have had little incentive to defend vigorously, particularly if future lawsuits are not forseeable.

And:  


(v)  Could there have been a compromise verdict?
(dd)  Enterprise Liability Theory - Hardy v Johns Manville and 48 Insulations (1001).  Hardy can't use offensive issue preclusion based on decision against Johns Manville saying this decision doesn't extend to 48 insulations.

(ee)  Defensive Non-Mutual Limitation with Multidistrict litigation -  Mutlidistrict litigation involves setting up a panel of judges.  Hear common issues.  If consolidated in MDL pretrial proceedings, then sent back to original jurisdictions for trial, then 1 case goes to trial and P loses, the other Ps won't be precluded.  The cases aren't related enough.  (In re...,1001, N.1 ).  One party is not going to be issue precluded because another case goes to judgment first.  Everyone gets their one day in court.      

5.  Valid, Final Judgment - Unlike claim preclusion, almost always need full trial on the merits to satisfy the valid, final judgment requirement for issue preclusion because have to meet the necessary to the judgment and the actually litigated requirement.

(i)  New York Doctrine - Full issue preclusion on default judgment on a different cause of action.  Doctor sues patient for $ and patient defaults.  Patient sues doctor for malpractice.  Further litigation precluded.

(ii)  Settlement - Consent Judgments - When B's insurance Co. pays A to settle damages, will B be precluded from establishing that A negligent?


* Cases seem to say yes. (NY, MA)


* MA law says no unless B signed settlement personally.

(iii)  Administrative Adjudications - Because administrative adjudications use different procedures and adjudicators (ALJs)  than courts, there is an argument against forclosure.


a.  Isue Preclusion:  Supremes said forecloses because brings repose. Avoids cost and vexation of repetitive litigation and conserves judicial resources.  (UT v Elliot)


Exception:  Age Discrimination :  P lost in EEOC.  Did not appeal, but refiled in fed district court.  Supremes said no issue preclusion because the statutory scheme (age discrimination act) said fed action could be taken after agency consideration.  (Astoria fed Savings and Loan v Solimino)


b.  Claim Preclusion:  No.

(iv)  Arbitration Proceedings - Issue preclusion because arbitration is binding.  (Aufderhar v. Data Dispatch Inc.Supp 92)

(v)  Dismissal for lack of SMJ - only precluded on issue of SMJ.

(vi)  Improper Venue - only venue question is issue precluded.

(vii)  Dismissal for lack of IPJ - No issue preclusion.  No claim preclusion.

(viii)  In in rem actions, the judgment does not give rise to issue preclusion.


Suit 1:  In rem


Suit 2: IPJ


Defendant not held to issues in the in rem action.  Reason:  Amount of recovery in suit 1 was limited to value of res. 

(ix)  Statute of Limitations - no issue preclusion, but may be claim precluded.

(x)  Default Judgment - No issue preclusion because not actuallly litigated and necessary to judgment, but can be claim precluded.

LIMITATIONS ON RES JUDICATA
1.  Restatement 26 - Exceptions to the General Rule Concerning Splitting (1003)

2.  Change in the Legal Climate 

Policy:  Issue preclusion is to prevent pointless, redundant litigation.  If the legal climate changes, it not redundant.


a.  Use this doctrine when the imposition of issue preclusion would give one party a significant advantage or disadvantage over the competitors in his field.


b.  Courts must balance the interests of finality and repose over the interests of horizontal equity.


c.  Often its hard to determine what constitutes a change in the legal environment.

(i) Horizontal Equity - Restatement 28(2) - Issues of law are not precluded when the earlier action is based on claims that are "substantially unrelated" to the present ones or a new determination is called for to avoid an "inequitable administration" of the laws.


Note:  anti-trust, intellectual property, tax, civil rights are types of cases with high horizontal equity interests. 


*  areas with competition or reliance on voluntary compliance


*  don't want people hiding behind decisions  

(ii) Examples


a.  Tax Case No Issue Preclusion because of horizontal equity between taxpayers, all should be treated the same.   Policy:  Issue preclusion is to prevent pointless, redundant litigation.  If the legal climate changes, it not redundant.


  Commissioner v Sunnen (1004) - Suit 1:  IRS v Taxpayer - Re:  1928 K


Suit 2:  IRS v Taxpayer - 6 years later - Re:  1937 K, 1928 K  Issue:  Has the taxpayer directed his income to his wife?  Laws have changed.  


Note:  Separable Facts Doctrine - Ct said when facts in the second case are separable (new years can treat taxes as new issues), no issue preclusion.  Stauffer limited to tax context.


b.  Customs Case - United States v Stone and Downer (1008) - No issue preclusion when prior judgment gave importer a competitive advantage over other importers because of a one time favorable rule.  


c.  Repose Case -Moser v US (1008) - Moser, Civil War Vet, entitled to benefits. Later definition of vet changes.  US issue precluded from re-litigating because interest in repose(reliance) outweighed any horizontal equity interest.  (others won't care if he gets benefits)

3.  Government Litigation


a.  no non-mutual issue preclusion against the G. 


Policy:  Here, horizontal inequity, economy interests(and reliance/repose interests) of applying NMIP are outweighed by the constraints that peculiarly affect the G.


Example:  U.S. v. Mendoza (1008) - Suit 1:  68 Filipinos v. U. S., citizenship.  







    Suit 2:  Mendoza v. INS, U.S. not issue precluded on 






citizenship issue.



Possible exception - in zero sum game cases like water rights (Nevada v. U.S.)

Difference between G and private party:


(i)  geographic breadth of the G litigation.



(ii)  nature of the issues 



(iii)  frequently involves legal questions of substantial public importance.



(iv)  G is more likely than any private party to be involved in lawsuits against different 


parties which nonetheless involve the same legal issues.

Policy reasons:

(i)  Percolation theory:  allowing Non mutual issue preclusion would stultify the development of 
important questions of law by freezing the first final decision rendered on a particular 
legal issue  because deprive the Supremes the benefit it receives from permitting 
several courts of appeals to explore a difficult question before they grant certiorari.

(ii)  it would change solicitor general's policy for determining when to appeal.  SG 

considers various factors such as limited resources of the G and crowded dockets of 
the courts before authorizing an appeal. NM Is. precl. would require that every adverse 
decision be appealed to avoid foreclosure.  

(iii)  executive branch may take different positions on how to resolve a particular issue. bind subsequent administrations to policy decisions of prior administrations.

(iv)  G litigation affects everyone unlike private parties' litigation.

(v)  In many areas, the G is the only party that can bring suit.  If allow issue preclusion, then freeze the development of law in those areas.
 


b.  Same Party, Different Circuit - mutual defensive issue preclusion allowed against G. 


U.S. v. Stauffer (1012) - S1:  U.S. v. Stauffer in the 10th Cir.  S2:  same parties in the 
6th Cir.  U.S. issue precluded in the 2nd suit.


Reasons:


(i)  Party entitled to repose.  G may have wanted to wear down Stauffer through 


litigation.  


(ii)  One party doesn't have to litigate issue for the whole industry.   


Alternatives available to the G:


(i) G could have gone after Ciba Geigy in the 6th Cir.  If won against Ciba, then can 


sue Stauffer in the 6th Cir. because of change in legal climate doctrine.


(ii)  If Supremes affirm U.S. v. Ciba from the 6th Cir, then U.S. v.  Stauffer from the 


10th Cir. gets overruled (the law for the whole industry changes).  


Problems with Stauffer II:  White's concurrence


(i)  Preclusion here was justified because the 6th Cir. hadn't previously ruled on this 


issue.


(ii)   If they had ruled on it as in the 9th, preclusion wouldn't be justified as it would give 

Stauffer a competitive advantage.  (See R. Judgments 28).

c.  Government agencies - decide to acquiese or not acquiese with decisions by courts of appeals.  If they do acquiese, they abide throughout the country.  If they don't acquiese, abide by the decision only within the jurisdiction of the suit.

Some agencies limit decision to litigant and facts of case.  Other litigants have to bring their own suits and as per Mendoza only get stare decisis, no issue preclusion.

d. Federal Statute Cases ( possible inconsistency with Parklane) 

(i) Generally:  maybe, issues decided in criminal cases are precluded in later civil cases

Allen v. McCurry:  Suit1:  State v. M in criminal court.  M's defense- violation of 4th 





and 14th amendments.




   Suit 2:  M v. Officers under Sectn 1983.  M issue precluded from 





claiming violation of 4th amendment.

Reason:  legislative intent behind Sec 1983 silent on issue preclusion for state decisions that may violate 1983 rights.

See Heller, p.992 - Suit a:  People v. Heller.  Suit b:  Insurance co. v. Heller.  offensive estoppel allowed against Heller based on a prior coviction, different parties.

(ii)  Problems:


(aa)  evicerates the policy behind 1983 to override corruption influence in states.


(bb)  seems inconsistent with Parklane because of the procedural differences between 


criminal and civil (1983) proceedings:

 
*institutional pressures may give a different shape to the 14th amendment, 


*criminal D does not voluntarily litigate 4th amend claim.  D is forced to raise all 


defenses since foregoing any issue may result in a deliberate bypass thus invoking 


issue preclusion.


But pleading guilty, D can avoid being issue precluded in the civil action.  (1020 n.2)

(iii)  Sometimes G policies Trump and sometimes they don't:  Cf. Astoria Federal v. Solimino (supp. 92) - held that issue preclusion inappropriate when statutory scheme plainly contemplates federal action after agency consideration in that particular context. 1983 is silent on this issue.

Intersystem Preclusion

A.  Policy


(i) limits forum shopping


(ii)  preserves sovereignty of state courts


(iii)  increases predictivity

B.  State - State
(i)  full faith and credit (1738) - Use preclusion laws of original state.

(ii)  Exception to full faith and credit - Child Custody Cases - Since these decisions are not final, states can modify decisions made in other states.  ("Erie doesn't work phenomenon")  

Ecouraged kidnappings and relitigations in new states.

a. Solution: 

1738A(a)  The appropriate authorities of every state shall enforce according to its terms, and shall not modify except as provided in subsection (f) of this section, any child custody deterination made consistently with the provisons of this section by a court of another state.

(f)  if (1) it has jurisdiction to make such a child custody determination; and


(2) the court of the other state no longer has jurisdiction , or it has declined to exercise such jurisdiction to modify such determination.  (Old state may not have juris.  when mommy and daddy move to new states, and then mommy steals kiddy and takes to a third state, but if daddy still lives in original state, juris. still exists.) 

b.  Problem:  No Private Right of Action.  If a second state disregards 1738A, the party can only appeal within the second forum because the custody decree last in time is enforced. (Thompson v Thompson, 1021) 

(iii)  International Kidnapping - Hague Convention - If child is habitual resident of a member nation, another nation can't issue a custody decree about that child.  Works only if all nations have similar child custody laws.  

C.  Federal Court Preclusion of State Ct Decisions

(i) Issue preclusion as per Allen v McCurry. Generally:  maybe, issues decided in criminal cases are precluded in later civil cases

Allen v. McCurry:  Suit1:  State v. M in criminal court.  M's defense- violation of 4th 





and 14th amendments.



Suit 2:  M v. Officers under Sectn 1983.  M issue precluded from 





claiming violation of 4th amendment.

Reason:  legislative intent behind Sec 1983 silent on issue preclusion for state decisions that may violate 1983 rights.

(ii)  Claim Preclusion - Federal court must give the judgment the same preclusive effect the state court would have given it (eg. fd ct must use st ct's laws to determine the res judicata effect of its decision.)


Policy Issues:

(i)  states can control federal dockets


(ii) states without docket problems may allow more relitigation than states with  


problems


(iii)   Strong state preclusive rules means less chance for state judges being 



overruled


(iv)  states may have no interest in fed claims,  st may not see whole issue and may 

not have same ability to decide federal claims.

a.  State c/a & non-exclusive Fed c/a: Marresse v Amer. Ac Ortho Surgeons, 1024 -- State court Judgment re: Ohio state cl.  Fd suit re: fd antitrust law.  Supremes said Fed courts have to look at state preclusion law to determine whether precluded in fd ct.  Sends case back to Ct of Appeals to apply state law as to preclusion.  Only if they decide that the claim is precluded would it be appropriate to decide whether to make an  exception to 1738.  But, Ohio had antitrust law and P could have brought the whole suit in OH state court.

b.  State c/a & Exclusive Fed c/a -  Restatement 26(1)(c) says no claim preclusion.  Claim preclusion in federal courts generally will not apply where P was unable to rely on a certain theory of the case or to seek a certain remedy because of limitations on SMJ of the court.  If state law doesn't allow preclusion in such a case, then state ct's decision will not have claim preclusive effect on causes of action that are within the exclusive juricdiction of the fedral courts.

The Dreyfuss Counter-argument - Claim and issue preclusion could be used to force parties to chose the right court in the first place (could have brought in fed ct using supplemental jurisdiction for the state claim).  

Could have filed in state claim in state court and federal claim in federal court, then reserved the federal claim pending the litigatio of the state claim.  Problem:  State court may want to know the whole case.  May decide differently if it can only see a part.

D.  State Ct. preclusion of Fed. Ct. decisions - Reverse Erie

1738 does not explicitly address this issue.  However, the Supremacy clause of the Constitution probably requires the state courts to give fed. judgments the same preclusive effect as fed. ct. would give the decision.

E.  Rule 60 - Relief from Judgment or Order.  R60(b)(6) "any other reason"  See DeWerth (Supp. 44) - good faith buyer of stolen art; original owner sued to get art back; NY court held that original owner had to show due diligence in order to get art back.  4 years later, NY court abolished the due diligence standard, so original owner sought and was granted relief from the judgment under .

F.  Foreign Preclusion - Doctrine of comity controls - give to other countries what we would like them to give to us.  If we think the country gives justice, we will apply the doctrine otherwise we won't.

G.  Law of the Case - Once issue decided remains the law of the case.  Have to argue every  issue as though it is the law of the case.  Reason - need for finality and because parties could have challenged applicable laws themselves.  Eg:  If D fails to make Rule 12(b)(6) motion, loses the right to object.  Not as strong as res judicata, courts more likely to mitigate.

SCOPE OF THE LAWSUIT

REAL PARTY IN INTEREST - Rule 17(a)

1.  Every action shall be prosecuted in the name of the real party in interest.  Look at whether the party's interest will entitle it to join under rule 19.  If so, interest is probably sufficient to be RPI.


2.  Purposes of the rule: 


(i)  to enable a D to present any defenses he has against the real party in interest, 


(ii)  to protect the defendant against a subsequent action by the party actually entitled to relief, and


(iii)  to ensure that the judgment has the proper res judicata effect. 


3.  Effects of the rule:


(i) Policy overlap with R19 - purposes of Rule 19 include protection of the defendant from multiple litigation or inconsistent relief.  Therefore, when an absent person who cannot be joined is an RPI, the court must determine whether, in equity and good conscience, the action should proceed without the person.  (Provident Tradesmens v. Patterson, 403, n.2)


(ii)  Prevents parties from having their surrogates litigate their cases in order to create diversity jurisdiction. Kramer v. Carribean Mills, sec. 1359


4.  Cases:


(i)  U.S. v. Aetna (400) - Victim claimed $100,000 from insurance company, ins. co. paid $70,000 and went after the U.S. (tortfeasor) for $70,000.  Left victim with claims of $30,000.  Court held that Aetna was the RPI.  U. S. could try to join the victim to avoid inconsistent obligations.  If victim couldn't be joined, "too bad so sad" for the U.S.


(ii)  Tyler v. Dowell (403) - federal diversity case - Ins. Co. gave the P loan to cover its damages.  Court found.  Court found that loan was more like a payment. Federal rule: look to state law to see who is RPI.  Here, state law said insurance co. was RPI.  


Potential Erie problems Two issues:  whether a certain interest entitiles a party to join the lawsuit (rule 17); and whether a party with that interest must be joined (Rule 19). In CA,  partial assignees and and subrogees are considered indispensable parties and must be joined.    


5.  If RPI is absent, the court will allow reasonable time for RPI to be joined or 
substituted with effect as if the action was commenced in the name of the RPI.  
Insurer can probably be substituted after the SOL has run as a party plaintiff if held 
to be a RPI.  Last sentence in 17(a) says that substitution has the same effect as 
though the action were commenced in their name. 


6. Possible Erie Problems - relationship beteen state and federal law

a.  Federal law says that real party in interest brings suit, but what the interests are is determined by state law and K.

b.  What if state has a law saying cases should be brought in the name of the insured and that the insurance company's name should be suppressed (to deter excessive awards) but the insurer had paid and should be a real party in interest under federal law. This would be a conflict.

 
7.  Difference between standing and RPI:  standing says what interests you have to have and RPI says who has those interests.  


Standing concerned with effect of party bringing the suit on the court.  Question to ask:  Is this court well served by having this person bring the claim.


RPI focuses on the repose interests of the D.

CAPACITY TO SUE AND BE SUED - Rule 17(b)

a.  Individual - law of domicile

b.  Infants and Incompetents (Rule 17(c)) - must be represented by specially appointed guardian.  An individual acting as a representative may sue or be sued in his capacity in the state of his appointment.  Originally, he could not sue or be sued outside this state, but this rule is subject to rapid change.

* Diversity - 1332(c)(2) - legal rep of a decedent, infant, or incompetent shall be deemed to be a citizen only of the same state as the party.

c. Corporation - law under which organized.  Usually an agent of the corp has the capacity to sue or be sued.

d.  Foreign Corporations - many states condition access to the local court upon the foreign corporation's having obtained a license to engage in business in the state. This may limit capacity to sue, but not to be sued.

e.  All other Cases - law of the state in which D ct is

except:


Partnership or other unincorporated association - may sue or be sued in its 

common name for the purpose of enforcing for or against it a substantive right 
existing under constitutional or federal laws even if there's no capacity under state 
law. 

SMJ with unincorporated associations - in diversity, must check domicile of each member of the assocition to ensure that maximum diversity is maintained.  However, if suit is under Rule 23 as a class, only the domicile of the reps counts.   

Case:  Oskoian v Canuel (406) - Ps wanted to sue union and state law required ps to sue officers of the union which would have destroyed diversity so Ps only sued diverse members of union.  Court held that Ps couldn't sue union unless they abided the state law because the fed rules say that the law of the state i which the district court sits should be followed.  But,  Ps could make all members a class and sue the diverse members as named reps.  Erie problem:  state law wouldn't have allowed case to go forward.  Fed class action device used to get around state policy requiring protection of unincorporated associations.    

JOINDER RULES

1.  What interests are protected by the rule?

2.  Who can invoke its benefits?

3.  How does the rule differ from other joinder devices?

4.  How does the rule deal with the general requirements for adjudication, such as personal and subject matter jurisdiction? 

1.  Joinder of Claims - Rule 18 - Party asserting a claim for relief as an original claim, countercliam, cross claim, or third party claim may join, eiither as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.

* If a joinder of party is not involved, the joinder of claims is entirely free.

* Rule 13(a) compulsory (transactionally related) counter claims must be joined or lost.  13(b)  can be joined.  13(g) can be joined.

* Note: Under R18, res judicata law determines which claims are lost if not asserted.

a.  Problems:


(i)  jury confusion on questions of law if different standards for each claim (esp. unrelated claims)


(ii) evidence that may be admitted for one claim may not be admitted for the 2nd


(iii) compromise verdicts

(iv)  res judicata effect of issues may be hard to tell

b.  Solutions:

(i)  Rule 42 (b) - court in furtherance of convenience or to avoid predudice may order separate trials of any claim, cross claim, counter claim, or 3rd party claim or of any separate issue or of any number of claims...

(ii) Rule 49(a) - Special Verdicts

(iii)  Rule 49(b) - General Verdict accompnied by answer to interrogatories

(iv)  Rule 16(b) - can use pre-trial conferences, schedule and plan to determine how case should proceed so as to minimize bias. 

c.  Check SMJ and IPJ -

(i) IPJ - IPJ is usually ok because same parties. (Think:  What if D has enough contacts only for related cliam and P wants to join unrelated claim.)

(ii) SMJ


a. diversity

citizenship - o.k. because same parties.  


amount in controversy - one P can aggregate all claims against one party to meet.


b.  fed question, look at 1367 CNOF Test:  



Related Claim:  probably ok 



Unrelated Claim:  no supplemental jurisdiction

2.  Compulsory CounterClaims Rule 13a 

a.  "arising out of the same transaction or occurence ".  Claim precluded if not asserted.  (only IPJ cases)

b.  4 factors to look at in the transaction test


(i)  Are issues of fact or law raised by a claim and counterclaim largely the same?


(ii) Would RJ bar a subsequent suit on D's claim.


(iii) Will substantially same evidence support or refute both claims?


(iv) Is ther a logical relationship between the claim and the coutnerclaim?  Does it make sense to hear as one case?

c. Jurisdiction

(i)  IPJ - usually o.k. b/c the same parties. 


(ii)  SMJ - If a counterclaim is compulsory, the same jurisdiciotn which supports the main ciam will also support the counterclaim. 



(aa) diversity, D's compulsory counterclaim doesn't have to meet 



amount in controversy.



(bb)  in Fed Ques., will almost always meet CNOF (1367) test for supp. 


jur.


(iii)  Venue - Yes,  supplemental venue.  

d.  Policy 

(i)  Judicial Economy


(ii) Warns D of possible res judicata effect.

e.  Policy Problems


(i)  D loses benefit of being a P later, loses autonomy: forum, timing, etc.


(ii)  D may be biased if P's case goes well.


(iii)  P loses autonomy.  suit becomes larger and more complicated than it planned. 
P's ability to shape case diminished


(iv)  P may choose bad forum for D's claims.


(v)  If counterclaim is federal question and parties are in state court, then D loses 

benefit of having federal question decided in federal court.


(vi)  Compulsory counterclaim may overtake the original claim.

Note:  If forced to interpose his counterclaim, a D faces the dilemna that by doing so he may waive an otherwise valid objection to the court's adjudicatory authority

f.  Exceptions to compulsory counterclaims  


federal exceptions
(i)  Where joinder of 3rd parties is required over whom the court has no jurisdiction.  

(ii)  Where SMJ is based on diversity and joinder of 3rd parties would destroy diversity.  

(iii)  Claims that are the subject of pending litigation .

(iv)  Where the court lacks IPJ over D.  In in rem actions (various types), fairness dictates that Ds shouldn't be required to assert compulsory counterclaims when he's forced to come in and defend his porperty interests.  But if he asserts one counterclaim, it seems fair to require him to assert all coming under 13(a).  Forcing D would open him up to IPJ or unlimited liability.


(note:  importance reduced by Shaffer v Heitner in quasi in rems)

(iv)  Southern Construction v Pickard (424) Rule:  Where two lawsuits are unavoidable, the goal of streamlining litigation is unattainable.  D may not lose the right to assert the transactionally related claim just because he didn't assert it in the first suit.  (Supremes refused to dismiss counter claim from suit after other suit went to judgment.)

(v)  counter claim is compulsory only if claim has matured at the time of the pleadings.

To protect against unduly harsh applications, in some states

(i) if D's claim is covered by liability insurance under which the insurer has the right or obligation to conduct the defense (VT too).  Insurance counsel will be less enthusiastic about presenting the insured's counterclaims.   Applies where the insurer has the right to conduct defense, even if it isn't.  (some say should modify this last provision)

(ii)  If the counterclaim exceeds the jurisdicitonal amount of an inferior court having direct appeal to the Supreme Court or Court of Civil Appeals.

3.  Permissive Counter Claims - Rule 13(b)  - not transactionally related

a.  SMJ - must have independent basis


(i) Diversity - O.K. as to domicile b/c same parties, but need amt in controversy


(ii) Federal Question - counter claim needs independent basis of jurisdiction

b.  IPJ  - generally o.k. because same parties

4.  Cross Claims against co-party:  Rule 13(g) 

(i) D may assert a claim against a co D that arises out of the same transaction or occurence that is the subject of the original action.  


*Once D cross claims co D, transactionally related cross claims become compulsory.  Probably don't need independent basis of SMJ, but no clear answer because 1367 only uses the word P.  Efficiency concerns and involuntary status of D suggest that supplemental jurisdiction over claims by co D who are not diverse should be o.k.

(ii) Co Ds may be able to assert non-transactionally related claims if they have independent basis of SMJ.  


*Once a D asserts a cross claim against a co party, they become adversaries and all of the counter claim rules apply.  


a.  R 13(a) - compulsory transactionally related claims


b.  R 13(b) -   permissive nontransactionally related claims if independent SMJ


c.  Courts are really hostile to cross claims because they ake the case complicated. 
(takes away Ps autonomy because Ps claim gets lost in the shuffle)

(iii)  Co Ps can't assert cross claims against one another unless a counterclaim has been asserted against one of them.  


* When a D has asserted a counterclaim against one of the Ps, the P can assert a cross claim against a co P if it arises from the same transaction or occurence that is the subject of the counter claim.  No clear rule but Dreyfuss thinks that the P would not have to be diverse in order to assert their transactionally related cross claims.  

(iv)  Cross claims are almost never compulsory  


Rationale:  (1) want coparties to assert united front, (2) want to keep suit from becoming unnecessarily complicated.(3) P autonomy.


Exception when one D asserts a cross claim.  

(v) Some courts use a stricter transaction test for cross claims than for counter claims because don't want complex litigation.

(vi) A cross claim may be immature.  Acceleration language in 13g says claim could be asserted even though it doesn't accrue until after the first claim is adjudicated.  More efficient.  Jury has information and can more easily decide the issue.  


Example: D1 cross claims against D2 that if D1 is liable to P, then D2 is liable is liable to D1.  


Exception:  0 sum games.

(vii)  Effect of dismissal of original claim on cross claim based on 1367.

a.  If P's original claim is dismissed for lack of SMJ, then cross claim is also dismissed for lack of SMJ.

b.  If P's original claim is dismissed for a reason other than lack of SMJ, then court retains jurisdiciton over cross claim.  Otherwise will have to resolve cross claim before reaching judgment on P's claim.  Case:  Fairview park (436) 

(viii)  Venue -  cross claims have no effect on venue. 

Joinder  of Parties

1. Policy
(a) procedural efficiency - lessen delay and expense of litigation

(b) substantive fairness - avoid inconsistent verdicts and multiple vexations

2.  Can join both Ds and Ps (R 19 usually by Ds, R 20 usually to join D by Ps)

3.  Permissive Joinder of Parties - Rule 20(a)

a.  Test: (Ps may join together with Ps voluntarily and Ds may be joined together by P)


(i)  same transaction, occurrence, or same series of transactions or occurrences 

(more restrictive than 13a or 1367. narrow conception of transaction b/c ct concerned with overextending 
suit, changing balance of power and leverage), and


(ii)  any question of law or fact common to all the parties 



Akley Factors:



(aa)  are the common issues basic and around which there must revolve the 



greatest struggle?



(bb)  is the greatest amount of evidence diredted toward the common 



issues?

b.  Example of joinder of P by P: 

 * Even if there are more non common questions, Ps may still be joined on the basis of the quality of the common questions.

 Akley (427 - 193 Ps claim against D for fraudulently producing prospectus.  193 separate sales, but court said same series of transactions.  Court also said that although most of the questions would not be common, it looked at the quality of the common questions.  Court found that the hardest question in each case was common to all cases.  Court also looked at the pruposes of R 20 (to lessen delay and expense of litigation) and therefore allowed Ps to join b/c otherwise they wouldn't have been able to afford suit.)

Countrary Result:  Taylor v Brown says court saw that deceit of each P hung on facts not necessarily common to all.  No joinder.  

c. Example of joinder of D by P:  

Tanbro v Beunit (431) - P wants to sue both retailer and mfr of cloth.  D says can't join Ds because each had a separate K with the P.  So not the same transaction.  Court says:  Test is applied broadly when trying to avoid multiplicity of suits and inconsistent verdicts.  Especially true when liability is in the althernative because of the popular Sinclair problem where any of the 2 Ds may be liable and if in separate suits both point fingers at each other and get away.  Under Tanbro, transaction test seems broader than 1367 or 19.

d.  Court may order separate trials if justice reaquires. Rule 20(b).

e.  Policy


(i)  empowering rule - alters power relationship between the parties, not going to 


be so quick to settle.



a.  joined P could fight more cheaply, efficiently (lower costs, more 



leverage, good for novel litigation)



b.  when Ds joined, can't escape liability by pointing  finger at other party 



not in court.


(ii) Facilitating Rule - makes more efficient, judicial resources saved


(iii)  restriction to same transaction may keep cases less complicated that if only a 


common fact and law test.

f.  Problems

(i) gives rise to sattellite litigation


(ii)  effects parties underlying rights 

g.  Jurisdiction

(i) SMJ 



(aa) maximum diversity and each P must meet amount in controversy 

* P can aggregate claims against single D. 

* But, not yet decided if claims against several Ds can be aggregated. Zahn v. International Paper, said that even in a class action the amount in controversy must be satisfied.    

No supplemental jurisdiction over R 19 or 20 parties.  Dreyfuss says inefficient - why have 2 suits when in court about same transaction.



(bb)  federal question - (what is one party with state claim and one party 


with fed ques.  Supplemental juris??????????????????????????)




P can join D with fed claim and D2 with state claim under 1367 if 



CNOF.  If satisfies R20 test, probably CNOF.


(ii) IPJ -  Each D need independent basis of IPJ.  No nationwide service or bulge 



rule.



Limited Exception:  Jurisdiction by necessity.  No place to get everyone.  


(both at same time or only D without ind. basis)????????????????????


(iii)  Venue 



(aa) Diversity based jurisdiction - No supplemental venue. Look to 1391(a)




(1) if all Ds reside in the same state, venue in a district where any 1 



D resides; or




(2)  a judicial district in which a substantial part of the events or 



omissions giving rise to the claim occurred, or a substantial part of 



property that is the subject of the action is located; or




(3)  if there is no district in which the action may otherwise be 



brought, a district in which the Ds are subject to IPJ. (all Ds)



(bb)  Federal Question - 1391(b)




(1) same as above




(2) same as above




(3)  if there is no district in which the action may otherwise be 



brought, a district in which any D may be found.

venue by necessity?
g.  Courts power to sever and Consolidate


(i) Rule 21 - Misjoinder and non-joinder of parties



a. misjoinder of parties is not a ground for dismissal of an action.



b.  Parties may be dropped or added by order of the court on motion of any 

party or of its own initiative at any stage of the action and on such terms 


as are just.



c.  Any claim against a party may e severred and proceeded with 



separately.


Note:  Dismissals should be without prejudice and case continues and avoid res 
judicata effect.  Dismissed D may have to agree to waive SOL limition.

*If party is dropped for misjoinder and SOL has run, P can stilll sue.  SOL tolls for period while misjoined party was part of the suit.  It's o.k. because D had notice of suit and evidence trail is still warm


(ii) Rule 42 (a) Consolidation of claims (common questions of law or fact, no 



transaction test).  Court, not parties, decide to consolidate.  Rule is 



therefore broader and allows more discretion, but intrudes on P 



autonomy.    

(iii) Rule 42(b) Separate Trials (doesn't seem to give explicit power to separate 
parties, only claims).  allows judge to sever case if its too confusing.  

Judges discretion.

4.  Joinder of Necessary Parties (Rule 19)


General Inquiry

(i) Should party be joined if feasible?


(ii) If so, can the party be joined?


(iii) If not, what should the court do?


Policy:

(i) persons materially interested should be joined whenever feasible so that they 
may be heard and a complete disposition made.  


(ii) when comprehensive joinder is not possible eithe due to limitations on service 
of  process, SMJ, or venue, practical considerations should decide whether to 
proced with or dismiss the action. 

(A) Rule 19

(a)  Persons to be joined if feasible: A person who is subject to service of process 
and whose joinder will not deprive the court of jurisdiction over the subject matter 
of the action shall be joined as a party in the action if 


(1) in the person's absence complete relief cannot be accorded among those already 
parties, or

interests in complete relief, public's interest in avoiding repeated lawsuits.

(2) the person claims an interest relating to the subject of the action and is so 

situated that the disposition of the action in the person's absence may

(i) as a practical matter impair or impede the person's ability to protect that interest or


Even though non-party will not be issue precluded, stare decisis may make it very difficult to 


protect her interests if she's not a party in the action.


(ii) leave any of the persons already parties subject to a substantial risk of 


incurring double, multiple, or otherwise inconsistent obligations by 


reason 
of the claimed interest.



recognizes the importance of protecting the person whose joinder is in question against the 


practical prejudice that may arise through a disposition of the action in his absence.

Shields v Barrow (437) 2 out o 6 guarantors are present as Ds.  Other 4 necessary  parties because otherwis e present partie will have more liability than absent parties and this is unfair.  So suit is dismissed.
* If the person should join as a P but refuses to do so, the person may be made a D, or, in a proper case, an involuntary P. 

If the joined party objects to venue and joinder of that party would render the venue of the action improper, that party shall be dismissed from the action.    

(B)  Rule 19(b) - When Joinder not Feasible -  When a Rule 19(a) party cannot be joined, court must decide whether in equity and good conscience the action should proceed among the parties before it or should be dismissed, the absent person being thus considered indispensable. 


Four Factors to decide whether suit should proceed w/o party:


(i)  To what extent a judgment rendered in the person's absence might be 

prejudicial to the person or those already parties.



* Would the absentee be advesly effected in a practical sense and, if so, would the prejucdice be 


immediate and serious or remote and minor?



*  What are the possible collateral consequences of the judgment on the parties already joined?  


Will any party be exposed to a fresh action by the absentee, and if so, how serious isthe threat?


(ii) the extent to which, by the shaping of relief, or other measures, the prejudice 


can be lessened or avoided.



*  the court shaping relief ($ damages in lieu of S Performance) to protect the absentee



*  Sometimes D can take measures to protect against absentee by using interpleader.



* absentee may be able to avoid prejudice by voluntarily appearing or intervening on an ancillary 


basis.  The court should consider whether this would impose undue hardship on the absentee.



Keene v Chambers (439) P v D for rent.  P was ony entitled to half the rent money because a 


trust company was a co-landlord.  Court had no IPJ over trust company and it refused to consent.



Relief Court Ordered:  If P recovers, she must make an accounting to the trust company.  That 




     way, if trust company sues later, it will sue the P, not D.


(iii) whether a judgment rendered in the person's absence will be adequate.


(iv) whether the P will have an adeqate remedy if the action is dismissed for 

nonjoinder



* the court should consider whether the P could sue effectively in another forum where beter 


joinder would be possible incase it dismisses.



Example:  Can state court hear the case?  Shutton v Shell Oil (447) - P wants to evict D, 3rd 


party owns mineral rights and getw $ from Shell's activity on the land.  3rd Party should be joined 

because not aligned with onyone's interests.  But 3rd party couldn't be joined because it would 


destroy diversity.  No way for court to shape relief to avoid prejudice so court dismissed the case.  

P could go to state court.


(C)  Jurisdiction

(i) IPJ - required over R 19 parties



a.  bulge rules (4k)



b.  jurisdiction by necessity


(ii)  SMJ - need independent basis for SMJ.



a.  diversity -  maximum diversity and amount in controversy against each 


D. 

* 1367(b) doesn't apply.  Otherwise P would sue diverse Ds and then wait to join nondiverse Ds under 19.



If a P needs to join another party (his partner) as a mandatory D because that party refuses to 


join as a P, and his presence in the suit is necessary, but such joinder destroys diversity, the court 

will look to the real interests of the parties in determining where there is diversity.  On the one 


hand, joined party gets the benefit of the P's recovery, but on the other hand, joined party showed 

antagonism and hostility to the P and therefore has an adverse interest. Niles-Bemant-Pond Co. 


(450, note 1) 



b.  federal question - use 1367 CNOF test.


(iii) Venue - If joinder renders venue improper under 1391 and person objects to 





venue, party will be dismissed from the action.

(D)  Rule 12(h)(2) - defense of failure to join an indispensible party is a use it or lose it defense.  Can't bring it up at appellate level because part of the idea is to conserve judicial resources redoing the case just wastes resources.  Provident Tradesmen. (441)

(E)  Note:  


(i) If a Rule 19 party is missing, a party or the court may add her under Rule 21 motion.

(ii) D may move for dismissal under Rule 12(b)(7) on ground that a person has not been joined and justice requires that the action should not proceed in his absence.  May be made as late as the trial on the merits

(iii)  When the moving party is seeking dismissal in order to protect himself against a later suit by the absent person (a2ii) and is not seeking vicariously to protect the absent person against a prejudicial judgment (a2i) his undue delay in making the motion can properly be counted against him as a reason for denying the motion.

IMPLEADER - Rule 14 - liability over is the basis of liability

1.  Rule 14(a)  -  When a D may Bring in Third Party
(i) At any time after the commencement of the action, a defending party, as a third-party P, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to the third-party P for all or part of the P's claim against the third-party P.

(ii)  Leave.  


a.  If third-party P files the third-party complaint within 10 days after serving the 


original answer, no leave necessary.


b.  Otherwise the third-party P must obtain leave upon notice to all parties to the 


action.

Claims or defenses of third party D against third party P
(i)  Defenses.  Any defenses (R 12).

(ii)  Counterclaims.   Must assert any transactionally related counterclaim (R 13).     

*  Once third party D asserts counterclaim against third party P, R13 about counterclaims is triggered and transactionally related counterclaims become compulsory.

(iii)  SMJ - if third party P and third party D are not diverse, sec 1367 does not say if they can assert claims against one another.

  Probably transactional because:  What about non-transactional???????????????????
a.  efficient, ct is already hearing dispute anyway.

b.  neither parties' fault that they are stuck in the forum.

c.  not concerned about parties doing indirectly what they couldn't do directly.

3..Claims and defenses of third party D against the P
(i)  Defenses.  May assert against P any defenses which the third-party P has to the P's claim.  

(ii) Transactionally Related Claims.  May assert any claim against P arising out of the transaction or occurrence that is the subject matter of the P's claim against third-party P.

iii)  SMJ

a.   For claims asserted by the third-party D against the P, don't need an 
independent basis of adjudicatory authority. Revere Copper (456)


Note:  If last sentence in 1367(b) is interpreted to say not inconsistent case law, then Revere Copper is still 
good law. 


In this case, the P must assert all compulsory counterclaims (R13(a)).


But, P needs maximum diversity with third-party D in order to assert any claims 
against the third-party D (1367(b)). Owen (210)



Policy:  Court wants to prevent P from trying to end-run diversity.
b.   If third party D claims against P, P probably must (R14 doesn't speak to this) assert any transactionally related counterclaims.??????????????????  Ps nontransactionally related counterclaims probably cannot be supplemented under 1367.

c.  If P and third party D are diverse, and P makes claims against third party D, third party D probably must (R14 doesn't talk about it) assert transactionally related counterclaims.

Claims by original P against third party D
P may assert any claim against the third-party D arising out of the transaction or occurrence that is the subject matter of the P's claim against the third-party P, and the third-party D thereupon must assert any defenses as provided in R 12 and counterclaims and cross-claims as provided in R 13.  What kind of cross claims????????????
SMJ:  P must have an independent basis of SMJ against third party D to assert non transactional claims (don't want P to do indirectly what P couldn't have done directly.)

Third-Party Defendant shall make cross-claims (R 13g) against other third-party Ds.   WHY???????????????????????????????????????????????????????????????

Striking Claims:  Any party may move to strike the third-party claim, or for its severance or separate trial.

*  Court has discretion to strike obviously unmeritorious claims that can only delay or prejudice the disposition of the P's claim, or to sever the claim if confusion or prejudice would otherwise result.  

Third Party Impleading:  A third-party D may sue another person who is or may be liable to the third-party D for all or part of the claim made in the action against the third-party D.

2.  Rule 14(b) - When a P may bring in a third party
When a counter claim is asserted against a P, the P may cause a third party to be brought in under circumstances which under this rule would entitle a D to do so.

3.  SMJ 


(i)  In diversity


a.  Third-party D need not be diverse from P.

Policy:  Because P chose the forum, supplemental jurisdiction is usually for when a party is forced 
to be in a forum.  when a party had no choice over the forum, you have to have some mercy and 
relax the rules a bit.  


b.  P needs maximum diversity with third-party D in order to assert any claims 
against the third-party D (1367(b)). Owen (210)



Policy:  Court wants to prevent P from trying to end-run diversity.
c.   No need for an independent basis of SMJ for claims asserted by the third-party D against the P. Revere Copper (456)


Note:  If last sentence in 1367(b) is interpreted to say not inconsistent with case law, then Revere 
Copper is still good law. 


In this case, the P must assert all compulsory counterclaims (R13(a)).

(ii)  In federal question,  don't need independent basis of SMJ for third-party D's transactionally related state claims against the P and the D. Because of 1367 (a).  

P's state claims against third-party D are ok too. 1367(a).  
4.  IPJ


(i) Need independent basis of IPJ over Rule 14 parties.  Coleman v. American 
Export (457) Eg: Asahi

(ii)  Bulge rule (R4k2) applies.

5.  Venue
If venue was proper for original parties, it is ok for impleaded parties. If impleaded party justifiably objects to venue, then that party will be dismissed from action.

6.  Insurance Companies

(i)  Sometimes insurance Ks require insured to defend and then Ins. Co. pays.  But, 
acceleration provision in Rule 14 defeats this.  Ins. Co. may put this in so that jury 
believes that the victim has to pay and not the ins. co.  

(ii)Erie problem:  In some states it is impermissible to tell the jury that an ins. co. is involved because they want to get a truer verdict.  Here , federal practice undermines state policy by impleading ins. co.  Although there may seem to no direct collision since R14 is permissive and state law is absolute, but Burlington Northern says that it doesn't matter if there is no direct collision, fedral rules trump.  There are no cases on this.  Court can use its discretion in allowing impleader.  

7.  Strategic behavior - court can use discretion in allowing or not allowing impleader.


Case:  Goodhart v. United States Lines - court found employer's impleading of an 
employee improper because employer wanted to make it appear that the employee 
would have to pay and it may cause the ee to testify differently if he believes that 
he is going to have to pay.

INTERVENTION

1.  Allows people who are non parties to enter lawsuit on their own initiative.  Prompt intervention required b/c don't want to slow down suit.  Check when the need to intervene became apparent to the intervenor.  Example:  in Martin v.Wilks, the white firefighters need to intervene probably became apparent only when the consent decrees were made, which was very late in the lawsuit, so ct didn't allow intervention.  They weren't precluded from bringing the 2nd lawsuit b/c didn't purposely bypass opportunity to intervene. 

2. Intervention by right - Rule 24 (a)(24a parties like 19a2i parties) 

 Upon timely application anyone shall be permitted to intervene in an action:


(1) when a statute of the US confers an unconditional right to intervene, or


(2)  when the applicant claims an interest relating to the property or transaction 
which is the subject of the action and the applicant is so situated that the disposition 
of the action may 


*as a practical matter impair of impede the applicant's ability to protect that interest 


*unless the applicant's interest is adequately represented by existing partiess.

  
Policy:  Counterpart to 19a2i.  Look as practical considerations like a party to an action may provide 
practical representation to an absentee seeking intervention even through no formal relationship exists.

Example:  Atlantis v United States (460) - Stare decisis qualifies as a practical impairment under 24(a).  

SMJ 
(i)  diversity - no supp. juris.  If intervenor really is a Rule 19 party, and there is no SMJ, court may have to dismiss, or tailor remedy.  Court may be able to realign parties so that diversity is not destroyed.

(ii)  Fed. question - supp. juris. usually ok, bucause meets the CNOF test.

IPJ - by consent

Counterclaims - Supremes haven't decided yet, but Wright thinks can assert transactionally related counterclaims.  treat them as though original parties.  Same duties and rights (468, n6) 

2.  Permissive Intervention Rule 24(b) 

Upon timely application anyone may be permitted to intervene in an action:  (1) when a statute of the US confers a conditional right to intervene; or (2) when an applicant's claim or defense and the main action have a question of law or fact in common.

Judicial Discretion: court shall consider whether intervention will unduly delay or prejudice the adjudication of the rights of the original parties.
SMJ

(i) diversity - no supplemental jurisdiciton, need independent basis.  If intervenor closely intertwined under Rule 19(b), she's dismissed and must file separate suit.


What does this mean???????

(ii)  federal question - if the intervenor has a state claim from CNOF, then 




supplemental jurisdiction.  
IPJ  - intervenor consents

Permissive claims - no permissive counterclaims (13b) because it is inefficient.  If 



transactionally related claims (13a), courts discretion.

INTERPLEADER - Rule 22 and section 1335
Definition:  Allows a party who doesn't want to be in the lawsuit to force two other parties 

to sue each other.

Rationale:  If no interpleader, first claimant may use up entire fund and later claimants get nothing.  Juris. probs. would prevent stakeholder from joining all of the parties.

2 Stages: 

1.  The court determines whether interpleader is available.

2.  The stakeholdeer deposits the res, withdraws from the proceedings, and the claimants are left to carry out the lawsuit that the stakeholder has instigated.

Requirements - either/or liability (possibility of inconsistent obligations).  Example: A either owes B or C, but not both.

1.  Rule Interpleader - Rule 22  -- Persons having claims against the P may be joined as Ds and required to interplead when their claims are such that the P is or may be exposed to double or multiple liabliity.  

Not ground of objection that:

(i)  the claims of the several claimants or the titles on which their claims depend do not have a common origin or are not identical but are adverse to one another, or

(ii) the P avers that the P is not liable in whole or in part to any or all of the claimants. (stakeholder may deny liability to any or all of the claims) 

Interpleader Within Interpleader:  A D exposed to similar liability may obtain such interpleader by way of cross claim or counter claim.  (supplemental jurisdiction and claims do not have to be transactionally related unlike in R 20)

IPJ 

a.  normal

b.  no bulge rule

b.  depositing money in the state does not give that state juris. over the claims.  Dunlevy.

SMJ
a.  Diversity - complete diversity b/w stakeholder and all of the claimants.

b. amt in controversy - normal 

Venue - normal 1391 - limits the effectiveness of R22 (venue by necessity?)

Collateral Right -  Stakeholder can stop proceedings in other states concerning the stake.

Deposit Stake in Court:  no

Transactionally Related Claims:   allowed, but not required b/c don't want to allow the stakeholder to force claimants to litigate.

2.   Statutory Interpleader - usually used by insurance cos.
(i)  1335 - Interpleader - SMJ 

The district court shall have original jurisdiction over interpleaders by any person, firm, corporation, association, or society having in its custody money or property of the value of $500 or more, or having issue a note, bond, certificate, policy of insurance, or other instrument of value or amount of $500 or more, or providing for the delivery or payment or the loan of money or property of such amount of value, or being under any obligation written or unwritten to the amount of $500 or more

 if,
Minimum Diversity:  two or more adverse claimants, of diverse citizenship under 1332 (only minimal diversity), claim or may claim may be entitled to such money or property...

and
Stake Deposited:  P has deposited such into the court to abide by the judgment

Cases:


Indianapolis Colts v. Mayor of Baltimore - Court said that requirement for interpleader was adverse claimants.  Another condition is that the stakeholder must have a real and reasonable fear of double liability or vexations, conflicting claims to justify interpleader.  Interpleader is not designed to aid every plaintiff confronted by one claim which, if successful, would defeat a second claim because the P has lost the ability to pay damages.


State Farm v. Tashire -   Ct held that state farm could not enjoin claimants outside the interpleader proceeding.  Had interpleader been intended to resolve all problems of multiparty litigation, then carful provision would have been made to preserve substantial rights of truly interested parties such as forum, jurisdiciton, venue, process, removal, etc.
(ii)Venue - 1397 - Proper in any judicial district in which one or more of the claimants resides.  

Problem: due to nationwide service of process and broad venue rule, claimants may get dragged across the country.

(iii) IPJ - 2361 - 

Nationwide service of process.  Fed ct in any state has juris. over noticed party.  Solve Dunlevy problem, but may conflict with policy reasons behind International Shoe.

(iv) Enjoin other Actions:  2361- District court may issue process for all claimants restraining them from entering into any proceeding (or join actions regarding the same stake together) effecting the property or fund involved in the interpleader until order of the court. (restricted to amount of the stake - Tashire) 

(v)  No Common Origin Required:  as long as they target the same fund and are adverse to one another.

(vi)  Stakeholder can deny all liability.

(vii)  Claims:  Should interpleaded parties be allowed to assert claims against each other?


(a) Transactionally related claims - maybe allowed, but may undermine parties 
interests (forum, timing, jurisdiction, venue,etc.) as in State Farm v. Tashire.


(b) Unrelated claims - probably wouldn't be allowed.

 Nationwide Service:  When one party gets dragged in by nationwide service with statutory interpleader, it seems unlikely that any sort of claims will be allowed, but Dreyfuss is unsure about this.

(viii)  Diversity: federal court looks to the state conflict of law rules in which the court sits.  Griffin v McCoach (482).  (Problem: may wind up in an inconvenient forum that you have no contact with and also have the choice of law rules of that forum).  Also, this leads to Erie problems.  See Western Union (481 - PA law trumped NY law in interpleader case between NY and PA.  Choice of law rule decided the case as each state had a law allowing it to escheat the money to itself.  

3.  General
(i)  If neither Rule nor Statutory applies, go to state court.

(ii)  Erie Problems with Rule 22 and Section 1335 - Many states don't allow for direct actions against ins. co.s until claim has been reduced to judgment.  Rule 22 and 1335 do allow this.  Tashire says that fed. rules and statute trump the law of the state on this issue.

CLASS ACTIONS
Rule 23
A.  (a) Prerequisites.  One or more members of a class can sue or be sued as rep. parties on behalf of all only if:


Numerosity:  class is so numerous that joinder impracticable, (smallest to date is 25)

Common questions of law or fact, (for efficiency, can be common and uncommon 


questions, need quality common questions - Akeley)

Typicality:  claims or defenses of the rep. parties are typical of the claims or defenses of 


the class (are interests or the reps aligned with the rest of the class; court could create 


subclasses and named reps to address typical claim) and  


 Fair and Adequate Protection:  rep. parties will fairly and adequately protect the 


interests of the class.


 
Adequacy Factors:


i.  Look to motivation of named rep and whether they have a substantial 


stake that is typical



ii.  Look at adequacy of the class lawyers.



iii.  Internal antagonism or confusion.



iv.  Example of not being adequate Hansberry v. Lee:  P was not bound by 


class action b/c interest was opposed to those who 




supposedly represented her in first suit.  

b.  Rationale:



i.  Due Process: Class actions seek to bind parties that have not actually had 

their day in court.  Adequacy requirement ensures figurative opportunity to 

be heard.



ii.  Efficiency:  Want judgment to bind all of the class members.


in b(1) and b(2), do common questions have to predominate?

B.  Definition of the class -- class needs to be objectively and identifiably defined.

C.  Types of Classes

(b)  An action may be maintained as a class action if in addition to (a):


23 (b) (1) class:

the prosecution of separate actions by or against individual members of 


the class would create a risk of

(A)  inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class, or

Is it impossible for D to fulfill all adjudictions?  (Like 19, some parties may be subject to judgments of different courts and it is impossible to fulfill all.)
(B)  adjudications with respect to individual members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests;

Is Stare Decisis enough?  (Example is bankruptcy where Ps could bankrupt Ds.  This would impede other Ps' interests.)
Opt-out provision - none.  b/c whole idea is to allow D to have a consistent way to behave with the whole class.

Mass Tort Claims:  Rarely used.  Sometimes used for punitive damages (agent orange) b/c risk of bankrupcy may leave later Ps out of luck.

23 (b)(2) Class:
the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole; 
Uses:  civil rights cases and orders declaring statutes unconstitutional.

Opt-out provision - none

No Manageability Requirement: so court ends up doing things like monitoring desegregation of schools

Rationale:  Want to effect everyone similarly situated the same.

23(b)(3) Class:
Common Law or Facts Predominate:  questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and

Class action is superior to other available methods for the fair and efficient adjudication of the controversy.


Factors to consider:


Individual Interest:  the interest of members of the class in individually controlling the prosecution or defense of separate actions;


Existing Litigation:  the extent and nature of any litigation concerning the controversy already commenced by or against members of the class; 


Forum:  the desirability or undesirability of concentrating the litigation of the 
claims in the particular forum;


Management:  the difficulties likely to be encountered in the management of a class action (check laws to be applied, difficulty in structuring relief).

Is Class Action Better than other Devices?:  Think about advantages or disadvantages of using a test case (Pro:  P autonomy, easier to manage Con:  expensive, won't give comprehensive picture), intervention  (Pro:  P autonomy, only those interested involved  Con:  intervenors may not know of case, managability), consolidation of claims (Pro:  court has discretion what to consolidate  Cons:  manageability, inconvenience, choice of law problem) , joinder of parties (Pro:  Voluntary  Con:  managability), 1407(a)-multidistrict litigation (Pro:  no choice of law problems, expertise in district Con:  different judges hear issues)

Opt-out provision - yes, by notice to the court 23(c)(2).   If you don't opt out, you will be bound by the judgment event if you didn't personally receive notice.  If you do opt out, you cannot assert collateral estoppel in an individual action if the class wins.  This is to prevent people from adopting a wait and see attitude.  But, 7th circuit said that previous judgment in a different circuit should have persuasive effect -- Premier Electric (503).

Wholesale justice - B3 very different from B1 or B2.

D.  NOTICE


(i)  B1 and B2 - not required by rule, discretion, but most courts require

(ii) B3 - Under C2, the best notice practicable under the circumstances required, 
including individual notice to all members who can be identified through 
reasonable effort.  Shall advise that:



A.  the court will exclude the member from the class if the member so 



requests by a specified date



B.  the judgment, whether favorable or not, will include all members who 



do not request exclusion



C.  any member who does not request exclusion may, if the member 



desires, enter an appearance through counsel.


(iii)  If all the names aren't  known, use the best practicable method reasonably 



calculated to lead to actual notice.  Mullane.


(iv)  Notice required even if its really expensive.  Eisen (504).


a.  Ps must bear costs of notice.  Problem when the cost of notice exceeds amount of recovery.


b.  Ps can use discovery to get information about potential class members, but can't use to shift cost of notice to the D.  Oppenheimer.


c.  There's a slim chance that if the cost ofnotice is much less for D than for P, D may be required to assist the P. No case on this.



(v)  Otherwise follow Rule 4.  

E.  Policy

(i) Efficiency


(ii) Empowers P class, allows them to bring suit that they couldn't have otherwise 


brought.


(iii)  B1 and B2 classes assume a community of interest and a class-wide effect.  


B3 classes are concerned with efficiency and economy.

F.  Problems

(i)  may homogenize the party's interests (esp. P's)


(ii)  hard to be sure that all interested parties end up before the court.


(iii)  difficult to define the class.  Eg: In agent orange, this was a huge problem.


(iv)  courts ability to resolve case with due process suspect -- court has power to 
structure remedy, act like legislators, judges' abilities and attitudes vary.

G.  Jurisdiction
1.  SMJ 

Federal question - no problem

Diversity 

a.  citizenship requirement -- named reps.  Oskonian v. Canuel  


b.  amount in controversy -- everyone has to meet this requirement. Zahn.  Dreyfuss sees a problem with this because it virtually eliminates federal class actions based on diversity and contradicts the purpose of the rule (efficiency) -- to deal with cases that individually would be too small to bring.

 * It seems weird that diversity applies only to the named reps. while amount in controversy applies to everyone. 
c.  No 23B2 cases in diversity, b/c equitable relief doesn't meet amt in cntrvsy.

d.  Note: What about 1367? Doesn't say anything about R23, look at case law find Zahn.  Zahn says everyone has to meet amt. in controversy, so supplemental jurisdiciton probably wouldn't be allowed.

g.  Assigning claims to the state attorney general to create diversity may be OK if the judgment will go to the state.  Otherwise seems to violate 1359.  If state keeps money, may be ok, but why are they in federal court, couldn't they regulate in state court.

 2.  IPJ


a.  B1 and B2 class members coerced.


b.  B3 class members who don't challenge the lack of IPJ by opting out considered to have waived an objection and will be bound by the decision, even if they lacked minimum contacts.


c.  Normal IPJ for non-class members.  

Modified minimum contacts test:  Weigh due process rights of unnamed class members against the advantages of having a class action.  (i.e. burden on Ps such as lawyers fees, no judgment against them, travel, adequate representation and  potential to opt out v whether reasonable to assert jurisdiction.)  Is this the test every time or does this by definition include all B3s?   

(i) Example:  Philliips Petro v Schuck (513):  If a P class member was sent notice and is adequately represented, her due process rights are satisfied.  
Here, P got individual notice, and court said that if Ps use best practibable method of notice and there was an opportunity to opt out, that's enough to bind.


Rationale:  no burden on P, did not have to go to forum, has opportunity to opt out, under 23A ensured adequate representation of the absent class members , and in the end, the court will check the settlement for fairness.



(ii)  Problems with modified min. cntcts. test:  



*  difficult to opt out sometimes



*  may not really have had notice of the lawsuit



*  Ps may lose autonomy



*  may be questions about whether the settlement is really fair



(iii)  Open Questions:

a.  Will minimum contacts be required in non-B3 cass actions, where Ps cannot opt out?  Probably not.

Rationale:  interests so intertwined that it has to be tried as a class anyway, similat to jurisdiciton by necessity, have same protections as for B3 class.  Problem in all of these cases is that party is bound by a jugment of a state with whch she did not have contacts.

b.  Will minimum contacts be required for D classes?  Seems really probable that this is required.  

H.  Res Judicata Effects 

1.  B1 & B2 - binding on all parties court defines as the class (R 23C3).

2.  B3 - binding on all to whom notice is directed (even if no actual notice was given) and did not opt out.

3.  Opt outers cannot use a favorable judgment for the class to preclude the D in their later individual action. (prevents "waiting and seeing")

4.   No collateral attacks 

exception where lawyers are so bad that even the D could see how bad it was.  Thus, both Ps and Ds have incentive that the P class has good representation. D wants repose and if D sees bad P representation and doesn't say anything the judgment may be subject to collateral attacks.

Court also has power to determine P class lawyers.

5.  To prevent collusive class actions the court may use Rule 53 and appoint special masters to speak to those upon whom the suit is likely to have an impact.

6.  Court may also create sub-classes of Ps with similar interests.

7.  Court may inquire into the adequacy of the representatives (are they sophisticated enough, typical of unnamed class, motivated to limit or establish liability, cooperative, are people fighting about what the case is really about) and lawyers (cooperative with class, etc.)

I  Venue - courts look only to the residence of the named representatives, not the entire class.

J.  Involuntary Class Actions

Usually where P wants to certify a D class

Three Situations:

(i) B1 classes - whole idea of a B1 class is to protect the interests of class members, a D class rarely occurs b/c may impede the interests of the D.

(ii)  B3 classes - can't happen b/c D class members can opt out.

(iii) B2 classes - often occurs where injunctive relief is sought.  Henson (520 n1) - P class of welfare recipients asked for a D class of welfare officers.  4 reasons 7th cir. didn't certify D class:

a.  while Ps have an incentive to choose reps with typical claims, Ds don't have such an incentive and the notion that adversaries can choose the reps. is problematic.

b.  although 23A says sue and be sued, 23B2 has language of P class.

c.  no P will have a claim against all Ds.

d.  was the unmanageability of having two classes certified in one case a problem.

Requirements:  Might need minimum contacts with Ds here.  
Where D wants to certify a P class
Example - Dalcon shield case: court would not allow Ds to force the individual Ps to become a class of Ps b/c individual suits had a high chance of getting a large judgment and causation was easy to prove.

Problems with class actions

1.  Statute of Limitations

(i) Commencement of class action tolls SOL for putative members who file actions of their own after denial of class action status.  Crown, Cork and Steel (521n1)

 (ii) Commencement of the original class action suit tolls the running of the SOL for all purported members of the class who make timely motions to intervene after the court has found the suit inappropriate for class action status.  American Pipe (521)

(iii)  Looks like, with 1367, state claims are tolled so that don't have to file protectively in state court.

2.  Mootness

Named rep whose substantive claim is moot, may still appeal the denial of class certification.  (U.S Parole Commission v. Geraghty, 522).  If named reps' claim is moot on the merits, after the class is certified may need a new named rep. for trial on the merits.

If case is dismissed on mootness, it is a valid final judgment, and can be appealed.

Policy:  

(i)  lot of investment in class action and others rely on it.

(ii)  D can buy off named rep.  Strange incentive to named reps b/c they can use their position to bargain with the D to settle their claim.

(iii)  rule aims to avoid the problems of voluntary cessation and capable of repetition, yet evading review.

3.  Attorney's Fees 


Normally 1/3 contingency fees for P attorneys, but here court polices fees.


a.  Lindy Approach (529)  - Factors to Consider



(i)  attorney's contingency fees in other cases



(ii)  amount of recovery in those cases



(iii) amount attorney received from private clients



(iv)  number of hours spent


Two additional Factors:



(i)  Contingent nature of success - how risky



(ii)  Quality of the Attorney's work

b.  Factors Analysis - figure out from scratch an hourly rate taking into consideration  things like years out of law school, experience, whether popular or unpopular case, performance. 

(ii)  Conflicts of interest may exist between attorneys and clients regarding the 
appropriate settlement especially zero sum settlement agreements.


(iii) Civil Rights cases (copyright) - P allowed to have attorney fees shifted to the D.

4.  Distribution of Recoveries

(i)  Repayment programs, assistance foundations, trusts , reserve trust for unborn childern, etc.  Agent Orange

(ii)  Fluid recovery - Daar v. Yellow Cab (541n1) -- taxi co. that was overcharging 
was ordered to undercharge on their meters for specified period.

(iii) Court administration in B2 cases, successful constitutional challenge actions (in schools, hospitals, mental institutions, and prisons), sometimes result in the courts having to administer these institutions.  

Note:  Is this the best use of judicial resources?  Is the class a viable device for curing social problems?

Other Devices to be used with Class Actions - Rule 42(b) - Judge could sever issues:  

Example, in agent orange, J. Weinstein decided that can shape lawsuit and relief according to case by; (i) sever not common issues and try general issues first,  (ii) put back together and create sub-classes for people with different kinds of illnesses and try general causation for different illnesses, (iii)  put back together subclasses for state laws, (iv) then specific issues of causation for individual parties.    
Problem:  Manageability

(i) lots of subclasses

(ii) judge can't prejudice people by severance of issues; peoples' individual claims different; could distort a person's case.

(iii)  if Ps win, is it manageable to hand out money?  WV v. Pfizer (541n1)

Settlements - Rule 23E

(i)  must be approved by the court.

(ii)  notice of settlement must be given to all class members as directed by the ct.
Failed Class Actions

(i)  Appeals/Final Judgment Rule (Section 1291):  There is no immediate right to appeal the denial of class certification.  You must wait until the whole suit has been completed.

Policy:

a.  maybe case will go away.

b.  want concrete record in issues

Disadvantage is that when trial court decision is clearly wrong, the whole case will have to be retried.

Note: limited exceptions in 1292. Some states like NY allow interlocutory appeals all the time. 

(ii)  If the class is de-certified, the individual can bring their own action, no preclusion.
Federalism - Choice of Law Problems

a.  Conflict of laws - Shutts Kansas must have significant contact or aggregation of contacts to the claims asserted to insure that the choice of kansas law is not arbitrary and unfair.  (note Allstate v Hague)  (Note:  Ct may be required to make subclasses based on different law applied to different claims.)

b.  In the same case later, Supremes said KS can can apply its own statute of limitations to all the claims. Sun Oil (361). Reason:  SOL are considered procedural for horizontal choice of law.  Note:  Not the same as the substantive and procedural distinction in Erie, which dealt with vertical choice of law problems.
c.  Federal class actions in diversity -- Should fed. ct. use state's jurisdictional rule?


Courts split on this rule.  Some courts say that Rule 23 gives fed. ct. nationwide jurisdiction.


In Diversity - Uncertain that there is nationwide jurisdiction because new Rule 4k doesn't even allow the bulge rule to apply to diversity cases. Therefore, state jurisdiction rule probably applies.

Federal question - Maybe nationwide jurisdiction. If so, then state's jurisdiction rule does not apply.


Policy

1.  Pros for the present Ps
a.  spreads the cost of the suit

b. allows suits that could not have been brought b/c the individual claims are too small and Ps may not be able to afford the cost of litigation.  Example Akeley

c.  More publicity

d.  Increased leverage in settlement negotiations

e.  you can afford more expensive attorneys and more discovery.

2.  Pros for the absent P
a.  Participate without paying, caveat is that attorney's fees come out of settlement.

b.  Individual suits impair the rights of the class, if we didn't have a class action, individual suits might bankrupt the D too soon.

3.  Pros for the D
a.  Avoids multiple litigation.

b.  Generally less liability.

c.  B1 actions take into account possible prejudice against the Ds.

d.  Helps to structure recovery, like in Agent Orange- the various funds.

4.  Pros for the public
a.  Judicial economy

b.  Deters bad behavior that would otherwise be unchallenged, Akeley.

5.  Disadvantages of class actions
a.  Binds non-parties

b.  Suits that could never have been brought are suddenly clogging the system.

c.  Members may lose autonomy and choice of forum.

d.  Remedies are often unsatisfactory

i.  May not be able to do individual justice to numerous members

ii.  The attorney's fees are too high.

e.  The efficiency and fairness depend largely on the judge's administrative ability.

f.  The relief may be difficult for the court to manage b/c sometimes the remedies should be coming from a different governmental body, Agent Orange, Congress should have set up relief structure.

g.  Court has a lot of discretion.

h.  Increases the number of Ps, thereby increasing Ds liability, and the cost is passed on to consumers.  
Ethical Problems

(i)  conflict of interest b/w attorney and class b/c zero sum game.  Worsened by the American rule that the court cannot shift fees to the opponent.

(ii)  Should there be a restriction on certain communications by class attorneys?  In Gulf Oil (529) Supremes said that "gag" order on class attorneys interfered with their efforts to inform class members of suits existence and to obtain information about merits of the case.

PLEADINGS
1.  Objectives of the pre-trial phase
(i)  identification of factual and legal issues 

Reason: want system to operate on underlying facts and theories and not on who the jury believes based on courtroom spectacle.

(ii)  get out all information

a.  need to know who needs to be joined in the case.

b.  what claims are compulsory or permissive.

c.  law or equity - right to a jury?

d.  want people to have full facts, so they know how hard to fight etc.

(iii)  Testing the case

a.  test viability of case (litigation, discovery expensive).

b.  flush out baseless litigation - SMJ, IPJ, venue, etc.

c.  is there a legal theory on which relief can be granted?

d.  make sure facts support theory.

(iv)  Narrowing the issues

a.  determine issues where disagreement exists and need to be litigated.

b.  identify where parties agree.

2.  Approaches to pleadings
(i)  common law approach

Had to elect a particular legal theory.  Everything turned on the pleadings.

Problems:

a.  testing case was difficult b/c pleadings were final (P had to choose a legal theory, D had to admit or deny in the answer).

b.  mere techincalities could lead to certain loss.

c.  asymmetrical information problem - P didn't know as much as D, so couldn't plead right.  

(ii)  Field code

Pleadings was a statement of facts, concise (hard to distinguish b/w facts, legal issues, and conclusions).

(iii)  FRCP, 1938 - Goal is to preserve Field Code's simplicity and to limit the role of the pleadings.  get the ball rolling with the complaint and answer (R7).

Sharpen issues through:

a.  facts found through the discovery process (R26).

b.  all issues of IPJ, SMJ can be raised before or after answer through 
motions.

c.  pleadings subject to amendment, not considered important.

d.  pre-trial conferences (R16).

In theory, makes sense.  Rules worked until the 60s and 70s.  Then, major social changes - litigous society, new laws, people took advantage of liberal rules.  
(iv)  Bad incentives: Ps were able to harass Ds, P didn't need to have real legal issues. bad incentives to Ds - able to stonewall. 

Solutions to cure bad incentives:

(i)  Verification - every pleading has to be under oath.  Sanctions (depending on jurisdiction):

a.  jail - liars in ct sent to jail

b.  fines 

c.  screw up the case


Verification rules in the FRCP

aa. R23.1 - shareholder derivative

bb. habeus corpus

cc.  R65 - temp. restr. order w/o other party present.

dd.  R27 - deposition before trial

ee.  poor person cases, no fees

ff.  bankruptcy cases

gg.  naturalization cases.

Problem with verification is that cases hardly ever prosecuted b/c hard to prove perjury, can't ask lawyer about facts b/c hard to distinguish law from facts  (parties lack knowledge at beginning).

(ii)  Monetary damages 
1983 R11 - 

Requirements:  attorney (signer) certifies that to the best of her knowledge, information and belief formed after reasonable inquiry , the pleading is grounded in fact and is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law, and that it is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.

Idea is a duty to do a reasonable job in finding the facts.  objective standard.

Sanctions:  If the above violated, then the court, opon motion or upon its own initiative, shall impose upon the person who signed it, a represented party, or both, an appropriate sanction, which may include an order to pay to the other party or parties the amount of reasonable expenses incurred b/c of the filing of the pleading, motion, or other paper, including a reasonable attorney's fee.

Is this a good rule? 

(i)  Not consistent with liberal pleading rules, which allow you to ammend facts and theories.  R 11 penalizes you for your lack of knowledge.  

(ii)  Doesn't really narrow issue.  


*  If party moves for a voluntary dismissal, other party may claim 
frivolousness.


*  Creates incentive not to withdraw, but to take through discovery and hope you find more evidence or data so the court can't say its frivolous 
even though you lost.

(iii)  Doesn't avoid sattelite litigation.  Creates incentive to file R 11 claims.  Ex.  R 11 motion filed, then the otherside files R 11 motion based on frist party's rule 11, and so on.

(iv)  Chilled anti-majoritarian litigation that challenge established law because other side could often get R 11 damages.  (such as civil rights, gay rights)

(v)  Conflict of interest between attorneys and clients, but lawyers have to pay damages.  Attorney has to act like a detective.  

(vi)  Thought rule too wierd.  Since sometimes may be different standard of review for R 11 and other claims on appeal, could happen that substantive appeal is won and R 11 sanctions not reversed.

1993 Rule 11
Requirements:  

(a)  Signature (R 11A)

(b)   Representations to the court (R 11B)  -  Attorney is certifying the pleading that to the best of her knowledge information and belief formed after an inquiry reasonable under the circumstnces,

(1)  claims are not presented for improper purpose such as to harrass, cause unnecessary delay, increase costs of litigation

(2)  claims, defenses and other legal contentions are warranted by existing law or by a nonfrivolous argument for the extention, modification, reversal or existing law, or creation of new law. 

*established obective standard

* parties should have some support, even if minority opinions, law review articles,or consultation with other attorneys.
(3)  The allegations and other factual contentions have evidentiary support or if specifically so identified are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery (flagged).

* good faith belief that a fact is true is ok.

*  flagged facts place a continuing obligation to conduct an appropriate investigation.  If evidentiary support is not obtained after investigation or discovery, litigant shoud not advocate the claim or defense.  (but no obligation to formally amend the pleadings.

* summary judgment against a party does not necessarily mean that it had no evidentiary support for its position.

(4) the denials of factual contentions are warranted on the evidence or if specifically so identified are reasonably based on a lack of information or belief.

*  denial permissible when contradicting information because after appropriate investigation, if no evidentiary support is obtained, the party has a duty under the rule not to persist with that contention.

*  Party should not deny allegation it knows to be true, but not required to admit simply because it lacks contradictory evidence.  

(3) and (4) equalizes burden of Ps and Ds.   Rule 8B allows D to deny allegations by stating lack of sufficient information.  R 11B4, if after further investigation or discovery, denial is no longer warranted, D shold not continue to insist on the denial.  Again no formal amendment required.

(c)  Sanctions
(1)  Initiated by (A) Motion - served party has 21 days to withdraw the disputed paper, 
cliam, defense, contention, allegation, or denial. (Safe Harbor)



* Ct may award attorney's fees if warranted.



*  Law firm held jointly responsible.

*  Shouldn't be made form minor violations of (b), for a discovery device or to test the other parties claim, and to emphasize the merits of the party's position.  


     (B)  By court - may enter order describing conduct and inviting party to 


show cause why it has not violated (b).

(2)  Nature of Sanctions - limited to that sufficient to deter repitition of such conduct by party or similarly situated parties.

* damages could be nonmonetary, order to pay penalty into the court, or if imposed by motion and warranted for effective deterrence, payment to movant of some or all reasonable attorney's fees or other expenses incurred as a direct result of the violation.


(A)  No monetary for B2 against a represented party (creation of new law, etc.).


(B)  No monetary by Court's unless show cause before voluntary dismissal or settlement of the claims by party to be sanctioned. 

* Monetary sanction Factors which court may consider to determine whether appropriate:  willfulness v negl., pattern of activity?, infected the entire pleading or one count, intention to injure, time or expense, given financial resources or responsible person amount needed to deter, p. 53.
(d)  Inapplicability to Discovery -  doesn't apply to doscovery rules 26-37.

Changes from the old rule 11
1.  Continuing duty (also 11b, also a change from the old rule) - if during the course of the action you find out information inconsistent with pleadings, motions, etc, you cannot continue to advance arguments to support those positions

2.  notice and opportunity to be heard (also new) - 11c provdes that sanctions will not be imposed w/o notice and an opty to be heard.

3. safe harbor provision (11c1a, really really new) - a rule 11 motion must be served on the party and cannot be filed with the court unless w/in 20 days of service of the motion the challenged action is not appropriately corrected.  this would solve the Cooter & Gell problems:  could not sanction P for quickly withdrawing couterclaim.  However, some people think that this will lead parties to advance all kinds of flimsy claims because they know that they have 20 days to withdraw w/o fear of sanctions.

4. sanctions are no longer mandatory, now w/in courts discretion (11c) 

5. new rule focuses on deterence rather than compensation.  it authorizes lots of non-monetary sanctions.  this should provide less of an incentive to file rule 11 motions and reduce satellite litigation.

6. when possible, the law firm, not the individual attorney will be held responsible (11c1a)

7. rule 11 does not apply to discovery violations; instead use rule 26g

General points:

1.  Rule 11 may now allow you to plead so specifically that you can get information through automatic disclosure in the new discovery rules without having any information to begin with (because of flagged averments).

2.  Scalia thinks that safe harbor makes new rule toothless.

Inherent power
Court has inherent power to impose sanctions (silence, decorum and respect in their presence).  Chambers v. NASCO - breach of K case, Chambers(D, seller) really screwed the other side, so the court went after.  Unclear how far this power goes.  

Three situations where the federal court has inherent power to award attorney's fees(exception to the American rule):

(i)  common fund exception - award attorney's fees whose litigation efforts directly benefit others.

(ii)  willful disobedience of the court 

(iii)  where party acted in bad faith, vexatiously, wantonly or for oppressive reasons.

Note:

(i)  court can impose sanctions even if there are other alternatives available like rule 41(b) - involuntary dismissal.

(ii)  Erie problem.fed. court in diversity can sanction using its inherent power even if state law doesn't allow that particular sanction -  But, reason is that it deals more with how parties conduct themselves in the courtroom and is unlikely to result in forum shopping.

Pleadings
A. Purposes

1. notifies adversary of claims and defenses - notice plus pleading - notice plus enough info to get started preparing the case "get the ball rolling"

2. identifies factual and legal issues in the case

a. allows the parties to develop legal theories and facts

b. avoids surprises at trial

3. narrows the issues involved by admitting certain allegations or settling certain claims

4. serve as a permanent record to show what issues were decided for res judicata purposes

5. helps structure the lawsuit

6. testing the case - help evaluate the case and encourage settlement

7. under new rule 26 you get automatic disclosure of things relevant to disputed facts alleged with particularity in the pleadings

B. Rule 3 commencing the action

1. suit begins when complaint is filed with the court

2. Erie problem - some states require in hand service to begin a suit - Ragan and Walker say that the state law on this prevails

C. Rule 7a - pleadings allowed


Can make the following type of pleadings w/o the permission of the court

a. complaint - alleges claim, cross-claim, or 3rd party claim

b. answer to a complaint to a claim, cross-claim or a 3rd party claim

c. reply if the answer contains a counterclaim

D. Rule 7b motions and other papers

1. applications for a court order must be made w/ particularity stating grounds for relief and type of relief sought

2. must be signed as per rule 11

General Rules of Pleading - Rule 8
(a) Claims of relief (Complaint)
A pleading which sets forth a claim for relief, whether an original claim, counterclaim, cross-claim, or third-party claim, shall contain

(1) a short and plain statement of the grounds upon which the court's jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it,

(2)  a short and plain statement of the claim showing that the pleader is entitled to relief, and 

(3)  a demand for the judgment for the relief the pleader seeks.  Relief in the alternative or of several types may be demanded.

Raynard v. Lockheed - to establish malpractice claim, P did not have to specify what doctor actually did wrong.  doctor has sufficient info to frame and answer to this complaint.  under rule 12e, doctor could have asked for more particularity.  12e motions not usually granted - w/ notice of the claim can get more info through discovery

Garcia v. Hilton - P alleged slander but did not plead one of the elements, publication.  here P was permitted to amend his complaint because it was not beyond a doubt that P could not establish his case at trial.  court didn't want to dismiss the case on a technicality.

2.  Policy - Given information at D's disposal, has D enough to file an answer?  


i.  don't want too specific pleading rules because don't want someone with more information to win on the pleadings.


ii.  waste of judicial resources to litigate about pleadings.

3.  Problems in Practice 

A.  Counterintuitive facts:  We want people to plead specifically about them.  Examples:  See Rule 9 for more.

i.  9A - Have to plead lack of capacity  

ii.  9G  - Special Damages  (look to state law to determine constitute this)

iii.  8C - When P alleges breach of K, P doesn't have to allege nonpayment but D has to allege if he has paid.

  B.  Substantive purposes:  Sometimes pleading rules used for substantive purposes.  Examples:  Restrictive Pleading Rules for Disfavored Rights of Action:  Libel cases (short SOL), Media Cases (IPJ rules), defamation (need damage to business).

*  In diversity, may lead to Erie Problem because of the strong substantive effect which may conflict with state law.  Under Hanna, apply red book rules.  But the rulemakers tried not to trump state interests.  Examples:

i.  Rule 9G - Plead Special Damages if state law requires it.  Rule 9, as a matter of statutory law, have to plead specially.  

ii.  Rule 9B - Claims for Fraud - Circumstances constituting shall be stated with particularity.  Merril Lynch.  

iii. Inherent power - Judges cannot use inherent power to get rid of disfavored rights of action.  Leatherman v Tarrant (Supp. 71)  Lower Court attempted to protect municipality with heightened std for a section 1983 claim by P.  Supremes said thet 8A2 requires only a short and plain statement of the claim and Rule 9B imposes particularity only with fraud and mistake. Therefore no special pleading requirement.  If Congress wanted contrary result, it could amend rule 9.  

Note:  Automatic disclosure in discovery may be an incentive to plead specially.  Some say may be inconsistent with notion of having liberal pleading rules.  Maybe, courts will now grant more 12e motions.

C.  Tension between liberal pleading rules and capacity of courts to try case.  Allow too many cases to get to trial, some possibly having no merit.  

Garcia (589)  P failed to allege publication in defamation case.  Cort allowed to go to trial when merit were dubious.  Could be waste of judicial resources.  

Albany (591) Supremes took harder line.  Decision to lose a few meritorious cases rather than crowd the docket.  Current thinking.

Solutions:
i.  12B6 Motion - Failure to State a Claim on which relief can be granted.  (Use or Lose)

ii.  12C Motion - Judgment on the Pleadings

iii.  56 - Summary Judgment 

D.  Judicial Notice - Things generally known can be used by the court.  Ex.  K made on sunday invalid.  Judge looked at calander.  or trichanosis not possible when you cook enough.       

4.  D's Choices

i.  Rule 12E - Request for a more Definite Statement - subject to rule 11 sanctions (but now have safe harbor!

ii.  Motions to Test the Suffieciency 


a.  Rule 12B - IPJ, SMJ, Venue


b.  Rule 12C - SJ, Judgment on the Pleadings

iii.  Answer - Rule 8B

5.  Answer - Rule 8B (Rule 12A says answer within 20 Days after service)

a.  D could deny everything, or part

b.  admit.  Strategic Admission to take issue out of the case.  Ex.  Fuentes.  Car crash killling kid.  Drunkenness admitted and taken out.  

c.  If D skips an allegation, treated as admitted.  Rule 8D.  

d.  If D says no information to admit or deny, treated as a denial. 

Note:  Rule 11 Sanctions apply.  


Request for admission:  Sometimes D denies something that P knows to be true.  Rule 36 Discovery Rules allows P to require D to admit.  Under 36 B, admit only for that case.  No res Judicata effect.  If you fail to admit something the other side knows to be true, sanctions under Rule 37 could apply.      


Note:  Within the Scope of Privilege, ex, doctor-patient, priest-sinner, 

6.  Affirmative Defenses - Rule 8C - In answer, D must set forth any affirmative defense including assumption of risk, contributory negligence, SOL, and res judicata.

When a party has mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court on terms, if justice so requires, shall treat the pleading as if there had been a proper designation.  

7.  Consistency of Pleadings:  Rule 8E 

i.  No technical forms required.

ii.  No consistency requirement:  Party can set forth 2 or more claims or defenses alternately or hypothetically.  Party may also state as many claims or defenses as the party has regardless of consistency and whether based on legal, equitable, or maritime grounds (subject to Rule 11 sanctions).

8.  Assertion of Counter-claims Rule 7A 

i.  P doesn't have to reply to an answer.  (occasionally an answer is so complicated that the court will require a resonse)

ii. But P has to reply to a counterclaim.  Anythiing not answered, deemed admitted.  

iii.  If answer contains a cross-claim then there shall be an answer to the cross-claim

iv.  If  a third-party complaint is served, there shall be a third-party answer.

Amendments and Supplemental Pleadings - Rule 15
1. Information in pleadings was wrong or insufficient - Rule 15a amendment - Party could also get voluntary dismissal under 41a, but 15(a) is less costly and there is no worry about the SOL and leave to amend is usually freely given.

2.  Pleadings not to constrain what happens at trial, but not fair when new information introduced which surprises the other side.  

If something is a surprise, the court decides on prejudice.  1)  Could suspend case to allow other side to get evidence.  2)  If its too late or too difficult, court may dismiss under 15b (would cause prejudice)

3. Two types under 15a
Policy:   Don't want D to do too much work and then have complaint amended.

a. As of right - may amend freely w/o leave of the court

i. if a response is required may amend anytime before the response is served
ii. if no response is required, w/in 20 days of the original service of the pleadings.  rule 12 motions are not responsive.  so if rule 12 motion is made, opposing side can still amend as of right if you are w/in 20 days of service of the pleadings.

b. By leave of the court - after response is served, or after 20 days from the date when the pleading is served, permission of court or opposing party is needed to amend.  

Two ways to determine if leave to amend should be granted:

i. baseball rule - two or three tries to amend and you are out.  Rule 41B (involuntary) dismissal - no matter how much good faith, can't screw around too much.  (Problem when sanctions distort the case.  If case is dismissed, dispute remains but outside the courts.  Example:  Rule 37 sanctions when people fail to comply with discovery.  Phillipines v Marcos (654).

ii. balance the equities - 2 step analysis:

a.  Is there a cost?

b.  If so, who should we impose it on (the best risk avoider)?

consider (1)the possibility of raising the claim or knowing the information earlier, (2) excusable oversight,(3)  interest in concluding the litigation (see shredder case), (4) required for justice, prejudice to the parties including opponents ability to prepare (see that shredder case again).

4. Response to the amendment:  Party may respond to amendment within remaining time to respond to original pleading or 10 days after receiving the amendment, whichever is longer.

5. Rule 15 c - relation back rule

a. For claims or defenses

i. if amended claim is transactionanally related to the original pleading, it relates back to the original filing date (Humphries v. going - here new claim was trans. related to orig. claim so it relates back.  P could not have know about additional cliam when suit is filed)

Policy:  

aa.  D's interest in repose was already shot.

bb.  doesn't violate his interest in gathering evidence because D has already gathered evidence for the transactionally related claim.  

ii. compulsory counterclaim is considered to be filed on same day of complaint (Azada v. Carson - P filed claim,  D does not get notice until 120 days later.  by that time SOL had run on counterclaim.  court allows D to file transactionally related counterclaim because P has no repose interest and evidence trail still warm.)

b. Timeliness:  check whether related back claim would have been timely when original action was filed!!!!

c. PARTIES, the claim against the new party relates back if:

i. it derives from the same transaction or subject matter as the original claim and 

ii. the new party has recieved such notice within the time required by law and

iii. the party knew or should have known that the action would have been brought against the party but for the mistake (Schiovone - complaint names Fortune rather than Time, Inc.  Time served after SOL had run but within 120 days for service.  court did not allow relation back, holding that service must be made within the SOL.  Rule 15C now explicitly overrules this case)

d. Erie problem - if state and federal law differ on 120 days rule, direct conflict, but it is unclear what to do

i. rule 3 says that it is okay if file complaint w/in SOL 

ii. many states' rules say that must have in hand service w/in SOL.

iii. ragan and walker held that the state rule prevails when one has the right party; however, if you are changing parties under rule 15c, then you do get the benefit of extra 120 days because here there is a direct conflict.  very weird because we are bound by case law

e. Erie problem number two, some states do not allow relation back.  may be able to sue in federal but not in state.  fed. rules trump

4. where the claim arises during the trial, court may allow the addition of the claim in supplemental proceedings

5. Rule 15b - amendments to conform to the evidence
a. Generally - when the claimant finds that she has a right to relief for something different from what she has plead

b. at common law could not prove material that was not plead (Manning v. low)

c. issues that aren't raised in the pleadings will be permitted so long as they do not prejudice the opponent

i. if no intentional mispleading or prejudice is proven after other side objects, court will allow the amendment and give time to prepare

ii. if other side objects only after the trial, court considers it an implied consent by the other side to admit the evidence.  evidence tried, stick (Magnum)

iii. exception - if there is evidence to two possible issues but only one issue is plead, and opponent makes no objection, court must assume that the opponent consented to admitting the evidence only for the plead issue

iv. its a good idea to conform pleadings to the evidence so as to set up a record for res judicata effects.

Rule 12, motions against the pleadings

1. If you make a rule 12 motion in response to the complaint and the motion fails, you have 10 days to file an answer or reply to the pleadings.

2. can assert the following defenses in the answer or prior to it

a. lack of smj

b. lack of ipj

c. improper venue

d. insufficient service of process

e. failure to state a claim

f. failure to join neccessary parties under rule 19 or 20

3. timing
a. rule 12 h1 - must assert ipj, venue and service of process objection before trial; waived otherwise.  if not in motion or responsive pleadings, can amend under rule 15

b. rule 12h2 - motions regarding failure to state a claim or failure to join parties may be made before or during trial
c. rule 12h3 - smj objections may be made at any time
4. rule 12c - motion for a judgment on the pleadings - facts do not amount to a cause of action

5. rule 12b6 - motion for failure to state a claim can only be granted if it is beyond a doubt that the party cannot get relief (see Garcia)

a. if complaint is dismissed under 12b6, P usually can get dismissal w/o prejudice so they will be able to refile or get leave to amend

b. these motions are not responsive pleadings - opposing party may amend as of right if the responsive pleading has not been served

c. similar to summ.j. (rule 56) except you can attach documents in a rule 56 motion.

6. rule 12e - motion for a more definite statement of the pleadings
a. granted when pleading is vague so that party cannot reasonably be expected to respond

b. if court grants this motion and the other side does not comply, that particular claim is stricken

Disposition without full trial
1.  Summary Judgments - Rule 56
a.  Three Cases Defining the Modern Rule

i. State of mind issue, though historically not thought appropriate for SJ, decided on SJ when opponent didn't come forward with specific facts showing there was a genuine issue for trial.  (No evidence of Plausible motive.)  Magsushita Electric v Zenith (642).

ii.  Standard of Proof and directed verdict standard at trial refected in SJ test.  Supremes said subsantive evidentiary burden had to be taken into account on SJ.  Ct defined Material Fact as relating to disputes of fact that might affect the outcome of the suit and a genuine issue as one which the evidence would allow a reasonable jury to return a verdict for the opponent of the motion.  Anderson v Liberty Lobby (642)

iii.  Although a SJ motion was not supported by any evidence in the form of affidavits or otherwise to show the decedent had not come in contact with any of the movant's products in an asbestos case, the supremes said SJ proper as a matter of law b/c P failed to make a sufficient showing on an essential element of her case with respect to which she had the burden of proof.

b.  While BOP stays on the same side all the way through, the Burden of Production shifts.  After P tells her story, BOProduction shifts to D.  If she can't sustain, she'll lose on SJ.

c.  Presumption and burden of proof can put a thumb on the scale in SJ.  Example, Res Ipsa Loquitor, which shifts the burden to D to prove absence of negligence, helps the P survive SJ.  If D not able to prove non-negligence, P could easily win on SJ.    

Discovery
1.  Generally
i.  30 percent of the districts, especially the large commercial centers, have opted out of the new rules.

ii.  Judges can decide whether to apply to pending cases

2.  Overview of the Problems

Rule 26(a)  

OLD RULE:  Discovery Methods
Parties may obtain discovery by one or more of the following methods:

depositions upon oral examination or written questions

written interrogatories

production of documents or things or permission to enter upon land or other property, 

physical and mental examinations

requests for admission
Dreyfus's Three Waves of discovery:

First Wave:  10 days after the pretrial conference- no excuses. Disclosure 26(a)(1)

Second Wave:  Experts Witness information (2)

Third Wave:  30 days before trial.  What are you going to actually or may actually use on the stand,  Trial witnesses, documents, summary of other evidence, deps that are going to be used (3)

NEW RULE:  Required Disclosures

(1)  Initial Disclosures
Except to the extent otherwise stipulated or direted by order or local rule, a party shall without awaiting a discovery request, provide the other parties


(A)  the name and, if known address and tel. of each indiv. likely to have discoverable information relevant to disputed facts alleged with particularity in the pleadings, identifying the subjects of information
(B)  copy or description (and location) of docs, data, tangible things in possession , custody, or control of the party relevant to disputed facts alleged with particularity

*  no itemization necessary

*  Policy:  1)  so adversary can make an informed decision to examine


           2)  aviod squabbles over wording of requests

*  Fulfilling doesn't waive right to object on privilege or work product protection or assertion that docs are not sufficiently relevant to justify the burden or expense of production.

*  (A) and (B) only requires automatic disclosure when relevant and pleaded with particularity.  

*  No need to identify evidence for admitted allegations.

*  Broad, Vague, and Conclusory allegations (tolerated in notice pleading) don't necessitate search for persons and docs.  The more complete and specific the pleadings, the more complete the automatic disclosure should be.

*  Issues should be informally refined in (f) meeting.

*  Should be applied with common sense in light of the underlying principles:  Which are????

*  No gamesmanship
*  Dreyfus - runs up against liberal pleading requirements.
*  Although courts haven't liked 12E motions because D had info. (P doesn't really know much), but we would argue that with automatic disclosure the courts may grant more to fulfill particularity requirement.

(C)  Computation of damages and making available for inspection (as per 34) not privileged or protected material upon which it is based and

*  Basically a standing request for production under 34.

*  Wouldn't have to submit damage computation which relies on information in possession of the other party.

(D)  making available any insurance agreement upon which party relies for liability or indemnification.

*  Doesn't necessarily make admissible into evidence.

DISCLOSURES SHOULD BE MADE WITHIN 10 DAYS AFTER (F) MEETING, UNLESS otherwise stipulated or directed by ct.

*  (f) meeting to refine timing and scope of disclosure obligations.  

*  Should be held at least 14 days before scheduling conference (16B)  Where none, within 75 days after D first appears in a case, the initual disclosures thus coming within 85 days.
Docs then reasonably available included and Party not excused from making initial disclosures b/c investigation not complete, it challenges the sufficiency or other's disclosures, or because other has not made disclosures. 
*  Before disclosing, (g)(1) obligation to make a reasonable inquiry into facts.  Not exhaustive, but reasonable UC.  Factors to determine reasonable under the circumstances:  location, nature, number, and avail. of potentially relevant witnesses;  extent of past working relationship btwn attny and client esp. in similar litigation, how much time party has had to invstigate both before and after filing of case.

*  As investigation proceeds, obligation (e)(1) to supplement.  

*  May be desirable, esp where complaint broad, to stipulate longer period than 10 days (esp for Ds with no advance notice).  60 days from complaint to disclosure should be enough.

Dreyfus Policy Statement:  These new rules support those who already have enough info to plead with some particularity.  Those who plead well may get a lot of great info.  If you know only a little you may be screwed because of the limits put on the other methods of dicovery in reliance on the new disclosure provision.   If you pled gas line in the pinto case you may have gotten zippo.  

(2)  Disclosure of Expert Testimony

* To give other side reasonable opportunity to cross examine.  Ct should prescribe time for disclosures in scheduling conference, but party with BOP should ordinarily disclose first.
(A)  Need to disclose identity of person to present evidence at trial under 702, 703, 705 FRE.

(B)  With respect to a witness (except otherwise stipulated or directed by ct) who is retained or employed for expert testimony or whose duties as employee require frequent expert testimony, must disclose a report containing written statement, statement or opinions and basis to be expressed, data, exhibits, qualifications of witness, including publications w/i 10 years, compensation to be paid, other cases she testified in w/in 4 years.

*  Under old rule in answering interrogatories about experts, substance was often sketchy and vague so expert needed nevertheless to be deposed.

*37C1 prohibits direct examination of expert not so disclosed.

*26A2B doesn't prohibit lawyers form helping in the preparation of such statements.

*  B4A authorizes depositions from experts, but must be after statement served.

* Applies to thse specially employed for testimony.  Others, such as treating physician, can be called without written report.

*By local rule, written stip., written report may be waived or applied to additional parties.

(C)  Absent stip. or directions by court, should be made within 90 days before trial date or date to be ready.  If evidence solely to contradict evidence on same subject identified by otherparty under 2B, within 30 days after disclosure of other party.  Obligation to suypplement these disclosures under E1.

(3)    Pretrial Disclosures - A party shall provide to other parties the following information regarding the evidence that it may present at trial other than solely for impeachment purposes:  

(A)  Name, addess, tel.  of each witness, separately identifying those whom the party may call if the need arises;

*  Rule 37C1 provides that only listed witnesses can be used at trial without substantial justification.

*  If new developments during trial that couldn't have been reasonably anticipated, then party can present an unlisted witness.
*  Listing the witness does not obligate the party to present the witness, but precludes the party from objecting when the other party presents that witness.  

(B)  designation of witnesses whose testimony is expected to be presented by means of a deposition and, if not stenographic taken, a transcript or pertinent portions of the deposition testimony; and

(C)  ID of each doc or other exhibit, including summaries of other evidence, separately identifying those which the party expects to offer and those which the party may offer if the need arises.

Should be made at least 30 days before trial.  within 14 days thereafter, unless otherwise set by court, party may file list of objections to use under 32A, etc.

*Listing of objection doesn't constitute making of the objectio nor requre the court to rule on it.   Rather it preserves the right of the party to make the objection when and as appropriate at trial.  The court may elect to treat as motion in limine and rule upon objection in advance.

*  Objections apply to depositions and documentary evidence other than Rule 402 and 403.

(5)  Discovery by following methods:

depsitions upon oral examination or written questions

written interrogatories

production documents or things or pemission to enter land or other property

physical and mental examinations

requestions for admissions

Deposition upon Oral Examination - Rule 30

(a)  When Depositions may be taken; When Leave Required

(1)  Deposition may be taken without leave of the court (except 2A) of any person, including a party.

(2)  Leave of the court necessary (and granted consistent with princeples of 26B2) if person in prison or if, w/o the stipulation of the parties

(A) would result in more than 10 depositions being taken under 30 and 31 by Ps, Ds, or 3rds.  

*  to assure judicial review under 23B2 principles before >10 deps w/o stip. can be taken by a party

*  emphasizes that counsel have mutual cost-effective plan for discovery.
(B)  The person to be examined has already been deposed in the case.

(C)  a party seeks to take dep. before pre-trial conference (26d) unless the notice contains certification, with supporting facts, that person is expected to leave U.S. and be unavailable thereafter.

(b)  Notice of Examination
(1)  Reasonable notice with name, time, place.  If name not known, general description to identify the person or the particular class or group to which the person belongs.  If subpeona duces tecum, designation of materials to be produced.  

(2)  Party shall state method of recording testimony.  Unless ct orders otherwise, can use sound, video, steno. and party taking bears costs.  Any party may arrange for transcription.

*  No approval necessary for non-steno. and party taking dep can choose.

*  Still need transcript if entered into evidence under 26A3b, 32C.
(3)  Other party may arrange alternate means of recording at its expense.

(4)  Deposition shall be before officer under 28 and make statements in rule.  Appearance or demeanor of deponents or attorneys shall not be distorted through camera or sound-recording techniques.

(5)   Can ask deponent to bring documents and other tangible things.

(6)  Deponent can be a corp. or agency if describe with reasonable particularity the matters on which examination is requested .

(7) Can stip. to telephone or other electronic means.

(c)  Examination and Cross-Examination; Record of Examination; Oath; Objections

officer should swear in, ...objections made at the time of the examination to the qualifications of the officer taking the dep., or the manner of taking it, to the evidence presented, to the conduct of any party, or to any other aspect of the proceedings shall be noted upon the record.  Examination shall proceed subject to the objections. 

*to reduce the number of interruptions during a dep.

(d)  Schedule and Duration; Motion to Terminate or Limit Examination
(1)  any objection to evidence during a dep. shall be stated concisely and in a non-argumentative and non-suggestive manner. 

*to shorten deposition from long objections.  objections ordinarily limited to those that might be immediately obviated, removed or cured such as to the form of a question or the responsiveness of an answer.  (limited to objections that can't be waived, others can be raised for the first time at trial).

(2)  court may limit the time permitted for a dep, but shall allow additional time consistent with 26B2 if needed for a fair examination of the deponent or if the deponent or another party impedes or delays the examination.  If court finds such impediment or delay, it may impose sanctions, including reasonable costs and attorney's fees on the responsible person.

*to dispel any doubts regarding power of the courts by order or local rule to establish limits on the length of deps.

*sanctions may be against parties, non parties or attorneys.

(3)  at any time during a dep, a party or deponent can make a motion saying that the examination is being conducted in bad faith, or in such manner as unresonably to annoy, embarrass, or oppress the deponent.  Court may order the dep. stopped or may limit the scope of the dep. under 26C.  Provisions of 37A4 apply to award of expenses of motion.

*to allow courts to sanction not only for long deps, but also when an attorney engages in practices that improperly frustrate the fair examination of the deponent, such as making improper objections or giving directions not to answer prohibited by paragraph (1).

(e)  Review by Witness; Changes; Signing


deponent has 30 days after officer notifies her of the availability of the transcript or recording to review it and if there are changes in form or substance, to sign a statement reciting such changes and the reasons for making them.

(f)  Certification and Filing by Officer; Exhibits; Copies; Notice of Filing.

Advantages:  Gives info and clues, freezes story so you can later impeach,  tells who are good and bad witnesses,  can ask inadmissible questions. 

Problems:  New rules limit # of deps does not automatically allow the tailoring of justice to the case.  1st need to conference and get ct to allow.   Rules are not trans-substantive, that is they are not protected from lobbying.  When this case specific tailering does occur can be controlled by the Rich Bar.  They seem to think we will have a common law developement of discovery rules which could be bad.

     -limits on evidence trail

     -  limits freezing of story

     -limits knowledge of particular witness

Rule 31 - Depositions Upon Written Questions

i.  response to written Qs

ii.  Bad because no way to follow up

iii. can ask inadmissible Qs to get at other info. 

iv.  Counts as part of your 10, so not good at all.

Rule 32 - Use of Depositions in Court Proceedings

Rule 33 - Interrogatories to Parties
(a)  Availability - Can't have more than 25 interrogatories including all discrete subparts without leave of the court.  Leave to serve additional interrogs. shall be granted to the extent consistent with the principles of 26B2 (limitations on discovery).  Without leave of court or written stipulation, interrogs. may not be served before time specified in 26D.

*efficiency
*because of automatic disclosure should be less need for interrogs.

*can be used as form of harassment so it is desirable to control (26B2).

*parites cannot evade by using subparts of questions.  However, questions of a particular type should be treated as one even though they ask for time, place, persons present, contents be stated separately for each communication. 
(b)  Answers and Objections 

(1)  Each interrogs. shall be answered separately and fully.

(2)  answers have to be signed.

(3)  Party has 30 days after service of interrogs. to answer and give any objections.  Longer or shorter time may be directed by the court, or agreed upon by the parties.

(4)  All grounds for an objection to an interrog. shall be stated with specificity.  

(5)  Party asking for an interrog. may move for an order under 37A w.r.t. any objection to or other failure to answer an interrog.(withholding priviledged information).

Advantage is you can get at the files.  In a dep. the guy can have a memory problem, but with a written Q, he has to go look it up.  

* also good to get statistics in anti trust, job discrimination

*  Cheap to ask

*  Maybe expensive to answer. 

 Disadvantage: 

* Used to be able to artfully dodge, now the thought is the info will have to be coughed up during disclosure.  

*used to be risk of expensive hassle, now limited to 25 which may help. 

 * limited number may hurt public interest groups who cannot afford depositions. 

Rule 34 - Production of Documents and Things and Entry Upon Land for Inspection and Other Purposes

a. Applies to tangible things of the parties

b.  relevant and not privileged.  Payne v. Howard.  reasonabley likely to lead to admissible evidence.  

c.  Must produce them as they ordinarily kept in usual course of business or shall organize and label to correspond with request. 

d.  Limited to those items in control or custody.

e.  Non-parties as per rule 45

Rule 36 - Requests for Admission

(a)  Request for Admission.  For purposes of pending action only, a party can make a written request for the admission of the truth of any matters within the scope of Rule 26B1 set forth in the request that relate to the statements or opinions of fact or of application of law or fact.  

Each matter of which an admission is requested shall be separately set forth.  The matter is admitted unless, within 30 days after service of the request, or within such shorter or longer time as the court may allow or as the parties may agree to in writing, the party to whom the request is directed gives a signed written answer or objection.

 
If objection is made, the reasons shall be stated.  


Response:  Have to make a reasonable inquiry before you say that you lack information to admit or deny.

New Problem:  People have an incentive to seek admissions because they have limited interogatories and deps. (they thought about limiting admissions, but it would work too hard against the goal of narrowing the issues) Ct now had discretion to limit admissions.

Used to object when you asked for legal opinions, thought would lead to unnecessary freezing of the case.  Now it is understood that lawyers think in legal opinions so more lenient. 

Laumi:  Look to how close to the core of the case
what economy will be achived?

Rule 37 - Failure to Make Disclosure or Cooperate in Discovery:  Sanctions

(a)  Motion for Order Compelling Disclosure or Discovery

(2) Motion

(A)  If a party fails to make a disclosure required by Rule 26(a), any other party may move to compel disclosure and for appropriate sanctions.  The motion must include a certification that the movant has in good faith conferred or attempted to confer with the party not making the disclosure in an effort to secure the disclosure without court action.

* If the party required to make the disclosure would need the material to support its own case, the more effective enforcement of the disclosure requirement will be to exclude the evidence not disclosed as provided in 37C1.

(B)  Sanction for deponents failure to answer a question.

(3)  Evasive or incomplete Disclosure, Answer, or Response.

(4)  Expenses and Sanctions.

(c)   Failure to Disclose; false or misleading disclosure; refusal to admit

(1)  If a party fails to disclose information required by the automatic disclosure provision (26a) or fails to supplement (26e1) without substantial justification, the party shall not be permitted to use as evidence at a trial, etc. (Unless such failure is harmless)

Additional Sanctions:  other appropriate sanctions, A,B,C of b2, or/and reasonable expenses, including attnys fees caused by the failure.

*  Automatic sanction provides strong inducement for disclosure of material that the disclosing party would expect to use as evidence.

*  Limitation of automatic sanction to violations without substantial justification and harmless is to avoid unduely harsh penalties in a variety of situations.  Ex.  inadvertently excluding witnesses name.

*  Automatic sanction is not effective when the undisclosed information is supportive of the position of  the party concealing it.  In this case, the court should use the wide range of other sanctions available.  

(2)  Failure to admit truth of any matter as requested under rule 36.

(d)  Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection.  


If you fail to appear at your dep or to serve answers to interrogatories, the court may make such orders  in regard to the failure as are just and among others it may take any action authorized under subparagraphs A,B,C, of (b2) of this rule.  

a - An order that the matters regarding which the order was made or any other designated facts shall be taken to be established for the purposes of teh action in accordance with the claim of the party obtaining the order;

b - An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting that party from introducing designated matters in evidence,

c - An order striking out pleadings or parts therof, or staying further proceedings until the order is obeyed, or dismissing the action or proceeding or any part thereof, or rndering a judgment by defaul against the disobedient party. 

Any motion specifying a failure to serve answers to interogs shall include a certification that the movant has in good faith attempted to confer with the party failing to answer in an effort to obtain such answer without court action.  

Other sanctions may be reasonable expenses, including attnys fees, caused by the failure unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust. 

(g)  If party/attorney fails to in good faith to participate in the development and submission of a proposed discovery plan as required by Rule 26f, the court may, after opportunity for hearing, require such party or attny to pay to any other party the reasonable expenses, including attnys fees, caused by the failure.  

Privilege

1.  Attorney-Client Privilege

a.  Policy:  Want truth seeking, but some social policies justify sacrificing truth seeking potential.

1.  Want people to conform their behavior to the law.  Allowing people to frankly discuss their behavior with lawyers is critical to their becoming informed of the law to accomplish this.

2.   Encourages information gathering so lawyer can fulfill obligation to the court.

3.  To do effective job and make the best defense (or case) for a client, lawyer needs to hear the whole story .  This provides an incentive.

b.  An Absolute Privilege - Virtually never waived (except in cases where lawyers seek their fees)

c.  Privilege owned by Client -  Client can disclose information.  Ex.  In some cases, willful violations result in treble damages.  Client may want to use attorney as evidence that client really didn't know he was violating the law.

d.  How is a corporate client defined?  Extended to employees who in their functional role in the company implement policy and thus may need a lawyer's counsel.  (Upjohn rejected the narrow Control Group test including only the directors of the corporation.)  Uphohn v U.S. (689) - Internal investigation regarding bribes to officials in foreign countries subject to attorney-client privilege.

II.  Doctor-Patient Privilege

a.  Qualified Privilege - Possible Exception to the privilege:  When doctor has critical information about third Party (like the psychiatrist whose patient said he was going to kill someone and did. Dr. was negligent.  No Privilege.)

b.  Policy

1.  Dignitary Interest - People have interest in going into the world free from the burden of everyone knowing their illnesses.

2.  Ecourages people to reveal all relevant information to doctors so they can be effectively treated.

3.   These interests should be balanced against the social interest in getting rid of bad doctors.

c.  Courts may compromise.  In Payne v Howard (679), the court made the doctor turn over names, so the P could request permission to view their records and gather information.  Court could also view in camera or find other altenatives to full disclosure.

III.  Tax Returns

a.  Qualified Privilege

i.  Sometimes special needs outweigh interest that people be candid on tax returns.



a.  taxpayer-party has put in issue the amount of income received.



b.  Appropriate circumstances (Heatherman) such as an issue as to the 


relationship between various entities can be resolved by reference to tax 


forms.



c.  business deductions claimed on a tax return are directly probative of a 


fact in issue.


ii.  Some Tax Code Exemptions exist - ex., women with children can get tax forms 

of fathers not paying child support.

b.  Policy
1.  Encourage people to file truthfully and pay all their taxes.  (Even illegal income is taxable).  

2.  May discourage people from taking all tax-saving measures to which they are lawfully entitled to.  

IV.  Tenure Deliberation Privilege

a.  The higher standard becomes under substantive law , the more problematic privileges become.  Tenure Deliberations ought to be subject to privilege in the interests of academic freedom.  But since intent in discrimination is so difficult to prove due to this privilege, privilege standard relaxed.  Gray v Board of Higher Ed. (684)

b.  Since tenure committees have so much substantive protection, have to turn over information.  EEOC v Franklin & Marshall (688)

V.  Other Privileges
i.  Priest-penitent privilege - to allow complete disclosure on spriritual level and receive consolation and guidance in secret.

ii.  Deliberative Process Privilege (qualified)  - Decision-making process of G officials are held confidential to preserve the free expression , integrity and independence  of those responsible for making the determinations that enable G to operate.

VI  Work Product Privilege - Rule 26B3
a.  Definition:  Documents and tangible things otherwise discoverable under subdivision B1 of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party's representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or agent.)

b.  Qualified Privilege:  Obtainable through discovery only upon showing that party has substantial need of the materials in the preparation of the party's case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.    (In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.)  

* Contemporaneous Statements usually good enough to get turned over.  

c.  Policy
i.  Free Ride - Not fair for one side to free ride on the other side's investigation, etc.

ii. Chill - If information could be used against you, it would chill attempts to go out and find out the truth.  (like Dodson)

iii.  Strategy - Attorney's legal theories and settlement points may be revealed.  

d.  Narrow Privilege requires careful structuring - Attorney can hire help such as accountants, etc. and their work falls under the exception, but if the client hires these people, it doesn't fall under the privilege.  

e.  Case:  Hickman v Taylor (692)  Don't want adversary taking advantage of the other sides efforts.  Discovery was hardly intended to enable a learned profession to peorm its functions either without wits or on wits borrowed from the adversary. Jackson Concurrance.  The Fortenbaugh case. 

Expert Testimony  26b4

(A)  A party may depose any person who has been identified as an expert whose opinions may be presented at trial.  If a report from the expert is required under subdivision (a)(2)(B), the deposition shall not be conducted until after the report is provided.

*  Party seeking dep must pay.

*  Report might eliminate need for dep.

*  Report might decrease length of dep.

(B)  A party may, through interrogatories or by deposition, discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or preparation for trial who is not expected to be called as a witness at trial only as provided in R 35B or upon showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain the facts or opinions on the same subject by other means.

Eliminates free rider problem.  Prevents party from building case on her opponent's financial resources, superior diligence, and more aggressive preparation.  In special circumstances, like where limited number of experts exist, court may waive.  But you have to pay.

Policy from Alger:
i.  Expert may be contacted and information normally non-discoverable under this rule could be revealed.

ii.  The opponent may compell a retained expert to testify at trial.

iii.  A party may call his advesary to stand and ask if certain experts were retained in anticipation of trial but not called as witness leaving effective the jury.

iv.  Disclosure of identities of consultative experts would lessen the number of opinions available as well as the number of consultants willing to discuss such matter with lawyers.

(C)  Unless manifest injustice would result, 


(i)  the court shall require that the party seeking discovery pay the expert a reasonable fee for time spent in responding to discovery under this subdivision;


(ii) with respect to discovery obtained under B4B of this rule the court shall require the party seeking discovery to pay the other party a fair portion of the fees and expenses reasonbly incurrd by the latter party in obtaining facts and opinions from the expert.

 General Policy:  Both new and old rules balance the following policy interests.  The categories established in the new rules are the latest attempt to balance problems with full disclosure of information about experts against parties interest in having notice of an expert's testimony. 

1.  Really distorts case when a witness you decide not to call is called by the other side.

2.  Attorneys would have to be overly-cautious.  This might deter them from getting the best information.

3.  Free Rider Problem
But expert testimony really hard to meet.  Want to be able to meet expert on stand, look at writings, bring in your own expert to rebut.

Note:  Experts formerly retained by other side - In Granger v. Wisner, the court permitted experts to testify for one side even though they originally had been retained by the adverse party, on condition that the experts not mention the earlier retainer.  Other courts have barred unconditionally the use as trial witnesses of experts formerly retained by the opposing party. (719n.2)

Privacy
Rule 35:  Physical and Mental Examination of Persons

Generally:   Need Good Cause and have to show that issue in controversy by order of court here.  Standard higher than other discovery devices because of the intrusiveness of a compulsory physical exam.  Also, if you fail to comply with the order, you can't be thrown in jail.

(a)  Order of Examination.  When the mental or phyical condition of a party, or of a person in the custody or under the legal control of a party is in controversy

The court in which the action is pending may order the party to submit to a physical or mental exam or produce for examination the person in the party's custody or legal control.


The motion may be made only on a motion for good cause and upon notice to the person to be examined and to all partes and shall specify time, place, manner, conditions, and scope of exam.

* Applies to both Ps and Ds who assert mental or physical condition as a defense to a claim.

*  Factors to determine "in controversy" and "good cause".  


Not mere allegations nor mere relevance to case, but an affirmative showing by the movant that each condition as to which examination is sought is really and genuinly in controversy and Good cause exists for each particular examination.


Ability of the movant to obtain the desired info. by other means

b)  Report of the Examiner  

(1)  If requested by party against whom exam ordered, party making exam shall deliver a report of the findings.  Thereafter, party making exam shall be entitled to a like report made previously or thereafter by the party against whom the exam was ordered.


If an examiner refuses to make a report, the court may exclude the examiner's testimony if offered at trial.

(2) By requesting  the order of report or by deposing examiner, the party examined waives any privilege in that or similar action involving that controversy regarding the testimony of every those examining party in the same respect.  

*  That party has to waive the doctor patient privilege to get the other examiner's findings makes this procedure a little more intrusive.
 Rational for Discovery

a.  Narrows the issues

b. obtains evidence that may not be obtainable at trial

c.  Uncovers what will lead to admissible evidence

d.  Reduces/prevents surprise

Problems 

a.  Costly, and one party may be better to bear the cost

b.  Harassment- should be lessened by disclosure

c.  May chill investigation because think adversary may use information against you.

d.  One side can benefit from the work of the other

e.  Invasion of privacy

f.  Undermines confidential relationships

g.  Time consuming

Discovery Issues:  Hard to get on appeal because of final judgment rule.  Possible solutions.

i.  Civil contempt of court - If you refuse to hand over, you may get thrown in jail until you hand over.  Here, there is no valid, final judgment because you hold the key to the jailhouse.

ii.  Criminal Contempt of court - specified sentence for contempt.  Here, there is a valid, final judgment and you can appeal.

iii.  1292B - Appeal to the District Court to certify up to court of appeals.  

iv.  collateral order doctrine  - if without immediate review there will be no effective relief and the merits of the case are beside the point, the doctrine may apply.  (Cohen, 365) - Erie question about whether 23.1 rule's lack of requirement that party post bond trumped state rule requiring a bond.  The only issue is do we need a bond.
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