EVIDENCE—Davis—Fall 97





INTRODUCTION: FRE 102, 103, 104, 105, Shallock (1)


Evidence law = set of rules to regulate discourse so that it is reliable, probative, relevant, non-prejudicial, efficient


Screening function is served by the FRE: if a question is too broad, too difficult for opponent to know whether something objectionable is forthcoming.


Judges have a lot of discretion on evidence rulings—often outcome-determinative, rarely reversed, but these rulings are generally made very quickly by judges.


Note that NY state has CL—no code


Definitions:


Stipulation: both parties agree to remove something from contention


Judicial notice: eg, Sept 1 1997 fell on a Monday.  Judicial notice of legis facts is a subset of judicial notice.  Relates to things a judge relies on, not to the contentions the parties are trying to prove


Record consciousness: PD says this is imp’t so you know what you will be entitled to say on summation.  Also, the appealability of rulings along the way—make timely ob, motion to strike w/ins to jury to disregard (although these have nothing to do w/appealability), and state specifically what the ob is.  When a ruling deals w/exclusion of evid, need to submit offer of proof.  


Always keep in mind—does this FRE potentially interfere w/a Const. right?


RELEVANCE: FRE 401, 402, 403


Intro (25-27; 37-8)


Materiality: Established by linking fact and doctrine.  


King Solomon’s problem (28): Relevance as relational concept.  Threatening to split the baby has nothing to do with who is actually the mother, but might be relevant to determining who would be the better mother.  When deciding whether something is relevant, need to know what it is you’re trying to decide.  Also, from whose perspective are we looking at the issue?  (trial by ordeal hypo)   


TANNER (31)—Partying jurors—USSC says CL rule flatly prohibited the admission of juror testimony to impeach a jury verdict.  Only exceptions were when jurors had been affected by an “extraneous influence.”  Rule 606(b) codifies this, and court rejects argument that alcohol & drugs voluntarily ingested by this jury qualify.  Concerned that public’s faith in the jury system will be undermined by “barrage of post verdict scrutiny of juror conduct.”  Dis says 606(b) doesn’t exclude juror testimony as to matters occurring before or after deliberations, so should be let in.  Also feels “outside influence” exception has been met.  PD says stability & finality of judgments is imp’t.    


Sperber & Wilson handout—“contextual effects;” gradually changing background against which new info is processed.  “An assumption is relevant in a context if and only if it has some contextual effect in that context.”


Tresnak: Court is making a lot of assumptions which have no basis other than stereotype and, perhaps, judge’s own experience.  No evidence presented to support any of these.�
    


Logical Relevance: (39-52)


Hart & McNaughton: main problem with evidence and inference is that “the law has no single technique for connecting its conclusions with supporting data.”  Simplest are undisputed-law/disputed-fact cases (eg law of inheritance is clear about giving each child 10%, question is whether claimant is in fact O’s child)


Inductive reasoning—problem is that we’re limited by our past experiences, so our judgements about the future are never certain but at best merely probable.  Past uniformities cause expectations about the future; after the question of their validity has been raised, we must ask whether there is any reasonable ground for giving weight to such expectations.  Inductive reasoning always involves an inductive leap.


Deductive reasoning—when a deductive argument is valid, the conclusion follows necessarily from the premises, regardless of what else may be the case.  It’s an absolute certainty that if all men are mortal and if Socrates is a man that Socrates is mortal.  Fact and rule fit (FARF) is a deductive process: if a particular set of facts matches a particular rule, then a partic. result will follow.  


Proof in law differs from proof in logic—the best we can do when dealing with practical affairs is to say something like “the apparent probability of guilt is now greater than before this evidence was received.”  This is logical relevancy—takes a somewhat deductive form, but we know our conclusion is limited to something far less than the certainty of the Socrates syllogism.


Conditional Relevance: (52-60) FRE 104


In trial by ordeal problem, relevance of the evidence that the women refused to be dunked was arguably relevant if the women believed in the efficacy of the dunking process.  Who decides the if?


Romano—Ps claim defect was a plastic cap—D argues the jury never should have been told by an expert that plastic should not have been used to construct the cap.  Expert’s theory was that the plastic cap was inherently insecure, loosened, and allowed dirt in which messed up the brakes.  Ps contend that because the relevancy of the expert’s examination depended upon proof of another conditionally relevant prelim fact—that the bike remained unchanged between accident and experiment—both should have been for the jury to decide.  Appeals court upheld trial judge’s exclusion of the expert evidence—he felt the bike had changed.  App ct. preferred judicial discretion to Rule 104(b).  


Experimental evidence—Judges generally reluctant to lower barriers to admit experimental evidence like the Romano bike rides down the hill.  Issue generally is whether the experiment was conducted under condit substantially sim to the real event in dispute.  Under Fed Rules, balancing of the facts is supposed to be done for the most part by the jury (as long as evid passes min threshold of Rules 104(b) and 401).    �



Prejudice & Probativeness: FRE 403


Yahweh (61): Held okay to let in very large, color photos of a particularly gruesome autopsy.  Cited a case which said that “relevant evidence is inherently prejudicial.”  Here, held that probative value substantially outweighed danger of unfair prejudice—pix magnified but did not distort wounds, and corroborated testimony of witnesses whose credibility was central to the gov't’s case.    


Grassi (64): D indicted on charge of distributing obscene films.  D wanted to stipulate that the films were obscene so that jury would not see them but prosecutor refused.  Says that while Parr rule is not a blanket prohibition against compelling the gov’t to accept a D’s stipulations, in most cases a party has the right to present their evidence to the jury.  Held that in this instance as well as with other applications of Rule 403, discretion needs to be exercised in balancing probity and prejudice to ensure a fair trial.


OLD CHIEF (supp 515): 18 USC §922(g)(1) prohibits posses of a firearm by anyone with a prior felony conviction.  USSC held that it’s an abuse of discretion for a court to spurn D’s offer to concede the fact of a prior conviction and instead admit the full record of a prior judgment, when the name or nature of the prior offense raises the risk of a verdict tainted by improper considerations, and when the purpose of the evidence is solely to prove the element of prior conviction.  Maj says it’s suff that jury knows D was convicted of a crime which barred him from ownership of a gun.  Dis points out that Ds are never convicted of “a crime,” but rather for a specific offense which the gov’t must prove.  Says a stip is an agreement, and no agreement between parties was reached here.    


Authentication & Identification (939-45) FRE 901, 902, 903


Unlike witness testimony, documentary proof generally predates the litigation, is permanent, and is not dependent on the perceived credibility of a witness.  Documents may, however, be no more reliable than testimonial evidence yet much harder to discredit.


CL—foundational requirements for admitting a doc or a physical object into evidence were complex and unforgiving.  FRE greatly simplify the foundational  requirements.  Problems remaining: can the authenticity of a self-authenticated item of evid be challenged?  Who would resolve such an issue?


Best Evidence Rule (978-982) FRE 1001, 1002, 1003, 1004, 1007, 1008


CL: Needed the original document, not a copy (this isn’t a problem now—we have Xerox machines, etc.)  The principle of best evidence is preserved in text but gone in effect.  Other end of the spectrum would be a total “free mkt” approach, where parties could select any evidence they feel best proves their case.  B/c the most reliable evid is normally the most persuasive, applying free mkt aproach usu should result in the use of the most reliable evid.  US currently has mixed approach—with a few exceptions (1001-1008), parties free to choose whatever evid they want, so long as foundational req are satisfied.�
  


Problems in Circumstantial Proof—At the outset of an investigation, everyone is suspect. At the outset of a trial, only one suspect (D).  Evid concerning the D which appears to connect him to the scene may thus seem to be more sig than it really is b/c it appears in a context that excludes the rest of the poss suspects.


ADAMSON (69): D had stocking tops in his apt, but none which matched those found at the crime scene (bottom part of stocking found under body).  Held that stocking tops in D’s apt indicated that D had some use for stocking tops, which  tended to ID D as the one who took away the top of V’s stocking.  Presence of stocking tops in D’s apt constitutes “logical link in the chain of evid.”  Evid that tends to throw light on a fact in dispute may be admitted; jury will determine what weight to give the evid.  USSC affirmed decision to admit.  PD says relevance is based on what we know or what we think we know.  


Stone (71): P testified that condoms were sometimes used; sometimes not.  D arrested w/2 condoms in his wallet—admitted as evid.  Held that poss of the condoms didn’t tend to prove that he had committed the crime and that admitting the evid was prejudicial error.  Seems like %age of men who regularly use condoms would be relevant here—the evid would be much more probative if, say, 10% did than if 95% did.  If jury assumes or is led to believe condom use is rare when it’s not, the jury will be misled.


Distinction between “real” evidence (actual stocking tops), testimonial evid, and demonstrative evid (he used a bat like this one, drawings, diagrams).  With dem. evid, no contention that the exhibit was used in the comission of the crime, or that D had any connection w/such evid.  PD says dem. evid (aka “autotopic profferance”) must be a fair & acc representation of the thing it purports to represent.  (photograph of alleged rape victim in Shallock clowning around combines the elements of both real and dem. evid.)  Need to be careful w/demonstrative evid b/c these exhibits create a big impression on jurors, who may lose sight of the fact that the exhibit was not actually used in the real event.  


Flight/non-flight problems—situations where evidence connected with the suspected individual, rather then evid connected to the scene, is used to link the individual to the crime.  Requires you to get inside the mind of the accused to make the link between D’s state of mind and his actions. 


Silverman (76): Held that flight instructions were improperly given b/c D’s concealment of his identity lacked suff cxn to the crim acts for which he was charged.  Although reas to infer that D’s concealment meant he was conscious of being suspected of some wrongdoing, no evid from which it can be inferred that he was conscious of guilt of any cocaine-related offense.  Dis says suff evid that D’s evasive conduct was prompted by fear of app for the jury to infer his guilt.  Jury properly instructed and could determine whether the inf. should be drawn in light of the other evid.


JENKINS (81): USSC held that the use of pre-arrest silence to impeach a D’s credibility does not violate the Const.  Dis says that the decision seriously undermines priv against self-incrim and right to present a defense.  PD talks about Action (avoidance of police), Belief (consciousness of guilt/targetedness), Conclusion (guilty).  


Abbott Ford (87): Although Ps’ damages cannot be stated with certainty, public policy dictates that Ps’ interests in their prospective civil litigation are entitled to legal protection against Abbott Ford’s alleged intentional spoilation of evid.


CL: many juris followed a rule that prohibited an “inference on an inference.”  Now, though, RI holds that “an inference may rest upon a prior inference that has been established to the exclusion of all other inferences (RI rules nearly identical to FRE). �
   


Probability and Statistical Proof


Theorists


Cohen (107): 499 paid rodeo admission; 1000 in seats.  Should A be charged even though the probability is .499 that he paid?  If they charge everyone in A’s position admission they will recover too much (b/c 499 of the 1000 have paid).


Tribe (109): Divides mathematical proof situations into 3 categories: occurrence, identity, intention.  While T warns against the use of math & probabilistic proof at trials because it would be likely to yield inacc and misleadingly precise conclusions.  Overwhelms other evid; “dwarfing of the soft variables”; virtue of math becomes vice in a trial situation; leads to counterintuitive results.


Saks & Kidd (114): Disagree w/Tribe; say math is good b/c it prevents mistakes caused by heuristics.  Say factfinders tend to undervalue qualitative evid.  Discuss “aggregate probabilities.”


Nesson (123): Inexact correlation between probability and acceptability.  Blue bus hypo—awarding proportionate damages (80%) seems fair, but courts reject the principle of holding Blue Bus liable when it may have done nothing wrong. Also sends a message about the volume of business rather than safety.  Courts have awarded proportionate damages when such awards convey desirable behavioral norms (Sindell, Summers v. Tice).  


Shaviro (130): Says the moral claims in favor of the Smith rule all reduce to a goal of making the risk of verdict error less overt [rather than actually reducing the risk of verdict error].  Says the Smith rule reflects squeamishness rather than coherent morality—aversion not to dirty work, but to knowing too much about it.  What are we willing to assume based on evidence which is not presented? 


Wells & Turtle (handout): basically, eyewitnesses much less reliable than commonly perceived, and the way they’re questioned can have a serious and permanent effect on the accuracy of recall—can actually alter the memory.


Collins (95): case which misused the “product rule”—used made-up  probabilities and ignored that the variables had to be mutually independent.  Made it seem mathematically certain that D was guilty.  Universe is unknown/unknowable; “bewitching” quality of evidence means that the jury may just accept it w/o stopping to think about it; easy for the jury to forget it’s dealing with a model that isn’t necess reality; arbitrary choice of variables; no focus on people other than these partic Ds.


Smith (105): D had sole franchise for running a bus line on the street in question, but this didn’t preclude private or chartered buses from using the street.  Directed verdict for D upheld.  Like Blue Bus hypo—Anything wrong with holding the blue bus co liable?  Blue bus will be held responsible for 100% of the injuries even though it’s only statistically likely to have caused 80% of them.


Cole v. Cole (127): With blood grouping, the variables are not arbitrarily chosen.  No bias suspected in that process—feel like scientists know which variables are independent.  Here, probab that D was father was 95.98%, assuming that he was fertile at time of conception.  Bayes Theorem: new statistical info alters a prev. established probab.  Labs usually calculate the prior prob of paternity at 50%.  Here, though, given evid of successful vasectomy that prior prob drops dramatically—this court says to 0% and reverses. �



CATEGORICAL RULES OF EXCLUSION: FRE 407-11


Intro (133-4): Relevant but inadmiss evid: evid is made inad for a specific purp, but admiss for any other purp.  Notre that categorical rules of exclusion do not let evid in—they only keep it out. 


Subsequent Remedial Measures: FRE 407.  (At CL, “subsequent remedial repairs”)  Measures which, if taken previously, would have made an injury or harm less likely to occur.  This evidence seems to have a confessional quality, and admissions have special persuasive effect—might be probative, but prejudicial as well.  Rule against evid of SRM has come under criticism lately—critics say evid of SRM should be admitted (subject to 403); let the jury decide whether standard of reas care has been satis.  Limiting ins. probably ineffective here, anyway—may as well really let it in.  Note there’s no data testing the critical assumption on which the rule is based: that future admiss will deter people from taking corrective action.  (See comments after 407 in supp)


Robbins (140): Revised cautionary instructions for cattle feed allowed in for feasibility (neg count) after D refused to admit feas.  Also allowed in on SL count b/c court said 407 didn’t apply to SL.  On appeal, ct declines to consider the feas argument—holds that exhibit was admiss under SL and that D failed to request a cautionary instruction.  Also that D failed to object to both P’s argument and the judge’s failure to give a limiting ins.   


Werner (147): Cleocin case.  Held that dist ct erred in admitting subsequent warning into evidence.  Jury ins. that they should consider it only for feasibility.  But—407 says evid of SRM can be used to prove feas only if feas is controverted by D.  Since feas not an issue in this case, evid should have been excluded—was clear that P was using the warning to try and prove neg.  Court says that evid of SRM excluded so that D’s are encouraged to make improvements—says it’s difficult to understand why this policy should apply any differently when the complaint is based on strict liab as well as neg.  Under either theory, issue is the same: was the warning adequate?  


Rioux (154): After acc, D changed method of securing risers.  Under ME Rule of Evid, admiss for purp of showing neg or other culp conduct; under FRE, inadmiss for this purp.  (In fed ct for diversity.)  Held that Hanna test applies to FRE as well as FRCP, so case governed by FRE. 


Settlement Offers and Payment of Medical Expenses (159-165): FRE 408, 409.  FRE exclude not only compromises and offers to compromise but also accompanying conduct and statements when offered to prove liability.  This is a departure from the trad view that statements of fact made during compromise negot are admiss unless phrased in a formalistic, hypo way.  Note that, as enacted, 408 only excludes evid relating a claim that is disputed as to either validity or amount.  When evid is offered for a purpose other than proving liab or validity of the claim or its amount, it may be admiss.  Exclusion of completed settlements, when offered against the party to the settlement, rests more firmly on the ground of promotion of the pub policy favoring compromise and settlement of disputes than it does on notions of relevancy.


Civil settlements and criminal cases: say a given statute stat requires wilfulness for crim liab, but civil liab exists for merely neg violations.  Even if D makes an offer which could be constituted as an admission of civil liab, this is irrel in a crim case where willfulness must be shown.  General public policy reason behind 408 is stronger when it encourages settlement of civil cases w/o prejudice to poss crim violations.    �



Proof of Insurance (165-172): FRE 411, like other categorical rules of exclusion, allows the prohibited evidence in if offered for other purposes.  Also, many times prohibited evidence is suggested by clever lawyers even when it can’t be introduced for any admissible purpose.  


Worker’s comp problem: worker’s comp liab ins is widely assumed to exist.  Here, where it’s lacking, both parties wish to introduce this to counter the assumption—P is concerned that the jury will think he’s already been paid WC benefits, and D is concerned that the jury will bring in a high $ verdict b/c they assume an ins co will take care of it.  Strict app of the rule would exclude any mention of the pres or abs of coverage.


Seller: Argues that the “collateral source rule” has been made obsolete by inc. in ins and social benefit payments for injuries.  3 factual settings in which the iss of ins or lack thereof may arise in a civil trial:


D wants to show that P has received payments from a collateral source such as WC, ins, etc.  Until recently, nearly all states prohibited D from introducing such evid.  Now, though, since nearly everyone is insured, collateral payments are no longer irrel to what damages it will take to make P whole and the rule has weakened somewhat.


P wants to show that D is insured for the loss.


D wants to show that he has no insurance.  Nearly universal rule for both b) and c) is that evidence of insurance or the lack thereof has little if any probative value and is simply irrel—tends to cause juries to think emotionally rather than rationally.  In virtually all juris such evid is inad, but in practice courts tend to reverse only if the ins references were flagrant and the trial court failed to cure with instructions.       


Pleas and Related Statements (172-4): FRE 410.  A crim conviction based on a jury verdict may have collat estop. effect if offered against the D in a subsequent civil action.  A guilty plea, though, is only an admission (rather than a full adversarial proceeding) and is not conclusive—may reflect a compromise, etc.  Thus, in most juris collat estopp cannot be applied to guilty pleas.  Pleas of nolo aren’t admissible at all—the idea is to provide an option whereby all the effects of a crim conviction may be obtained but the pleading party may avoid an admission of guilt that can be used against him in a subsequent case.  Primary prob under 410 is distinguishing admissible confessions or admissions (801(d)(2)) from statements immunized under 410.    


MEZZANATTO (supp p. 531):  USSC holds that FRE 410 (statements made in the course of plea discussions between a crim D and a prosecutor are inad against the D) is waivable.  Says plea-statement rules were enacted against a background presumption that legal rights generally, and evidentiary provisions specifically, are subject to waiver by voluntary agreement of the parties.  Notes that while the availability of waiver may discourage some D’s from negotiating, it’s also true that some prosecutors may be unwilling to proceed w/o it.  Arguably, Cong didn’t intend the rule to be waivable and allowing it to be waived may as a practical matter withdraw the rule’s provisions from most plea negotiations.�



CHARACTER & CREDIBILITY: FRE 404-6, 412-15


Intro (175-8): CL attempted to maintain a major distinction between evid of char offered to prove action in conformity therewith on the occasion of the event in question (did he do it?) and evid of the char of a witness to show action in conf therewith while testifying at trial (is he lying?).  Char to show action in conformity therewith could be proved, if at all, only by evidence of reputation, not by specific acts or by the char witness’ opinion.  When a person’s character was itself the subject of lit (eg libel suits), proof could be by specific acts.


The Propensity Rule: FRE 404.  Evid is not barred by 404(a) if it’s relevant to a material issue in a way that does not require an inferential connection through character. (Say X claims he was just conducting a science experiment but has a previous history of making drugs.  Forbidden: X made drugs in past( X is a bad person ( X intended to make drugs this time.  Permitted: X made drugs in past ( X knows how to make drugs ( X intended to make drugs this time)


2-step analysis: 


Is evid admiss via 404(b) (or via 401 and not excluded by 404(a))?


If so, does it pass the 403 balancing test? 


“Res Gestae” (189): Evidence may be admitted when it is necessary to tell the whole story of the events at issue even though the evid tends to show the comission of other crimes or a criminal character.  May be easier to look at 404 as saying that “evidence of other crimes, etc., which tend to prove any material fact is admiss, subject to 403, unless its sole purpose is to show the accused has a crim propensity.”  Language of 404—“other purposes, such as”—is not exhaustive.  Often an overlap between res gestae evid and evid of prep or plan.  


Evid of distinctive MO may be admitted for purp of showing ID even though it also shows a crim character.  Whether it passes the “second step” admiss barrier of 403 is a tougher q—what if D is not contesting the issue of ID?   


Zackowitz (178): D charged w/shooting V.  P sought to introduce evid that at the time of the encounter and subsequent arrest of D, D had 3 pistols and a teargas gun in his apt (no claim that any of them had been brought to the encounter or were in any way involved w/the fatal shot).  Held inadmiss—Cardozo says that “character is never an issue in a crim pros unless D chooses to make it one.”  Dis argued that the evid should have been admitted not to prove character but rather premeditation—D “had an opp to select a weapon to carry out his threats.”


Danzey (191): D had committed 15 prior bank robberies in a similar manner, including hunching ape-like.  Held admiss for proving MO and identity—said the evid is of course prejudicial, but not unduly so.  Notes say the D’s “MO” is in fact pretty common to many bank robberies—is the hunching alone enough?         


Jewett (196):  D wanted to call victim B as a witness and introduce her dismissed complaint into evid, in support of his theory of misidentification on the part of victim A.  (A & B suffered very similar rapes, and A’s entire case hinged upon her accurate ID of D).  Held that D should be allowed to call B to the stand—evid was offered for the purpose of direct testimony to estab. a defense of mistaken identity, and to this end was relevant.


“Doctrine of Chances” 


Brides in the Bath is the classic case.  Taking each incident separately, hard to say whether D killed the bride or whether it was an accident.  But when the same apparent accident happens repeatedly, likelihood is that it is being caused to happen.  


Imwinkelried: Doct of Chances is a non-character theory.  Doesn’t compel jurors to focus on the accused’s subjective disposition.  Also, less risk of overestimation of probative value than there is with a character theory.       


Tucker (203): Pre-Huddleston, says that before evid of a collateral offense is admiss for any purpose, the pros must estab, by “plain, clear & convincing evid” that the D committed that offense.  Here this was found lacking—“anonymous crimes can have no relevance in deciding whether the D committed the crime with which he is charged.”  


HUDDLESTON (205): USSC holds that evidence of D’s guilt in the other crime can be given to the jury even if that other crime has not been proven by a preponderance—all that’s necessary is that evid of the other crime be strong enough that the jury could “reas find” that the other crime was committed by D.  


Kennedy Smith (210): Uncharged prior incidents very similar to the rape he’s accused of committing.  Class discussion: some question whether his “MO” was distinctive or merely characteristic of acquaintance rapes in general.


Williams v. Florida (214): Trial judge permitted testimony of similar attempted rape by D but admonished jury to consider it limited only to ID, intent, plan or design.  Upheld on appeal.  


Oliphant (219): D had been involved in 2 prior rape trials—acquited both times.  Pros wanted to call these women as witnesses to prove a common plan.  Held that this evid was material and not barred by collateral estoppel b/c pros was not seeking to relitigate any issue which had prev been decided in D’s favor.  Dis says putting the witnesses on the stand amounts to relitigating the forcible rape issue and should be barred. 


DOWLING (223): USSC held that neither double jeop nor DP clause prevents the pros from putting on other-crimes evid where there was an acquital.  Says this is consistent with other cases where they held that an acquital in a crim case does not preclude relitigating an issue when it is presented in a subsequent action governed by a lower standard of proof.


�
Prior Similar Occurrences in Civil Cases/Methods of Proving Character: Rule 405.  Rules permit proof of character by specific acts when character is an essential element of the case.  When char not an essential issue, rules bar this time-consuming form of proof.  


Michelson (231)— (crim case) Here, D complained about the pros X-examining his character witness to the effect of “have you heard that D was arrested for stealing goods?” Holding codified in the second sentence of 405(a): On X, inquiry allowed into relevant specific instances of conduct.  Idea is that if D chooses to bring in evid of his good character, effectively using the propensity argument the pros is forbidden from using, then pros has the right to call its own character witnesses and/or attack the credibility of the witnesses D has chosen.  


Crumpton (243): (civil case) Ins co argued that deceased should have known his actions (raping neighbor) would result in bodily injury to himself, so death was therefore not accidental.  Deceased’s estate called character witnesses, which ins co challenged.  Held that when evid would be admiss under 404(a) in a crim case, it should also be admiss in a civil suit where the focus is on essentially criminal aspects, and the evid is rel, prob, and not unduly prejudicial.  Unlike the Ginter ct, didn’t feel bound by the explicit language of the Rules—influenced by CL cases, where the sense of the rule was to permit application in civil cases where there was a claim that was essentially criminal.   


Ginter (246): (civil case) Ins co claims dededent failed to disclose that he was seeing a shrink for depression; P wants to call char witnesses that decedent was a good person who wouldn’t submit a fraudulent app.  Held that 404(a) intended to exclude evid of a character trait in civil cases, except where char itself is an element of the claim or defense, eg dafamation cases.  Says McCormick shows that this was so even before the FREs.  Explicitly disagrees with Crumpton decision—Ginter ct feels bound by the explicit language of the rule; feels that you can’t respond to CL trad unless they’re explicitly embodied in the code.  


Phinney (248): fellow employee’s testimony as to the motorman’s reputation for recklessness held properly excluded—court said that jury was concerned only with the manner in which the motorman drove his car and the effort he made to stop it at the time of collision. 


Dallas Railway (250): Said P’s testimony about how D was operating the streetcar during her ride before the accident was admiss—said generally inadmiss unless, as here, “the acts are connected in some special way, indicating a relevancy beyond mere similarity in certain particulars.”


Clark (252): [X-exam]


Exum (255): Hot oil + inhaler = explosion & serious burns.  P sought to introduce evid of other Wendy’s ee’s being burned by the oil machine, albeit not in the same manner.  On app, held that other prior incidents were relevant to show dangerousness and notice—were “of a kind which should have served to warn” GE of the risks of an open system fryer.  (Also noted that subsequent incidents, while inad to show notice, are relevant to show dangerousness).�
   


Character & Habit: FRE 406.  Green and Nesson talk about a space between character and habit—does prior conduct have to be one or the other?  PD defines habit as “semi-automatic.”


Notes (257-262): Book says 406 and 404(b) are logically superfluous—they add nothing to 404(a) except 5 examples of evid not barred by the propensity rule.  Both help to delineate what propensity rule is not intended to exclude.  406 and 404(b) do, however, leave an undefined middle ground of prior similar acts which are neither clearly admissible habit under 406 nor clearly inad under the propensity rule of 404(a)—this means admiss is determined by the basic relevance considerations of 403.


Careless Smoker (258): Says here since there’s apparently very little other evid of causation and no serious potential for prejudice stemming from the nature of the acts in question, evidence of prior instances in which S caused fires by falling asleep while smoking should be admitted (although not admitting it would not be reversible).  


Pothead v. Daredevil (259): Says this is a grey area; pot smoking before movies isn’t really inad character under 404(a), but seems to possess a volitional aspect that resists “habit” and suggests “addiction,” which isn’t clearly covered by 406.  Thus, look to 403 (seems like judge could reas go either way).  


Acrobatic Driver (259): Consistently running the same red light is a more specific behavior pattern than consistently being a reckless driver in a variety of different ways and different locations.  Again, middle ground, so 403 analysis.    


Meyer (262): Held that dentist’s habit and custom of advising patients of potential risks was well-established and that he had acted in conformity with that habit when dealing with P (who claimed she had never gotten a warning).  At CL, lots of caution about evid like this.  Could only come in: 1) in response to a contrib neg claim in a wrongful death action where there had been no eyewitnesses, or 2) custom of an org—need corroboration. 


Sex Crimes: FRE 412-415 


D’s prior acts are always admiss in sex cases; victim’s prior acts admiss if otherwise admiss.  Commentators say this language precludes 403 review—doubts about the constitutionality of this in regards to D.  (PD feels 403 review is permiss—in order to read Rule as constitutional, will be read to permit 403 review).


Kennedy Handout: conventional view of sexual abuse is flawed for several reasons:


abuse too widespread to be understood as abnormality or pathology


blaming the victim allows men and women to deny the reality of abuse


denial keeps men and women from acknowledging the pervasive way abuse structures M/F relations in situations that seem not to involve it at all; and 


result is blindness to the real conflict of interests between men and women in this area�



EXAMINATION OF WITNESSES: Rules 601-3, 608, 609, 610, 611, 613, 701


Missing witness rule (CL concept)—if a witness is under the control of a partic party, and is not called, inferences can be drawn from the witness’s absence.


CL—elaborate rules about who was competent to be a witness at trial—you couldn’t have anyone interested in the trial testifying.  (Bar fight—nobody could have testified because bartender was a felon, Kevin didn’t believe the oath, and everyone else was involved).  Also, at CL not allowed to impeach your own witness, with few exceptions.  FRE now completely reject this—Rule 607.


Competency of Witnesses; Direct and Cross-Examination  


BERGER (362): Pros attorney found to have flagrantly violated bounds of propriety and fairness.


Lay Opinions: FRE 701.  Many judges will be careful about screening out testimony that is somewhat conclusory, despite the liberal attitude of the advisory committee.  It’s imposs to assume that a jury can actually get inside a witness’s head and perceive what he saw.  Statements are not facts, and some reduce to underlying observations better than others. 


Holden (818): Dissenting judge rails on a pros who asked a witness what D had meant by an eye twitch—said the question was a flagrant violation of the rules of evid and that he might just as well have asked W what D had been thinking at that moment.


Murder at Hotel Thoreau (823): “ineffable sadness” allowable; “acted disoriented” was not.  Class—maybe “acted disoriented” not allowed b/c it expressed a sentiment that could be supported by specific examples (which the witness subsequently did).  “Sadness” is harder to explain in descriptive terms (what his eyes looked like?  How his mouth was set?) so maybe just saying “ineffable sadness” is okay.  Note question of whether witness knew M well enough to judge that he was sad (maybe the guy always looked morose).


Law Opinions 


Marx & Co (824): P claims D has violated a K provision requiring “best efforts” re a securities law registration.  P calls a witness who testifies as to the actions by D which were necessary to fulfill this clause.  Held that testimony should have been excluded b/c it consisted of legal opinions about the meaning of K terms.  “It is not for witnesses to instruct the jury as to applic principles of law, but for the judge.”  (Note that W might have been entitled to explain common securities practice to the jury).


Character & Credibility: FRE 608, 609, 613


Notes 265-270: 608 and 609 come into play only if and when the witness has testified—deal with character evid to show whether the witness is lying at trial. (See chart p. 268)


CL—Impeaching D’s credibility: 2 types of prior convictions could be used to impeach D’s credibility: any felony conviction, and misdemeanor convictions which involved dishonesty or false statement.  Also, as soon as D took the stand he was open to “bad rep for truthfulness” impeachment described below, even if he never affirmatively stated that he was a truthful person.  


CL—Impeaching W’s credibility: W2 allowed to testify that W1 had a bad reputation for truthfulness—W2 not allowed to say it was his opinion that W1 was untruthful, or to describe specific instances of conduct by W1 that led to his bad reputation for truthfulness.  W2 could only discuss W1’s bad reputation for truthfulness, not W1’s reputation for general bad character.


CL—Impeachment by prior inconsistent statement was allowed, but a rigid foundation had to be laid—W had to be told the substance of the statement and the circs in which it was made (if written, statement had to be shown to W).  He was then given a chance to deny having made the statement, or to explain away the inconsistency.  Only after all that could the prior statement be introduced into evid.    


Beechum (270): Gov't wanted to introduce the unlawfully kept credit cards to throw doubt on D’s assertion that he was going to turn in the silver dollar.  On appeal, held that the evid was correctly admitted.  2-step test—extrinsic evid must:


be relevant to an issue other than D’s character (here, held that credit card evid was rel to D’s intent w/respect to the silver dollar); and 


possess probative value that’s not substantially outweighed by its undue prejudice or other countervailing considerations of Rule 403


Under the test, physical elements of the other crime and the crime charged need not be identical, or even similar.  Read dissent (278). 


“Nice Piece of Change” (279): Maybe Easerly’s got a plan (admiss under 404(b)).  Doctrine of chances—if he’s gotten screwed 8 times this way, why hasn’t he gotten it in writing by now?  What people know/assume about the real estate industry—maybe getting anything in writing is in fact highly unusual or impractical.  Judges are concerned about efficiency—don’t want to waste time going over the other 8 lawsuits.�



Using Extrinsic Evid to Prove Character and Credibility


Hitchcock test—If the answer of a witness is about a matter which you would be allowed on your part to prove in evidence—if it have such a connection with the issue, that you would be allowed to give it in evidence—then it is a matter on which you may contradict him with extrinsic evidence


CL: Very strong trad of permitting impeachment for bias.  Almost a mantra that “bias is never collateral.”  Rules don’t deal specifically with impeachment for bias, though.


ABEL (301): USSC held that pros was entitled to show that a defense witness and D were both members of a secret prison org which had a creed requiring members to lie to protect each other.  “A witness’ and a party’s common membership in an org, even w/o proof that the party has personally adopted its tenets, is certainly probative of bias.”


Pisari (307): D’s conviction reversed—ct says gov’t underestimated the similarity necessary to justify, under 404(b), the admission of evid of other crimes to prove ID.  Says their precedents involve the conjunction of several identifying characteristics or the presence of some highly distinctive quality.  Here, only common factor was a knife—ct says “we have no idea whether the knives used on those occasions were either similar or distinctive.”�
 


HEARSAY: Rules 801, 613, 804: PD feels hearsay is perhaps an outmoded concept.  She defines hearsay as “a statement other than one made by the declarant while testifying and offered for its truth.”  There’s a difference between saying “I saw a red Honda run a light” (not hearsay) and “I told my sister I saw a red Honda run a light.” (hearsay).  “Stick em up”—in a robbery trial, words are a verbal act that at least in part comprises the crime—can’t exclude this as hearsay.  PD says loathesome leper problem (p. 413) is equiv.


Hearsay Guidelines (359-361):


Decide if the offered evid raises a hearsay issue;


Decide if the offered evid is hearsay.  This involves considering:


What the evid is offered to prove;


Whether the evid is a “statement”—an oral or written assertion or nonverbal conduct intended as an assertion;


Whether the statement was made by someone other than the witness testifying at the hearing;


Whether the statement is offered to prove the truth of the matter aserted;


Decide if the evid may be offered for another, nonhearsay purp;


If the evid is hearsay, decide if it falls within one of the exceptions; and 


Decide whether the evidence, even if it is not hearsay, ought to be excluded b/c of prejudice or const consids related to the policy behind the rule against hearsay   


The Rule Against Hearsay: FRE 801(a), (b), (c)


Notes (404-421): The purp for which the evid is being offered is crucial—is a statement being offered to prove the truth of the matter it asserts, or merely to prove the statement was made?


Ajax Murder (407): Claire’s note not being offered for the truth of what it asserts (we know it’s NOT true), but for its effect on the mind of D


Park (409): Assertion-oriented and declarant-oriented approaches can lead to different results [article more confusing than helpful]


Tribe (410): (see these pp. for triangle diagram)


802(a)(2) defines “statement” in a way that excludes nonassertive conduct.  Problematic, though, because sometimes hard to grasp what is and isn’t an assertion—conduct has both communicative and noncommunicative purposes.  Even when the conduct is clearly nonassertive, and thus not hearsay under the Fed Rules, factfinder may still be relying on the testimonial capacities of an out-of-court actor.  Also, inferential assertions—assertions about something other than the point for which the statement is offered, may be admissible as nonhearsay under the Fed Rules approach despite their dependence on the testimonial caapcities of the out-of-court declarant.  Important to understand the purp for which the statement is offered and the intention of the assertion or the reason for the conduct.


Knife palming off problem (413): Seems like there’s a difference between saying “I’m sure this is your knife” (not trying to prove the truth of what this asserts) and “I’m confused about whether this is your knife (you are trying to prove the truth of what this asserts).


Wright v. Doe d. Tatham (handout): Wright was left everything in Marsden’s will.  When Tatham contested it on grounds of competency, Wright offered into evid several letters written to Marsden by persons no longer living.  H of L said letters inad b/c they amounted to a hearsay declaration of Marsden’s sanity, offered to prove that sanity.  (Arguably, under FRE, these letters were not intended as assertions, at least not assertions of the matter whose truth was to be proven, ie Marsden’s sanity) �



Falknor (416): Says hearsay rule sometimes operates as a “see-do” rule—in most cases evid of extra-judicial conduct, relevant only as an “implied assertion” of the fact the evid is offered to prove, is within hearsay ban (eg wouldn’t be allowed to say you saw the truck ahead of you start moving on the issue of whether the light turned green).  Says that non-assertive conduct should be outside the hearsay ban (writing pre-FRE)—truck started moving for the purpose of continuing his trip, not to alert anyone that the light had changed.   


Cameron (421): Ps complain that Cameron’s testimony regarding the absence of any complaints in the files regarding the product was improperly admitted on the issue of the safety of the product.  Ct agreed with Ps that D failed to establish that the records were regularly kept in the course of business.  However, said that lack of prior complaints was not offered to prove the safety of the product, but rather for the purpose of provng that a substantial %age of the population is not allergic to the ingredients in the product.  Thus, Ds need not introduce evid of similarity of conditions of use.     


Statements of a Party Opponent: FRE 801(d)(2)


FLETCHER (427): USSC says that in the absence of the sort of affirmative assurances embodied in the Miranda warnings, does not violate DP for a state to permit X-exam as to post-arrest silence when a D chooses to take the stand.


Mahlandt (431): P introduced note written by Mr. Poos, and oral statement by Poos to pres of Center, both saying “Sophie bit a child.”  On app, held that the written and oral statements are admiss b/c 801(d)(2)(D) prevents from being hearsay a statement offered against a party (here, the Center) that is a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship.  Nothing in this Rule req. that the statement be based upon facts pers. known to the agent, and nothing else in the Rules require an implied condit of personal knowledge. 


Harris (436): Held that attorney was an agent of the D acting within the scope of his agency when he visited the witness (trying to pursue a mistaken identity theory) and that therefore the attorney’s statements were not hearsay under 801(d)(2)(D).  


BOURJAILY (442): USSC—Existence of the conspiracy, and satis of other factual requirements, is to be decided by the judge.  He must find that these requirements are satis by a preponderance of the evid.  Judge can ascertain these facts any of three ways:


conduct a mini-trial outside the presence of the jury;


by the time the statement is offered, there may already be enough proof in the record to satisfy the judge that the consipracy exists; or


can admit the statement subject to “connecting up,” ie subject to the later introduction of evid suff to allow the judge to find it more likely than not that the conspiracy existed.  This is risky for the pros—if the later evid never develops, the statement may be so damaging that a mistrial will result.  However, sometimes no other way to do this in complicated cases.


In determining whether a conspiracy exists and whether the D was a part of it, the court may “bootstrap,” that is, may consider the hearsay statement itself sought to be admitted.  Ct declined to decide whether a consp could be found to exist if the alleged statement was the only evid of consp.


Silverman (449): D claims that apart from the contested statements themselves, insuff evid established his cxn to the conspiracy.  9th Cir agrees and says statement must be excluded from evid when there’s no additional proof—where additional proof is offered, ct must determine whether such proof, viewed in light of the statement, demonstrates by a preponderance that D knew of and participated in the consp.   


Prior Statements: FRE 801(d)(1), 613, 804: Under Rule 801(d)(1)(a), in order for prior inconsistent statements to be admitted as substantive evid rather than for purposes of impeachment, they must be made under oath at a prior hearing and the declarant must testify at trial subject to X-exam.


Whitehurst (470): Although 607 permits a party to impeach his own witnesss, “impeachment by a prior inconsistent statement may not be permitted where employed as a mere subterfuge to get before the jury evid not otherwise admiss.” 


TOME (supp 571): USSC held that 801(d)(1)(B) embodies the CL temporal requirement that a prior consistent statement introduced to rebut a charge of recent fabrication or improper influence or motive is admiss if the statement was made before the alleged fabrication, influence, or motive came into being, but is inadmissible if made afterwards. 


CL—Only authorized admissions, not vicarious ones, were admiss against the principal.  Now, though, under 801(d)(2)(D), statements made during the course of employment on matters within the scope of the employment, etc., are admiss even though they’re never explicitly authorized.


CL—Very difficult to make use of prior statements by a person who is a witness at the current trial—prior inconsistent statements inad hearsay (though they may be used to impeach the witness at the current trial); prior consistent statements also substantively inad (though may be used for non-substantive purp of rehabilitating his cred), prior ID technically hearsay but many courts allow it in if probative.�



HEARSAY EXCEPTIONS: Rules 803, 804


Former Testimony (472-475): FRE 804(b)(1)


Statements Against Interest (475-478): FRE 804(b)(3)


Tague (476): come back to this 


CL—3 main requirements for this exception: Must have been against declarant’s pecuniary or proprietary interest (not penal interest) when made; declarant must now be unavailable; and declarant must have had first hand knowledge of the facts asserted in the declaration.


Dying Declarations: FRE 804(b)(2) 


SHEPARD (479): USSC holds that wife’s statements to the nurse were inad as dying declarations.  Even though she eventually died from the poisoning, at the time the statements were made she was convinced she was getting better and would soon recover.  Says there “must be a settled hopeless expectation that death is near at hand, and what is said must have been spoken in the hush of its impending presence.”


Statements of Present Sense Impressions, Then-Existing Mental, Emotional, Phys, or Medical Condit, & Excited Utterances: FRE 803(1-4) 


Availability of declarant immaterial here.  FRE do not allow statements of  memory or belief to prove past actions or events.  This is true whether the past action was by the declarant or by someone else.  Thus, “I believe I went to the store yesterday” and “I believe my husband has poisoned me” are both inadmiss.


HILLMON (482): Said that Walters’ letters were competent evid of his intention at the time of writing to go with Hillmon, and that this intention was itself a material fact bearing upon the question in controversy.  Held that the letters should have been admitted; reversed for new trial.     


SHEPARD (490): USSC said wife’s declaration didn’t fall under the state of mind exception for 2 reasons: 


trial judge’s decision to admit testimony for an illegit purpose (dying dec) should not be sustained b/c the app ct finds some other purpose, not even artic at trial, that might sustain it.  


would have been okay to introduce wife’s declarations to prove her present or past thoughts or feelings, but here the declarations were used as proof of an act committed by someone else.


Court distinguished Hillmon b/c there the intention was introduced to prove the intended act was subsequently accomplished; here the testimony spoke to a past act which was additionally an act by someone not the speaker. 


Refreshing Recollection & Past Recollection Recorded (492-4) FRE 803(5), 612


When a witness no longer remembers details of an event, can either refresh the witness’ memory with a document, or alternatively concede that the witness does not remember and instead offer a contemporaneous record of the past event.  In this case, there is very little X-exam possible (unlike when you refresh) and the contemporaneous doc is hearsay, but may be admiss under 803(5).  To be admiss under 803(5), need to show that the record was accurate when made but that the witness cannot now testify fully and accurately from memory alone—sort of “quasi-unavailability.”  If the foundational req are met the courts usually permit the doc to be read, but it does not become an exhibit unless offered by the adverse party.�



Business Records: FRE 803(6) & (7): Under 803(6), test for admitting business records is “trustworthiness” rather than “routineness.”  Sometimes a question whether the exception still appiles when the record is of a sort the business prepares only rarely and does not relate to day-to-day operations, eg accident reports.


PALMER (494): USSC held that the railroad accident statement did not qualify under the then-applic “regular course of business” statute—said the report was calculated for use essentially in the court, not in the business—for litigating rather than railroading.  Note that the railroad (and the engineer making the statement) had a strong incentive to take a self-serving position.  (Counterargument: the RR routinely investigated every accident in which it was involved—would have had to in order to stay in business, so arguably an integral part of the “railroading” business.)  


Public Records & Reports: FRE 803(8), (9), (10)


Johnson (501): Here, acc report prepared by police officer who based the report on eyewitness testimony (cop didn’t personally witness the accident).  Held inadmiss.  Note there’s no special reason to believe a bystander’s statement is correct merely b/c it ends up in a policeman’s report.  The statement would be inad hearsay if another bystander heard it and repeated it in court—why should the statement come into evid merely because it’s been transcribed by a cop? 


BEECH (504): USSC held that the conclusions or opinions stated in an investigative report are admiss, so long as they are based on a factual investigation and satisfy the Rule’s trustworthiness requirement.  Great analytical difficulty in drawing a line between fact and opinion.


CL—hearsay exception existed for admission of a written report or record of a public official if 1) the official had first hand knowledge of the facts reported and 2) the official had a duty to make the record or report.  FRE makes this exception broader.


Other Exceptions: FRE 803(24), 804(b)(5)   [now 807]


Dallas County (511): Held that the newspaper article regarding the fall of the clock tower is admiss, even though it’s hearsay and falls within no recog exception.  58 years after the fact it’s unlikely that any eyewitness will found who’s able to give accurate testimony about whether the 1901 fire occurred, and inconceivable that a small town reporter would have written a story about the fire had there in fact been no fire.  Typical dangers inherent in hearsay testimony aren’t present here. �



EXPERT AND SCIENTIFIC EVID AND PRIVILEGES: FRE 702, 703, 705, proposed 504 (supp 579)


Frye (829): 1923 case—ct upheld lower ct’s refusal to admit the results of a lie detector test offered by D in a murder case: “While courts will go a long way in admitting expert testimony deduced from a well-recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs.”  Problems with the test—newness doesn’t necess mean unreliability (even the best tests will be new and thus unestablished in the beginning), and test is hard to apply (terms are vague).  


NLJ article (832): Perjury conviction reversed b/c key witness was an astronomer who tried to date a photo using a dog’s shadow—said court should not be used as a testing ground for theories unsupported by prior control experiments and reliability measures.  


Downing (861-75): D wanted to bring in expert testimony regarding the accuracy of eyewitness IDs but was refused.  Held that such testimony may be admitted conditionally:


Evid must survive prelim scrutiny—2 factor balancing test:


reliability of the sci principles on which the expert test rests, and


likelihood that the test may overwhelm or mislead the jury


Need a “fit” between the scientific research and the specific facts of the case at hand—ie, does the research show why this specific ID might be faulty?


Because D’s conviction rested solely on eyewitness ID, 3rd Cir reversed and remanded.  On remand, held that the expert’s testimony should not have come in in this case—risk of misleading the jury, and no adequate “fit.”


DAUBERT (919-29): (Bendectin case) Frye required that only scientific evid that was “generally accepted” could be admitted.  USSC holds that Frye test was displaced by FRE 702, which says nothing about general acceptance—says 2 req must now be met: 


Reliability: “scientific knowledge”—evid must be scientifically valid, derived by the scientific method, must be good science, and must rest on a reliable foundation.  USSC gave several factors that lower courts should consider (Em p. 528).  List is not exclusive and need not satisfy all the factors on the list for a finding of reliability.


Relevance: evid must be suff tied to the facts of the case that it will aid the jury in resolving a factual dispute.


Daubert II (supp. 591-605)—(9th Cir, on remand from USSC): Held that the evid did not meet the Daubert standard—said that research performed specifically for the purposes of the litigation will not be “scientifically valid” unless there’s scrutiny via peer review and publication, or unless the experts can point to an objective source to show they have followed the scientific method as recognized by at least a recognized minority of scientists in their field.  Here, failed both tests.  


Glaser (supp 601): Held that the offered evidence, consisting primarily of P’s expert’s deposition testimony, was suff to create a dispute of material fact and thus preclude SJ for Ds.  Ct used Daubert factors in evaluating the expert evid. (Dexatrim case)


Privileges in General: FRE 501


Notes (689-696)


In re Farber (696): Farber NYT reporter whose articles led to Dr. Jascalevich being prosecuted for murder.  F refused to turn over the records of his investigation, citing NJ shield law and 1st A.  Here, though, info sought was so central to J’s defense, and so totally unavailable from other sources, that granting F the privilege would amount to denying J his fed & state const rights to have “compulsory process for obtaining witnesses in his favor.”  Ct held that if J could convince the trial court that there was a reas prob that the info sought was material and relevant, and not obtainable by other means, the judge should inspect the materials in camera.  The judge would then decide what info was so vital and otherwise unavail that it should be turned over to the defense.


JAFFEE (supp 581-590): USSC upheld psychotherapist-patient privilege, saying that it served important private interests.  Said that the recog of new privileges “shall be governed by the principles of the CL as they may be interp by the courts of the US in light of reason and experience.”  Here the USSC interp the priv broadly, extending it to psychiatrists, psychologists, and licensed social workers. 








�
OBJECTIONS





Ambiguous: 403, 611(a)





Argumentative: 403, 611(a)





Assuming Facts Not in Evid: Can’t ask q’s which assume the existence of essential facts not previously estab or testified to by the witness.  403, 611(a)





Authentification/ID lacking: 901





Best Evid Rule violated: Can offering party satisfactorily explain a failure to produce the genuine article?  1001-1004





Bolstering: Can’t bolster the cred of a witness who has not been impeached (eg, A testifies and isn’t X-examined.  Can’t ask B his opinion of A’s character for truthfulness and honesty).  403, 608(a)





Business Record not Estab: Record offered into evid must have been kept in the course of a regularly conducted business activity.  803(b)





Character: Character evid inadmiss to prove conduct. 404(a) (also see 405, 608, 609)





Collateral Matter: Can’t go into completely irrelevant stuff.  Witness can’t be impeached with extrinsic evid that contradicts the witness’s testimony when the contrary facts have little or no bearing on the truth of the statement in issue.  403, 611(a)





Competency Not Established: Presumption of competency (of the witness, not the evidence) doesn’t stand for a child of tender years who’s incapable of giving testimony.  601





Dead Man’s Statute violated: FRE have abrogated the effect of the dead man’s statute or any comparable CL rule except in civil actions governed by state law. (see 501)





Expert Testimony Improper: In court expert is not allowed to read the out-of-court report of another person into evid as substantive proof (although an expert may reas base her opinion in reliable reports of others)  Other expert objections: wit not qualified as an expert; expert guidance not needed b/c the subject is not beyond the ken of lay jurors; expert’s field has not been scientifically recog; question calls for opinion on a legal standard; insuff bases for opinion (or insuff data to conclude as she does; speculation.  703, 801





Foundation Lacking: A fact witness, as opposed to an expert witness, must show that he/she perceived the subject of testimony—must have personal knowledge of the fact in question.  602





Habit, Routine Practice Inadmissible: eg, 3 arrests does not a habit make.  406





Harassment: 611(a)





Hearsay: 801


Hearsay Exceptions: Declarant’s availability immaterial; declarant unavailable





Hypothetical question improper: (no FRE authority)





Immaterial/Irrelevant: 401, 402





Impeachment improper: Even when evid of a prior crime is admiss, can’t explore the circumstances and details of criminal conduct.  609(a)





Judicial Notice Improper: JN must involve an adjudicative fact—one not subject to reas dispute and generally known or readily determined by resort to unquestionably accurate sources.  201





Leading: 611(c)





Liability Ins. Improper: Can’t use evid of liability insurance as proof of fault or lack thereof (but may bear on other issues).  411





Limited Admissibility: 105





Misleading: 403





Multiple Question/Compound: 403, 611(a)





Narrative: Can’t ask a question which demands a narrative response.  611(a)





Offer of Compromise/Settlement Negotiations: 408 (see also 409, 410)





Opinion Rule Violated—Lay Witness: Lay witnesses must testify to facts and not opinions (with some exceptions).  Can’t offer legal conclusions.  Other objections: no proof that the witness personally observed (or otherwise perceived) the facts; foundation has not been laid for lay opinion testimony.   701





Opinion Rule Violated—Expert Witness: experts, like lay witnesses, can’t offer legal opinions (704)





Prejudicial: gruesome photos., etc. 403





Prior Conviction Inadmissible: Can’t interrogate about remote crimes.  609





Prior Inconsistent Statement: 613





Privileged: 501





Qualifications: Need sufficient qualifications to introduce expert testimony.  702  





Rape Cases: prior conduct.  412





Refreshing Recollection: Stuff to refresh recollection may be any useful stimulus—need not be in a form admissible in evidence.  612





Religion: 610





Remedial Measures: 407





Repetitive: 403





Reputation Evidence Improper: Character may be proved by general reputation—specific acts not a proper form of proof on direct.  608(a)





Scientific Evidence: General scientific acceptance.  702





Scope of Examination: X is limited to subject matter of direct, as well as to matters affecting the credibility of the witness.  Also, redirect limited to subjects covered on X.  611(b)





Speculative: Lay witness limited to opinions regarding matters they personally perceived—not allowed to guess about a matter.  602, 701





Unresponsive: Only the attorney who is conducting the exam can move to strike for unresponsiveness (the other attorney can do so only if he’s objecting to something additional as well).  103(a)(1)





Vague: Questions can’t be so vague as to allow the witness to state virtually anything.  611(a)
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