Attack Outline


Personal Jurisdiction
· Reminders

· Claims must be looked at independently
· Use 14th for state claims, 5th for nationwide sop (bankruptcy) – doesn’t include big reasonableness inquiry
· Steps – general, specific (contacts/reasaonbleness)
· General

· Systematic and continuous activities – general jurisdiction

· Perkins v. Benguet

· Continuous, persistent, substantial – 14th Amdt – due process

· Don’t use old/fleeting contacts
· Kulko

· Sufficiently extensive contacts to justify jurisdiction not pertaining to contacts?

· Helicopteros

· Specific – in personam

· Contacts

· Can get jurisdiction if few contacts but related to 

· Min contacts and traditional notions of fair play and substantial justice

· Int’l Shoe and progeny

· Foreseeability – know product will end up in state – long arm

· Gray – but not SCOTUS case

· Can get jurisdiction for one contact if claim arises out of it – McGee
· Out-of-state tort that is reasonably expected to cause in-state harm can be sufficient to establish minimum contacts – Gray, World-Wide
· Look at quality of contacts, then weigh against reasonableness/fairness

· Hanson v. Denkla 

· Chattel driven jurisdiction – good 

· Keeton

· Not just foreseeability but reasonable anticipation – purposeful availment
· Overt acts taken by the defendant to secure commercial or other benefits in the forum

· Unilateral action not enough

· World-Wide Volkswagen

· Brennan dissent – traditional notions of fair play and substantial justice 

· Chattel driven jurisdiction – bad – World-Wide

· Weigh state interest with purposeful availment – state interest can be outweighed by old contacs – also, old/fleeting contacts don’t count

· Kulko

· Fairness can be outweighed by knowledge of potentially being haled into ct

· Burger King

· Look at purposeful direction and fairness and reasonableness – Asahi
· Purposeful direction – O’Connor plurality

· Marketing in forum, offering service in forum, designing parts specifically for forum, soliciting business in forum

· Reasoanbleness/fairness

· Reasonableness – O’Connor plurality

· Burden on defendant, interest of forum, plaintiff’s interest, administration of laws, interest in states severally in furthering social policies

· Service in state good enough, sufficient but not necessary tradition! – Burnham
· Can contract out of/into forum – Zapata, Carnival Cruise
· Ct always has power to figure out if it has jurisdiction – Ins. Co. of Ireland

· McKenzie Sample

· Plaintiff says caused an effect in state, substantial revenue

· Defendant says no min contacts, violation of 14th, contacts unrelated

· Plaintiff says 1 contact can be enough – McGee

· Defendant says no purposeful availment, conduct out of state

· Plaintiff says out of state tort expected to cause harm in state can be enough – Gray, WWVW

· Defendant says unilateral action of other

· Plaintiff says she knew conduct would be channeled through another – BK

· Purposeful direction – Asahi

· Internet

· Sliding scale approach – Zippo 
· Jurisdiction for active sites – use sites to enter into contracts

· No jurisdiction – passive – only posting info for internet users

· Maybe jurisdiction – interactive – some exchange of info – must look into level of interactivity

· In rem
· Jurisdiction to adjudicate claims concerning rights to property against whole world

· Quasi in rem
· 1 – jurisdiction to decide who has rights over property (against one other person)

· 2 – property standing in stead of person

· Can’t use this to circumvent personal jurisdiction reqs – can’t distinguish property interest from personal interest – Shaffer v. Heitner
Providing Notice and an Opportunity to be Heard
· Notice
· Reasonably calculated – look through lens of someone who actually wants to notify – Mullane
· If know service is inadequate, must try another way – Flowers
· Notice is context specific – Greene v. Lindsay
· Can appoint agent for limited responsibility, prompt acceptance and transmittal shows it worked - Szukhent
· Opportunity to be Heard
· Prejudgment garnishment based solely on plaintiff attny affidavit – Sniadach
· Due process won’t allow deprivation of property without opportunity to be heard before deprivation of property interest – Fuentes
· But – sequestration of property ex parte without notice can be ok if there are certain safeguards – Mitchell v. W.T. Grant
· Three part inquiry into fairness – private interest of defendant, risk of erroneous deprivation, interest of plaintiff – Connecticut v. Doehr
Subject Matter Jurisdiction
· State Court Jurisdiction

· Ask if prob with claim goes to merits or s m j – Lacks
· Don’t want to waste judicial resources, give other side a second shot – Arbaugh
· Diversity Jurisdiction – 28 USC § 1332

· Reminders

· Need complete diversity (no parties from same states on either side of v.)

· Need amount in controversy to be met

· Can’t consent to s m j – must be met or will be thrown out

· Basics

· Diversity goes to s m j – Capron
· Must be citizen of a state to bring diversity action – Dred Scott
· Domicile/Citizenship and Complete Diversity

· Domicile not just place of residence – established, fixed, intent of returning – contract keep old domicile until establish new one (can’t have 2) – Mas
· Domicile of corporations: nerve center test – decision making, corporate activities test – activities/production, total activities test – blend of both

· Corporations can have multiple domiciles

· Can’t defeat diversity with nominal parties – Rose
· Amount in Controversy

· Aggregation – turns on which law is providing rule of decision

· One plaintiff, one defendant, mult claims – aggregate

· Mult plaintiffs, one defendant – can’t aggregate unless one claim

· One plaintiff, mult defendants – can’t aggregate unless common and undivided liability

· Supplemental jurisdiction in amount in controversy

· If one plaintiff meets amount, can supp jurisdiction the rest in – Allapattah
· Equity

· Not yet decided – some look at value of injunction to plaintiff, some look at cost to defendant

· Judicially created exceptions – probate and domestic relations

· Probate – read narrowly – Marshall
· Domestic relations – can’t just be tort with some domestic relations – Ankenbrandt
· Federal Question Jurisdiction

· Reminders

· Two types: protective jurisdiction, application and interp of fed law

· Constitutional Test (not really used anymore)

· Ingredient test – if somewhere in case fed law provides ingredient, it arises under fed law, even if it doesn’t address substantive part of claim - Osborn
· Statutory Test – 28 USC § 1331

· Mottley rule - only look at face of well-pleaded complaint to determine if there is a federal question, don’t look at counterclaims or answers or anticipated defenses – Mottley 
· Look at whichever law provides claim for relief – Skelley Oil
· In a state claim, a substantial fed question can provide jurisdiction – Smith 
· See if Cong has provided private right of action, novelty of problem might get it in, floodgates concern – Merrell Dow
· Three types of fed questions (Merrell Dow) – if fed private right of action (look at law that creates it), implied private right of action (plaintiffs part of class, legis intent, whether coa would further legis intent, traditionally state law?), ingredient test – some legis intent, state question turns on fed interp

· Three step test (Grable)

· Whether fed issue is really necessary or in background, whether fed issue is really disputed and substantial, whether giving fed forum would implicate notions of federalism, i.e. open floodgates

· Apply Mottley, then see if a substantial question of fed law, and weigh policy factors and interests of fed and states – floodgates – Empire Healthchoice
· Supplemental Jurisdiction - § 1367

· Pendent and ancillary rolled up into supp jurisdiction

· Claims will be allowed in on supp jurisdiction if arise from ‘common nucleus of operative fact’ – United Mine Workers v. Gibbs
· Test – whether sufficiently transactionally related, whether fed claim substantial enough to merit adjudication, common nucleus of operative fact, state issues do not predominate, ct at discretions can hear both claims
· Reminder – make sure to look for potential Erie probs for supp jurisdiction

· Removal Jurisdiction - § 1441

· Rules have made removal somewhat difficult

· All defendants must consent, decision to remand not reviewable, hometown defendant can’t remove - Syngenta
· 1441 – all defendants have to consent, can’t remove in home state, don’t separate if fed and state questions arise out of same ‘common nucleus of operative fact’

· Can’t use All Writs Act to remove – Syngenta
· If diversity is cured during litigation, not grounds to throw case out – Caterpillar
· Defendant can remove if defenses are fed question – Grable
· But – not always, and watch out for floodgates prob

Venue, Transfer, Forum non conveniens

· Venue - § 1391

· Very lenient standard, much lower than it used to be, if personal jurisdiction venue is likely ok, location of where events occurred – Bates
· Forum Non Conveniens – judicially created
· Start with presumption that plaintiff’s choice rules – Piper Aircraft
· But, deference only applies if from forum state – Iragorri
· Don’t want forum shopping – but remember that don’t want defendants to forum shop with forum non – Iragorri
· Decision left to sound discretion of ct – hard to overturn – Piper 
· Weigh: from Gulf Oil​ (Gulf Oil for domestic plaintiff, Piper for foreign)

· Litigants’ private interest – availability of witnesses, proximity, evidence, things that might impair trial, etc.

· Enforceability of judgment
· Advantages and obstacles to fair trial
· Public interests – prevent forum shopping – interest of having case tried where it arose, jury duty – don’t want some places to have much more jury duty than others, diversity cases – want cases tried where the law is known

· Ask where is locus in quo – Piper
· Watch out for floodgates prob – Piper 
· Ask if there is adequate alternative forum – Piper compared to Iragorri
· If US permanent residents, same analysis applies – Iragorri
· Can get forum non even before jurisdiction (pj or smj) decided – Sinochem
Ascertaining the Appropriate Law
· Reminders

· Do this for claims that get supp jurisdiction into fed ct also – doesn’t matter if it’s diversity or fed question

· FRCP always pass Hanna test

· RDA – Erie, York, Byrd

· Erie twin aims: prevent forum shopping, promote equal protection, general fairness – Erie 

· RDA just restating truism, outcome determinative test – York
· Look at state interests compared with fed interests – Byrd
· Fed interests (affirmative countervailing concerns) – 7th Amdt jury right concern in Byrd
· If high state interest and high fed interest, can try to cram it in – Gasperini 
· REA – Hanna, Walker

· Ask if there’s a conflict between rules – Walker
· Can interpret fed rules narrowly to avoid conflict – Walker
· If a conflict:

· Ask if rule really regulates procedure (and fit under REA – abridge, modify, enlarge substantive rights) – Hanna majority

· Ask if it regulates conduct – regulates primary conduct ex ante, out of ct room – Hanna, Harlan concurring

· Note – FRCP are always going to pass this test

· Ascertaining State Law

· Fed ct will use rule of highest state ct, if no rule make it up or certify - Klaxon
· Apply choice of law rule of state in which it sits – Klaxon
· Federal Common Law

· Fed ct can look to fed common law (make it up) if a strong fed interest such as when US is a party – Clearfield
· Boyle test:1 Uniquely fed interest, 2 Significant conflict between state law and fed interest or policy – Boyle
· Fed defense/common law will travel with claim (state or fed ct) – Boyle
· Fed common law is gap-filling (enclave theory) – Melzer

· Federal Law in the State Courts

· Look at what parts of fed law important to claim, i.e. jury right or not – Dice
Pleading
· Complaint – Motion to Dismiss
· General – R 8

· Reasons complaint can be dismissed: no legally cognizable claim, plaintiff pleads incompletely, plaintiff has duty to plead something and doesn’t
· Complaint only needs to provide notice of claim (R 8) – Dioguardi
· Want merits not technicalities to win the day - Dioguardi
· Ct can’t grant mot to dismiss unless no set of facts under which plaintiff could prevail - Conley
· In T VII cases – plaintiff’s initial pleading shifts burden to defendant – Swierkiewicz
· Plaintiff can plead self out of ct – if says enough that it shows there is no real claim – American Nurses
· But cts shouldn’t take such a crabbed reading even if not entirely based on viable law – should make some inferences for plaintiff

· Complaint can survive even if not all claims are viable – American Nurses
· Shift – cts may be able to dismiss to avoid high litigation costs if they don’t think plaintiff will ultimately prevail – Twombly
· But – is this only in antitrust cases?

· May need to plead more than disparate impact or evidence of claim – that is, is it solely seeking to raise impermissible conduct through evidence of permissible conduct

· But – Twombly may only be about antitrust cases

· Erickson – SCOTUS reverses when app ct says no legally cognizable interest stated (though, this might actually only be for pro se plaintiffs)

· Says only need a short and plain stmnt

· Heightened Pleading – R 9

· For fraud, mistake – Protect reputation of defendant, deter strike suits, respect for completed transactions, notice for defendant

· R 9 only increases R 8 standard slightly

· Where a req (as in the PSLRA) of facts evidencing scienter (tort carried out knowingly) – need strong inference

· Bad inferences only have to equal other inferences – Tellabs – Ginsburg majority

· Bad inferences should be greater than other – Tellabs – Scalia dissenting

· Should only be able to weigh those things plead with particularity – Alito 

· Amending the Pleadings
· Relation back R 15c1c

· This rule overrules Schiavone – Fortune mag case

· Must arise out of same transaction or occurrence

· Defendant must have had or should have had notice

· Can relate back if a mistake, get in on time of first filing – might really be about allowing complaints that are still rough around edges

· Must be within 120 days – 4m

· Defendant can’t be prejudiced 

· Must be actual mistake, can’t be John Doe correction – Worthington
Discovery
· Case management

· Ct may grant opposing mot partial sum judg if party does not comply with scheduling order – Valez 

· Managerial judging is good – Valez
· Relevance

· Relevance is broad – doesn’t mean admissible, basically it is ok if it fits case

· R 26

· R 26 is about liberal access to relevant material – want truth to out

· But – can be very expensive and tension in adversarial system between driving up others’ costs and getting what you need

· Work product

· Can’t get doc made in contemplation of litigation when prepared by indiv or rep, when can get it from somewhere else (codified by 26b3) – Hickman 

· Work product is qualified and can be overcome by a showing of substantial difficulty or undue hardship – Hickman, Upjohn
· Even undue hardship and substantial difficulty can’t overcome “core” work product
· That is, can’t get attny mental impressions – very high barrier – Upjohn
· Can redact - 26(b)(3)(B) 
· Privilege

· Represents advice given from attnys to clients in support of legal issue

· Elements of privilege 

· 1 Holder of privilege is or sought to be client, 2 a communication made to member of bar, b subordinate, c in connection with being lawyer, 3 relates to fact for which attny was informed a by client, b without strangers, c for purpose of getting either i opinion on law, ii legal services, iii assistance in legal proceeding, d for purpose of committing a crime or tort, 4 privilege has been a claimed, b not waived by client
· Privilege is absolute, not qualified like work product – Upjohn 

· Protects all members of corporation, not just control group – Upjohn 

Summary Judgment
· Initial burden on moving party to show evidence in support of motion

· Foreclose possibility that allegations of nonmoving party are true – Adickes
· Or – can point to empty record and show nonmoving party has no case – Celotex
· If initial burden met burden switches to nonmoving party to provide evidence or ask for more time under 56f

· Don’t need admissible evidence but need info reducible to admissible evidence - Celotex
· Sum judg must be weighed in same way as final decision in trial – clear and convincing, preponderance, etc. – Liberty Lobby
· Evidence can be irrelevant if not plausible, doesn’t go to plausible support of claim – parallel conduct not necessarily evidence – Matsushita (maybe like Twombly)

· Read in light most favorable to nonmoving party unless clearly contradicted by facts – Matsushita, Scott v. Harris
Preclusion

·  Claim Preclusion – Res Judicata

· Facts surrounding occurrence make claim, not legal theory, claim is a grouping of facts relating to same transaction and occurrence – Matthews
· Only applies to parties in privity – but privity defined as those who can benefit from RJ – Matthews 
· RJ can apply even when first ct wrong on merits – Moitie
· Policy issues behind RJ can outweigh some individual injustice – Moitie
· Issue Preclusion – Collateral Estoppel

· Actually litigated

· 1 Decide level of generality

· Must be identical issue that was already decided, level of generality determines if issue preclusion will apply

· If issue define more narrowly than in first case – no preclusion – Cromwell
· 2 Decide where to look

· Vestal – just the pleadings

· Hazard (majority) - look everywhere in case

· Necessarily decided

· If finding wouldn’t change outcome of first case not necessarily decided, not material or essential – Rios
· Use counterfactual

· Nonmutual Collateral Estoppel

· Defensive ok – Blonder-Tongue
· Incentive to join all parties

· Offensive – test – Parklane
· Could plaintiff have joined first action?

· Does it cause unfairness to defendant?  (look at incentive to litigate, procedural tools)

· Look at inconsistent rulings – don’t want Curry hypothetical

Class Actions
· Joinder

· Rule 19 interests

· Plaintiff interest in forum (whether diversity will be destroyed), defendant interest in avoiding multiple litigations, stranger’s interest (can’t impede rights of strangers), public interest (complete, consistent, efficient resolution to controversy) – Provident Tradesmens Bank
· Indispensable party just a conclusory term – need full analysis – Provident
· Due Process and Rule 23 – Generally

· Prereqs

· Numerosity, commonality, typicality, adequacy of representation

· Types of classes

· Prejudice class, injunctive class, opt-out class (predominance and superiority) 

· If common interest and adequate representation for those not joined, they can be said to have had a virtual day in court – Hansberry
· Opt out classes – 23b3

· Predominance and superiority

· Analyze impact of state law claims, predominance – Castano
· Class actions can be judicial blackmail – Castano 

· Protections for absent plaintiffs lower than defendants bc of lower burdens on absent plaintiffs – Phillips Petroleum v. Shutts
· Settlement classes

· Look at adequacy – are there diverging interests? – Amchem
· Ask if class is cohesive, otherwise no predominance – Amchem
· Can’t shoehorn into adversarial system what belongs in legis – Amchem
· Same goes for what should be in bankruptcy ct – Ortiz
· Same concerns for opt out class go to injunction class – Ortiz
Policy Questions
· Floodgates concern

· Judicial economy, waste of judicial resources

· Efficiency

· Interests of plaintiff, defendant, forum

· Ace up sleeve problem – don’t want to give two bites at the apple

· Fairness/justice

· Federalism – dividing judicial workload, two separate systems

· No surprises – discovery

· Adversarial system – managerial judging

· 7th amdt concerns

· Cost of litigation

· Preclusion – efficiency and repose

· No gamesmanship

· Forum shopping

· Equitable administration of laws

· Incentives 

· Predictability

· Consistency

I. Jurisdiction Over Litigants

a. Traditional Basis

i. Pennoyer v. Neff, US 1877, p. 63

1. Require s o p – not just publication (constructive)

2. Territorial theory of jurisdiction – Neff not citizen of or found in OR and no property in OR – OR can’t take CA sovereignty by ruling on CA citizen

3. Exceptions – states can reach into other state for own citizens, determination of civil status, defendant can consent

4. States may enter binding judgment on nonresidents only when duly served within that state

b. Expanding Basis of Personal Jurisdiction

i. Hess v. Pawloski, US 1927, p. 73

1. MA says that by driving through, a driver appoints instate agent, consents to jurisdiction (constructive consent)

2. Interest of sovereignty of citizens and safety

a. Have public policy interest in protecting roads

3. Nonresidents consent to jurisdiction – constructive consent

a. But – received actual notification from plaintiff

4. Removes power element of Pennoyer

5. Fairness and reasonableness prong begins to emerge

c. New Theory of Jurisdiction

i. International Shoe Co. v. Washington, US 1945, p. 76

1. IS refuses to pay into WA unemployment fund

2. Collapse of territorial theory of jurisdiction

3. Procedural due process

a. Did IS subject self to jurisdiction in WA?

4. Substantive due process

a. If WA has jurisdiction, does it have right to tax?

b. Substantive due process is for unenumerated rights

5. Minimum contacts and traditional notions of fair play and substantial justice

6. Sovereign interest in providing forum for residents

7. Continuous, systematic, and substantial contacts = jurisdiction even if cause doesn’t arise from contacts (general jurisdiction)

8. Jurisdiction if fewer contacts but cause arises from those (specific jurisdiction)

9. Also looks at convenience, benefit/burden analysis 

10. Replaces formalism with realism – flexible standards

d. Specific jurisdiction and long arm statutes

i. Gray v. American Radiator & Standard Sanitary, Ill. 1961, p. 83

1. Suit for p i when radiator explodes

2. Valve manufacturer only contact is through radiator co that incorporates parts for sale in IL

a. Tortious act can be sufficient to establish contact

b. Law says that place of wrong is where the last event takes place which is necessary to render the actor liable

3. Nonresident who commits tortious act in IL subject to jurisdiction

4. Foreseeability – knows products will go to IL, benefits from state

e. Due process and long arm statutes

i. McGee v. International Life Insurance Co., US 1957, p. 89

1. McGee tries to collect in CA for ins. Policy

2. CA has jurisdiction

a. Interest of CA to provide redress for citizens

b. Not inconvenient to ILI

c. Even though a single contact, it is related to suit

3. Not clear if you look at contacts, then jurisdiction, then balance reasonableness and inconvenience or all at once

4. Defendant can’t be judgment proof

ii. Hanson v. Denckla, US 1958, p. 90

1. Trust established in DE, lived in PA

2. FL action to challenge appointment of beneficiaries

a. Rejected bc FL doesn’t have jurisdiction over trust

b. No min contacts

c. Unilateral actions can subject party to jurisdiction

d. No purposeful availment – almost a return to Pennoyer

e. 2 step test

i. Quality of contacts

ii. Reasonableness/fairness

3. Beneficiaries file in DE

iii. World-Wide Volkswagen Corp. v. Woodson, US 1980, p. 94

1. Plaintiffs buy car in NY and driving to CA when it explodes in OK

2. Total absence of contacts

3. Foreseeability has never been a benchmark

a. Otherwise – every good that could move around could be considered an agent of seller

b. Must be reasonable anticipation – purposeful availment

c. Ct abandons fairness, convenience approach

4. Brennan’s dissent

a. Real question of traditional notions of fair play and substantial justice, foreseeability, stream of commerce

b. Fairness and convenience

c. The bystander problem

5. Federalism concerns

iv. Keeton v. Hustler, US 1984

1. Magazine publisher amenable to suit in any state where many issues are sold – defamation taken to occur anywhere magazines distributed

2. Seems like chattel-driven jurisdiction

3. Prob – NH defamation laws (or the most stringent of any state) could dictate what is appropriate in all other states

v. Calder v. Jones

1. First amdt doesn’t apply to jurisdiction

vi. NYT v. Conner

1. Before Calder

2. First amdt does apply to jurisdiction when finding jurisdiction in AL would lead to crushing liability

vii. Kulko v. Superior Court, US 1978, p. 106

1. Mother (CA) wants child support agreement modified, dad (NY) agrees, buys ticket and sends daughter to CA

2. Causing affect (buying ticket) not enough for contacts

3. No purposeful availment, marriage years ago in CA not enough (temporal element)

a. CA interest in providing forum outweighed by defendant’s lack of purposeful availment
viii. Burger King Corp. v. Rudzewicz, US 1985, p. 108

1. Franchisor BK sued in FL for breach of contract

2. Seems unfair to exercise jurisdiction when defendant never had been in FL

a. But fairness concern can be outweighed by knowledge of potential of being hailed into ct in FL

b. And contacts

3. Contacts

a. Choice of law (defendant availed self and benefited from FL law)

b. Contract deemed entered into in FL

c. Contractual relationship – communication to FL

4. Easier in contract to think of personal availment

ix. Asahi Metal Industry co. v. Superior Court, US 1987, p. 117

1. Motorcycle tire blows, Zurcher sues Cheng Shin (Taiwanese corp) who impleads Asahi (Japanese)

2. Main suit settled, indemnity remains

3. O’Conner plurality opinion

a. Contacts must be based on defendant, not unilateral

b. Placing into stream of commerce not enough

i. Need purposeful availment – purposeful direction
c. Reasonableness prong - no reason to decide in CA ct

i. No need for int’l corps to need jurisdiction or CA law

ii. No protection to CA citizens

iii. Severe burden on defendant to come to CA

d. Reasonableness can trump min contacts

e. Five-factor test

i. Burden on defendant, interest of forum, plaintiff’s interest, administration of laws, interest in states severally in furthering social policies

4. Brennan – rely on WW VW – stream of commerce enough, but reasonableness wins here

5. Stevens – no reason to decide contacts here bc reasonableness wins

f. General jurisdiction and long arms

i. Perkins v. Benguet Consolidated Mining Co., US 1952, p. 125

1. Sufficient contacts found for general jurisdiction when business hq moved from Philippines to OH

2. Systematic, continuous, substantial activities – general jurisdiction

3. Jurisdiction not necessary but possible

ii. Helicopteros Nacionales de Colombia, SA v. Hall, US 1984, p. 128

1. Accident in Peru, defendant from Colombia, plaintiff not from TX

2. Money paid from TX, training, buying helicopters in TX not good enough for gen jurisdiction
3. Need systematic and continuous
4. Brennan’s dissent – hybrid jurisdiction 

a. Differentiate between arise from and related to

b. Training is good enough for relates to

c. That is – specific jurisdiction with two branches

5. Need consistent, substantial contacts for gen jurisdiction

g. New bases of jurisdiction – Technological contact

i. Zippo Mfg. Co. v. Zippo Dot Com, Inc., PA 1997, blackboard

1. Sliding scale approach

a. Jurisdiction for active sites – use sites to enter into contracts

b. No jurisdiction – passive – only posting info for internet users

c. Maybe jurisdiction – interactive – some exchange of info – must look into level of interactivity
h. In rem – jurisdiction to adjudicate claims concerning rights to property against whole world

i. Quasi in rem

1. Jurisdiction to adjudicate rights of particular ppl through interest in land

a. Claims to property against particular person in that property (like in rem)

2. Or – claims unrelated property against which suit is brought, property stands in stead of person

j. Jurisdiction based upon power over property


i. Harris v. Balk, US 1905, p. 145

1. Debt attaches to debtor and follows wherever – situs

2. Only attaching a legal obligation – garnishment

ii. Shaffer v. Heitner, US 1977, p. 147

1. Shareholder derivative suit

2. Greyhound incorporated in DE

3. Plaintiff sequesters stock of defendants in DE

a. Under DE law, allowed bc defendants are share holders

b. Property in DE, q i r 2
4. Can’t say just property – interests of defendants

5. Can’t use q i r 2 to circumvent personal jurisdiction – nothing distinguishes rights in property here from rights under in personam cases

a. Q i r 2 also subject to min contacts test

6. History not enough to circumvent due process

iii. Cybersquatting

1. Form of extortion by finding name or trademark and registering with internet domain, only will sell for lots of money

2. Can proceed in rem – no damages but forfeiture

3. Situs is where domain name located or where docs establishing control are filed (could be anywhere)

k. Refrain: Justice Based on physical presence

i. Burnham v. Superior Court, US 1990, p. 160

1. Plaintiff serves defendant (NJ) while he’s in CA on business and visiting children 

2. Scalia Opinion

a. Presence still sufficient but not necessary

i. Int’l Shoe line of cases is only to supplement in personam jurisdiction for out of state defendants – doesn’t supplant traditional notions from time of 14th amdt

b. History and tradition – otherwise subjective

c. Arg from democracy – channel probs through legislature

d. If historical, it comports with traditional notions of fair play and substantial justice

3. Brennan dissent – defendant could have expected to be haled into ct, received benefits (including using roads), not difficult for him to go to CA, he could be a p in CA and this seems to cause an imbalance

ii. Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee, US 1982, p. 171

1. Special appearance – must follow rules of finding, including being subjected to discovery to determine contacts

2. Ct always has power to find if it has jurisdiction

iii. M/S Bremen v. Zapata Off-Shore Co., US 1972, p. 173

1. Can choose and consent to forum, allowed where there is negotiation between parties

2. Selected forum in London

iv. Carnival Cruise Lines, Inc. v. Shute, US 1991, p. 173

1. Finding that forum clause printed on back of nonrefundable ticket is consent 

a. Leads to certainty, lower fares, convenience to Carnival

2. Can bargain away liberty interest

l. Jurisdictional reach of Federal District Courts

i. Only if some statutory ability

ii. Mostly piggyback with three exceptions

1. 100 mile bulge rule for impleaders

2. If other fed statute allows service

3. If not state has jurisdiction – to max of constitution

iii. 5th Amdt and due process (not 14th for states)

iv. Bankruptcy cts, other statutory jurisdiction

II. Providing Notice and an Opportunity to be Heard

a. The Requirement of Reasonable Notice

i. Mullane v. Central Hanover Bank & Trust Co., US 1950, p. 183

1. Due process also has notice angle

2. Trust case – trusts pooled and need to give notice to beneficiaries of settlement

a. Special guardian appointed and sues on behalf of beneficiaries

b. Opp for them to be heard – not provided in nameless publication

3. Adversarial system doesn’t work if actual notice not provided

4. Must be reasonable notice

a. **Reasonably calculated – mailing ltrs

b. Look through lens of someone who actually wants to notify

ii. Aguchak v. Montgomery Ward, AK 1974, p. 194

1. Buyers couldn’t afford to defend, should have been told they could mail their answer

iii. Jones v. Flowers, US 2006, p. 663 Supplement

1. Jones has house in AR, moves out, finishes mortgage (on which he had paid property taxes), doesn’t pay property tax after mortgage paid off

2. Gov’t sends certified ltrs that he needs to pay taxes or they would take house, several times

3. Flowers buys house and notifies occupants – news gets to Jones

4. Ct finds service inadequate – if the gov’t knew service was inadequate, it should have tried another way
5. Gov’t could post on door, send regular mail to occupant

6. Dissent – can try things forever and defendant can argue that they never worked, Jones has affirmative duty to let the state know where to reach him

iv. Lehr v. Robertson, US 1983, not in book

1. Father not notified of child up for adoption

2. His fault – should have kept current address in system

v. Greene v. Lindsey

1. KY law allows posting of eviction notice on door

2. SCOTUS says that in housing project, notice on door isn’t enough, easily pulld down

3. Reasonable steps – context specific

b. Mechanics of giving notice

i. Service of process

1. Assertion of ct’s power over defendant

2. Gives notice

ii. National Equipment Rental, Ltd. v. Szukhent, US 1964, p. 203

1. Defendant defaults on farm lease

2. Lease says that consumer appoints agent for s o p

a. Agent receives notice and sends to defendant

b. Can appoint agent for limited responsibility

c. Prompt acceptance and transmittal by agent is enough to show service

3. Rule 4d1 satisfied even though service not expressly sent to defendant

iii. Parties can’t serve notice

iv. Defendant can waive service, or pay fees

c. Opportunity to be Heard

i. Due process doesn’t bind parties directly, but does inasmuch as limits power of state to intervene and take property

ii. Sniadach v. Family Finance Corp., US 1969, p. 229

1. Not ok to have prejudgment garnishment based solely on plaintiff attny affidavit

iii. Fuentes v. Shevin, US 1972, p. 221

1. Woman renting stove and stereo

2. FL law permits prejudgment replevin

3. Ct says not ok without hearing

4. Due process won’t allow deprivation of property without opportunity to be heard before deprivation of property interest

iv. Mitchell v. W.T. Grant Co., US 1974, p. 229

1. Sequestration of property ex parte without notice

2. Ok bc there was higher threshold – safeguards 

a. Show lien, show documentation

b. Less risk of incorrect taking

v. North Georgia Finishing, Inc. v. Di-Chem, Inc., US 1975, p. 232

1. Need mechanism to guard against wrongful garnishment

vi. Connecticut v. Doehr, US 1991, p. 234

1. Attachment of property not related to suit as security, so can’t be attached

2. Three part inquiry into fairness

a. Private interest of defendant

b. Risk of erroneous deprivation

c. Interest of plaintiff

3. Here, interests of defendant too low to warrant deprivation of property, plaintiff (Doehr, property owner) interests in property too great

III. Jurisdiction over Subject Matter – Court’s Competency

a. State court jurisdiction

i. Lacks v. Lacks, NY (1976), p. 246

1. Divorce dispute, judgment entered

2. She wants judgment vacated bc she says his residency not met, which she says is part of s m j

a. Wife claims that although s m j is type of dispute, it involves all limitations placed on exercise of power by ct to hear dispute, whether by stat or cons requirement, as long as not just about personal jurisdiction

3. Ct says this goes to merits, not s m j

4. Ingredient of claim or s m j component

5. Must look to statute, and interpret

a. Factors in interpreting whether goes to

b. NY const grants state supreme original jurisdiction

i. In state ct, there is assumption of s m j unless shown to be otherwise (no assumption in fed ct)

ii. Arbaugh v. Y & H Corporation, US 2006, P. 593 Supplement

1. Action under Title VII – plaintiff waitress fired from restaurant

2. Title VII quirk – must be at least 15 employees

3. 15 employee found to be ingredient of claim, doesn’t go to s m j

4. T VII has jurisdiction provision, so it arises under

5. SCOTUS also says otherwise it would be a waste of judicial resources, ace up sleeve problem (Arbaugh had won on merits), slimy defendant, could have brought s m j arg all along

iii. Note on subject matter jurisdiction

1. Can’t be consented to – ct must actually have s m j

2. Interest in checking ct power so strong that it will throw out completed rulings for s m j

b. Fed Ct. Jurisdiction: Diversity of Citizenship

i. Capron v. Van Noorden, US 1804, p. 22

1. Capron sues in diversity 

2. Judgment below for trespass on case, appeal to 3d Cir – reverses

3. Capron appeals saying record didn’t show diversity citizenship (but Capron was plaintiff and had responsibility for record)

4. Need to show diversity or s m j lacking

5. Can’t consent to s m j

6. SCOTUS throws out ruling bc of lack of s m j

c. Citizenship and Domicile

i. Dred Scott v. Sandford, US 1856, p. 257

1. Must be US citizen and citizen of a state to bring fed ct claim

ii. Mas v. Perry, 5th Cir. 1974, p. 255

1. Landlord sued for placing two-way mirrors in newlyweds apartment

2. Domicile not just place of residence – established, fixed, intent of returning
3. Keep old domicile until establish new one (can’t have 2)

iii. Rose v. Giamatti, Fed District S.D. OH 1989, p. 261

1. Pete Rose case

2. Can’t dispute diversity with nominal parties

iv. PR and most territories count as states

v. Domicile of corps

1. Nerve center test – decision making

2. Corporate activities test – activities/production

3. Total activities test – blend of both

4. Corporations can have multiple domiciles

vi. Unincorporated associations retain domicile of members

vii. Congress abandons complete diversity in some class actions

viii. Domestic relations exception, probate exception – can’t be heard in fed ct

1. Ankenbrandt

a. Must actually be divorce, alimony, or child support to be excepted

b. Torts with some elements of domestic relations not excepted

d. Amount in controversy

i. Currently requires $75,000

ii. Can’t be fake claim just to get to fed

iii. Burden only needs to be met at time of filing

iv. Aggregation

1. One plaintiff, one defendant, mult claims, can aggregate

2. Mult plaintiffs, one defendant, can’t aggregate unless single claim

3. One plaintiff, mult defendants, can’t aggregate unless defendants’ liability is common and undivided

e. Judicially Created to Exceptions to Jurisdiction

i. Marshall v. Marshall, US 2006, p. 669, supp.

1. Anna Nichole Smith case, sues for tortious interference in husband’s will, this is counterclaim to son J. Howard’s malicious conduct claim

2. Dist ct awards her 500m, denies his claim

3. He argues that feds don’t have jurisdiction bc state ct should determine validity of will

a. But SCOTUS says fed ct not bound outside of narrow probate exception

4. Ct sees this as a tort claim

a. Ct wouldn’t have in rem jurisdiction over will but Vicky pushes this as in personam tort judgment

b. She sued him as person not as executor

5. Bottom line – ct likes clean jurisdiction rules and doesn’t like to litigate over litigation
6. Bankruptcy ct – fed cts can deprive states of certain jurisdictions

a. Though, this isn’t a bankruptcy action

7. Key points to Marshall

a. Probate exception read narrowly

b. Domestic relations and probate exceptions are judicially created

f. Federal Court Jurisdiction: Federal Questions

i. The Constitutional Test

1. Osborn v. Bank of the United States, US 1824, p. 271

a. State auditor of OH wants to collect tax money on Bank of US

i. Breaks in and steals money for taxes, states (and antifederalists hated the bank)

b. Question is if bank could bring suit in fed ct under conversion claim

c. Ingredient test – if somewhere in case fed law provides ingredient, it arises under fed law, even if it doesn’t address substantive part of claim
i. The Bank’s right to sue 

ii. As long as fed question in background, there is arising under

d. OH prejudice is against bank, so this jurisdiction protects bank

e. A kind of protective jurisdiction for the hated bank – get out of state ct

f. Protecting bank outweighs state interest of deciding own law

g. Two types of arising under jurisdiction

i. Protective jurisdiction

ii. Application and interp of fed law jurisdiction

ii. Statutory Test

1. 28 USC 1331

a. Fed cts have original jurisdiction of civ actions arising under Constitution, laws, treaties

b. Though the same language as Article III, the cases narrow the interpretation ( not as broad as Osborn and ingredient test

2. Louisville & Nashville R. Co. v. Mottley, US 1908, p. 273

a. Well-pleaded complaint rule – Mottley Rule

b. Only look at face of well-pleaded complaint to determine if there is a federal question, don’t look at counterclaims or answers or anticipated defenses

c. Mottley

i. Mottleys hurt in RR accident, RR settles by giving Mottleys lifetime passes, Cong passes a law against free passes, RR revokes passes

ii. Mottleys sue for breach of contract, fed question not on face of well-pleaded complaint

iii. Not enough that plaintiff alleges potential defenses

iv. Plaintiff has to refile in state ct but the case works its way up to the SCOTUS anyway

1. But – reasons for not just adopting Osborn for statutory question – point is not only efficiency but to prevent forum shopping, federalism issues, flood gates concern
2. Also – don’t want litigation about jurisdiction – administrative ease

a. Read one way Osborn lets everything in, but it might also become very messy

3. Holmes Group v. Vornado, US 2002, p. 275, N. 4

a. Ct that hears patent appeals, arising under as in Mottley – can’t look at conterclaims

4. Skelley Oil v. Phillips Petroleum, US 1950, p. 276

a. ‘Cause of action’ and ‘claim’ are different

b. Plaintiff says declaratory judgment on fed law question provides cause of action under fed law

i. Ct says claim for relief is state law

5. American Well Works, (not in book)

a. Case arises under fed law if fed law creates cause of action

b. Look at what law creates suit

6. Merrell Dow Pharmaceuticals Inc. v. Thompson, US 1986, p. 281

a. Plaintiffs from Scotland and Canada, injured by defendant drug, sue in OH state ct, defendant tries to remove to fed ct, plaintiffs want to keep it inst ct

b. Plaintiff claims failure to warn and uses FDCA as standard, which would be per se negligence

c. *Note – there is diversity jurisdiction here, but defendant can’t remove based on diversity bc defendant is OH citizen

d. Addresses Smith (See below, N. 2, p. 279) even if state law creates the cause of action, it can arise under fed law if plaintiff’s cause of relief necessarily depends on substantial construction or analysis of fed law

i. Must determine scope of Smith test

e. Defendant argues that there is a substantial fed question, fed gov’t has powerful intrest in uniformity, novel application of fed statute (not US citizens)

f. Ct says not so substantial bc no private right of action, uniformity not a worry bc SCOTUS can review, novelty not enough to award fed jurisdiction
i. Fed law didn’t provide for remedy if FDCA violated

g. Three types of fed questions

i. Where fed law specifically creates a cause of action (Holmes)

ii. Implied private right of action – T VI (housing discrim)

1. Whether plaintiffs are part of a class for whose special benefit the stat was passed

2. Whether evidence of legislative intent

3. Whether a fed coa would further underlying purpose of legis

4. Whether subject of the stat is one not traditionally relegated to state law

iii. Federal ingredient test – whether state law claim ultimately turned so indispensably on interp of fed law as to make it a fed claim

1. Too broad=floodgates, too narrow=balkanization of fed law

2. Some ev of that stat scheme would be advanced, intent

h. Brennan dissent

i. Fed law will determine negligence per se

ii. No fed remedy doesn’t mean no jurisdiction 

i. *Biggest concern is probably the floodgates issue
7. Smith v. Kansas City Title & Trust Co., US 1921, p. 279

a. Smith, shareholder in MO, suing to enjoin investment in fed bonds

b. Plaintiff would have to prove unconstitutionality of MO stat, which is clearly a substantial fed question

c. Although it is a state claim, the substantial fed question allows for arising under jurisdiction 

8. Grable & Sons Metal Products, Inc. v. Darue Engineering & Manufacturing, US 2005, p.657

a. Grable sues Darue in quiet titled bc IRS took his land and sold it to Darue

b. Quiet title is state law claim (face of well-pleaded complaint would mean no fed issue)

c. Smith test

i. Fed tax provision involved

ii. Meaning of statute

d. No private right of action but there is a substantial right of action

i. Ct says that private right of action is sufficient but not necessary

e. With no private right of action, look to congressional intent

i. No floodgates concern bc not too many cases of title involve fed law, turn on easy questions that won’t be repeated in fed cts

ii. Distinguish from Merrell Dow, a garden variety tort suit that would bring much more litigation

f. Three step test

i. Whether fed issue is really necessary or in background

ii. Whether fed issue is really disputed and substantial

iii. Whether giving fed forum would implicate notions of federalism, i.e. open floodgates

9. Clearfield Trust Co. v. United States, US 1943, p. 429

a. Cts can create rules where fed checks are in dispute, don’t need to follow state law 
10. Empire Healthchoice Assur., Inc. v. McVeigh, US 2006, p. 628

a. Fed common law issue

b. McVeigh, fed employee is hurt and dies in third party incident, Empire pays bills, widow sues third party insurer and gets big damages, Empire sues estate for reimbursement

c. Two args to get into fed ct

i. Clearfield – contract created by fed gov’t, fed interest

1. Ct says in Clearfield US was a party

ii. Smith and Grable approach

1. Ct says that here, there is no fed agency involved, this case could generate a floodgates problem, claim not so special that it requires fed question
d. So, apply Mottley, then see if a substantial question of fed law, and weigh policy factors and interests of fed and states

g. Supplemental Jurisdiction of the Federal Courts

i. § 1367

1. Distinctions in ancillary and pendent jurisdiction are mostly eradicated

ii. Pendent and Ancillary Jurisdiction

1. Pendent – claims in same suit

2. Ancillary – cross or counterclaim, third parties

3. United Mine Workers of America v. Gibbs, US 1966, p. 291

a. Fight between S. Labor Union and United Mine Worker, Gibbs starts mine with SLU, UMW attacks, Gibbs loses job, Gibbs brings claim under § 303 under fed Labor Relations Act and state claim of unlawful interference, fed claim dismissed

b. Claim replaces importance of various meanings of cause of action

c. Test – whether sufficiently transactionally related, whether fed claim substantial enough to merit adjudication, common nucleus of operative fact, state issues do not predominate, ct at discretions can hear both claims

d. Brennan says there is ‘common nucleus of operative fact’ so fed and state claim can be tried in one proceeding

iii. Supplemental Jurisdiction

1. Benefits

a. Judicial economy, preclusion effects, don’t want parties to try cases in two courts (fairness), preservation of power of fed cts

2. Limits

a. ?? On diversity – Allapatah

b. Avoid gamesmanship – don’t want to have defendant joined to defeat diversity

3. § 1367, p. 262 supp.

a. A. Unless Cong says otherwise, there is supp jurisdiction

i. Common nucleus of operative fact

b. B. Certain claims excluded from supp jurisdiction 

c. C. Ct can decline, not mandatory

i. If it raises novel issue of state law, state claims dismissed

d. D. Tolling provision – if supp jurisdiction decline, thirty days to refile

e. Written to overrule Finley

4. Finley v. United States, US 1989, p. 299

a. Husband and kid killed in plane crash with power lines

b. Supreme Court refuses to allow plaintiff to add claim against San Diego and utility company

c. Background concern of Art III and reach of fed cts, and pendant and ancillary jurisdiction ramifications

d. Overruled within one year

5. Exxon Mobil Corp. v. Allapattah Services, Inc., US 2005, p. 642 supp.

a. Exxon sued for rigging gas prices, loses, jurisdiction issue

b. Question is if whole class needs to satisfy amount in controversy

i. Only the named representative needs to meet amount – where one claim doesn’t meet amount in controversy req, can still get in on supp jurisdiction – claims rise and fall together

ii. Rejects notion that dist ct must have original jurisdiction over all claims

iii. Diversity exceptions in 1367 – leg history not reliable – not really sure what Cong meant and they can change this if they want

6. Amount in controversy rules

a. What happens with single plaintiff with mult claims

i. Can aggregate to get to amount of controversy

b. Mult plaintiffs with mult claims

i. Sometimes yes sometimes no

1. Know by looking at nature of claims, turns on whichever law providing rule of decision

ii. If claims arising out of indivisible interest with aggregate harm shared by plaintiffs, can aggregate

iii. What if mult plaintiffs with not something that isn’t an undivided interest

1. Can’t aggregate

c. Mult defendants 

i. Can aggregate so long as common undivided liability

ii. Turns on law providing rules of decision

iii. Ex. in tort case where plaintiff suing many defendants, and plaintiff seeking joint and several liability – aggregation ok

d. Shift when Zahn overruled by Exxon, 1367

i. Can have one plaintiff who meets amount in controversy requirement and ct can exercise supp jurisdiction over other plaintiffs

ii. Difference between Allapattah and usual aggregation rules

1. There was at least one plaintiff who met amount in controversy req

e. Plaintiff sues and defendant counterclaims, can these be aggregated for amount in controversy req? no

f. What if plaintiff seeking equitable relief – does it meet amount in controversy req

i. Different ways of valuing injunction

1. Looking at it from perspective of plaintiff – how much worth to him

a. Eg. Plaintiff owns garden next to nuclear power plant, emits fumes that lower land value by $2k, value of injunction is $2k to plaintiff

2. From defendant’s perspective

a. Eg. Above – from defendant’s perspective, $1m in upfront costs and lots in continuing costs

3. Some cts look at plaintiff, some at defendant, some at either – if either value injunction at more than amount of controversy, amount of controversy met

4. Typically care only about plaintiff, but this can be exception

g. Mult plaintiffs and mult defendants, apply both rules

h. What if plaintiff makes claim over amount in controversy, defendant counterclaims in amount that if subtracted from plaintiff’s would destroy diversity – don’t look at it this way, separate
iv. Removal Jurisdiction of the Federal Courts

1. § 1441

a. A. all defendants have to concede to removal

i. But probably not bound by defendants not yet served

b. B. defendant can’t remove to fed ct if in home state

c. C. if fed and state questions arise out of same case or controversy, don’t separate, nucleus of operative fact

2. § 1446

a. B. 30 day sol on removal, doesn’t start until defendant served

i. Only have one year to remove

3. § 1447

a. D. order remanding to state ct after removal is not reviewable 

4. § 1453

a. Removal of class actions

b. No one year limitation, no full consent rule

5. Syngenta Crop Potection v. Henson, US 2002, blackboard

a. Two suits re insecticide, one in D. of AL, one in LA state ct

b. Henson is suing Syngenta in LA state ct, plaintiff gets a stay bc plaintiff lawyer negotiating in other case, Price in AL fed ct gets settled, provides dismissal of Henson, plaintiff attny lies in LA and says only some claims dropped, plaintiff files amended complaint, defendant removes to fed ct, transfer to AL fed, AL dist dismisses

c. Defendant uses All Writs Act to remove (and 1441 – general removal statute)

i. AWA is a gap filler in jurisdiction of fed cts

d. Rehnquist says you can’t just use the AWA, removal is a creature of statute

i. No ancillary jurisdiction, Prince’s jurisdiction has nothing to do with Henson

e. Ct very hesitant when it comes to removal bc Cong has set up the state/federal balance

i. Hurdles to removal

1. Before removal, it must be a case that could originally be brought in the fed ct, not the case here

2. All defendants must consent, time limit, hometown defendant can’t remove, remand decision can’t be challenged

6. Caterpiller v. St. Louis, US1996, p. 317

a. If diversity is cured during litigation in fed ct, this isn’t grounds to throw out after judgment has been reached – judicial workload

7. Durfee v. Duke, US 1963, p. 327

a. NE ct enters judgment on title to land on border of NE and MO, MO ct allows collateral attack for lack of s m j

b. SCOTUS says once NE ct reached decision on own facts, final and not reviewable

IV. Venue, Transfer, and Forum Non Conveniens

a. Venue and Transfer in the Federal system

i. Where proper

1. Where defendant resides, found or subject to personal jurisdiction

2. Where substantial part of acts or omissions occurred

ii. § 1391 a and b

1. ?? Discrepancy – diversity and fed Q

2. SCOTUS says venue is mostly just a matter of judicial administrative convenience – anywhere amenable to jurisdiction

iii. Bates v. C & S Adjusters, 2d Cir. 1992, p. 337

1. Bates incurred debt in WD of PA, moves to WD NY, debt transferred to C & S, Bates gets ltr from CS when in NY, sues under FDCPA for unfair debt collection, brings claim in WD NY

2. C & S says venue improper but ct disagrees

3. 1391(b)(2)

a. Very lenient standard, much lower than it used to be

b. Question is only location where events occurred, not deliberate contacts

c. If personal jurisdiction, there can likely be venue

4. Harassment occurred when and where plaintiff opened ltr, even though the only reason the ltr is in NY is that the ltr was forwarded

5. Venue isn’t so important anymore, liberalized by Cong so it isn’t a constraint on choice of forum

b. Forum non Conveniens

i. Completely judicially created, not statutory

1. Applies even though there is personal jurisdiction, smj, and venue

2. Impropriety with sense of convenience that point to better forum

ii. Gilbert v. Gulf Oil, US 1947, p. 348

1. Gilbert lived in PA, sues GO, says violated a local ordinance, ct says personal jurisdiction is there, venue fine, but moves case back to VA for forum non

2. Test for forum non

a. Litigants’ private interest

i. Availability of witnesses, proximity, etc., evidence, things that might impair trial

b. Public interests

i. Forum shopping – interest of having case tried where it arose

1. Especially if it implicates a local community’s interests

ii. Jury duty – don’t want some places to have much more jury duty than others

iii. Diversity cases – want cases tried where the law is known

3. Plaintiff entitled to deference but it can be outweighed by private and public interest

iii. Piper Aircraft Co. v. Reyno, 

1. Reyno brings suit for wrongful death in CA, Scottish passengers in Scotland killed, allege negligence manufacture, design defect

2. Harder to recover on tort claims in Scotland, so plaintiffs brought suit in CA

3. Piper answers Gilbert questions with a foreign plaintiff

4. Piper removes to fed ct, transfers to PA under § 1404 – ct can transfer venue for convenience of parties, in interest of justice, to anywhere case could have been brought

5. Piper makes forum non arg

a. Locus in quo in Scotland, accident in Scotland, no PA interest, only connection to US is that Piper is there

6. Plaintiffs say they are there bc of more favorable laws, SCOTUS says this isn’t a good enough reason to keep it in US  - if it were, no cases could be forum nonned out of US

7. SCOTUS says cts uncomfortable about applying non-US law

8. This case modifies Gilbert in that plaintiffs aren’t from US

9. Also, start with presumption that plaintiff choice rules (but this isn’t unassailable), allow ct sound discretion

10. Forum non ok bc there is an adequate alternative forum – wouldn’t be granted if plaintiffs couldn’t recover elsewhere

iv. Iragorri v. United Technologies Corp., 2d Cir , blackboard

1. Mauricio living in Colombia, accident in Columbia (fell down elevator shaft), Children sue in CT but domiciled in FL, sue for product liability

2. 2d cir reverses forum non holding

a. First, look at deference to plaintiff decision (little deference for forum shopping) (only get deference if live in state or other good reason), look at adequacy of forum (Colombia might not be so good, whereas Scotland made a lot of sense in Piper [and floodgates concern of Piper])

b. Note – ok for ct to pick whether to do jurisdiction, venue, or forum non first

v. Sinochem International Co. Ltd. v. Malaysia International Shipping Corp., US 2007, p. 684 supp.

1. Malaysia sought compensation for loss sustained due to delay in ship’s arrest, Sinochem moved to dismiss on sjm, pj, forum non

2. Ct has discretion to respond to forum non plea before jurisdiction (smj or pj)

3. Nub of dispute was entirely foreign

4. From Piper – can dismiss for forum non if

a. Alternative forum has jurisdiction, trial in chosen forum would oppress and vex defendant, out of proportion to plaintiff’s convenience, inappropriate because of considerations affecting ct’s admin and legal prbs

5. Only can get forum non if an alternative forum

V. Ascertaining the Applicable Law

a. § 1652

i. RDA – Rules of decision act

1. Laws of several states apply in fed ct unless const or other fed law says otherwise, and as long as laws apply

b. State Law in the Federal Courts

i. Swift v. Tyson, US 1842, p. 362

1. Tyson in NY, buys land in ME from Norton, Tyson gives bill of exchange, Norton endorses check to Swift, Tyson refuses to pay, says bill was fraudulently negotiated

2. Could use fraud as defense under NY law, but

3. Ct says by “laws of several states” congress didn’t mean judicial decisions

a. Says there is an interstate commerce ramification so fed cts can make a fed common law

4. Justice Story thought this would promote a uniform common law in US, but states didn’t adopt fed common law

a. Lead to arbitrariness, forum shopping, only applied to general law not local law 

i. Key example is Black & White Taxicab v. Brown & Yellow, US 1928

ii. Company reincorporates to get diversity and more favorable laws

b. Only applied to general law and not local, but tough to tell what is local

ii. Eerie v. Tompkins, US 1938, 364

1. Brandeis

2. Tompkins loses arm in PA while walking on footpath parallel to rr Under PA law, rr owes no duty of care to person on footpath (only when crossing), fed common law would give rr a duty

3. SCOTUS decides to overrule Swift

a. Originalist arg – ct says further research has been done as to meaning of ‘laws of several states’ – really just want to overturn

b. Ct says it is unconstitutional to allow Swift to stand (RDA not unconstitutional but interp is)

i. Ct has powers under Swift that not even Cong has, no clause of Const. confers power on fed cts to declare substantive rules, Cong doesn’t have power to declare substantive rules applicable in state ct

4. Ct says there should be equal protection, as in general sense of fairness (not as in 5th amdt)

5. So, fed cts sitting in diversity must follow law of state in which they sit

6. Erie twin aims

a. Prevent forum shopping

b. Promote equal protection, general fairness

7. Reed – concurring

a. If Brandeis is right, no need for RDA

b. Line between substantive and procedural is hazy

iii. Guaranty Trust Co. v. York, US 1945, p. 372

1. Frankfurter

2. Guarantee a trustee, York sues for breach of fiduciary duty (fraud and misrep claim, which would normally be brought on equity side), Guarantee says claim is time-barred, App ct says fed ct doesn’t have to apply state sol, apply laches (equitable principle that basically says sol determined by fairness to parties)

3. SCOTUS says state sol applies, even if the case is in equity and the question seems procedural

a. Ct says that RDA is just restating a truism from the constitution, therefore Erie applies to equity

b. End result most important ( procedural rules can become substantive if lead to a substantive change

i. **Outcome determinative test – want state and fed cts to reach same decision

4. Rutledge dissent

a. About Cong’s power, outcome determinative test is huge shift regarding substantive and procedural, Cong could have changed RDA but didn’t, other states don’t have to apply other laws so why should fed cts

iv. York taken to limits – York trilogy

1. Ragan v. Merchants, US 1949, p. 377

a. In fed ct, action commenced on filing, in state ct commences on service, service not obtained until after sol

b. SCOTUS bars under outcome determinative test

2. Woods v. Interstate Realty, US 1949, p. 378

a. MS stat says corp must qualify to do business in state (which includes paying taxes), if it doesn’t it can’t bring suit, company hadn’t paid taxes, fed ct won’t allow suit bc wouldn’t have been allowed by state

3. Cohen v. Beneficial Industrial, US 1949, p. 377

a. NJ law says in shareholder derivative suit, bond must be posted, US law doesn’t, SCOTUS says must apply US law

4. Certainty under York may lead to lack of fairness

v. Byrd v. Blue Ridge Rural Electrical Cooperative, Inc., US 1958, p. 378

1. Brennan

2. NC worker hired by contractor to build substation in SC, gets hurt, sues in diversity, gets jury verdict, App ct reverses

3. SC has worker’s comp law that conflicts with the use of a jury verdict

4. SCOTUS says SC doesn’t give reason that this rule exists, seems procedural

a. Not convinced that whether determined by judge or jury is an integral part of scheme

b. Seventh amdt preserves jury right (though it doesn’t apply to state cts)

c. Affirmative countervailing considerations

i. Fed interests outweigh weak state interests

1. Independent fed system, seventh amdt concerns

ii. Bottom line – if fed interest in enacting law overrides state interest, fed can enact own law
1. Here, if state law were applied, plaintiff would be deprived of 7th amdt rights to jury trial

d. Judge/jury rule is probably not outcome determinative (and judge in state system has different role than in fed system)

e. Three part balancing

i. State interest, fed interest, 

5. Hanna v. Plumer, US 1965, p. 385

a. Warren

b. Hanna files suit in MA for accident in which Plumer died, serves by leaving summons with wife of executor, MA requires in hand service, service complies with federal rules – 4(d)(1) 

c. Not about RDA but about REA (Rules Enabling Act)
i. Allows creation of federal procedural rules

ii. Big shift here is in focusing on whether the fed rule regulates procedure, not whether the state rule is substantive

d. Test

i. Ask if it really regulates procedure – look to Erie twin aims

1. Does it abridge, enlarge or modify any substantive rights?

ii. If it really regulates procedure, see if there’s a conflict between fed and state procedure (fed always wins if there is)

e. If conflict can’t be avoided

i. Ask if it really regulates procedure

ii. Ask if const violation – if REA governs, which it does if it is arguably procedural

f. **Harlan – Concurring

i. Most important part, per McKenzie

ii. Should use ‘regulates conduct’ test, arguably procedural means constitutional
1. See if in ex ante world, the rule affects primary decisions (outside the ct decisions) of parties, if it doesn’t it’s procedural

6. Walker v. Armco Steel, US 1980, p. 395

a. Marshall

b. Asks whether Ragan has been implicitly overturned

c. Walker hurt when nail explodes and hits his eye, files in OK dist ct, serves after sol, fine under fed rules (commences when suit filed) but not OK (commences when service obtained)

d. Ct says fed rule isn’t broad enough to conflict with state rule

i. Fed rule is only commencement for purposes of scheduling in suit, not for tolling purposes

e. Test after Walker

i. Is there a conflict between fed and state rule?

1. If so then must go with fed rule if passes REA test

ii. Does fed rule really regulate procedure, ie not violate REA? 

1. Always yes if a fed rule of civ pro

2. But must see if it abridges, changes, or modifies a substantive right

iii. Stare decisis is probably the actual reason behind this decision

7. Gasperini v. Center for Humanities, Inc., US 1996, p. 406

a. Ginsburg

b. Gasperini takes slide pictures in S. America, lends to CFH, CFH loses slides, awarded $450k ($1500/slide), 2d cir vacates using NY CPLR and saying jury award can be modified by remittitur if it differs materially from reasonable compensation, Standard in fed cts is shock of conscience

c. Ct holds that CPLR applies and dist ct can apply deviates materially standard, but can’t allow de novo review in app ct bc of 7th amdt, so app ct can review for abuse of discretion

i. Trying to make a question of fact into question of law

1. Dist judge can change verdict, and app ct can review only for abuse of discretion

2. Cramming state law into fed system

ii. A compromise – allow state law at dist ct level but not at app level

d. Outcome affective standard – may change results but not clear if it’s outcome determinative

e. Analogizes to damage cap that would be upheld in fed ct

f. Scalia dissent

i. Whatever you call it, ct of app will have to reexamine facts and shouldn’t be lenient with respect to seventh amndt

ii. Fed and state systems are very different and fed system should retain integrity

g. Prob – no way a future court can apply Gasperini
c. Ascertaining State Law

i. Klaxon v. Stentor Electric Mfg. Co., US 1941, p. 417

1. Fed ct applies rule for choice of law of state in which it sits

2. Fed ct applies law of highest ct of law of that state

a. If no determination by highest ct of state must weigh factors and determine what highest ct would decide, can certify but state ct doesn’t have to accept

d. Federal Common Law

i. Clearfield Trust Co. v. United States, US 1943, p. 429
1. Law announced or discovered (made up) by fed cts if there is substantial interest for US

2. Sets stage for new fed common law

ii. Boyle v. United Technologies Corp., US 1988, p. 435

1. Scalia

2. Boyle a US Marine helicopter pilot who dies when copter crashes and he can’t escape bc escape hatch opens out and not in, father brings suit and wins $750k, 2d cir. reverses on government contractor defense

3. New federal common law – rationale

a. 1 Uniquely fed interest

b. 2 Significant conflict between state law and fed interest or policy
i. One where state law might frustrate fed policy – need protection of fed immunity (which translates over to fed contractors)

4. Implicates fed contracts, civil liability of gov’t officials (even though contractor really isn’t employed by fed gov’t, economic ramifications (contractors wouldn’t take gov’t contracts or would charge much more

a. Though suit not against fed gov’t, it has serious consequences for it

5. Brennan dissent

a. Should allow Cong. to decide this issue (they chose not to), cost to fed system of allowing defense could be shoddy products 

iii. Theories of Fed Common Law

1. **Meltzer, Enclave Theory, p. 425

a. Gap-filling, Cong should take lead, but sometimes appropriate for fed ct to step in to protect interest

2. Field, p. 427

a. Incredibly broad, up to limits of Cong power
b. Only need to point to stat as a jumping off point

3. Kramer, p. 427

a. Fed ct can’t go to limits of const if cong hasn’t gone there first
b. Must be some legis, even if only jurisdictional

e. Federal Law in the State Courts

i. Dice v. Akron, Canton & Youngstown R. Co., US 1992, p.444

1. RR fireman injured on train, sues under FELA in OH state ct, claims negligence, RR’s defense says not negligent and that Dice signed paper releasing liability when gave $900, Dice says he didn’t realize signing away rights, says RR fraudulently told him doc was about back pay, jury awards $25k, judge enters jnov

2. SCOTUS confronts three issues

a. 1 Whether fed law governs – question when allegation that release attained by fraud, is this state or fed law

b. 2 Was there fraud that would defeat release if fed law applies

c. 3 If fed law applies, whether plaintiff has right to jury determination or if judge can make determination

3. SCOTUS decides

a. 1 Fed law does apply and that 

b. 2 Fed law says can’t sign away rights without knowing what signed

c. 3 Stat passed for RR workers to recover against employers, created to favor workers, jury right is part of favoring workers
i. Black – Jury trial right is bound up in substance of law, unlike judge decision in Byrd

VI. Stating the Case: Pleading

a. Background of Pleading

i. Served three purposes

1. Notice of claim

2. Allow parties to frame issues for trial

3. Lead to disclosure of evidence to be used at trial

ii. Common law pleading performed all three functions, code pleading only 1 and 3, modern pleading only performs 1

iii. Clark pushed notice pleading

b. The Complaint – Notice Pleading

i. Rule 8

1. Claim for relief – showing of a party of entitlement to relief, not necessarily any specific words, simple, straightforward, done by lawyer or not

2. Allow anyone their day in court

ii. Dioguardi v. Durning, 2d Cir. 1944, p. 502

1. Clark

2. Plaintiff importing medicinal tonics, seems that they are held up in customs, after being in customs, collector auctions off tonic for $110 to someone who bid $120 each even though Dioguardi bid $110, two other cases also disappear

3. Ct finds that complaint provides notice of claim, know what relief he seeks, doesn’t need to cite law

4. Want cases to be decided on merits

iii. Conley v. Gibson, US 1957, p. 505

1. Black members of union suing union for not representing them

2. Ct can’t grant mot to dismiss unless no set of facts under which plaintiff could prevail

3. Very difficult to dismiss claims

iv. Swierkiewicz v. Sorema N.A., US 2002, p. 517

1. Plaintiff (53 yrs old - native of Hungary, job surrounded by Frenchman) suing under age and natl origin discrimation

2. Ct employs burden shifting regime bc discrim cases hard to prove

a. Plaintiff only has to raise enough to make an inference of discrimination and defendant must rebut

3. 3 burdens

a. Burden of pleading – plaintiff’s in T VII cases

i. Who has to set forth claim or defense

b. Only have to provide short and plain stmnt showing entitled to relief

c. Persuasion – if plaintiff meets 1, this is shifted to defendant 

i. Who has to prove case?

d. Production – if plaintiff meets 1, this is shifted to defendant

i. Who has to come forward with some evidence related to claim or defense

4. Ct says don’t need to establish prima facie case, just what issue is and a little substance

a. Shift burden bc plaintiff might not have access to evidence yet

v. Phases of litigation

1. 1 Pre-litigation investigation/negotiation between parties

2. 2 Complaint

3. 3 Pre-Answer motion

4. 4 Answer/Counterclaim

5. 5 Discovery

6. 6 Summary Judgment

7. 7 Trial

8. 8 Appeal

vi. Leatherman v. Tarrant County, US 1993, p. 520

1. Supreme Court says only one pleading regime unless rules tell us otherwise

vii. Notes on pleading

1. Only have to plead that which you will ultimately have to prove, short plaint stmnt

2. Don’t have to plead counters to anticipated defenses, except in nonpayment cases where you must anticipate defendant’s payment defense by alleging nonpayment

3. Plead the improbable – if pymnt is probable, nonpayment must be pled, same with battery, etc.

4. Three reasons plaintiff complaint can be dismissed

a. No legally cognizable claim

b. Plaintiff pleads incompletely

c. ?? Plaintiff has duty to plead something (i.e. lack of contributory negligence) and doesn’t

viii. Bell Atlantic Corporation v. Twombly, US 2007 p. 595 supp

a. Plaintiff suing telecom industry in class action for consumers, violation of Sherman Act – allege that defendants tried to inhibit growth of local phone companies and not compete with other ILECs, but Sherman act doesn’t prohibit parallel conduct

b. Twombley falls in branch 1 (legally cognizable claim) or 3 (fails to plead something necessary) above

i. All allegations in light of parallel conduct and parallel conduct not illegal, therefore not grounds for claim

c. Ct overturns Conley
i. Says Conley never taken literally

ii. Say Conley not about minimum pleading standard but about what to do when plaintiff already made out a claim

d. Stevens dissent

i. Parallel conduct not unlawful, but it can be evidence of an unlawful agreement

ii. Defendant never denies claims

e. Ct doesn’t trust judges to police discovery

f. May just be about plausibility – ct doesn’t think plaintiff will be able to prove his case, and high discovery costs in antitrust actions

g. Sum judg case in disguise?

2. Big question is whether this extends beyond realm of antitrust

ix. Erickson v. Pardus, US 2007, 127 S.Ct. 2197

1. Prisoner files per se 1983 suit alleging breach of 4th and 8th amdt rights when prison failed to provide medication for liver condition

2. Complaint bounced because of plausibility, as in Twombly

a. App ct says they are conclusory allegations

3. SCOTUS reverses per curiam at certiorari stage, without hearing args – only need short plain stmnt, pro se plaintiff has less stringent standards

x. Rule 11

1. Lawyer has to sign off that there’s a good faith basis for a claim, say ‘on info and belief’ if unsure

c. The Complaint – Heightened Pleading

i. Denny v. Carey, ED of PA 1976, p. 512

1. Plaintiffs allege fraud for class actions, defendants argue that complaint doesn’t meet 9b

2. Rule 9

a. Plaintiff has to allege with particularity the circumstances of the fraud

3. Ct says R 8 a low barrier and R 9 increases it slightly – slightly more notice

a. Unfair to make victims of fraud come forward with evidence when defendants have it

4. R 9 heightened standard rationale

a. Protect reputation of defendant

b. Deter strike suits (bringing fake claim just to induce settlement)

c. Respect for completed transactions – harder to upset transactions with fraud

d. Notice for defendant – must know of actual instance of fraud

ii. Tellabs, Inc. v. Makor Issues & Rights, Ltd., US 2007, blackboard

1. Private securities litigation reform act – PSLRA

2. PSLRA requires

a. 1 Requires plaintiff to state facts constituting alleged violation

b. 2 Facts evidencing scienter (tort carried out knowingly)

i. Must state with particularity facts giving rise to a strong inference that defendant acted with required state of mind

3. SCOTUS says that it will pass dismissal if bad inferences at least as plausible as others

a. Must be at least 50/50

b. Summers v. Tice analogy, change from preponderance to inference

4. Scalia dissent

a. Says evil inference should be slightly greater – jade hawk

5. Alito opinion

a. ?? Should only be able to weigh those things alleged with particularity

b. McKenzie says this is best part of opinion

d. The Motion to Dismiss for Failure to State a Claim

i. When complaint is filed, defendant can do nothing, file pre-answer motion, or answer

ii. Rule 12

1. Only get one chance at a pre-answer motion

a. ?? Only one shot at jurisdiction, venue, forum non (favored defenses)

2. (h)(2)

a. Can raise failure to state claim defense later, judgment on pleadings

3. (b)(6) – failure to state a claim

a. ‘So what?’ – legal claim not cognizable

4. (e)

a. Motion for a more definite statement – say that claim is so vague or ambiguous that can’t reasonably prepare a response

b. Probably for cases where just barley pass 12b6, or maybe doesn’t but gives defendant a choice

iii. American Nurses’ Assocation v. Illiniois, 7th Cir. 1986, p. 531

1. Sex discrim under T VII, defendants file 12b6, say comparable worth isn’t an actual claim

2. If only comparable worth there is no claim, need allegation of actual intentional discrimination

3. Here, some valid and some invalid claims

a. Can plead self out of ct

b. Complaint can survive on valid claims despite the invalid claims

c. Complaint can survive if a claim can be inferred, don’t need literal reading only

e. The Answer

i. Rule 8(b)

1. Short plain terms

2. 3 - can generally deny allegations only if in gf want to deny every single allegation they make in the complaint

a. But, must actually want to deny all allegations

3. Can use dki (deny knowledge and information sufficient to form belief)

a. But be careful if you should have knowledge

b. Oliver v. Swiss Club, p. 545

i. Can have huge sanctions if you know or should know

f. Amending the Pleadings

i. Rule 15

1. Before responsive pleading or within 20 days

ii. Leave to amend should be freely given when justice requires

iii. Relation back

1. Schiavone, p. 558

a. Schiavone tries to sue Fortune mag but doesn’t realize that it is just subsidiary of Time

b. Sol had run and ct says mistake should fall on mistake maker

2. Congress reacts to Schiavone by passing Rule 15(c)1c

a. Must arise out of same transaction or occurrence

b. Defendant must have had notice
c. Requires notice of mistake to be given within 120 days (R 4m)

d. Defendant must have known or should have known that action would have been brought against it

e. Can’t prejudice defendant

f. Must be arising out of same transaction or occurrence

g. 15 c says that relation back is applied by governing rule

i. ?? If suit in diversity, may not get relation back

ii. Don’t want to have to go down REA path if not fed interest, don’t want plaintiffs to get more time in state ct than they would in fed ct (no forum shopping)

3. Worthington v. Wilson, CD IL 1992, p. 557

a. Changing John Doe is not correction of mistake under 15c, must be an actual mistake
b. Narrow reading of 15c
g. The Counterclaim

i. Rule 13

1. Types of counterclaims

a. Permissive – any claim that might be had against plaintiff

b. Compulsory – claim that has to be brought against plaintiff at that time

i. Arises out of same transaction and occurrence (same lang of relation back and preclusion)

h. Provisions to Deter Frivolous Pleadings

i. Rule 11

ii. Must be signed, certifying that to best of knowledge and in good faith, not filed for bad purposes, evidentiary basis

iii. Can award attny’s fees if fail above

1. Safe harbor, can withdraw and not face penalties within twenty days of service

2. Response to too much litigation about attny fees

VII. Case Management and Discovery

a. The Operation of Rule 16 – Case Management

i. Valez v. Awning Windows, Inc., 1st Cir. 2004, p. 835

1. Valez and Nieves (owner of company) in affair, Valez gets fired – sex discrim, Valez files under T VII

2. Dist ct enters omnibus scheduling order, defendant warned several times, dist ct sanctions by allowing plaintiff mot for sum judg to win, trial only on damages, plaintiff wins $750k

3. Defendant attny argues on appeal that defendant died, too much work, dist ct too strict with deadlines

4. App ct review for abuse of discretion

a. Says defendant should have put forth energy during discovery, not appeal

b. Ct may grant opposing mot partial sum judg if party does not comply with scheduling order 

c. Holding for plaintiff

ii. Notes on case management

1. Discovery is very expensive for party providing info but not for asking party

2. Though this seems to deviate from adversarial system, the system depends on the parties playing by the rules to prevent surprises at trial

3. Parties have an incentive to not provide info to other side while attempting to get info from them, and occasionally a judge needs to intervene.

b. Discovery and Rule 26

i. Rule 26

1. (f) – scheduling conference

2. Discovery – must be relevant to claims and defenses

3. Relevance is broad – doesn’t mean admissible, basically it is ok if it fits case

ii. Limits on Discovery under Rule 26

1. If discovery unreasonably burdensome, cumulative, duplicative, can be found somewhere else, had enough opportunity already, burden benefit calculus: when burdens outweigh benefits (important for electronic discovery 

iii. Rule 30 – Interrogatories

1. Usually this and doc production are done before depos to see basic info and who to depose

2. Only can propound on parties to action 

iv. Rule 34 – Request for Production of Documents

1. Only an propound on parties to action 

v. Rule 33 – Depositions

1. Advantage of this is spontaneity and surprise on deponent – takes out of opposing lawyer’s hands

2. Can depose ppl not parties to action

3. R30b6 allows depos to be directed to company and company has to pick who will testify

c. Privilege and Work Product

i. Hickman v. Taylor, US 1947, p. 800

1. Nine members on crew of tug boat, tug sinks, 5 die, Hickman is executor and sues tug company and rr company

2. Fortenbaugh, attny for tug owners, conducts interviews of surviving crew members, other side requests them, Fortenbaugh raises work product objection

3. Issue is whether parties can have access to info prepared by opposing attorneys

4. Rule 26 is about liberal access to relevant material, but ct thinks attnys from both sides should do own work

5. Other parties had already made a public testimony on facts, could get facts from this or interviews, from attny could only get attny thoughts and views of case

6. Also, plaintiff made no showing of why he couldn’t get the same info and would be unduly prejudiced if he couldn’t get attny info

7. Jackson – Concurring

a. Hickman’s request not contradicted by rules but custom, practice and common sense may outweigh this omission – bad for lawyers to have to give over their thoughts

8. Rule 26 b3 codifies Hickman

a. Can’t get doc made in preparation for trial or litigation when prepared by indiv or rep

9. Work product can be overcome by substantial need and undue hardship ( it is qualified
ii. Upjohn Co. v. United States, US 1981, p. 810

1. Upjohn learns that some of its employees were bribing foreign officials, Upjohn puts together questionnaire for certain company reps and interviews witnesses

2. Company discloses probs with SEC and IRS asks for questionnaires, notes, interview memos, Upjohn claims privilege and work product

3. SCOTUS addresses ‘control group’ notion that only ppl in a corporation’s control group get privilege

a. But – there needs to be unfettered info from all workers to attnys, hard to figure out who is in group, lower level workers may be liable

b. Privilege protects all employees for seeking advice from corporate counsel

i. Privilege is absolute, not qualified like work product

4. Docs are privileged bc although they aren’t legal advice, they are part of obtaining legal advice

5. Lower ct waives work product privilege but SCOTUS reverses

6. Undue hardship and subs need only apply to ordinary work product, to mental processes, conclusions, etc. – need much higher standard for these

a. Rule 26 b 3 b

b. Also don’t want to demoralize profession as in Hickman

iii. Elements of privilege, p. 810

1. 1 Holder of privilege is or sought to be client, 2 a communication made to member of bar, b subordinate, c in connection with being lawyer, 3 relates to fact for which attny was informed a by client, b without strangers, c for purpose of getting either i opinion on law, ii legal services, iii assistance in legal proceeding, d for purpose of committing a crime or tort, 4 privilege has been a claimed, b not waived by client

2. If there’s a stranger to the matter present or voluntary disclosure to a third party, privilege is waived

3. If accidentally disclose, to other side on notice that it is protected, inadvertent disclosure of information, not voluntary, claiming privilege – they should either destroy or return doc without looking at it

4. If info provided to govt in crim suit priv is waived in future civil suits, but cts are starting to move away from this bc it seems unfair to companies to have to divulge in crim cases and get hit again in civil

5. Privilege is absolute, not subject to substantial difficulties or undue hardship as is work product

VIII. Adjudication without Trial: Summary Judgment

a. Notes on sum judg

i. Theory is no need to go to trial if everything already on table

ii. Larger aims of rules – fewer cases go to trial

iii. Rule 56

1. C – if no genuine issue as to any material fact and the movant is entitled to judgment as a matter of law, trial only to resolve factual disputes

i. If no factual disputes, turns into a case resolved as matter of law

b. Adickes v. S.H. Kress & Co., US 1970, p. 868

i. Adickes white woman from north, goes to S for liberty school, takes students to white library, librarians refuse service and close library, cop comes on scene bc librarians call cops, walk to Woolworth’s, lunch counter full, walk out, police following her, go into Kress, told her that students could be served but she couldn’t, students don’t want to if she can’t, they walk out and she arrested for vagrancy

ii. Before civ rights act nothing illegal about being refused service for skin color, only protection was against actors operating under color of law, so Adickes had to show Kress and police conspiring

iii. Adickes alleges in complaint the cop was in the store before her arrival and can infer meeting of minds, in depo she says that a student saw him and would testify (hearsay), stmnt of Kress employee that cop was in store (but not a depo or aff)

iv. Kress alleges with affs that police not in store, and no conspiracy, moves for sj

v. Burdens

1. Initial burden on moving party to show some support for motion

a. Ct says Kress didn’t meet this burden

i. Sworn stmnt that no conspiracy not enough – this isn’t issue, must show no mtg of minds

ii. Affs saying no cops in store might be sufficient to switch burden – foreclose possibility that allegations of nonmoving party are true
iii. Moving party has a burden it wouldn’t have at trial

2. If defendant initial burden met, burden shifts to nonmoving party 

a. Ct doesn’t get to what this would be bc decides Kress failed on initial burden

b. If Kress alleged that no cop in store and burden shifted, would have to refute with evidence or ask for more time under 56f

vi. Adickes exemplary of mood toward sj – almost never granted 

1. NO – no spitting no sj

c. Celotex Corp. v. Catrett, US 1986, p. 870

i. Widow suing Celotex, alleging husband exposed to asbestos, which killed him, after discovery, Celotex files mot sum judg, dist ct grants, app ct overturns

1. Dist ct dismissed for causation – no showing plaintiff husband had come into contact with defendant’s asbestos

ii. In defendant’s initial motion defendants didn’t foreclose possibility that plaintiff’s allegations true (i.e. show that plaintiff never exposed to asbestos)

1. Simply pointed to record and said there is no evidence he was – this is other acceptable way a defendant can meet initial burden

a. Point to empty record on some important piece of nonmoving party’s case

iii. Burden shifts to plaintiff in response to mot sj, plaintiff brings forward three docs that may all be inadmissible

1. Depo of decedent in worker’s comp case, ltr from former employer, ltr from ins co saying decedent had been exposed

2. Don’t necessarily need admissible evidence but need evidence reducible to admissible evidence
3. E.g. should take depo of ins agent who wrote ltr if ask for more time 

4. But – can’t just rely on complaint when mot s j properly supported, R 56e2

iv. SCOTUS reverses app ct – says defendant met initial burden

v. The burden levels would change if plaintiff were the moving party

1. ?? Plaintiff has ultimate burden of proof at trial, so to win s j, his burden is calculated accordingly

2. Same with defendant on affirmative defenses, which he would have to prove at trial

vi. Moving party has ultimate burden of persuasion at s j stage

1. Convince decider that have better case and deserve to win

2. But – viewed in light most favorable to nonmoving party 

vii. Intermediate burden of proof to move case forward

1. Show there is enough evidence to shift burden back

viii. Does Celotex overrule Adickes?

1. Probably does, although it provides an alternate (not necessarily contradictory) way for moving party to meet initial burden, the only way this wouldn’t have worked in Adickes is if there was sufficient ev in record already, which is unlikely

d. Anderson v. Liberty Lobby, US 1986, p. 878

i. Mot for sum judg must be weighed in same way that decision will be made at trial

1. Clear and convincing, preponderance of the evidence, etc.

e. Matsushita Electric v. Zenith Radio Corp., US 1986, p. 880

i. Sherman act case – plaintiffs were American mfrs and defendants Japanese mfrs, plaintiffs claim price fixing scheme to run American mfrs out of business

ii. Ct says only thing plaintiff has to support allegation is parallel conduct, parallel conduct as a matter of law is not probabitive – evidence is irrelevant (parallel conduct not illegal), no plausible motive which is what the issue would be at trial
1. Twombly type standard 

f. Rule 56f

i. Must put forward aff with specified reasons of why it can’t respond to facts essential to s j

g. Rule 12d

i. Don’t have to bring mot sum judg after discovery, mot dismiss or on pleadings can be converted

h. Notes on sum judg

i. Ct may grant sum judg sua sponte – that is, grant it to the nonmoving party if they have a winning case

1. Must look for notice to other side, other side can respond with affs negating claims

2. Strategically tough for defendants to show enough to go to trial on their end but that it shouldn’t 

ii. Unconstitutionality?  For violation of 7th and jury trial

1. Only deciding questions of law, get rid of meritless claims as in older versions of pleading, like directed verdict

i. Scott v. Harris, US 2007, blackboard

i. Harris flees police after police attempt to pull him over for speeding

1. Police chase ensues, Scott pushes his car off the road and renders him a quadriplegic

2. Fourth amdt requires reasonable searches and seizures, can’t use excessive force, Harris sues under 1983, excessive force, Harris moves for sum judg for qualified immunity

3. Sum judg rejected at trial and appellate levels

a. Normally not appealable bc isn’t final judgment (unless sj granted) but there is qualified immunity exception making it appealable (interlocutory appeal)

4. Ct of appeals reads in light most favorable to plaintiff, says not objectively dangerous enough to warrant use of deadly force

5. Scalia

a. Videotape warrants ignoring light most favorable to plaintiff, so discredits what Harris says that can’t believe version of events that Harris gives

b. No reasonable jury could think otherwise

c. Affirms that ct must read facts in light most favorable to nonmoving party but only to extent supported by record

i. Sounds like Matsushita – didn’t believe facts bc didn’t find them plausible

6. Ginsburg concurring

a. Fact bound morass of reasonableness

i. Facts taken together show officer acted reasonably

7. Stevens dissent

a. Read dissenting opinion from the bench – very rare, shows he was very upset

b. ‘Sufficiently doubtful’ to be decided by jury

c. Dist judge would have been more able to make factual calls – should have some deference

8. But – SCOTUS is allowed de novo review

9. Ct should read in light most favorable to nonmoving party but only to extent supported by record (Matsushita)

IX. The Binding Effect of Prior Decisions: Res Judicata and Collateral Estoppel

a. Notes – 11-19

i. Two main interests are efficiency (don’t do extra work) and repose (so parties can plan lives around final decision)

ii. Res judicata/claim preclusion – valid final judgment precludes further litigation on same claim

iii. Collateral estoppel/issue preclusion - Issues of fact or law that were actually litigated and resolved by valid final judgment can’t be relitigated in subsequent action even if actual claims involved in second dispute are different

iv. Merger and bar – if claim is res judicata, any associated rights will be merged, whether actually raised or not, any attempt to assert rights on these claims will be barred

v. Valid/final judgment – valid – ct that rendered decision had jurisdiction

1. Final – terminates litigation

b. Claim Preclusion 

c. Matthews v. New York Racing Association, Inc., SD NY 1961, p. 1121

i. Matthews seeking 1 injunction for officials interfering with his attendance at racetrack, 2 money damages, 3 injunction preventing defendants from publishing libelous materials

ii. In the first suit, plaintiff asserted claims against indivs sues for libel

iii. Second suit, sues raceway asserting assault, libel, false imprisonment

iv. Defendants get res judicata

1. Facts surrounding occurrence make claim, not legal theory, claim is a grouping of facts relating to same transaction and occurrence

2. Even though suing different defendant, respondeat superior makes it same (if indivs did nothing wrong, company did nothing wrong)

a. Claim preclusion only applies to same parties or parties in privity

i. Privity defined as parties who can benefit from RJ – seems circular

v. Note - Cause of action – traditionally a particular singular legal theory

vi. Rule 13 a – compulsory counterclaims

1. If one of the indivs tried to bring a later suit against Matthews for a tort action (if he had hit them) it wouldn’t work – a compulsory counterclaim if same transaction or occurrence

2. But – under 13 b – can later bring a permissive counterclaim (one that would not have to be brought in first action)

vii. Transaction

1. If severable – multiple deliveries, probably won’t all be RJ by one action

d. Federated Department Stores, Inc. v. Moitie, US 1981, p. 1124

i. Seven plaintiffs file antitrust claims, consolidated, judge dismisses under Clayton act, five plaintiffs appeal to ct of appeals, two plaintiffs (Moitie and Clayton) file new complaint

ii. Five plaintiffs win their appeal 

iii. Plaintiffs bring action in fed ct, dist ct says RJ, appellate ct reverses for ‘simple justice’

iv. SCOTUS reverses, finding of RJ

1. Says no injustice to plaintiffs, and if there is the policy implications outweigh it

a. Need suits to end and no repetitive litigation

2. So, RJ can apply even when first ct wrong on merits

3. Incentive to appeal

4. Adherence to RJ (and avoidance of repetitive litigation) is important enough to warrant some unfairness in some individual cases

e. Final notes on RJ

i. Must be on the merits and with prejudice

ii. Can’t get RJ for smj

iii. RJ will bar litigation even on matters not litigated in first case if arise from same transaction and occurrence

1. Exception is if plaintiff didn’t bring claim bc couldn’t – i.e. if he filed breach of contract action in state ct and antitrust later in fed ct

f. Issue Preclusion/Collateral Estoppel

i. General notes on issue preclusion

1. Narrower than RJ in sense that the claims must have been actually litigated – not simply that it would have been possible to litigate them

2. Broader than RJ in that it isn’t limited to parties of first action

ii. Actually litigated

1. Must be identical issue that was already litigated

a. Level of generality as to how issue is interpreted will determine whether CE applies

iii. Cromwell v. County of Sac, US 1876, p. 1135

1. County issues thousands of dollars of bonds, supposed to be used to build ct house, ct house not built, clear chicanery, plaintiff sues to have bonds enforced

2. There had been a previous suit on the bonds for Cromwell’s behalf

a. Issue was that plaintiff had to show he didn’t know of fraud and paid for the bonds

b. Can’t use RJ, despite that parties are in privity, bc plaintiff suing on different coupons

3. Second suit, suing on different bonds

a. Whether value had been given for these is a different matter from the first set

4. Issue defined narrowly, and not sure if this would come out same way today

5. Broader issue preclusion would be beneficial because:

a. Stops gamesmanship (Cromwell a good example of gamesmanship)

b. Finality, peace

c. Efficiency – as in managerial judging, sum judg

iv. Notes on actually litigated requirement

1. Two separate requirements

a. 1 Identity of the issue – same issue as in the first litigation

i. Decide level of generality

ii. ?? Immediate facts doctrine – difference between issue and evidence – say that evidence that lead to determination doesn’t have preclusive effect

1. A tough line to draw that many don’t follow

b. 2 What part of case to look at to determine if it was actually litigated

i. Vestal – just the pleadings

ii. Hazard – contextual approach, pleadings, motions, discovery, evidence at trial, if trier of fact reached specific conclusions, admissions

1. This is the more common approach

2. Simplified – if this is what ppl were really after, then precluded, otherwise not bound

v. Necessarily Decided

vi. Rios v. Davis, TX 1963, p. 1142

1. Rios driving Popular Dry Goods vehicle in accident with Davis

2. First case - Popular v. Davis (Davis impleads Rios)

a. Popular sues Davis for damage to vehicle, Davis impleads Rios as third party defendant impleads 

b. Ct decides all parties are negligent and nobody can recover bc of contributory negligent

3. Second case – Rios v. Davis

a. Trial ct says Rios is collaterally estopped

b. Rios had been found negligent in first case but didn’t have ability to appeal

c. If ct had found that Rios wasn’t negligent, it wouldn’t have changed the outcome – so not necessary to final judgment
d. Policy rationale – it isn’t just the party’s inability to appeal but that they may not have brought a full defense for an action they didn’t consider important, may not have been examined as thoroughly
e. A finding of fact that is not material or essential to the judgment of a suit between two parties is not binding on the parties in a later suit 
f. If there the ct offered alternative grounds

i. Probably that neither would be necessarily litigated

ii. Use a counterfactual to see if it would change the outcome in the first case

iii. First rstmnt takes position that both precluded, second says that neither

vii. The required quality of judgment

1. Default analysis

a. Considered actually and necessarily litigated

b. Preclusion provides defendant with a greater incentive to litigate vigorously, causes less litigation

i. But maybe should weigh defendant’s lack of incentive to fight

2. Consent decree/judgment – parties settle but get an order

a. Seems like their negotiations were same as actually litigating, but should we honor a clause saying no preclusive effect

i. If a contract we likely will, but should we honor private contract over judicial doctrine

g. Persons Benefited and Persons Bound by Preclusion

i. The Decline of Mutuality Doctrine

ii. Parklane Hosiery Co. v. Shore, US 1979, p. 1169

1. Parklane and others allegedly made materially false statements about merger

2. In first action SEC brings suit and wins, gets declaratory judgment that stmnts had been misleading

a. First action is SEC v. Parklane (P1 v. D1)

3. In second action, Shore wants damages and to preclude Parklane from contesting that judgment was misleading

4. Dist ct denies mot saying Shore would have different burden – showing that there was injury

a. App ct reverses saying that Parklane had adequate chance to contest claims

5. Seventh Amdt question

a. No jury in first proceeding bc it was in equity

b. Ct not too concerned with 7th amdt question

i. Says times have changed since 1791 and that rights have been watered down

ii. Says if SEC were bringing second suit, Parklane would be bound, so it seems like a question of mutuality

6. Offensive non-mutual collateral estoppel

a. Shore using collateral estoppel offensively

b. And nonmutual in sense that he wasn’t party to first action

c. Mutuality – same party or party with privity

7. Defensive nonmutual collateral estoppel ok

a. This is where defendant not a party to first action invokes collateral estoppel on plaintiff party to first action

b. Gives plaintiff incentive to join all defendants

8. But – offensive may give wrong incentives – for plaintiffs to wait and see if other plaintiffs win

9. Curry hypothetical – train accident and fifty injured passengers

a. Doesn’t make sense that first 25 might get nothing, then one plaintiff wins and all the rest can collect under offensive

b. Twin rationales

i. Possible unfairness to defendant – if other procedural tools available in second case

ii. Doesn’t necessarily save on litigation – incentive for plaintiffs to wait and see

10. Test for future determinations of use of offensive n-m ce

a. Could the plaintiff have joined the first action?

b. Does it cause unfairness to defendant?
i. Kind of circular bc preclusion rules affect how defendant will behave in lawsuit

ii. Look at incentive to litigate, procedural questions

c. Look at inconsistent rulings – don’t want a Curry situation

d. If defendants lose first, use other args

11. Rehnquist dissents – says it’s heads I win, tails you lose, right to jury trial should be preserved, no grounding in past procedural mechanisms like sum judg, jnov

12. Holding here

a. Shore couldn’t have joined first action (no wait and see), incentive to fight vigorously, no inconsistencies (though only one prior ruling), no huge procedural differences

iii. Semtek v. Lockheed Martin, p. 1198

1. Semtek sues Lockheed in CA state ct, Lockheed removes to fed ct, fed ct dismisses ‘on the merits and with prejudice’, Semtek didn’t get in under CA sol, dismissed under York

2. Semtek brings same suit in MD (3 yr sol), Lockheed can’t remove bc is citizen of MD

3. CA rule is that if dismissed under sol, it isn’t on merits, just can’t be brought in CA

4. Ct says it needs to use fed common law, Erie concerns but ct decides rule regarding fed preclusion is fed rule, fed common law rule is to look at state rule when in diversity, so it will use CA rule

5. Unique question of Semtek is how state ct should treat SCOTUS finding – preclusive effect?

a. No full faith and credit under Constitution for fed ct judgments

6. Lockheed says under 41 b there is preclusive effect

a. SCOTUS says 41 b not always a preclusive effect

b. Seems like rules may not apply in state ct though – the fed rules

c. Scalia says it is odd that such an important rule would be buried and that nobody had pointed it out previously

7. Semtek argues based on Richelieu that RJ doesn’t apply – but this was pre-Erie case

8. So, if it isn’t given preclusive effect in CA, MD will have to honor rule

9. Boyle in light of Semtek

a. Need uniformity – uniformity is interest

b. Semtek causes uniformity through piggybacking in that fed interest is to prevent forum shopping and equal admin of laws

X. Class Actions

a. Joinder of Parties

b. Provident Tradesmens Bank & Trust Co. v. Patterson, US 1968, p. 616

i. Dutcher – owner, Cionci – driver (dies), Cionci drives across the median, kills Lynch – passenger of Cionci (dies), Harris – passenger, Smith – truck driver (dies)

ii. First suit – Lynch v. Cionci’s estate – Lynch wins $50k but can’t enforce

iii. Second set of suits, Harris and Smith v. Cionci, but never litigated

iv. Fourth suit - Lynch, Smith, Harris v. Lumbermens Ins. (Dutcher’s insurer), Estate of Cionci

1. Lynch suing bc Dutcher insurance has money, despite already winning against Cionci estate, but Dutcher not present

2. Policy covers anyone who had permission to drive car, question is whether Cionci had permission

3. Finding against ins co, ins co appeals

4. Says Dutcher an indispensable party

a. R 20 – parties can join if assert right (same for defendants), liberal joinder – more efficient, aid to adjudication of disputes on merits

i. R 19 - If in stranger party’s absence, parties before ct can’t be afforded complete relief

1. 19b – if you can’t join someone you must join, action must be dismissed – but Harlan doesn’t read it quite this way

5. R 19 to protect 4 interests
a. Plaintiff interest in forum – if Dutcher joined, no diversity

b. Defendant interest in avoiding multiple litigation

c. Stranger’s interest – whether finding could impede his rights

d. Public interest of complete, consistent, and efficient of controversy – one time, one forum, for good

i. Other suits probably won’t be reopened, have come this far so a waste to throw it out

v. Harlan says an indispensable party is a conclusory term, not an analytic step – weigh the factors
1. Can’t automatically dismiss – need to do full inquiry
c. General Notes on Class Actions

i. Response to when really difficult to join all parties

ii. Need other device when joinder is impracticable

d. Due Process

e. Hansberry v. Lee, US 1940, p. 691

i. Plaintiffs landowners have contracted with others, attaching a covenant to land, providing that land couldn’t be owned or used by black people, Hansberries moved to mostly white area trying to establish self as buffer zone for fully white areas, covenant said it wouldn’t go into effect until 95% of the frontage had signed on, Hansberry argues that 95% hadn’t signed so not in effect

ii. Plaintiff argues that in previous proceeding, owners sued to enforce the covenant and the signing issue was stipulated to by both sides

iii. Turns out that low number of owners had signed on but plaintiff says it doesn’t matter because issue is precluded

iv. Hansberries not in trial nor represented ( exception is representative action

v. SCOTUS reverses

1. Pennoyer – not bound unless named and served, no valid judgment

2. Response is representative action – If a common interest where those not joined in lawsuit, and not joined parties fairly represented, exception to being served

a. Can have a virtual day in court replace actual day
3. Ct says Hansberries’ interests weren’t represented
a. Landowner class is too broad bc Hansberries’ interests are different and in first case both were landowners and had different interests

i. Absurd results

vi. Hansberry is a narrow reading of ‘class’ but it shows that only criteria are commonality of interests and adequacy of representation

f. Rule 23

i. A – Prereqs to class action

1. A class (can be plaintiffs or defendants), a representative

2. Numerosity – so large that joinder is impracticable

3. Commonality – questions of law or fact common to class

4. Typicality – claims of rep must be typical of class

a. Can’t have someone who might want to settle early, so have reps for various stations within class

5. Adequacy of representation – comes down to counsel

ii. B – types of classes

1. Prejudice classes – mandatory class (can’t opt out if it is properly certified)

a. Without a class action, someone with interest in litigation might be subject to inconsistent litigations or might be unable to protect interests – eg. Limited fund classes

2. Injunctive class action or civil rights class actions – mandatory class

a. Most common – suing to enforce civil rights legis

3. Opt out class – not mandatory

a. These get all attention bc of aggregation of claims, big tort actions

b. Additional requirements – common issues must predominate and class action must be superior procedurally to anything else

g. Class Actions in General – 23b3 requirements
h. Castano v. America Tobacco Co., 5th Cir. 1996, p. 675

i. Cigarette smokers and families as class sue big tobacco for not telling plaintiffs that cigarettes had nicotine, fraud, added nicotine

ii. Dist ct certified for punitive damages and core liability – not all issues

1. Certification isn’t class/no class – can have only some claims survive
a. 23c4 – can carve out pieces of claim

b. 23c5 – can create sub-classes

iii. Dist ct gives it to 5th on interlocutory appeal – before final judgment

iv. 23c1b – certification will define class

1. Appoints counsel

2. Usually a victory for plaintiffs bc defendants will settle quickly

v. App ct – two reasons it shouldn’t have been certified

1. Didn’t analyze state law question – important for tort claims

a. It could be that it doesn’t matter but have to check

2. Didn’t determine how trial on merits would be conducted – important for opt out class
a. Predominance req – must show common interests will predominate over variations, in this case fraud is individualized and hard to tell if it’s predominance

b. Superiority – show that class method is superior to other methods

i. In fraud case, must have reliance for each member which could be impossible in class setting

c. Four matters relevant to finding predominance and superiority – three relate to judicial economy, one is about class members’ interests in prosecuting or defending own action

vi. Other piece of manageability prob is that in fraud case, would have to show reliance, which is individualized, potentially limitless side hearings

1. Also, an immature tort for most plaintiffs
vii. Ct calls class action potential ‘judicial blackmail’ – potential unfairness
1. Facing huge class, defendants will just settle

i. Jurisdictional Issues
j. Phillips Petroleum Co. v. Shutts, US 1985, p. 699

i. Phillips purchases natural gas from fields leased from indivs, fields have ppl with interests in them, those ppl get royalties, fields are all over US, KS certifies the class, 33,000 ppl, 50 states, DC, and from other countries other owners even more spread out, Shutts sues in state ct for delayed royalties

1. Close to 5k drop out of class – relatively high

ii. Very few have any connection with KS, but ct decides to use KS law

iii. Cert to SCOTUS

iv. Phillips args to SCOTUS – two due process type args

1. 1 Personal Jurisdiction

a. Due process violation of rights of absent plaintiffs, worried that absent plaintiffs could come back and sue later bc ct might not have jurisdiction over class members of plaintiffs and judgment not binding (only binding against Phillips), or that plaintiffs might be unfairly precluded from bringing their action

2. 2 Choice of law

a. Says not appropriate to use KS law, uses full faith and credit

v. SCOTUS doesn’t buy this arg

1. Due process arg

a. Says burdens higher for defendant if they don’t come to ct so protection through due process is higher too

i. Class members essentially have everything taken care of through class process (virtual day in ct)

b. Also, there are judicial protections for absent plaintiffs

i. Lawyer fighting for absent plaintiff’s interests, judge monitoring, and absent plaintiff can just opt out

c. Even the defendant is fighting to provide for their interests

d. Phillips says there should be an opt in

i. Ct says fewer burdens so fewer protections, many ppl opted out, if there were an opt in many ppl would simply not do it (laziness)

2. Choice of law question

a. SCOTUS says KS must investigate to find out differences in substantive law

i. Full faith and credit is not only about judgments but respecting substantive law

b. But – KS state interest also should be weighed

i. Sovereign concern – but may not exist if field in LA for example

c. Expectations of class members – like minimum contacts – if they know they have some contacts with state, they should be on notice about being hailed into court there

k. Settlement Classes

l. Amchem Products, Inc. v. Windsor, US 1997, p. 708

i. Addressing asbestos litigation crisis, attempting global settlement

ii. Commonality in class – adversely affected by past exposure to products manufactured by one or more the 20 CCR defendants

iii. Defendants will collectively pool money to pay for settlement scheme, provide matrix for paying out damages

iv. Advantages to plaintiffs – lower transaction costs

v. Advantages to defendants – global peace

vi. Ppl included in class – ppl exposed with no present illness, future exposures, families (no subclasses)

vii. Unnamed plaintiffs object

viii. R 23 e – before a class action can be settled, it must be judicially approved

1. Must be hearing and opportunity to be heard to all plaintiffs

2. Judicial determination of fairness and adequacy of settlement

3. Applies to all types of classes

4. 23b3 – another opportunity to opt out

5. Plaintiffs can object and objection can’t be withdrawn until reviewed by ct

a. Protection against reverse auctions, attnys taking advantage of clients

ix. Objections 

1. Objections – numerical caps on claims, caps on how many claims can be brought, denial of compensation to some claims that would be recognized (med monitoring), no adjustment for inflation

2. Concern of conflict of interests, that future plaintiffs would be willing to take less fewer expenses for an increase in the current settlement

x. Note on subclasses

1. In class action – can have subclasses where commonality not exact amongst groups

2. Rule-driven reason – even within class with some unifying commonality, there could be potential conflicts

3. Pragmatic reason – certification can be undone through final judgment and don’t want to be overturned and have class decertified, or have to decertify and do it all again

xi. Ct of Appeals reverses

1. Says no predominance, adequacy of representation concerns under 23a4, superiority question (this class seems to unwieldy to be able to proceed to trial – like Castano)

xii. Questions for SCOTUS

1. Whether inability to try case should make any difference when this was a case that would never be tried but would only be settled

a. Does settlement matter in determining whether to certify class?

xiii. SCOTUS says that unlike Castano, the intention is not to try this case

xiv. SCOTUS agrees with App Ct on conflict of interest

1. Adequacy concerns – divergence of interests

2. Not cohesive enough – so no predominance

xv. Can’t shoehorn this into adversarial system, should be left to legislature

xvi. Breyer dissent

1. Thinks they didn’t give settlement enough weight

a. Arms length negotiations between attnys, not sure if it’s fair but can’t say it isn’t without some development at the ct of appeals level

m. Ortiz v. Fibreboard Corp., US 1999, p. 721

i. After dealing with thousands of cases, Fibreboard decides to try for global peace, pool value of firm and insurance policies in fund, will create prejudice class 23b1b – limited fund class

ii. Included in class – present claims that hadn’t yet filed and those who may not be able to file yet but will be able to

iii. Ct’s concerns

1. Can’t opt out, so plaintiffs could be prejudiced

2. Concern that those with injuries before 1959 (when ins policy expired) would be forced to take reduced settlements

3. Fibreboard not putting all assets into pool, so not representing actual amount plaintiffs would have access to

a. Saving equity

iv. Fibreboard bottom lines 

1. Same concerns of settlement classes in opt out class carry over to mandatory classes

2. Don’t use a class action to effectively go into bankruptcy and try to preserve equity, just go into bankruptcy
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