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I. Introduction

A. Why is law of evidence so elaborate?

1. separation of trier of fact and the law official; in civil law countries they don’t emphasize juries as much, the judge decides; it is easier for the judge than the jury to ignore irrelevant evidence

B. Judges in US system are particularly passive, why?

1. We value the adversary system (v. the inquisitorial system); lawyers control the evidence and decide what will be put in; in other countries, at least for criminal cases, the magistrate will collect evidence and decide what will be admitted; 

C. Federal rules of evidence are based on tradition; they are hard to read without an understanding of tradition; rules of evidence are quite formalistic

D. All evidence must be presented by someone (a witness) – purpose is to give opposing party a chance to question it

1. exception is judicial notice; judicial notice concerns matters where there is no dispute

E. Direct v. circumstantial evidence

1. both types require someone to present it; 

2. direct evidence is generally felt to be more reliable than circumstantial evidence in our tradition

a) but this is not always true; e.g. fingerprint evidence is circumstantial but felt to be more reliable than some other types of evidence

F. “Relevance” v. “material”

1. hard to define difference between relevance and material; 

2. material means that it is genuinely important to the proceedings, relevance means that it is important generally

G. Voire Dire

1. definition (Black’s Law Dictionary)

a) “A preliminary examination to test the competency of a witness or evidence.”

H. Order of evidence

1. plaintiff’s evidence

2. motion to dismiss (usually denied)

3. defendant’s case

4. motions

5. rebuttal

I. Authentication

1. definition

a) proponent must offer a foundation of evidence sufficient to support a finding that the (document) is genuine and what it purports to be

II. The Basic Concept – Relevancy

A. Definition

1. FRE 401:  “’Relevant evidence’ means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”

2. C:  relevant evidence tends to show the existence of a fact, doesn’t have to prove it conclusively or even have to be believable

a) Relevance just means that the document, etc has some importance to the proceedings; normally that is a social judgment, based on our experience of the world; 

(1) Example:  in a divorce case could ask whether there was adultery; might be relevant if husband went into a hotel room with a woman not his wife and didn’t reemerge until morning

b) Rarely relevant evidence can be excluded, rule 403; almost never used in real life;

(1) Relevant evidence is almost never excluded; reputation of violence, etc. is not usually taken because it is prejudicial; also don’t take testimony that the person has committed the crime before because it is prejudicial

c) Character evidence (rule 404);

(1) Rule says that “evidence of a person’s character or trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except…”

(a) C says but if it has the slightest relevancy then it will be taken

B. Articulating relevancy

1. C says people are poor at explaining why things are relevant

2. example:  woman was murdered in her home; stocking tops matching stockings found under the woman’s body were found in the defendant’s home; court articulated the relevance: 

a) “the stocking tops found in defendant’s room were relevant to identify defendant because their presence on his dresser and in a drawer thereof among other articles of wearing apparel with a knot or knots tied I the end away from what was formerly the top of the stockings indicates that the defendant had some use for women’s stocking tops.  This interest in women’s stocking tops is a circumstance that tends to identify defendant as the person who removed the stockings from the victim and took away the top of one and the whole of the other.  Although the presence of the stocking tops in defendant’s room was not by itself sufficient to identify defendant as the criminal, it constituted a logical link in the chain of evidence….Evidence that tends to throw light on a fact in dispute may be admitted.  The weight to be given to such evidence will be determined by the jury…”  (People v. Adamson, text 6)

(1) C says the two points of this case are

(a) How do we articulate the relevancy of something that is odd but slightly persuasive

(b) Notice how weak the restriction on relevancy is (see rule 404)

3. example (Problem 1 - 3 NY Times articles (handouts) on Van Bulow case) :  Van Bulow charged with murdering his wife with insulin; testimony:

a) Van Bulow said he is always concerned for his wife

(1) Relevance:  if he is a caring husband he wouldn’t kill his wife; but you would expect him to falsely say these things; this is slightly persuasive and it is up to the jury to decide the weight; don’t say that it is easy to falsify so not relevant(?)

b) Driver said he frequently took victim to the drug store to pick up medicines which could have been used by victim for self-injection

(1) Relevance:  not strong because she could have been getting a prescription for some benign medicine; idea is that she had access to controlled substances and sometime used them

c) Driver said that victim had been treated by several doctors

(1) Relevance:  tells us that she had access to controlled substances which is relevant to theory that she abused controlled substances;  C says this is a risky piece of evidence unless you can flush it out by finding out who the doctors are, ortherwise jury not likely to give it much weight

d) Gurley testified that most money that Van Bulow ever earned was $25K in 1980 and had no income by himself at all in the six years; (C says probably knows this by tax return so maybe would have been better to just use the tax return)

(1) Relevance of statement of van bulow’s earnings:  fact that van bulow needed her money to support himself gives us a fairly clear cut motive; but is weakened by fact that easiest way to have access to the money is to stay married; but then have the ultimatum by the mistress for van bulow to leave the victim; but he can’t simply get a divorce because it would leave him without the money

e) Doctors testified that the coma was caused by an insulin injection

(1) Relevance:  relevant because both victim and van bulow had access to insulin at the time of her death

f) Testimony that van bulow could have earned 300K/year

(1) Relevance:  contradicts the other testimony that van bulow relied on his wife to financially support himself

g) Testimony of exercise trainer that victim had mentioned something about using insulin for weight control

(1) Relevance:  shows that victim was familiar with self-administration of insulin for illegitimate purposes;

h) Huggins testimony that he heard victim say (after her first coma) she had tried to kill herself

(1) Relevance:  this makes it much less likely that husband had tried to kill her

i) Testimony by Huggins that victim was depressed

(1) Relevance:  makes it more likely that victim had tried to kill herself

j) Testimony by doctor that victim was depressed and entertained suicidal thoughts

(1) Relevance:  makes it more likely that she would have tried to kill herself

k) Testimony by Sanders that exercise trainer who testified wasn’t around when victim was supposed to have made the statements

(1) Relevance:  contradicts the testimony of the exercise trainer and weakens defense argument that victim had self-injected insulin

4. example (Imwink 95)

a) complaint alleges that defendant assaulted the plaintiff with a knife;  the witness is a police officer who investigated the complaint; the officer found a knife on the ground at the location;

(1) relevance:  presence of a knife at the scene where plaintiff claims to be stabbed that would fit into the scenario makes it more likely that the plaintiff was stabbed; the item doesn’t have to prove the fact, just has to make it more probable

5. example

a) photo in knihal case (text p150) shows knihal standing over a pair of legs; photo was taken 1 hour after the crime

(1) relevance:  If you were trying to show as part of the historical record that knihal was still there an hour later then it might have some slight relevance

6. example

a) videotape in problem 4 (murder of patrolman)

(1) relevance:  it is implied by it being the right object and whether there were any changes; changes don’t necessarily keep it out if the changes are relevant or can be explained

7. example (problem 5)

a) your client is a manufacturer who sells saw blades under trade name “sharp saw”; man named Sharp starts selling blades also called sharp saws, so you sue for trademark infringement; your client found out because there was a mix up with the steel shipment; what is the relevance of the shipping records in a trademark case?

(1) Relevance:  shows confusion (which shows injury in a trademark case?)

(a) But in this case the confusion is on part of suppliers and not the public so may be a little weaker

8. example (problem 5)

a) what is relevance that Jerry Sharp received steel from USX?

(1) Relevance:  makes it slightly more likely that steel was misdirected than if no steel had been received

III. Grounds for Objection

A. FRE 103a1 (Objection):

1. “In case the ruling is one admitting evidence, a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context…”

B. Specificity of the objection (text 88-91)

1. Normally the ground for an objection to the admission of evidence must be specified;  

2. Generally, stating the grounds as “incompetent, irrelevant and immaterial” is not sufficiently specific (although it has been suggested that if the basis for the objection is relevancy then that wording may be sufficient)

C. Situations

1. an objection is made in general terms without specifying the grounds and the trial judge sustains it

a) no answer given as to what appeal court should do

2. an objection is made in general terms without specifying the grounds and the objection is overruled; should appeal court consider the proper specific objection?

a) Some courts do

3. a specific objection is made, but on the wrong grounds and it is overruled; may correct grounds be specified on appeal?

a) No clear answer given

4. a specific objection is made to evidence and it is excluded but the ground relied upon was incorrect although a correct reason for exclusion could have been offered; should appellate court reverse?

a) Wigmore says no

D. Examples

1. Van Bulow case

a) Gurley testified that Van Bulow only made a small amount of money in oneyear

(1) Might object to this on basis that gurley is not competent; he doesn’t personally know what van bulow earned, he only knows what was on the tax return; so this is hearsay

(a) If court overruled then you have to say why you are objecting; could even just say “objection, incompetent”, but probably would have to say more than that; your support of your objection has to be specific enough for the court to rule on your point

(b) If you object on basis of competence but there is a valid objection based on hearsay then you don’t get the benefit of the valid objection unless you bring it up

IV. Types of Evidence I – Real and Demonstrative Evidence

A. Introduction of Objects at Trial

1. Nothing in the federal rules on how to do this

2. You do find some very general rules (e.g. Authentication, Rule 901) which don’t help when trying to introduce objects

3. C says you always need three things with respect to objects

a) Object Identified by witness

b) Relevant

c) Same condition as before

4. Elements of foundation

a) From Imwinkelried

(1) The object has a unique characteristic

(2) The witness observed the characteristic on a previous occasion

(3) The witness identifies the exhibit as the object

(4) The witness rests the identification on his or her present recognition of the characteristic

(5) As best he or she can tell, the exhibit is in the same condition as it was when he or she initially received the object

b) From C:

(1) Elements:  1.  identified by witness, 2.  same condition as before, 3.  relevant

(a) Identified by witness

(b) Same condition as before

(i) Related to Chain of custody

(a) FRE 901 doesn’t require that there be no conceivable break in the chain

(i) C says some courts are very particular about chain of custody but don’t need to be

(ii) Example:  suppose you have a case that involves a weapon; what do you need?

(a) Weapon authenticated

(b) Need to know that it is the same pistol taken from the defendant on that date and that it is relevant

(c) That gun is in same condition as on the date (e.g. ask whether the gun is operable)

(iii) Example:  

(a) Fireman was injured on the job; doctor took blood sample and gave it to a fire department chauffeur;  chauffeur took weekend off and didn’t bring it in until Monday; Chauffeur couldn’t show that the sample was in the same condition; so chain of custody is OK here but condition is not (Amaro v. City of New York, text p117)

(iv) Example:  

(a) slip and fall case; plaintiff alleges too much wax on floor; bottle of wax not originally introduced but jury asks to see the bottle of wax to look at “how thin it is”;  appeal court said the bottle of wax had been improperly admitted because we can’t assume that the wax remained unchanged for the 4.5 years in an unsealed bottle (Anderson v. Berg, text 119)

(v) Example:

(a) How to introduce floor sample demonstration in Anderson v. Berg

(i) Put janitor on to testify that the conditions were the same as before the wax was laid down (this is interested testimony since he is an employee of defendant, but interested testimony is still admissible)

(ii) Then have somebody walk over the floor and say whether or not it is slippery (but wouldn’t be very helpful because it is too subjective)

(iii) C says it is better to get an expert to testify about the effects of the wax or could video tape people walking over it and not falling down

(vi) Failure to follow procedures

(a) Doesn’t affect admissibility of evidence, but may take away from credibility of the witness

(i) Example:  If police department in problem 2 had a procedure for evidence then that would take away from credibility of the police witness wouldn’t affect the admissibility of the pistol

(b) Usual procedure for police would be for the officer to turn in the evidence to the property clerk and get a voucher; officer will say that he turned it in, hasn’t seen it until turned in his voucher this morning and has had it in his possession until go to court, etc;

(c) Relevant

(i) C says this means it has to be the right piece and in the same condition (is this to show relevance or to satisfy the foundation?)

(ii) Example:  

(a) belt loops in problem 2;  relevance is that since the pants had no belt loops it contradicts the testimony of the officer

(iii) example:

(a) what is the relevance of the “thinness” of the wax or the bottle of wax in the Anderson v. Berg case?

(i) Relevance is not clear because we need to know how it acts on the floor; since liquid wax hardens when it gets on the floor it is not clear what difference it makes what it is like in the bottle

(b) Could the bottle of wax ever be made relevant in the Anderson v. Berg case?

(i) Could try to do some sort of demonstration; e.g. use wax from the bottle to wax the floor under the same conditions; would have to get testimony that the conditions were the same and that would make it admissible

(iv) Example:

(a) What is relevance of the demonstration that the officer was able to climb through the garbage shoot in Anderson case?

(i) Would be relevant because we want to know if it is possible to do

(2) Example (problem 2 from syllabus):

(a) “Facts”:  Guy Tiffany is charged with attempted murder of a policeman, by pointing a pistol at the officer and pulling the trigger; pistol misfired and police officer shot Tiffany several times;

(b) Chain of custody of the gun:

(i) Prosecution would ask where the pistol has been since that day

(a) Officer would say he put them in a drawer

(ii) Prosecution:  “after that”

(a) Officer:  They stayed there

(iii) Prosecution:  anything else happened to them

(iv) So chain of custody established so we know we have the right piece

(v) Defense could cast doubt by asking if anyone else has custody to the drawer or if it is the normal procedure for officers to take home evidence, but this doesn’t change the admissibility of the evidence

(vi) Doesn’t matter that there is a conceivable break in the chain of custody by others having access to the drawer

(c) Objection to introduction of pistol into evidence

(i) If defense objects to the introduction of the gun and says that no gun was involved and that defendant was framed, the objection can’t be sustained because fact that you claim the officers are lying about the circumstances doesn’t matter as long as the evidence is admitted properly (weight to give the evidence will be decided by the jury)

(d) Chain of custody of the pants:

(i) 2 ways to offer into evidence

(a) bad way:  say hospital took them off and store them in his name

(i) hospital will say that they will only give them if defendant signs a voucher for them

(ii) problem is that if defendant gets them then it will cast doubt over the piece of evidence because he could have tampered with it 

(iii) another problem is that you would have to put the defendant on the stand to introduce the evidence

(b) better way:  issue a subpoena to the hospital

(i) now able to put the clerk on the witness stand to introduce the evidence; would ask clerk what is in the bag? (would say it is Tiffany’s clothing); then would ask what procedure is used for patient’s clothing?; then ask if anything is done to the clothing?; then if anything in particular was done to this clothing;

(e) relevancy of the belt loops?

(i) It contradicts the officer’s testimony about belt loops

(ii) How could you contradict the officer’s testimony about the belt loops?

(a) Could ask the officer if he was sure about taking the thing out of the belt loops; then ask if there were not belt loops if this would change his story

(f) How to introduce the testimony if mother had gotten the pants from the hospital

(i) To show it is the right piece have to ask her

(a) First she would have to recognize the clothing as Tiffany’s

(b) Then she would have to say that those were the clothes Tiffany was wearing that night

(i) Prosecution could voire dire:  does she make a habit if knowing what her son wears when he leaves the house

(c) Then ask her how she got the clothes

(d) The ask her what happened to the clothing after she brought the clothes home

(ii) Problem might be that the condition of the clothes have changed since she last saw them – now they are blood-stained and bullet holes in them

(g) Will defense want to prove that the stains on the clothes are blood or Tiffany’s blood?

(i) Probably doesn’t help much

(h) Will you want to prove that the holes are bullet holes?

(i) Would be hard to do and not worth much

(i) Will the prosecution want to test the clothing for any purpose?

(i) Might want to see if the belt loops had been removed

B. Demonstrative Evidence

1. Recordings, films, photos, etc; sometimes can be actual records of robberies, conspiracies, etc; so there isn’t a single way of introducing a photo, map, etc – it depends on the relevance

2. Demonstrations:

a) Usually are not complicated like in Anderson case  hypos

b) Similarity of conditions:  showing similarity of conditions is important for both demonstrations and experiments

c) Demonstrations and experiments will generally be admissible if the trial judge concludes that their relevance outweighs any prejudice, waste of time, confusion, etc. that might result

(1) Demonstrations

(a) Most frequent kind of demonstration in the courtroom is that in which an injured plaintiff displays the body part that has been injured.  Courts nearly always permit a simple display of an injury, on the theory that its relevance is greater than any prejudice that might result

(i) Courts insist that the demonstration be relevant, in the sense that matters demonstrated are similar to the matter in issue

(2) Experiments

(a) A party will often want to make an experiment to determine whether an event is possible, or to determine the causes of a prior event.   This may take place in court or out of court prior to the trial

(i) In court:

(a) Trial judge has broad discretion as in determining whether to allow a demonstration

(b) The court will pay special attention to whether there is sufficient similarity of conditions between the original event and the test

(i) Example:  in Hall v. GM trial judge correctly used her discretion in excluding the experiment where GM tried to show that a similarly defective drive shaft on a similar car did not veer off the road; court said the conditions were not similar enough:  the drive shaft was taped in the experiment (and not, obviously, in the event and that in the experiment the car was pushed to the proper speed rather than getting there under its own power)

d) Example:  

(1) in People v. Adamson case the suspect was alleged to have climbed through the garbage shoot;  demonstration was to have a man of similar size (have to show the dimensions of the suspect and the demonstrator are similar) climb through the garbage shoot to show that the suspect could have fit

(a) how do you get this demonstration into evidence?

(i) have to have the testimony of the person who crawled through the shoot that he was able to do it

(ii) or have separate testimony or stipulation of the dimensions of the defendant, but would have to show that the police man would be substantially similar to the dimensions

(iii) (would you have to show that the conditions of the shoot were unchanged or would this be assumed that nobody had tampered with the shoot, e.g. done something to it to make it easier to climb through?)

e) Example:

(1) In Anderson v. Berg case, you could try to establish the relevance of the wax by doing a demonstration;

(a) Would have to show through testimony that the underlying floor is in the same condition as when the incident occurred

(b) Would have to get testimony that the application of the wax was the same as before

(i) Could check how slippery the floor is at this point

(c) Could get expert testimony from consumer reports or a chemist to testify how much more slippery the wax gets as you add layers

(d) How would you introduce the floor sample into evidence?

(i) Put janitor on to testify that the conditions were the same as before the wax was laid down (this is interested testimony since he is an employee of defendant, but interested testimony is still admissible)

(ii) Then have somebody walk over the floor and say whether or not it is slippery (but wouldn’t be very helpful because it is too subjective)

(iii) C says it is better to get an expert to testify about the effects of the wax or could video tape people walking over it and not falling down

(e) What if bottle of wax hadn’t been saved?

(i) Would have to use a sample that was “substantially similar” to the original – would have to see if the formula had changed if you want to use fresh wax of same brand

f) Example:

(1) Woman is driving a new GM car but has reported problems with it; then she is driving and car goes off the road and hits a tree and she is severely injured; woman says that accident was due to a defect in the drive shaft;  she has a prima facie case because she has a theory and expert testimony to support it;  GM does several demonstrations to disprove her theory; first they tape a drive shaft on a similar car and push it up to speed but drive shaft doesn’t break; then GM weakens the drive shaft and when it breaks the car doesn’t swerve off the road; court doesn’t admit the first test because isn’t similar enough to what really happened; court did admit testimony to the second set of tests; note video from the second test was not admitted (GM could have repeated the experiment many times until they got the result that they wanted, and no chance to cross exam the video) (Hall v. GM, text 145)

3. Diagrams

a) To introduce have to have a witness testify that it accurately reflects the events at the time(?)

b) Usually is a diagram that is simple, done by the witness who saw the scene at the time

c) Testimony of the diagram drawer (artist) isn’t very helpful because he wasn’t there for the historical facts

d) Elements of foundation (for verification of a diagram) from Imwink (p89)

(1) Diagram depicts a certain area or object

(2) Witness is familiar with that area or object

(3) Witness explains the basis for his or her familiarity with the area or object

(4) In the witness’s opinion, the diagram is an accurate depiction of that area or object

4. Models

a) Similar to diagrams

b) Example:

(1) Doctor shows where the injuries occurred on a scaled down model of a skeleton (imwink p92)

(a) Not hard to show this would be substantially similar and the relevance would be obvious

c) Foundation for the use of a model (imwink p92)

(1) Witness needs the visual aid to explain his or her testimony

(2) Aid depicts a certain scene or object

(3) Witness is familiar with the scene or object

(4) Witness explains the basis for his or her familiarity with the scene or object

(5) In the witness’s opinion, the aid is a “true,” “accurate,” “good,” or “fair” model of the scene or object

5. Photos

a) To introduce a photo you have to have a witness testify what the scene looked like and say the photo accurately depicts the scene at the time (or just have the witness verify that the photo accurately depicts the scene at the time)

b) Traditionally photos were only used as diagrams and not part of the historical record

c) Example:

(1) Photo taken 1 hour after a man was killed at a bar showed defendant standing over another man on the ground (see a person’s legs on the ground); (Knihal v. State, text 150)  

(a) problems with allowing this as evidence:

(i) It was taken an hour after the events occurred; so in a sense can’t show the relevance of the photo because they may not reflect the events at the time of the crime

(a) We don’t know whose legs are on the ground

(b) Body may have been arranged in the interim

(ii) So problem is that prosecution tried to introduce this in the traditional manner as a diagram but tried to use it not as a diagram but as part of the historical record(?)

(b) To introduce the photo would have to have a witness testify what the scene looked like and say the photo accurately depicts the scene at the time; 

(c) Foundation to show that photo is relevant would be to have the witness who was there the entire time verify that the photo accurately reflects the scene at the original time

(d) C says reenactment might be possible but would probably be too confusing

(e) C says could try to offer the photo as a diagram but likelihood that photo would not be accepted because it is easy to take a scene of an empty bar and explain where everybody was, and these photos would be too misleading

(f) Under what circumstances could these have been accepted?

(i) If this were clearly a reenactment and there was testimony that the figures in the bar were the same as the witness saw them then the witness could testify that the photo was an accurate reenactment; could would fear that these reenactments are prejudicial but if it was accurate then it might be accepted

(g) If you were trying to show as part of the historical record that knihal was still there an hour later then it might have some slight relevance

d) Can a witness authenticate a photo he didn’t take?

(1) Courts differ on accepting this

(a) Example:  what if the photographer takes a photo at the actual time of the crime; the witness describes the shooting and you mark the photo and ask the witness if the photo reflects accurately the shooting as he saw it;  Can you object to this presentation?

(b) Courts are more likely to take it if it is against the witness’s interests

(2) Why would it fail the foundation?

(a) Photo might have been tampered with

(b) Is the photo in the same condition that it was in originally

(c) Need to know he circumstances under which he shot the photo (this would go toward whether or not he followed the proper procedure for taking it, developing it, etc?)

(d) Perspective might be a problem; the photo might have been taken at a different angle or from a different place than the view the witness had

e) Foundation for still photo (imwink 98)

(1) Witness is familiar with the object or scene

(2) Witness explains the basis for his or her familiarity with the object or scene

(3) Witness recognizes the object or scene in the photo

(4) The photo is a “fair,” “accurate,” “true,” or “good” depiction of the object or scene at the relevant time

6. Motion Pictures

a) C says one difference of motion pictures from photos is that you don’t use motion pictures as a diagram

b) Edited motion picture

(1) If film is cut and spliced then it is necessary to have the testimony of the filmmaker to introduce the evidence (People v. Eisenberg, text 164)

c) Why do lawyers take films of demonstrations?

(1) Could just get testimony of the experts running the experiment but it is more interesting (persuasive?) and dramatic to use film

d) “Day-in-the-Life” films

(1) concerns with day-in-the-life films (from Bannister v. Town of Noble, text 161)

(a) does it fairly represent the facts with respect to the impact of the injuries on the plaintiff’s day-to-day activities

(b) because plaintiff knows he is being taped for the purposes of litigation, he may engage in self-serving behavior, consciously or unconsciously (e.g. plaintiff may exaggerate his degree of difficulty in performing tasks to generate sympathy from the jury)

(c) jury will give more weight to the film than they would to conventionally elicited testimony because they will remember it better

(d) jury could be distracted because there is no opportunity to cross examine the film

(i) court says this can be lessened by being able to cross examine the victim at trial regarding the events depicted in the film

(2) concerns per C for day-in-the-life films

(a) he could tailor his behavior

(b) bigger problem is that they will edit the film and leave in only the parts they want

(i) but defendant could cross examine the maker of the film and try to show that it is not an accurate record of the event;

(ii) court will look at it to see if it is substantially accurate as a reflection of his injuries

(3) what is the reason to allow day-in-the-life films?

(a) Demonstration in court wouldn’t capture the true extent of his day-to-day limitations

e) Foundation for motion pictures and videotapes (imwink 100)

(1) Operator was qualified to take a motion picture film

(2) Operator filmed a certain activity

(3) Operator used certain equipment to film the activity (general description is sufficient)

(4) Equipment was in good working order

(5) Operator used proper procedures to film the activity (general testimony is satisfactory)

(6) Operator accounts for the custody of the film and the developed movie

(7) Developed movie was a good reproduction of the activity

(8) Operator recognizes the exhibit as the film he or she took

(9) Film is still a good depiction of the activity

f) Example (problem 4):

(1) Police man stops a motorist and turns on his police video camera before going over to the stopped car; police man is killed and the killing is caught on the officer’s video camera; 

(a) How do you get this admitted into evidence?

(i) C says this is covered by Rule 901b9 (Authentication; “process or system”) – for precisely this kind of case

(a) “Evidence describing a process or system used to produce a result and showing that the process or system produces accurate result.”

(ii) C says he thinks it would be enough to have:

(a) Machine is operative (have the person who installs the video cameras testify that the machine works?)

(b) Tape made a continuous record (have officer who found the tape running testify? – need to clarify this with C)

(c) Tape has not been tampered with (have officer who found the tape running testify? – need to clarify this with C)

(d) Show that there is a method/procedure in the police department to turn the tape on

(e) Also the tapes automatically record the time at the bottom so it picks out the right episode

(iii) C say bystander probably wouldn’t be able to authenticate the video because he wouldn’t be able to say that he saw everything that was on the videotape

(iv) C says this is the same for surveillance tapes that record crimes

(v) C says changes don’t necessarily keep it out if the changes are relevant or can be explained

7. Sound tapes

a) Usually part of the historical record

b) Foundational elements (imwink p85)

(1) Operator of the equipment was qualified

(a) C says this part isn’t necessarily true today

(2) Operator recorded a conversation at a certain time and place

(3) Operator used certain equipment to record the conversation

(4) Equipment was in good working order

(5) Operator used proper procedures to record the conversation

(a) C says this is basically pressing a button

(6) Tape was a good reproduction of the conversation

(7) Operator accounts for the tape’s custody between the time of taping and the time of the trial 

(a) C says something about it is usually enough that the operator was there when the recordings were made, even though it is impossible for the witness to say that they were sure some words hadn’t been taken out (have to ask C about this)

(8) Operator recognizes the exhibit as the tape

(9) Tape is still a good reproduction of the conversation

c) Enhancement of the tape

(1) Enhancement of a tape is OK

(a) “we have upheld the use of composite tapes…As long as the tape recording is properly authenticated, we see no reason why a recording that has been enhanced to improve its audibility by filtering out background noises and improving the clarity of the voices should not also be allowed in evidence…”  (US v. Carbone, text 166)

d) Audibility of the tape

(1) Rule is that where a tape recording is challenged on the grounds of audibility the question is whether “the inaudible parts are so substantial as to make the rest more misleading than helpful”  (US v. Carbone, text 166)

e) Transcripts of tape recordings

(1) Most courts allow written transcripts as an aid to following the tape recording playbacks

(2) Transcripts must be authenticated like real evidence:  “we think that when transcripts are offered for use, either as evidence or a jury aid, they should be authenticated in the same manner as tape recordings that are offered in evidence, i.e., by testimony as to how they were prepared, the sources used, and the qualifications of the person who prepared them…[authentication is necessary to make sure they are accurate, etc since they will be relied on]”

f) Authentication of the body microphone

(1) Have two people: the person wearing the microphone and the technician operating the equipment

(2) Need to ask

(a) Person wearing the microphone if the tape accurately reflects what he heard

(i) He would have to testify that he had the microphone on 

(ii) that he heard the entire conversation; 

(iii) he would have to say who was present at the conversation

(iv) he would have to identify all the voices on the tape

(b) Person operating the equipment would have to say

(i) He put the microphone on the witness

(ii) That he tested the microphone and the machinery

(iii) That the microphone and machinery were workable (related to ii above)

(iv)  That he made a record of the speech

(v) that the record of the speech is a complete record of what was done

(vi) that the recording hasn’t been tampered with in the interim

g) wiretap

(1) have to have testimony of 

(a) how the tap was installed

(b) that it was working at the time (complete and continuous record)

(c) that the tape is in the same condition

(2) have to establish that it is a relevant conversation

(3) have to testify about the telephone numbers that were called

(4) have to authenticate the voices

(a) this is the problem with wiretapping

(b) authentication has to be done by a witness who recognizes the voices

(i) if no familiar witness there is voice identification software but this is very hard and not very persuasive

C. Writings

1. C says writings are really a special case of real evidence but courts and most people put writings in its own category

2. 3 special rules apply to writings which affect admissibility

a) authentication

b) best evidence rule

c) completeness doctrine (Gilbert’s para 1214)

3. Authentication of writings

a) 2 types:  direct and circumstantial

4. Direct evidence of authenticity

a) Testimony of subscribing witness (admission)

b) Testimony of other witnesses

c) Opinion testimony as to handwriting identification

(1) By any person familiar with the handwriting

(2) By expert testimony

(a) But need an authenticated example with which to compare, e.g. signature on file at a bank or letter taken from the person’s house

(3) By trier of fact (trier of fact compares genuine sample with the document in question)

5. Circumstantial evidence of authenticity

a) Admissions

b) Authentication by content

(1) Reply letter doctrine

(a) A writing may be authenticated by evidence that it was received in response to a communication sent to the claimed author

(i) Example:

(a) Where A mails a letter to B, and a reply is received in which reference is made to A’s letter, this is sufficient evidence to authenticate the reply letter as having actually come from B

c) Authentication by proving document was produced by a reliable process

d) Authentication by age (“ancient documents doctrine”)

e) Documents that are self-authenticating

(1) Certain kinds of documents or records require no independent proof of authenticity;  their nature is such that merely producing the document establishes prima facie its own authentication; the burden then shifts to adverse party to prove that the document is not what it purports to be or is otherwise not authentic

(2) List from Rule 902 (“Self-Authentication”)

(a) Domestic public documents under seal (1)

(b) Domestic public documents not under seal (2)

(i) Document purporting to bear the signature in the official capacity of an officer or employee…if a public officer…certifies under seal that the signer has the official capacity and that the signature is genuine

(c) Foreign public documents (3)

(d) Certified copies of public records (4)

(e) Official publications (5)

(f) Newspapers and periodicals (6) 

(g) Trade inscriptions and the like (7) 

(i) Example

(a) Woman consumes peas from a can and is injured when she swallows a piece of metal that was not supposed to be there; she introduces testimony showing what the injury was, and the empty can of peas is brought in as evidence; she can identify the can;  problem is that she is unable to show that the can with the green giant label is really from green giant (and not a knock-off); can has serial numbers to identify it but she wasn’t able to call someone from green giant to identify them as from green giant; plaintiff had thought it was obvious it was from green giant;  (Green Giant case, text 181)

(i) Today plaintiff could use:

(ii) Rule 901b4 (distinctive characteristics and the like)

(iii) Rule 902.7 (trade inscriptions and the like)

(h) Acknowledged documents (8)

(i) Commercial paper and related documents (9)

(j) Presumptions under Acts of congress (10)

(k) Certified domestic records of regularly conducted activity (11)

(l) Certified foreign records of regularly conducted activity (12)

6. C’s summary of authenticating a document

a) Admission (by asserted writer)

b) Stipulation (parties agree)

c) Witness to the writing

d) Lay witness familiar with the handwriting

e) Expert witness – but need authenticated example

f) Trier comparison

g) Circumstantial appearances

(1) 901b4 (authentication; distinctive characteristics and the like) includes this concept

(a) compare to telephone authentication

(i) if you call someone’s telephone number then it is circumstantial evidence that it is the right person who picks up the phone

(2) electronic records:

(a) have to show that:

(i) it is the custom of the business to record things this way

(ii) that the computer works

(iii) (might have missed this one)

(iv) that the machine makes an accurate record

(v) (difficult one) that the computer is trustworthy and hasn’t been tampered with

(a) hard because most computers aren’t secure

(b) if have these can then print out

7. Best evidence rule

a) Better name for BER would be the “original writing rule” since it doesn’t require the party to produce the best or most probative evidence

b) Rule:  “To prove the contents of a writing, the original writing itself must be produced, unless it is shown to be unavailable.”

(1) So if you want to introduce a document for a reason other than the contents then BER doesn’t apply(?)

c) Federal Rules

(1) FRE 1002 (“Requirement of original”)

(2) FRE 1003 (“Admissibility of duplicates”)

(3) FRE 1004 (“Admissiblity of other evidence of contents”)

(a) 1004.1 (“originals lost or destroyed”)

(b) 1004.2 (“orginals not obtainable”)

(c) 1004.3 (“original in the possession of the opponent”)

(d) 1004.4 (“collateral matters”)

d) Rationale:

(1) Slight differences in written words or symbols may make a vast difference in meaning

(2) Production of the original prevents fraud or mistakes that might occur if oral testimony or copies were used; C says human memory is not capable of reproducing the precise terms of a writing

e) BER applies writings and recordings (FRE 1001), so is very broad; includes photographs, x-rays, motion pictures, tape recordings, electronic recordings, or other form of “data compilation.”; C says also includes computer print outs (if you are trying to prove the electronic contents in the computer?)

f) Duplicate originals

(1) Duplicate must be made by (reliable)mechanical means

(2) A duplicate original is as admissible as the original unless

(a) The authenticity of the original is genuinely disputed

(b) It would be unfair under the circumstances to admit the duplicate in lieu of the original (e.g. where only part of the original is reproduced, so cross examination is impaired)

g) When is non-production of the original OK?

(1) BER does not apply where it is impossible or impractical to produce the original because the original is:

(a) Lost or destroyed without fault of the party offering the secondary evidence

(b) Unobtainable

(c) Too voluminous

(d) In the opponent’s possession and the opponent fails to produce it

(2) If BER doesn’t apply then court will accept secondary evidence which can include anything that purports to tell us something about (the contents of the document?), even oral testimony

h) Compare to rule 902 (self-authentication) where certain copies are treated as originals because certified copies (are reliable duplicates)

i) Example:

(1) Artist claims he created cartoon characters that were like some used in the lucas film empire strikes back; artist says that lucas store the characters; but artist doesn’t have the originals; he reproduces his figures from memory and tries to introduce them; you could say he has a strong motive to lie but could say that about a lot of witnesses; court says artists loses because the best evidence rule requires that he produce the originals; (Seiler v. Lucasfilm, text 212)

(a) What if artist had some identical copies made by mechanical means at the time of the original? (C implies that the copies would be OK)

j) Original tape recordings

(1) Example:  What if you secretly record a conversation to commit a conspiracy and you have available the testimony of the informer who wore the microphone as well as the tape recording that was made

(a) You could introduce both but you can’t introduce them if you only have the tape plus the testimony of someone who had merely heard the tape after-the-fact

(b) But if you offer the writing (the tape) then it has to be the original

(2) Witness’s memory as secondary evidence:  

(a) if you lose the tape you can offer the witness’s memory of the conversation; technically can even offer the witness’s memory of the conversation even if you have the tape; C says but in reality you wouldn’t do that, you would just use the tape

(3) transcript as secondary evidence:  

(a) C says if tape is made and then lost you can even introduce the transcript, but the tape has to have been lost for a good reason, and even then there is a cloud over it

k) Original photos

(a) Case where person had been shot in NYC like in problem 2; police said that the person had a gun and that is why police fired back and shot him; civil case comes to trial years later and the gun had been destroyed because police policy is to destroy the gun after the criminal case; clearly you can prove there was a gun without the gun; so you can get to a jury without the gun by testimony that he had a gun; 

(i) What if police department had a custom of taking a photo of the gun with the voucher next to it to show it existed, is this admissible?

(a) C says it is admissible because you have the testimony that the gun existed and that is the same gun in the photo; but you have to have the original photo

8. Example of introduction of a document (problem 5) (what is difference between in the process of introduction of a document and authenticating a document?)

a) Facts:  your client is a manufacturer who sells saw blades under trade name “sharp saw”; man named Sharp starts selling blades also called sharp saws, so you sue for trademark infringement; your client found out because there was a mix up with the steel shipment;  

(1) what is relevance that Jerry Sharp received steel from USX?

(2) Relevance:  makes it slightly more likely that steel was misdirected than if no steel had been received

b) First question:  how can you prove that a shipment intended for Jerry Sharp was routed to your client?

(1) How do you show that Jerry Sharp ordered steel from USX (want to avoid pissing off USX by bringing them in as a third party)?

(a) Use discovery to get the order form

(b) Then might have to call Jerry Sharp or one of his people and get them to recognize it as the order they put in on such and such a day

(2) How do you introduce shipping document of USX to Jerry Sharp?

(a) Kind of like Green Giant problem – USX would have a logo that would identify it(?)

(b) Can use carbon copies that Jerry Sharp has(?) which would count as the originals(?)

(3) How do you show that steel was received?

(a) Your client would have signed the receipt for the order(?)

(4) How do you show that the order came from USX?

(a) Carbon copy contains info on what was shipped; the logo will identify the paper as from USX

(5) How do we know that the steel is the same steel that Jerry Sharp ordered?


(a) Can use the reply letter doctrine, will have the order number on it; the carbon copy will count as the original

c) Second question:  how can you prove that a shipment intended for your client was routed to Jerry Sharp?

(1) You client would say it is the order meant for him(?)

(2) Your client would have the carbon copy (that went to Jerry Sharp?)

(3) Relevance is that it shows the shipment was misdirected

(4) Would have the fax from our client to USX saying that the order was never received

(a) How do you identify the fax?

(i) Have to show the witness the original paper that was faxed

(b) C says contents of the fax aren’t that important

(c) Might be able to leave out the step with the fax – could ask witness to verify  a communication was made and eventually everything was straightened out

(5) Ultimately will get shipping documents USX to client and USX to Jerry Sharp

(a) Will identify these by the logos

(b) Will show they are the right documents by the letter reply doctrine – will have the order numbers on them

V. Types of Evidence II – Testimonial

A. Competence

1. Elements of foundation (for establishing competence of the witness)

a) Witness must be able to (imwink p27): 

(1)  observe (perceive)

(2) remember 

(3) relate (communicate)

(4) tell the truth (important for child witnesses?)

b) point of the elements is to make sure that the opposing party can adequately cross examine the witness

c) Problems with perception and memory

(1) Hard to separate from memory

(2) Loftus handout illustrates problems with memory

(3) Famous example of memory-perception link is where you have two still pictures of crimes; in one the perp is black and the other is white; disproportionate number say the armed person is non-white; so this illustrates a racial stereotype; 

(4) Also suggestion can affect memory

(5) Labeling

(a) The way a person labels a given object or situation can dramatically affect the way that situation is remembered

(i) Example (p80-1 of Loftus handout):  subjects were shown nonsense shapes; some subjects saw only the shapes called “original stimuli”; other subjects were given a label that corresponded to each shape; the first nonsense shape might be called “curtains in the window” or it might be called “diamond in a rectangle”; later the subjects were asked to reproduce the figures they had seen; two things happened:  

(a) subjects who had been given verbal labels reproduced more of the figures

(b) the drawings by subjects who were given verbal labels looked very different from the drawings by subjects who were given no labels; the labels caused the drawings to be distorted in a very specific way; e.g. the subject who had been given the label “curtains in a window” drew a figure that looked very much like curtains (same for eyeglasses/dumbbells, “crescent moon”/”letter C,” etc)

(6) freezing effects

(a) when a person is asked to recall some previously learned material, statements that appear in an early recollection tend to reappear later on

(i) e.g. if a witness to an accident reports early on that the driver of the damaged vehicle ran a red light, this detail would be likely to appear in later recollections, whether it was true or not

d) Problems with relating

(1) (Missed the examples by C)

e) Example:

(1) Schneiderman was injured in a traffic accident; his injuries were such that at times he could not speak coherently and he could answer only very simple questions; he did answer some questions but upon repeated questioning he was contradictory and confused; court allowed him to testify anyway (Schneiderman v. Interstate Transit Lines, text 305)

f) Example:

(1) Defendant was convicted of forcibly taking a ring from the finger of a patient at a nursing home where she was employed; the victim was incompetent to testify but her roommate was an eyewitness to the crime; the roommate was unable to speak but had learned to communicate by raising her right knee to indicate a “yes,” and remain still for “no”; court said that a witness whose capacity to communicate is so limited as to prevent a complete cross-examination is incompetent; there the defendant would not be able to cross examine the roommate in several key areas such as the identification that she made to the head nurse, or details surrounding the crime; perhaps the most important area that cross-examination usually provides, but could not in this case, was the possibility of bias or outside influence on the testimony; (People v. White, text 309)

2. children and competency

a) voir dire:

(1) voir dire of children is common, especially under age 10; voir dire could also be done in adults (for same reasons as it is done in children) but it is almost never done

b) reasons why we worry about child’s competence (but same apply to adults)

(1) they are suggestable in a way that adults think they are not

(a) NY Times article (syllabus) showed that children can concoct elaborate false stories with repeated questioning; will falsely indicate on anatomic dolls that they were touched on the genitals when no such touching occurred; 

(2) children might say what they think the questioner wants to hear

(3) children may have trouble distinguishing between fantasy and reality

c) coercive or suggestive questioning (Michaels case, syllabus p1377):

(1) examples of improper questioning 

(a) incessantly repeated questions

(2) other factors that can affect reliability of child’s statements

(a) lack of investigatory independence

(b) the pursuit by the interviewer of a preconceived notion of what has happened to the child

(c) the use of leading questions

(d) a lack of control for outside influences on the child statements, such as previous conversations with parents or peers

(e) the explicit vilification of the person charged with wrongdoing

(f) an interviewers bias with respect to a suspected person’s guilt or innocence

(g) tone of voice

(h) mild threats

(i) praise

(j) cajoling

(k) bribes and rewards

(l) peer pressure

(3) proper questioning guidelines

(a) interviewer should remain “open, neutral, and objective”

(b) interviewer should avoid asking leading questions

(c) interviewer should never threaten a child

(d) interviewer should not try to force a reluctant child to talk

(e) interviewer should refrain from telling a child what others, especially other children, have reported

(f) interviewer should not speak negatively about the alleged offender

(g) multiple interviews with various interviewers should be avoided

(h) interviewer should videotape interviews with alleged child victims

d) C says courts are all over the place in assessing reliability of child testimony so test in Michaels case is not prevalent

(1) Court approaches

(a) State v. Michaels (syllabus):

(i)  Baseline is that children’s testimony is not treated as less reliable than adults – don’t need to demonstrate psychological testing, etc to get child’s testimony admitted

(ii) Require pre-trial hearing to determine reliability of the child’s statements if threshold burden (that there is “some evidence” that victim’s statements were the product of suggestive or coercive techniques) is met

(a) Purpose of pretrial hearing is to determine whether the pretrial events, the investigatory interviews, and interrogations were so suggestive that they give rise to a substantial likelihood of irreparably mistaken or false recollection of material facts bearing on defendants guilt

(b) Determination will be made whether despite the suggestive and coercive interviews whether the testimony retains sufficient reliability to outweigh the effects of the improper techniques

(iii) Procedure

(a) To get a pre trial hearing the defendant must show that there is “some evidence” (of tainting); examples:

(i) absence of spontaneous recall, 

(ii) interviewer bias, 

(iii) repeated leading questions, 

(iv) multiple interviews, 

(v) incessant questioning, 

(vi) vilification of defendant, 

(vii) ongoing contact with peers and references to their statements, 

(viii) use of threats, 

(ix) bribes and cajoling, 

(x) failure to videotape or otherwise document the initial interview sessions

(b) Then burden switches to the state to prove the reliability of the proffered statements and testimony by “clear and convincing” evidence

e) What might be an acceptable course for interviewing children (derived from supreme court cases of denial of due process through eyewitness testimony)

(1) Neutral questioning by non-involved person initially

(2) Then great care in requestioning

(3) Use of controls on the methods of questioning

3. why do we treat children’s testimony differently than adults?

a) We expect jury to be familiar with limitations of competency (fading memories, perception problems, etc) of adults so they will automatically take that into account; juries are less sure of the limits of children’s testimony so need to demonstrate them with voir dire(?); same with mentally ill persons – will have a voir dire to see how they are different

4. Miscellaneous points

a) leading questions:  

(1) no general restriction on leading questions

b) witness changes his story:

(1) fact that witness changes his story is not in itself suspect; C says it is not rare for people to say nothing is wrong then change their testimony once they found out there will be no retaliation; so you can question that but change in testimony is not a reason to reject it

c) reliability

(1) it has now become fashionable to introduce experts about reliability of eyewitnesses; child cases point out reliability problems (even for adults) and so maybe we ought to have more inquiry over reliability of adults; but trial testimony is so important we have tended to discount the problems

(2) could try to prove taint in the questioning for adult witnesses by pre-trial hearings (like in the Michaels case) because there is no prohibition on pretrial hearings, but it is almost never done

B. Opinion and Expert Testimony

1. Lay Witnesses

a) Common law rule:  non-experts must state only the facts and can not give conclusions

b) Federal rule

(1) Rule:  Lay witnesses cannot testify to their opinions (rule 701)

(a) Exceptions (rule 701, emanuel p501):

(i) The opinion is rationally based on the perception of the witness 

(ii) The opinion will be helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue

(b) Rationale:  witness has to have personal knowledge of the events (Rule 602)

2. Expert Witnesses

a) Expert is supposed to give a conclusion or opinion

(1) Example:

(a) Officer observed Gladden driving in an erratic manner; He stopped Gladden and placed him under arrest; At trial, the officer testified that Gladden was “drunk” (drunk is a conclusion as opposed to objective observations that defendant had an unsteady gait, his face was flushed, unusual smell on breath, etc)(C treats the officer here as if he were an expert on drunknness) (Gladden v. State, text 291)

(2) Insanity defense exception: exception is testimony to mental state in a criminal case where experts can’t testify as to the “ultimate issue” (rule 704);  e.g. expert can’t testify that the defendant intended to commit a crime

(a) C says this exception is arbitrary; based on incident where President Regan was shot and the defendant’s expert was able to testify that the defendant was unable to appreciate the consequences of his conduct

(3) Expert can give his opinion without first disclosing the underlying facts or data, although these can be brought out on cross examination (rule 705)

(a) Reason for this is that this rule is not dangerous since the testimony won’t be very persuasive unless the expert volunteers the salient underlying facts or data (it is assumed that the adversary system will bring out the basis of the opinion so no need to require it up front)

b) Source of expertise

(1) Scientific expert

(2) Experiential expert

(a) Expertise obtained from experience

(b) Have to have some reliable way to verify the conclusions you draw from experience (rule 702.1, 702.2)

(c) Example:

(i) In Gladden case (text 291) the officer could be an expert on alcohol intoxication by arresting a number of people he thinks are drunk and testing his suspicions with a blood test; this way he can test his subjective recognition of drunkenness characteristics against something objective

(d) Example

(i) In Rabata case (state case, text 1036) the expert had experience in automobile accidents (R says probably would not be qualified as an expert in fed court?)

(3) Training

(a) Training is mostly hearsay; you get trained through books and articles but the mere reading isn’t enough unless you have experiential background to check your learning

c) Requirements for any expert testimony (Rule 702; emanuel, C67) (Daubert for scientific, Kumho Tire for non-scientific)

(1) It must be the case that “scientific, technical, or other specialized knowledge” will “assist the trier of fact to understand the evidence or to determine a fact in issue”

(2) The witness must be “qualified” as an expert by “knowledge, skill, experience, training, or education”

(3) The testimony must be based on “sufficient facts or data”

(4) The testimony must be the product of “reliable principles and methods”

(a) For scientific evidence look at the following to determine reliability:

(i) Whether it can be reliably tested

(ii) Whether it’s been subject to peer review and or publication

(iii) Whether it’s got a reasonably low error rate

(iv) Whether there are professional standards controlling its operations

(v) Whether it’s “generally accepted” in the field (previously the Frye test?)

(vi) Whether it was developed for purposes other than merely to produce evidence for the present litigation 

(5) The witness must have applied these principles and methods “reliably to the facts of the case”

d) Basis for expert’s opinion

(1) Three types of basis

(a) Expert’s first hand knowledge

(b) Experts observation of prior witnesses and other evidence at the trial itself

(c) A hypothetical question asked by the counsel to the expert

(2) Why focus on basis of the expert opinion?

(a) The adverse party wants to know what the strengths and weaknesses are behind the conclusion

(3) Expert can base his opinions on evidence that would otherwise be inadmissible (rule 703, emanuel C69) if that is “of a type reasonably relied upon by experts in a particular field in forming opinions or inferences upon the subject”

(4) Expert can give his opinion without first disclosing the underlying facts or data, although these can be brought out on cross examination (rule 705)

e) Introducing scientific testimony

(1) DNA example (imwink 120) :

(a) Need three experts 

(i) Expert on general genetic principles

(ii) Expert on processing the specific samples (testimony by the tech)

(iii) Expert on rate of error (likelihood of mismatch)

C. Examination of witnesses

1. Flow of examination (emanuel C11)

a) Direct

b) Cross

c) Re-direct

d) Re-cross

2. Direct Examination

a) Leading questions not allowed:

(1) Definition:  

(a) One that suggests to the witness the answer desired by the questioner

(i) Example:  straub v. reading co (text 333)

(2) Generally the examiner may not ask leading questions on direct

(a) Exceptions:

(i)  is if a leading question is necessary to “develop” the witness’s testimony

(ii) children, hostile witness, or inarticulate witness

(a) but have to ask permission of the court to proceed with leading questions – has to be clear to the trier of fact that it is necessary

(3) Rationale:

(a) Don’t get the actual perceptions of the witness

(i) If only ask leading questions  then jury doesn’t know what the witness had to say; 

(b) Don’t get recitation of fact

(i) doesn’t give jury enough insight into the credibility of the witness; 

(c) psychology:

(i) doesn’t give the jury opportunity to see if the witness can observe, remember, or relate

(ii) also Loftus says that the witness wants to please the questioner so will tailor the answer

(iii) also we expect the witness to already come in favor of one of the sides

b) misleading questions:

(1) can’t ask certain types of questions

(a) examples:

(i) “how fast was the car going when it smashed into the other car?”

(a) word “smashed” connotes speed

(ii) “when did you stop beating your wife?”

(2) rationale:

(a) misleading questions are difficult to answer because the witness has to go back to the predicate to the question

(i) example:  would have to respond that you never beat your wife in the first place

c) Hostile witness

(1) Definition

(a) Opposing party will almost always be deemed hostile

(b) A witness who is shown to be biased against the calling side

(c) Witness whose demeanor on the stand shows hostility toward the calling side

3. Cross Examination

a) Purpose:  to test credibility and test ability to perceive, remember, and relate

b) Leading questions:

(1) Usually permitted on cross examination

(a) Rationale:  want opponent to be able to suggest an alternative characterization of the facts

(b) Exception:  if the witness is biased in favor of the cross-examiner

c) Scope (FRE 611)

(1) Rule:  Cross examination is limited to the matters testified to on the direct examination and matters affecting the credibility of the witness

(a) This is the “american rule”  which the majority of the jurisdictions follow (English rule is that cross examiner can interrogate as to the whole case)

(b) Example of the American rule:

(i) Collision between a car and a truck; truck driver was called to testify by car driver; truck driver was only asked whether or not he was employed by defendant (to show he was acting within the scope of employment) and to identify the accident report; on cross, defendant’s counsel elicited the truck driver’s version of the accident; state supreme court said lower court had erred and need new trial (Finch v. Weiner, text 367)

d) Limits of “subject matter”: 

(1) Rule: Scope of the cross examination is limited by the subject matter of the direct and not the specific exhibits that were introduced at that time

(a) Exception is cross examination relating to credibility, which is not limited in scope (FRE 611b, emanuel 100)

(b) Trial court discretion:  hard to clearly define the limits of the scope of the direct, so trial court has wide discretion in allowing questions during cross examination

(2) Example:

(a) Bribery case; prosecution had a bunch of audio tapes and played selected portions to the jury; the witness discussed the substance of all the tapes (?); the defense wanted to cross examine some of the unplayed portion of the tapes; trial court said that cross examine was limited to the portions already played; appeal court reversed and said that cross examination is not limited to the specific exhibits already offered; defense is only limited in the subject matter and the unplayed portions of the tapes were within the same subject matter; (US v. Segal, text 378)

(3) Hypo:

(a) Suppose the government had offered all the tapes but one and the witness had not mentioned the substance of the conversation

(i) Could argue that the remaining tape is always relevant because to leave one of the tapes out is misleading

(ii) C says he thinks if the conversation is relevant to the conduct of bribery then it is direct and you ought to be able to ask about it

(4) Example (problem 9):

(a) In van bulow case Mr. Miller testified what Mr. Van Bulow could have earned, not what he actually earned; is it OK for cross examination to ask Miller what Mr. Van Bulow actually earned?

(i) C says the scope of the direct was what Mr. Van Bulow’s earning capabilities were, so what he actually earned seems OK, would fall within the scope of the subject matter

e) Constitutional issues

(1) Right of cross examination is a due process right; in criminal cases it is also a 6th amendment right

(2) Example:  Rights of the witness under state non-disclosure policy

(a) Right of confrontation outweighs the right of the witness to keep his juvenile record sealed

(i) Example:  defendant wanted to show bias of the witness on cross examination; witness had a juvenile record and was on probation; the stolen goods were found near the witness’s house and witness had an incentive to say somebody else was responsible; US supreme court reversed defendant’s conviction after defendant was prevented from bring out that the witness was on probation for a juvenile offense (Davis v. Alaska, text 363)

f) Credibility

(1) Examples of credibility questions:

(a)  Bias

(b) Witness’s criminal conviction

(c) Acts which might not be truthful (“bad acts”)

(d) Character for truthfulness (has to be done by outside witness)

(e) Prior inconsistent statements

(2) Example of testing credibility (problem 9):

(a) In van bulow case, on direct examination, the exercise instructor, Miss O’neil was never asked about how she came to leave the studio or what her qualifications were; is it proper for defense to ask her about these on cross examination:

(i) Yes, because this goes into the credibility of the witness and you can always go into that; this goes into her qualifications and contradicts her stating that she was present at the time the statements were made; so this evidence could be introduced by a contradicting witness (e.g. the studio owner)

4. Refreshing recollection

a) Traditional rule:

(1) Any item can be shown to the witness while he is on the stand, to refresh his recollection; this technique is called “present recollection refreshed” 

b) Present recollection refreshed v. past recollection recorded:

(1) In present recollection refreshed can use anything including any document; for past recollection recorded rules are:

(a) Document has to have been made contemporaneously

(b) Document has to have been made for purpose of making a record

(c) Document has to be admissible because offering it for its content – so have to have the original document

(2) Foundation for past recollection recorded (imwink 344)

(a) Witness formerly gained personal knowledge of the fact or event recorded

(b) Witness subsequently prepared a record of the facts

(c) Witness prepared the record while the events were still fresh in his or her memory

(d) Witness can vouch that when he or she prepared the record, the record was accurate

(e) At trial, the witness cannot completely and accurately recall the facts even after reviewing the document

c) Adversary has a right to inspect the document (FRE 612)

5. Example of direct examination and memory refreshment (problem 8 – similar to US v. Riccardi, text 340):

(1) Defendant is charged with willfully transporting in interstate commerce stolen goods having a value of $5000 or more.  The indictment charges that certain listed chattels were stolen from the house of the complaining witness in Morristown, NJ on July 12, 1987 and so transported.  When the complaining witness takes the stand, the prosecutor asks:

(a) “were goods having a value of $5000 taken from that house on July 12, 1987?

(i) Objection:  assumes that the goods have a certain value; 

(a) could have asked if goods were taken and then asked about the value

(b) “what valuable goods were taken from that house on July 12, 1987?”

(i) objection:  have assumptions that the goods were valuable and that they were taken

(c) “what goods were taken from that house on july 12, 1987?”

(i) objection:  it is a leading question; but judge will probably take it because it is necessary to develop the testimony; a non-leading alternative would be to ask what she was doing on july 12, 1987 and go from there

(d) “what goods were taken from that house on july 12, 1987?”

(i) objection/ruling:

(ii) what if witness can’t recall accurately because she can’t remember all the goods that were taken?

(a) Could ask her if a list would help refresh her memory

(i) Opposing party has a right to look at the list

(ii) Does it matter if the list was prepared by the prosecutor?  No, anything can be used to prompt the witness, doesn’t have to be admissible

6. Methods of Impeachment

a) A party can impeach their own witness’s credibility (FRE 607); this is contrary to the traditional rule

b) Ways to impeach a witness from emanuel (emanuel C12)

(1) Attacking W’s general character

(2) Showing a prior inconsistent statement by W

(3) Showing that W is biased

(4) Showing that W has a sensory or mental defect

(5) By other evidence (e.g. a second witness’s testimony) that contradicts W’s testimony

c) C’s list of ways to impeach a witness:

(1) Sensory defect

(2) Bias

(3) Prior Crimes

(4) Bad Acts

(5) Character for Veracity

(6) Prior Inconsistent Statements

d) “Collateral Issue” Rule (emanuel C16)

(1) Showing of contradiction allowed:

(a) Example:

(i) W1 may be impeached by presenting W2, who contradicts W1 on some point (e.g. W1 says that perpetrator of robbery had red hair; defense can put on W2 to testify that robber had brown hair)

(2) Collateral Issue Rule

(a) Rule:  

(i) Certain types of testimony by W2 are deemed to be of such collateral interest to the case that they will not be allowed if their sole purpose is to contradict W1

(b) Disallowed:

(i) W2 may not testify to:

(a) Prior bad acts by W1 that did not lead to a conviction

(b) Prior inconsistent statements made by W1 that do not relate to a material fact in the case

(c) Things said by W1 in his testimony which according to W2 are not true, unless these facts are material to the case

(c) Allowed:

(i) Testimony by W2 will be allowed for:

(a) Prior criminal convictions by W1

(b) W1’s bad character for truthfulness

(c) W1’s bias

(d) W1’s sensory or mental defect that prevents W1 from observing, remembering or relating events correctly

(d) Fed Rule:

(i) Fed Rules do not contain any explicit “collateral issue” rule.  However, the trial judge can apply the policies behind the rule by using FRE 403’s balancing test

e) Sensory defect

(1) Example (problem 10):

(a) Bus driver in Guy Tiffany case (problem 2) was a witness who was passing by at the time of the shooting;

(i) Questions you could ask to examine the bus driver’s ability to perceive:

(a) How fast were you going when you passed the scene?

(b) Did you stop the car or keep moving?

(c) Did you ever take your eyes off the scene beside the road?

(d) Did you ever look at the road?

(e) How long did it take you to pass the scene?

(ii) Questions to resolve the ambiguity in the bus driver’s statements (bus driver didn’t ever say he actually saw a gun in Mr. Tiffany’s hand – C says this is risky because bus driver might respond by saying that he actually saw a gun in Tiffany’s hand):

(a) After Mr. Tiffany reached into the overcoat, did you ever see him withdraw his hand?

(i) Can you object to this question because it is leading?  No, because you can always lead the opposing witness; and you are defense and this is the prosecution’s witness

(b) Did you see anything in his hand?

f) Bias

(1) It is permissible to impeach a witness by showing his bias even though there is no explicit authorization to do so under the federal rules (US v. Abel, text 409); 

(a) Fed Rules:  Rule 402 generally authorizes the admission of logically relevant evidence, and the courts appreciate the relevance of bias to a witness’s credibility

(2) Example:  robbery case; robber 1 agrees to testify against robber 2 (D) for some break in prosecution; robber 2 puts up a witness that says robber 1 confided in him that he was going to falsely accuse robber 2; Prosecution has evidence that the witness and robber 2 belong to a secret organization that requires an oath to lie to protect each other; supreme court holds that it is permissible to recall robber 1 as a witness to show that the witness is biased because of the fact that the witness and robber 2 are in the secret organization and will lie for each other (US v. Abel, text 409)

(3) Types of bias


(a) Fact that a witness cut a deal with the prosecution can be used to show bias:

(i) Example:  Sean Puffy Combs was accused of using a gun; a number of witnesses testified that he had the gun and had pulled the trigger; no gun was ever found; but the witnesses were impeached because they were all suing him for damages; jury thought they were too substantially impeached because they were suing him; so having a squabble with one of the parties could be a source of bias;

(ii) Can’t protect the witness from cross examination about bias because that would deny the defendant the right of confrontation (Davis v. Alaska case)

(b) Witness used racial epithets (Problem 13)

(i) Example:  Det Fuhrman made racial epithets to a screenwriter before the OJ trial; during the OJ trial he denied having made the statements; Bias is that the witness  might shade his testimony against someone who is he prejudiced

g) Prior Crimes (Impeachment by criminal record)

(1) Prior crimes cannot be used to show a propensity to commit crimes, and therefore committed the presently charged crime (emanuel 113)

(2) Prior crimes represents impeachment by a legal fact, not an act

(3) Unlike Bad Acts, if witness denies the crime then cross-examiner can introduce extrinsic evidence (e.g. a witness or document) to contradict the denial (?)(emanuel 122)

(4) C’s factors to consider/balance (problem 11):

(a) Lapse of time 

(i) prior crimes become less relevant as time passes

(b) Crimes of falsehood 

(i) makes it more likely that defendant is lying now

(c) Serious crimes with strong intentional state of mind 

(i) shows defendant has put his own interests ahead of society before, might make it more likely he is doing so now by lying

(d) Propensity to commit crime 

(i) too prejudicial; want to avoid leading jury to conclude that previous crime indicates a propensity to commit current crime

(e) Want to encourage the defendant to testify

(5) Common law approach:

(a) Only 2 types of prior crimes could be used to impeach credibility:

(i) Any felony conviction

(ii) Misdemeanors where the crime involved dishonesty or a false statement

(b) Common law felt to be too prejudicial since it allows introduction of evidence that could be used improperly by the jury (jury will improperly deduce that defendant has a propensity to commit crimes) and some types of felonies could be introduced that would have nothing to do with dishonesty or falsehoods

(c) Fed Rules

(6) NY approach (People v. Sandoval (1974), syllabus, problem 11):

(a) General rule:  

(i) A witness may be questioned about “criminal, vicious or immoral acts,” and that proof can be offered of any conviction if the witness denies it

(a) Sole purpose of this rule is to allow impeachment of credibility of the witness

(b) Exception when witness = defendant:

(i) Standard for impeaching credibility of the defendant/witness:  whether the prejudicial effect of impeachment testimony far outweighs the probative worth of the evidence on the issue of credibility

(ii) What can and can’t be used to impeach defendant/witness (from Sandoval case) (noting that trial judge has a lot of discretion based on individual circumstances):

(a) Have more probative value (more likely to be OK for cross-examination):

(i) If defendant voluntarily places self-interest ahead of principle or interests of society, including crimes of “calculated violence” and other immoral or vicious acts

(ii) Perjury or other crimes of dishonesty or untrustworthiness

(b) Has less probative value (less likely to be OK for cross-examination):  

(i) If too much time has elapsed

(ii) Crimes of impulsive violence(?)

(iii) Crimes dealing with addiction or uncontrollable habit (drug or alcohol use)

(iv) Traffic violations

(v) Crimes similar to the one currently charged (too prejudicial), unless it is perjury or other crime of dishonesty

(c) Under Sandoval

(i) OK = conviction for disorderly conduct, conviction for 3rd degree assault, 

(ii) Not OK = charge for contributing to the delinquency of minors; 2 DWIs; arrest for felonious assault that was dismissed; traffic violation; gambling

(7) Federal Rules approach to Criminal Cases (Rule 609):

(a) Regular Witnesses:  general Rule for impeaching witnesses with prior convictions:

(i) OK to use:

(a) Material relating to felonies less than 10 years ago as long as prejudice doesn’t substantially outweigh probative value (from FRE 403) (but OK if over 10 years if probative value substantially outweighs its prejudicial effect)

(b) Materials relating to crimes (misdemeanors) of dishonesty or false statements less than 10 years ago  (but OK if over 10 years if probative value substantially outweighs prejudicial effect)

(i) Examples that qualify:  embezzlement, perjury, submitting false tax returns (but Cree case, 3rd cir, text 424 says false tax return by non-defendant witness does not qualify because there is no statutory requirement for intent; C says that courts go by what is required to commit the crime, not if intent was actually present or not)

(ii) Examples that don’t qualify:  robbery, assault, murder

(b) Defendant as witness:  rule for impeaching defendant as a witness with prior conviction:

(i) OK to use:

(a) Material relating to felonies OK if:  1.  less than 10 years ago (but OK if over 10 years if probative value is substantially outweighed by its prejudicial effect – Rule 403), and 2.  court feels that probative value outweighs prejudicial value

(i) For similar crimes prejudicial value is very high so hard for prosecutor to meet the burden; for crimes of falsehood and dishonesty it doesn’t matter if prejudicial value is very high

(b) Materials relating to crimes of dishonesty or false statements less than 10 years ago  (but OK if over 10 years if probative value substantially outweighs prejudicial effect – Rule 403)

(i) Examples that qualify:  embezzlement, perjury, submitting false tax returns (but Cree case, 3rd cir, text 424 says false tax return by non-defendant witness does not qualify)

(ii) Examples that don’t qualify:  robbery, assault, murder

(c) Sandoval (murder case) under FRE 609

(i) None of the following would have been allowed:

(a) Conviction for disorderly conduct:

(i) A misdemeanor (and not a crime of dishonesty) so not eligible under 609

(b) 3rd degree assault:

(i) also a misdemeanor (and not a crime of dishonesty) so not eligible under 609

(c) Delinquency of a minor

(i) No

(d) Intoxication:

(i) No

(e) Gambling

(i) No

(8) Federal Rules approach to civil cases (Rule 609):

(a) Missed how it is different – something about don’t care about jury something so just use Rule 403

(b) Example:  Cree case, text 424)

h) Bad Acts

(1) Definition:  misconduct that never led to a conviction (emanuel) or “untruthful acts” (imwink 142)

(2) Unlike Prior Crimes, cross-examiner cannot introduce extrinsic evidence to contradict the witness (FRE 608b)

(3) Federal Rule (emanuel C14):

(a) Probative of truthfulness:  

(i) only prior bad acts that are probative of truthfulness may be asked about

(a) Example:  lying on a job application or embezzling from an employer could be asked about but the fact that W killed his wife and was never tried could not be, because this act does not make it more likely than it would otherwise be that W is now lying (emanuel C14)

(b) No extrinsic evidence allowed (as above)

(c) Discretion of the court:  questions about bad acts are in the discretion of the court

(d) Good Faith basis (mentioned by C): 

(i) Example:  might be another statement from another witness that isn’t admitted, or have a piece of paper like a police report

(4) Example:

(a) Woman charged with performing abortions; prosecutor asks her many specific questions about previous abortions that she supposedly committed but was never charged with; prosecutor kept asking questions even though woman kept denying the allegations; the questions didn’t involve truthfulness but court allowed them anyway; C says today (under FRE 608) those questions wouldn’t be allowed, would limit them with a Sandoval motion;  C says important points are that you can press the witness pretty hard but can’t introduce extrinsic evidence to contradict the witness (People v. Sorge, text 429, emanuel 122)

(5) Example (Problem 12):

(a) William Kennedy Smith was tried for crime of rape; question is whether he could be questioned about other acts of forcible sex with other victims, where no criminal charges were brought; 

(i) Under Sandoval:

(a) Wouldn’t be allowed; similar to charge of felonious assault that was dismissed (so no actual conviction); also could say it was an impulsive act of violence(?);

(ii) Under Sorge:

(a) If prosecutor had a good faith basis (e.g. another witness had told prosecutor) then prosecutor could have asked about them (but not introduce extrinsic evidence)

(iii) Under NY rule:

(a) Would compare probative value v. prejudicial effect; could say it is a similar crime so it would have a large prejudicial effect so it wouldn’t be allowed

(iv) FRE 413:

(a) FRE 413 makes a special exception for sexual assault; can introduce other evidence about previous offense(s) (must have actually been convicted?) of sexual assault as long as it is relevant; 

(i) C implies that this is limited by FRE 403 which would protect revealing the prior offenses if the prejudicial value substantially outweighed the probative value

(6) Example (Problem 13):

(a) Det Fuhrman from OJ made racial epithets among other comments that were recorded in an interview prior to the OJ incidents; during the trial Fuhrman denied making such statements; the tape recordings of the interview were discovered later in the trial; Fuhrman returned to the stand but invoked 5th amendment protection against self-incrimination;  subsequently, trial court admitted proof from the interview only concerning incidents in which Fuhrman had used the notorious epithet; Question is should the court have permitted the tape to be introduced?

(i) If prosecution had the tape before the trial they could have asked him if he has lied at a criminal trial; if he denies you could impeach him; could ask him if he ever made racial epithets;

(ii) But since they are bad acts (fabricated evidence and abused suspects) you cannot introduce the tape because of the prohibition on extrinsic evidence – can’t call the screenwriter who did the interview to authenticate the tape

(iii) Not clear if trial court was wrong to introduce evidence of the epithet, seems to contradict the no extrinsic evidence rule;

i) Character for veracity

(1) Opposing party can call W2 to impeach the credibility of the W1

(a) Opinion v. community reputation (emanuel C15)

(i) Common law:  W2 can only testify as to W1’s reputation in the community

(ii) NY:  W2 can only testify as to W1’s reputation in the community

(iii) Fed Rules (608a; 405a)):  W2 can testify as to his own opinion of W1’s reputation as well as the community reputation

(a) Reason is that often “community reputation” is hard to verify, often merely represents personal opinion

(b) Specific instances

(i) W2 cannot point to specific instances of W1’s untruthfulness (FRE 608b) (compare to FRE 405b where cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct)

(c) Propensity to commit a crime

(i) Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show conformity therewith.  It may…be admissible for other purposes such as proof of motive, opportunity, etc (FRE 404b)

(a) Example:

(i) Criminal killed the victim and stole the checkbook; then tried to steal the victim’s money by forging a check; this is admissible because it proves that the perp had access to the checkbook while the victim was dead; (example from class)

(2) Rule is the same where W1 = defendant

(a) Example:  

(i) Defendants accused of 2nd degree assault; defendants testify on their own behalf; question was whether prosecution could impeach defendants veracity through use of another witness; court held that if defendant testifies then state law permits prosecution to impeach his credibility as a witness relating to his character for truthfulness (State v. Ternan, text 438)

j) Prior inconsistent statement

(1) Common law:  

(a) W must be told the substance of the alleged statement, time, place, and the person to whom it was made.  He must be given a chance to deny having made the statement or to explain away the inconsistency.  Only after all this may the prior inconsistent statement be introduced into evidence.

(2) Federal Rule (FRE 613a,b):   

(a) must still be given a chance to explain or deny the prior inconsistent statement, but this opportunity does not have to be given to him until after the statement has been proved.

(i) C says most of the time this includes having to call attention to the circumstances like in common law rule

(3) Example:

(a) Girl was hit by a train and sustained a serious foot injury; Witness (Murray) for defense said he saw the train going slowly and make a good stop when the girl was hit; On cross examination the plaintiff asked whether Murray said that the motorman ought to be lynched; Murray denied and said that he was asked by train agent to testify without discussing any details of what he would say; basically Murray’s statements that he didn’t talk to anybody about this before testifying is not very believable so decreased his credibility as a witness; (Denver City Tramway Co v. Lomovt (supreme court of colo, 1912)(text 453))

(b) Need to ask C about Fuhrman example from problem 13; why can’t you use the tapes as evidence of prior inconsistent statement? – something about couldn’t show prior inconsistent statement because Fuhrman refused to answer

(4) Impeachment through writings

(a) FRE 612:

(i) If a witness uses a writing to refresh his memory then opposing party can inspect it and use to cross examine the witness

(b) C says it is common to impeach a witness using transcript from depositions

k) Example of methods of impeachment

(1) Tapes of Fuhrman making negative racial statements; defense could use the tapes to impeach Fuhrman on basis of bias but could not use them to show bad acts because no extrinsic evidence allowed as proof of bad acts; could question Fuhrman directly about the bad acts but he used 5th amendment to avoid being questioned about the statements as bad acts; need to see from C if tape could be used as evidence of prior inconsistent statements – something about because Fuhrman refused to answer

D. Hearsay

1.  Hearsay is about the competence of the witness to testify

a) A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter…(FRE 602; Lack of Personal Knowledge)

b) Problem in hearsay is that the witness is not testifying to what he knows, but to what someone told him;

2. Hearsay triangle:

	                                              Belief

                1.  ambiguity                                3.  memory

                 2.  uncertainty                              4.  perception

Action or utterance                                                    Conclusion


3. Definition of hearsay (FRE 801c):

a) Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted

4. Example of basic hearsay:

a) Leake sues Hagert for negligence, claiming that Hagert drove her car into the back of Leake’s tractor; Hagert argues that the cause of the accident was not her negligence, but Leake’s contributory negligence in driving a tractor without a rear light; Hagert calls as a witness the insurance adjuster who investigated the accident; The adjuster testifies that Leake’s son told him that the rear light on the tractor had been out for some time before the accident occurred; Held, the adjuster’s testimony is hearsay, since it repeated an out-of-court statement that was offered to prove the truth of the matter asserted in the statement (that the light was indeed out). (Leake v. Hagert; text 475, emanuel 174)

(1) If you were going to cross examine son what would you ask?

(a) Would ask him when was last time he knew that the light was out; maybe the light had been fixed before the accident occurred

5. Leake case hypos (problem 14):

a) What if Leake had said to the claims adjustor that the light was out?

(1) Would still be hearsay but would clearly be against Leake’s interest so we are more inclined to take it; will see that party admissions are admissible

b) Would it make any difference if Allen Leake had been present when his son said that rear lens was out?

(1) Would have expected him to deny it (so could ask adjustor if Leake denied it at the time?)

c) Would if son had been with Leake at the time and son had been driving the tractor?

(1) Then son would have knowledge of the facts but this would still not be an exception to hearsay because we have no way of testing him

6. Statements not offered to prove truth of the matter asserted (state of mind and legally operative word cases)

a) State of mind examples (mental state could be anger, hatred, intent, etc):

(1) Plaintiff testified and made statements repeating what his physician had told him about his injuries; statements would ordinarily be hearsay but plaintiff argued that alleged physician statements should be allowed to show plaintiffs state of mind, regardless if doctor’s assessment is correct or not; state supreme court rejected this argument(Central of Georgia Railway Co. v. Reeves, text 480)

(a) C says that state of mind argument doesn’t show anything about the real damages so case might be dismissed anyway because no proof of actual injury

(2) Fred left his daughter out of his will; daughter claims that there was no real reason for her to be left out, that Fred must have been insane; court says that neighborhood rumors about Lotus not being his daughter should not be considered hearsay since they provide a basis for Fred’s mental state in leaving Lotus out of the will, whether or not the rumors were true; (Kingdon v. Sybrant, text 481)

(3) Tracey is little girl, given to father’s custody; under foster care, Tracey said that the mom’s lover had killed Tracey’s brother and that he would kill the mom too;(Could be used to show mental state of the girl, regardless if the statements are actually true or not; need to know mental state of chid to show she shouldn’t be placed with the father) (Betts v. Betts, text 494)

(4) Dead wife’s will bequest to husband one dollar; shows mental state of wife; shows she felt that husband was indifferent to her (Loetsch v. New York City Omnibus Corp, text 494)

(5) Murder case; defendant tries insanity defense; defendant offers letters he wrote while in a mental hospital; tries to shows his mental state was paranoid (Sollers v. state, text 494)

b) Legally operative words examples:

(1) Plaintiff is suing his godmother for defamation; the trial record contains a video of the godmother making certain statements and a reporter saying that godmother had made additional statements; the godmother’s statements are not hearsay because they are not being offered for whether the statement is true or not, just that they were made (Hickey v. Settlemier, text 484)

(2) Saying “I do” at a wedding (C’s example from class)

(3) slip and fall case; Wife of manager testified, but was prohibited as hearsay from testifying as to a warning that manager gave to plaintiff by trial court; 5th cir reversed saying the utterance (warning) was an operative fact (not being offered for its truthfulness); (Safeway v. Combs, text 486)

c) offered for what the statement implies rather than truth of the matter asserted:

(1) Officer arrested a man for drugs; when the man’s beeper went off the officer called the number on the beeper and a man said “are you up, can I come by?”;  Court said that the statements by the unidentified man are not hearsay since they are not being used to assert the truth of what was said; instead they are merely circumstantial evidence (that the unidentified man thought he was talking to a drug dealer) that the jury can weigh (Headley v. Tilghman, text 505)

(a) C says this principle hasn’t been uniformly accepted but federal rules seem to say that a statement can be used for what is implied in it

7. Multiple levels of hearsay

a) Each level must independently pass the hearsay test

b) Example:  

(1) Plaintiff is suing his godmother for defamation; the trial record contains a video of the godmother making certain statements and a reporter saying that godmother had made additional statements; For the godmother’s alleged statements through the reporter to be admissible, both the alleged statements themselves and the reporters statements must not be hearsay; The godmother’s statements are not hearsay because they are not being offered for whether the statement is true or not, just that they were made; But the reporter’s statements do not fall within a hearsay exception so the reporter’s statement is hearsay; thus the godmother’s alleged statements cannot be used; [First level hearsay: reporter’s statements about what godmother said – doesn’t fall under a hearsay exception; here plaintiff is asserting what the reporter said is true, not just that the reporter made the statements]; [Second level hearsay:  alleged statements by godmother – only being offered to show that the statements took place, not that they are true] (Hickey v. Settlemier, text 484)

(a) if the video is properly authenticated then it is a record of the defendant’s words; question whether they are true or false is not irrelevant, defendant may try to prove that the statements are true and negate the defamation;

8. Hearsay hypos (problem 15):

a) Man leaves his children only $1 each in the will and leaves wife an armoire which she inherited from her grandmother; man was killed by his wife after he showed her the will;

(1) Q1:  May the will be attacked upon the ground that it is hearsay to any expression of Vincent harrison’s will?

(a) A1:  no; states have accepted written wills as a true expression of one’s intent at the time it was made

(2) Q2:  is the will hearsay for purposes of showing “irresistible impulse” or “heat of passion” in wife’s murder trial?

(a) A2:  probably would not be enough to lower below manslaughter

(3) Q3:  In the probate proceeding the children offer to prove the years of care which Joy has given to Vincent, and then offer the clause about Joy and the pinewood armoire as probative evidence that Vincent was not in his right mind when he made the will.  Hearsay?

(a) A3: C doesn’t give clear answer, seems to indicate that it can be used to show state of mind so not hearsay

(4) Q4:  assume that Vincent has died a natural death, but no pine wood armoire found anywhere.  Could the will be used to prove that there was such an armoire at the time of execution of the document?

(a) A4:  No, cannot be used to show anything about the armoire; can only use it to show intention with respect to the armoire, but doesn’t show anything about the armoire existing;

9. Statements which are non-hearsay

a) Prior inconsistent statements

(1) There are a variety of stances on this

(a) Most liberal:  majority state law – says you can use prior inconsistent statement if the declarant is available for cross examination

(b) Middle:  fed rule – says the statement has to be under oath

(c) Most restrictive:  state criminal law (NY) – says the statement has to hurt your case or you can’t use it

(2) Fed rule (FRE 801d1A):  “A statement is not hearsay if the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition

(3) Rationale for allowing prior inconsistent statement as substantive evidence:

(a) Prior statements are more reliable because they are made 

(i) nearer the actual events and so are better remembered, 

(ii) before motives for perjury arise, and 

(iii) before influence from interested party occurs

(4) Arguments against allowing prior inconsistent statements (C says these are weak because we can test the witness)

(a) Inaccurate repetition

(b) Person might have made a statement that they didn’t fully intend

(5) Example of majority state law rule:

(a) A party may use a prior inconsistent statement as substantive evidence if the declarant is available for cross examination

(b) Example:

(i) Rowe’s car was burned in a field and Rowe tried to collect reimbursement from insurance company; insurance company alleged that Rowe had burned the car himself; insurance company had testimony from a police officer that Rowe’s cousin, Carroll,  had told the police officer that Rowe had burned the car to get the insurance money; before Carroll’s deposition Rowe visited Carroll and at the deposition and at the trial Carroll denied having made any such statements to the police officer; trial court did not allow insurance company to use the police officer’s testimony to show that Rowe had made the statements; Missouri supreme court overturned old rule and said that new rule is that if the declarant (Carroll) is available for cross-examination then his prior inconsistent statement can be used as substantive evidence; (Rowe v. Farmer’s Insurance, text 523)

(6) Using prior inconsistent statements to impeach the witness’s credibility versus subterfuge for introducing hearsay statements

(a) Federal rule:  In determining whether a government witness’s testimony offered as impeachment is admissible, or on the contrary is “mere subterfuge” to get before the jury substantive evidence which is otherwise inadmissible as hearsay, a trial court must apply FRE 403 and weigh the testimony’s impeachment value against its tendency to prejudice the defendant unfairly or to confuse the jury  (Ince case, text 393 middle)

(i) Example:

(a) Defendant was charged with assault with a deadly weapon; military police interviewed a witness and obtained a signed but unsworn statement that Defendant had committed the crime; in the initial trial the witness stated that she couldn’t remember the events that occurred, even after having her memory refreshed with the signed statement; question was whether the prosecution could introduce the testimony of the military policeman (that witness had said defendant had committed the crime) to show the truth of the witness’s statement that defendant had committed the crime; court said that here prejudicial value was high and probative value was very small (since the witness’s testimony was neutral and therefore didn’t hurt the government’s case);  (US v. Ince, text 390)

(i) C says that if her statement had been sworn at a deposition then it would have been admissible under 801d1A

(b) NY criminal rule (sec 60.35, syllabus):

(i) 2 parts:

(a) if you call a witness and the witness tends to disprove your own case then you can impeach the witness with a written statement or an oral statement under oath, but can only be for the purpose of impeaching and cannot constitute part of your case; 

(b) if the testimony of the witness doesn’t tend to disprove your case then you can’t contradict him

b) Prior consistent statements

(1) “bolstering”

(a) example:  ask witness to give account of the facts, then ask them to say isn’t that what they said last May, etc;

(b) bolstering generally not allowed

(i) exceptions

(a) to rebut charge of improper motive or influence (801d1B)

(b) in fed criminal cases and many states this is allowed; reason is that in court a lot of the questions are structurally leading, e.g. “do you see the person who committed the crime?  Yes, the person in the jacket over there”; and if person identified the same person in the line up without a leading question then that increases the credibility of the witness’s statement

(2) Federal rule (801d1B):

(a) A statement is not hearsay if the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive

(b) Pre-motive requirement

(i) Supreme court has interpreted 801d1B to be consistent with common law rule where the prior consistent statement must have been made before the witness had a motive to falsify

(ii) Example:

(a) Parents divorced, father gets custody of daughter; during period of visitation with mother, mother accuses father of sexual abuse of daughter; father’s defense suggests that the allegations were concocted so that mother would get custody; prosecution then offers testimony of 6 witnesses that say that the daughter had told them (during the recent period of visitation) that the father had sexually abused her; supreme court said that the testimony of the 6 witnesses shouldn’t have been admitted because the out of court statements were not made before the motive to falsify existed; if motive existed, then it was already present by the time the 6 witnesses heard the daughter make the statements; (Tome v. US, text 540)

(iii) Example:

(a) A witness in a criminal case testifies:  “ I bought the cocaine from the defendant.”  The witness herself has a criminal charge for distribution of cocaine pending against her.  On cross-examination, the defense counsel seeks to show that the witness is testifying falsely in order to curry favor with the prosecution and receive leniency in the case pending against her. If the prosecution offers evidence that the witness signed a statement after being arrested saying that the defendant was the source of her cocaine, that statement would be inadmissible because the witness had the same motive to curry favor after her arrest that she has at trial.  

(i) If, however, the prosecution offers testimony that prior to being arrested the above witness told an associate that she was obtaining her cocaine from the defendant, the consistent statement would be admissible because it occurred before the charged motive to fabricate arose.

(c) Example of recent fabrication

(i) Most common with sex crimes

(a) Example:  declarant is put under pressure to bring charge of rape against an individual by family; old fashioned pattern is that she is told that if she doesn’t bring the rape charge then her family will disown her; so motive intervenes after the attack

c) Admissions by a party (FRE 801d2)

(1) Basic concept:

(a) Any statement made by a party or rep offered by the adverse party for its own case

(2) Concept is broad, can include statements that are ambiguous, lay opinion, and statements that were not made with personal knowledge of the facts

(3) Example:

(a) Life insurance case; farmhand Bill died while working on the farm; question was if it was a suicide or an accident; if suicide then life insurance company doesn’t have to pay; boy’s body was found; doctor asks the farmer if there was any doubt that the boy committed suicide; farmer just shakes his head (possibly side to side);  appeal court said that the shaking of the head is admissible as an admission (Bill v. Farm Bureau Life Insurance, text 563)

(i) 2 problems which show how broad admissions by a party is:

(a) shaking of head might be too ambiguous of a response to be an admission

(b) farmer’s response, even if negative, is still a lay opinion about whether it was a suicide or not – farmer might not be qualified to make that determination

(4) example:

(a) car hits a calf on the road; man comes out and says it was his calf (hoping to get paid for the cost of the calf); car owner sues the man for damage done by the calf to his car; question is whether the man’s statements about the calf being his are admissible as an admission against interest; court says yes, even if the man didn’t have any personal knowledge basis for knowing whether the calf was in fact his or not; (Scherffius v. Orr, text 566)

(5) admission by silence

(a) example:

(i) in Leake case, if son had made a declaration that the light was out to the insurance adjustor and the father was standing right there, we would expect the father to say the light had been fixed or that the statement wasn’t true;  but would have to establish that the father heard the statements, etc;

(6) admissions by a representative/agent (FRE 801d2D)

(a) admissions by an agent authorized to make statements

(i) clearly can count as an admission by a party

(b) internal statements by an employee not based on personal knowledge

(i) still counts as an admission by a party

(ii) example:

(a) wildlife center owned a wolf that was being kept at an employee’s house temporarily; a 4 year old boy was walking by the house where the wolf was chained up; then neighbor hears the boy scream and finds the wolf standing over the boy; boy has some abrasions; employee goes to his boss’s office and puts a note on the door stating that there was an incident and that the wolf bit a boy; an employee meeting took place where they discussed the wolf biting the boy;  trial court excluded the note and corporate minutes because the employees did not have personal knowledge of what happened; appeal court said that there is no requirement for personal knowledge so the note is admissible; but the corporate minutes have low probative value and so were properly excluded under FRE 403 (Mahlandt v. Wild Candid Survival,  Text 582)

(b) State rule:

(i) Some states have narrower rules (e.g. NY and CA):

(ii) Say that the statement has to be made by someone authorized to make the statements (same as FRE 801d2C)

(7) Admission by a co-conspirator (FRE 801d2E)

(a) FRE 801d2E:

(i) A statement is not hearsay if the statement is offered against a party and is a statement by a co-conspirator of a party during the course and in the furtherance of the conspiracy

(b) Based on concept of partnership:

(i) Things that partners say as agents for one another then it is admissible against the partnership and can be held against all partners

(c) Statements made while in custody

(i) Statement made while in custody don’t count as co-conspirator statements because it is made after the conspiracy and not in furtherance of it

(d) Requirements:

(i) Evidence that the conspiracy exists

(ii) Evidence that the persons are co-conspirators

(iii) Declaration is made while the person is an agent and within the scope of the conspiracy (declaration is made in furtherance of the conspiracy)

(e) Example:

(i) FBI agent tape records a conversation with Lonardo about selling drugs to a “friend”; arrangements are then made to meet the friend in a parking lot and put cocaine in his car; after Lonardo placed cocaine in the car the FBI arrested him; supreme court upheld trial and district court ruling that the statement was admissible under co-conspirator clause of FRE 801d12E (Bourjaily v. US, text 590)

(ii) The 3 requirements:

(a) Evidence that the conspiracy exists:

(i) Whether or not a conspiracy exists is a preliminary question of fact so court decides this question (text 591 top)

(ii) Level of proof is preponderance of the evidence (text 591 top)

(b) Evidence that the persons are co-conspirators

(i) Whether or not defendant is a co-conspirator is a preliminary question of fact so court decides this question (text 591)

(ii) Level of proof is preponderance of the evidence (text 591)

(c) Evidence that the declaration is made in furtherance of the conspiracy

(i) Whether the statement was made in furtherance of the conspiracy is a preliminary question of fact so court decides this question (text 591 top)

(ii) Level of proof is preponderance of the evidence

(iii) “bootstrap rule”

(a) court can use the statements themselves as evidence of the conspiracy as part of the preponderance of the evidence – but that statement cannot be sufficient by itself

(i) “The contents of the statements shall be considered but are not alone sufficient to establish the declarant’s authority under [statement made by a person authorized by the party to make a statement concerning the subject], the agency or employment relationship and scope thereof (under statement by the party’s agent or servant concerning a matter…), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered (under statement by a co-conspirator) (last sentence of FRE 801d2E)

(ii) some states still retain rule that the court cannot use the statements themselves as evidence of that the conspiracy exists or that the person was a co-conspirator

(iv) confrontation clause

(a) court had previously held position that statements are exempt from confrontation clause if the declarant is unavailable or if the statement is reliable

(b) problem is that in Bourjaily case there is no evidence that declarant was unavailable or that the statement was reliable

(f) example (problem 16)

(i) anti-trust case against fuel companies; sales rep writes memo to district manager that says “I’m following the posted prices – as you told us to do…”

(a) Is the memo admissible against Cobra?

(i) Yes; same idea as in wolf case (801d2D) – it meets the two requirements:  1.  it is a statement/writing made by the defendant; 2.  it is relevant; memo is relevant because if they weren’t following the posted prices then there could be no anti-trust conspiracy

(ii) Would it bring other companies into the conspiracy if sales rep says to another fuel company sales rep:  “we follow the posted prices, just as you do” and other sales rep makes no response?

(a) Possibly; 

(i) statement by first sales rep is made within scope of his employment so admissible under 801d2D

(ii) but to implicate the second fuel company the silence would have to be taken by the court as an admission; on one hand the statement doesn’t seem particularly threatening so we don’t really expect a response; C says but fed court might take it as an admission anyway; 

(iii) Does fact that other companies are following the posted prices implicate them in the conspiracy?

(a) C says that simply following the posted prices is too ambiguous to implicate them in the conspiracy

10. Confrontation clause and hearsay

a) Confrontation clause says that defendant has the right to question the witnesses against him

(1) Question is if all hearsay statements violate the confrontation clause or only those that are unreliable

(a) Supreme court first said that witnesses who were dead or out of the jurisdiction could be admitted if they were reliable (i.e. if they fit an exception to the hearsay rule)

11. Declarant unavailable  - hearsay exception (FRE 803)

a) Statement against interest (FRE 803b3)

(1) Generally:

(a) A confession by a person is admissible against him, even if he asserts his privilege not to testify at his trial; the confession is an admission against the person an d can be proved by anyone who took the confession (from text of problem 17)

(b) A confession is not admissible as a declaration against interest in the trial of a co-defendant who is supposed to be an accomplice, because the confessor has an interest in implicating the accomplice that is not against his own interest;  (e.g. if confessor says Joe and I robbed the store then the confession couldn’t be used against Joe?) (from text of problem 17) (see Bruton case, text 568)

(i) Solutions to this problem:

(a) Hold separate trials

(i) This is what is usually done

(b) Could redact (blank out) the offending part of the statements; problem is that this is confusing to the jury and hard to administer

(2) This is the most important of this category of exceptions

(3) Only time you can’t use this is if it isn’t relevant

(4) Something about declarant has to have knowledge of his interest (C mentioned in class; Gilbert p77)

(5) Civil case rule (FRE 804b3)

(a) A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended  to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.

(6) Criminal case rule (FRE 804b3)

(a) A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

(i) C says problem with allowing admission against interest in criminal cases is that there is often a countervailing interest in favor of making the statement because of a positive relationship between the declarant and the defendant

(ii) Requirements:

(a) Statements must be against the declarant’s penal interest

(i) Statements made while in custody that implicate someone else are not admissible because they are not reliable; it is more likely to be in the declarant’s interest to try to bring other people in to the criminal act and exonerate himself (Williamson v. US, text 625)

(b) Declarant must be unavailable

(c) Must be some corroborating evidence as to the trustworthiness of the statement

(7) Example in civil case:

(a) Second wife buys a house with her own money; husband dies; GA has a law that presumes a gift between husband and wife which would give first wife’s children claim to half ownership when husband dies; wife introduces a statement made by husband before death saying that he wouldn’t be able to contribute to the payment of the house – this is used to rebut the presumption of a gift between spouses;  Court allows the statement of the dead husband to be admitted because the statement was against his pecuniary interest (Cole v. Cole, text 605)

(8) Example in criminal case (NY state case):

(a) Brown is accused of murder; his defense is that the other man had a gun and he shot in self-defense; problem is that other witnesses testify that other man had no gun and the other man’s gun was never found; Seals made out of court statements saying that he picked up a (similar) gun off the ground where the shot man would have logically dropped it; question is since Seals is unavailable to testify (refused to testify under 5th amendment), and his statements are against his own interest because it would expose him to possible criminal liability (possessing a gun), whether his statements should be admissible as against his interest; traditional court rule was that exposure to criminal liability was not enough to be counted as against the declarant’s interest; but court here says new rule is that admission against penal interest will be admissible;  (People v. Brown, text 616)

b) Former testimony (FRE 804b1)

(1) Rule:  The following is not excluded by the hearsay rule if the declarant is unavailable as a witness:  Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had opportunity and similar motive to develop the testimony by direct, cross, or redirect examination;

(2) Example in civil case:

(a) M and B are each driving in different directions on the highway and collide; M is killed and bystander Gaines is injured; B testifies at the trial of M’s estate versus B’s employer; Gaines then sues M’s estate and wants to use B’s testimony but B dies before this second trial and is therefore unavailable; previous rule was that previous testimony that was cross examined could be used only if it was the testimony by a party, but court says rule should be extended to testimony generally; since cross examination was done in the first trial, the court allows B’s testimony to be used (Gaines v. Thomas, text 723)

(i) In federal case the question would be whether in first trial M’s estate had adequate opportunity and motive to cross examine B (which is what happened in the first trial)

(3)  Example in criminal case:

(a) 2 defendant’s testified at grand jury and denied involvement in a scheme to rig bidding in construction contracts; prosecutor already easily met the probable cause standard and had no incentive to rigorously cross examine the defendants’ denials; question is whether the denials could be used at court by defense when the defendants became unavailable to testify (because the invoked 5th amendment); supreme court said that in this specific case the prosecutor did not have a similar motive (in fact had a minimal motive) to rigorously cross examine the denials so the denial testimonies should not be allowed at trial (United States v. Dinapoli, text 747)

(i) Grand Juries and similar motive for prosecutors:

(a) the question revolves around whether prosecutor has the same motive in grand jury as at the actual trial; supreme court said that there should be no absolute rule on cross examinations at grand jury because is fact specific and so should be done on case by case basis; the more the specific issue is at stake at the grand jury stage the more similar the motive is to the motive at trial;

(b) C says that real underlying reason is that witnesses might be used strategically; it could be a way to introduce testimony and not have an opportunity to cross examine it; this would lead to prosecutor having to cross examine witnesses at the grand jury where the witness’s lawyers aren’t present so this would be awkward and would change the way grand juries work; 

12. Dying declarations (FRE 804b2)

a) Rule:  The following is not excluded by the hearsay rule if the declarant is unavailable as a witness:  In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death; 

b) Example:

(1) Man was shot outside a restaurant; he stumbled into the restaurant and was eventually questioned by police about who shot him; he said “Stanley Wilson” and died shortly thereafter; court held that there is no need for the prosecution to introduce extrinsic evidence of the veracity of the statement as long as the man was aware of his wounds and the wounds were such that they could reasonably be concluded to be mortal;  (Wilson v. State, text 753)

13. Statement of Family history (FRE 804b4) and Forfeiture by wrongdoing (FRE 804b6)

a) Family history:  only way for you to know who your family is is for them to tell you which is hearsay – so this provides an exception to allow testimony about your family relationships

b) Forfeiture by wrongdoing:  if you bring about the disappearance of a declarant then the declarant statement can be used; 

14. Other exceptions to hearsay (FRE 803 – Hearsay exceptions; availability of declarant immaterial)

a) Policies that run through the exceptions:

(1) Record is contemporaneous

(2) There isn’t better evidence

(3) Proponent of the statement has relied on the accuracy of the statement

(4) Information comes from an official source

b) Spontaneous, Excited, or Contemporaneous utterances (FRE 803.1, 803.2) (AKA “res gestae” exceptions”)

c) Present sense impression (FRE 803.1):

(i) not excluded by the hearsay rule, even though the declarant is available as a witness: “A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.”

(ii) Example:

(a) defendant wakes up his girlfriend and makes statements and gestures that he is going to kill her; girlfriend calls her mother telling her about what her boyfriend (defendant) is doing; boyfriend is arrested; at the trial the mother testifies as to what she was told over the phone – is important because girlfriend’s statements indicate that the killing was premeditated murder and contradicts the possibility of defendant saying he killed in self-defense; defendant argues that mother is relating out-of-court statements for the truth of the matter asserted (that he killed the girlfriend) so is hearsay; majority says that mother’s statements fit the present sense impression exception since she was relating events to the mother as they happened; concurring opinion argues that the excited utterance exception is a better fit here; (Commonwealth v. Coleman, text 634)

(i) C emphasizes that perception, memory, ambiguity, veracity are not really a problem here so the exception makes sense in this case; 

(b) victim said during a telephone conversation with her husband shortly before her death, that there was someone at the door; when she came back on line, the victim said “It’s Joan,” and indicated that she had let Joan in; The court also admitted the witness’s response “Well, just be careful.”  (State v. Flesher, text 640 top)

(iii) need for corroboration

(a) since there is no requirement for excitement that provides reliability, it is reasonable to require some additional indicia of reliability (people v brown, text 639 middle)

(b) example:  tape recordings of 911 calls reporting a burglary in progress were played for the jury; court says that testimony of the police officers who arrived shortly after the first call provides sufficient corroboration (people v. brown, text 639 bottom); but in subsequent case (people v. bluie, text 639 bottom) court said that there needs to be some necessity for admitting the tape – e.g. if the facts could not be proved by other evidence

(iv) need to identify the declarant?

(a) Cases are mixed:

(b) relay from two unidentified bystanders to bank employee regarding get away care license plate is OK (United States v. Medico, text 640)

(c) victim of robbery is locked in a car trunk; when gets out is given a piece of paper by an unidentified lady with car license plate number; court allowed the piece of paper into evidence (State v. Smith, text 640)

(d) laundry employee was robbed and customer told laundry employee the license plate number of the get away car; court said that this was inadmissible under present sense impression because the witness did not have an equal opportunity to observe and check a possible misstatement (Myre v. State, text 640); but court said it might fit OK as an exception under excited utterance

(v) need personal knowledge?

(a) Court seems to need a reasonable inference that declarant had personal knowledge

(i) Example:  declarant said D shot the victim; court said that fact that declarant used a forceful statement and fact that she was accompanying D is enough to show that declarant had personal knowledge (McLaughlin v. Vinzant, text 640 bottom)

(ii) Example:  declarant was holding victim when witness arrived on scene; declarant then told witness that D had stabbed the victim; court said that these facts are not enough to show that declarant had personal knowledge (State v. Bean, text 641 top)

(vi) Other considerations:

(a) Other factors during excited utterance or present sense impression that decrease reliability

(i) Example:  victim is stabbed and shot in head; victim denies knowing defendant; trial court excludes introduction of victim’s statement that he didn’t know is assailant (but appeals court reverses – calls it an excited utteranace; People v Miklejohn, text 641 middle, note 5)

(b) Difference between opinion and statement describing the circumstances (text 641 middle, note 6)

(vii) Time between event and utterance

(a) Repressed utterances (United States v. Obayagbona, text 641, note 7)

(b) Time differences allowed between present sense impression and excited utterance (text 641, note 7)

d) Excited Utterance (FRE 803.2)

(i) not excluded by the hearsay rule, even though the declarant is available as a witness:  “A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.”

(ii) Example:  same facts as Coleman case above; concurrence says two conditions are required: 1.  there must be some occurrence or event sufficiently startling to render normal reflective thought processes of the observer inoperative, 2. the statement of the declarant must have been a spontaneous reaction to the occurrence or event and not the result of reflective thought.”  Concurrence says that since both of these are satisfied, the excited utterance exception applies, and is a better fit than the present sense impression.

(iii) No need for corroboration (people v. brown, text 639 middle)

(a) policy reasons:  requiring corroboration would bar the fact finder from relevant testimony that is reliable

(b) safeguards:  fact that the statement is made under stress of nervous excitement protects the defendant from fabrication 

(iv) allowed time interval (text 642, note 8):

(a) if too long have will have time for reflection and fabrication

e) Bias in present sense impression and excited utterances (Problem 18)

(1) If declarant has an inherent bias (e.g. a racial bias) the present sense impression or excited utterance could reflect that bias and would therefore be flawed

(a) Hearsay triangle:

(i) Bias would taint the perception factor of the hearsay triangle, thus making the statement less reliable

(b) Example:

(i) Texas case where witness (who is white) is riding in a car and is passed by another car with a black driver; witness says “they must have been drunk, and we would find them somewhere on the road wrecked if they keep that rate of speed up”; implication is that she inherently associates blacks with drunkenness and reckless behavior so her perception of the event is skewed; (Houston Oxygen Co. v. Davis)

(a) C points out that she could still be impeached about her biases under FRE; even if she doesn’t testify then hearsay within hearsay rule would apply and protect statement from being used (FRE 805)(?);

f) Statements about mental or physical condition (FRE 803.3, 803.4)

(1) Why do we take statements about mental state?

(a) Not because there isn’t a veracity problem because people still lie, but because of the contemporaity and fact that there is no other way to prove state of mind;

(2) Then existing mental , emotional, or physical condition (FRE 803.3)

(a) not excluded by the hearsay rule, even though the declarant is available as a witness: “A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.”

(i) Example:

(a) FBI caught defendant trying to buy cigarettes from a van; defendant said at the time that “I only came here to get some cigarettes real cheap”; defense wanted statement to be admitted under exception to hearsay to show that defendant did not have culpable mental state for buying stolen cigarettes (defense suggests that defendant thought he was buying “bootleg” cigarettes, not stolen cigarettes); prosecution wanted statement to be excluded; trial court excluded the statement, appeal court reversed holding that the statement could legitimately be used to show defendant’s mental state that he thought he was buying bootleg cigarettes (United States v. DiMaria, text 654)

(ii) Can only be used to show state of mind, not the truth of what happened:

(a) Example:   person says that “I believe that Joe killed Mary”; this is not admissible to show that that actually happened, can only be used to show state of mind

(iii) Can be used by either side:

(a) Statement can be used by defense – as in Dimaria – as well as prosecution/plaintiff

(3) Statements for purposes of medical diagnosis or treatment (FRE 803.4)

(a) not excluded by the hearsay rule, even though the declarant is available as a witness: “Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.”

(b) C goes through hearsay triangle:  when recounting medical history no problem with perception, memory – might be problem with veracity since premise that patient has a self-interest on being truthful might not be justified

(c) Premised on theory that statements to a physician are reliable because the patient has a self-interest in being truthful (US v. Tome, text 648)

(i) Exception might be for those who don’t realize that they have a self-interest in being truthful to the doctor

(a) Example:  concurrence in Tome says that there is no proof that the girl had knowledge that the efficacy of her treatment depended on being truthful with the doctor; therefore the underlying assumption of reliability is unfounded and the girl’s statements should be hearsay (concurrence in US v. Tome, text 650)

(d) Statements by patient against the person responsible for injuries

(i) Statements made implicating a person as responsible for injuries is not usually admissible because it is not necessary for diagnosis or treatment (US v. Tome, text 648)

(a) Exception is domestic abuse where patient has more intimate relationship with the abuser (and identification of the abuser is necessary for the proper treatment and avoidance of future injuries)  (US v. Tome, text 648)

(i) Example:  statements made to the doctor by the girl in advance of diagnosis or treatment by the pediatrician (Dr. Reich’s pre-exam questioning) still count as if it was part of diagnosis or treatment because it was a necessary procedure for the girl to feel comfortable enough with the doctor to perform the exam (US v. Tome, text 649)

(ii) Example:  statements made to the doctor (Dr. Kuper) were admissible even though they were before the exam because the interview was “necessary to ascertain exactly what injuries occurred”; court said this was close enough to diagnosis and treatment to count (C says for child abuse identifying the person at fault is relevant to the treatment) (US v. Tome, text 649)

(iii) Example:  Testimony by pediatrician (Dr. Spiegel) specializing in child molestation was allowed because the examine was performed in order to help diagnosis a medical condition (child molestation) (US v. Tome, text 649)

(e) Statements made to others beside the doctor

(i) Statements made to others besides the doctor can still be admissible (US v. Tome, text 649, last para); 

(a) Examples include statements to hospital attendants, ambulance drivers, or family members (text 649, last para)

(i) Example:  in Tome case the court refused to allow testimony of an “investigator” (child protection services caseworker) because the child protection caseworker did not play a role in diagnosis or treatment (US v. Tome, text 650)

(f) Use in criminal cases of child abuse (imwink, p362)

(i) Many courts have extended the exception in child abuse prosecutions to justify admitting the child’s pretrial statement identifying the abuser; foundation:

(a) Proper addressees

(i) OK:  physicians, psychologists, sometimes social workers; one case did not allow because the child did not know the listener was a  doctor

(ii) Not OK:  most courts say no to high school guidance counselor

(b) Medical motive

(c) Must be for treatment or diagnosis; child’s statements declaring his or her purpose seeking assistance counts

(d) Statement has to be medically relevant (i.e. related to diagnosis or treatment)

(e) Child has to realize the statement was medically relevant

(g) Example of statements to a doctor (problem 19):

(i) A railroad brakeman injures his back while he is in the railroad yard.  He goes immediately after the incident to the doctor of his union’s health center and tells him:  “ I was helping to uncouple cars, and when I pulled on the bar the thing was stuck.  We had to break up the train because the track was being switched.  I pulled on the bar as hard as I could and a muscle pulled.  I have a shooting pain up my back when I turned like this.”  (turning to the left)

(a) Q1:  If the doctor testifies in the brakeman’s federal case against the railroad, is his testimony about this statement admissible for the plaintiff?

(b) A1:  Doesn’t seem like having to break up the train because track has to be switched adds very much, but courts will often take it anyway; some courts will redact this kind of statement that goes to fault; C says probably whole thing is admissible; 

(c) Q2:  Suppose the plaintiff tells the same story to a doctor  selected by the lawyer for the brakeman after litigation is begun.  Any different answer?  May that doctor testify to what the brakeman said?

(d) A2:  the statement would still be admissible; doesn’t matter that the statement (could be a lie to get compensation money);

(4) Statements about declarant’s mental state (emanuel 235)

(a) 2 types of situations (emanuel 235)

(i) to prove the very mental state asserted because the mental state is directly at issue in the litigation

(a) e.g. “I hate my husband”

(ii) when the mental or emotional state referred to in the statement is not directly in issue, but is circumstantial evidence of some other fact in issue, typically the other fact will be a past or future act by the declarant (i.e. the statement is used to prove that a subsequent act took place)

(a) Future event:  Mental state exception applies where a declaration of present mental state is offered…because that mental state is circumstantial evidence that a subsequent event actually took place (emanuel C27)

(i) Example:  O says “I plan to go to Crooked Creek”; this statement of present intent is admissible to show that O probably subsequently went to Crooked Creek (emanuel C27, based on Mutual Life v. Hillmon)

(ii) Example:  Hillmon had a life insurance policy with his widow as the beneficiary; widow claimed that a body found in a Colorado creek is Hillmon so she should collect the life insurance money; life insurance company claims that the body is not Hillmon but Walters; as evidence that the body might be Walters, the life insurance company produces letters written by walters to his girlfriend and sister stating that he and Hillmon were going to Colorado;  court said that the letters could be introduced to help prove that the body was actually Walters  (Mutual Life v. Hillmon, text 659)

(b) Past event:  courts have been unwilling to allow statements of mental condition as circumstantial evidence that a prior event caused the mental state; reason is that this exception would virtually swallow the hearsay rule (emanuel 243)

(i) Example:  Dr. Shepard was charged with Murder by poison of his wife.  As evidence that Dr. Shepard had poisoned his wife, prosecution introduced statements by the wife that “Dr. Shepard has poisoned me.”  She said this after drinking from a bottle of liquor and collapsing; court ruled that the statement was hearsay and didn’t fit an exception (for mental state or  dying declaration) if it was going to be used to prove the truth of the statement (that Dr. Shepard had poisoned her) although it could be used to show her mental state (that she thought he had poisoned her) (Shepard v. US, emanuel 243, 244); 

(ii) Notes on Shepard case:  court said didn’t fit dying declaration exception because there was no showing of the declarant’s consciousness of impending death or her abandonment of hope, as required for the exception;

(iii) Fed rule:  follows Shepard in not allowing statements of memory or belief to prove previous acts (emanuel 244)

(b) Example of state of mind and review of hearsay and non-hearsay (problem 20) (based on van bulow case (problem 1))

(i) What are the hearsay problems with the following (court took all the statements):

(a) Biastre:   said van bulow had always expressed concern for his wife:

(i) Court took it because it reflects his state of mind (could say you expect him to lie but we have always taken these as admissible)

(b) Roberts:  drove Ms. Van Bulow to get pills:

(i) Court took them because they weren’t declarations

(c) Gurley the banker:  statement about earnings:

(i) These weren’t declarations, knew this from other documents;

(ii) Could ask whether document is hearsay with respect to wages; C says he thinks this is actually hearsay because Gurley didn’t have direct knowledge about what the income was; so Van Bulow’s attorney could have objected but didn’t;

(d) Isles:  was having an affair with Van Bulow; he expressed an intent to marry her; prosecution used this to show Mr. VB wanted to get away form Ms. VB;  why admissible?

(i) Best explanation is that this is an admission

(ii) Could also be a statement of present state of mind

(e) Isles:  gives van bulow a deadline

(i) Not hearsay because being admitted to show affect on the listener (a verbal act – not being used to prove that matter asserted)

(f) Millard:  knows what van bulow earns

(i) Testimony is rooted in hearsay because based on what he has learned(?); millard has to have enough experience in the field(?);

(g) O’neil:  exercise instructor; statement about self-injecting drugs

(i) Could be used as circumstantial evidence of her state of mind that she might take those drugs

(h) Huggins:  medical tech at the hospital; Ms. VB said she tried to kill herself;

(i) Might be relevant to diagnosis or treatment because then might ask how she tried to kill herself – so would be a statement of medical history

(ii) Might be a statement against interest but is thin because suicide is a crime

(i) Sanders:  tried to refute testimony of O’neil; had work records showing that O’neil wasn’t employed at proper time;

(i) Admissible to show facts asserted by them about when O’neil was working and not working there(?)(allowed due to business record exception?)

(c) Do polls fit into the state of mind hearsay exception?  (text 679, note 5)

(i) Some courts have found that “a properly conducted public opinion survey itself adequately ensures a good measure of trustworthiness, and its admission may be necessary in the sense that no other evidence would be as good as the survey evidence or perhaps even obtainable as a practical matter.”

g) Business records

(1)  Fed Rule (803.6) elements of foundation (imwink p336)

(a) report was by a person with a business relationship with the company

(b) ultimate source of the info had a business duty to report the information (cannot use info from bystanders)

(c) ultimate source of the info had personal knowledge of the facts or events reported

(d) written report was prepared contemporaneously with the facts or events

(e) report was reduced to written form

(f) report was made in the regular course of business

(g) entry is factual in nature

(h) it is the best evidence we have (C from class)

(i) records must be free from suspicion/must be trustworthy  (C from class)

(j) person presenting the records has to know the way records are kept but doesn’t have to have personal knowledge of the facts

(2) record is routine

(a) railroad accident and railroad company makes a report of why the engineer died; (Palmer v. Hoffman, advisory Notes FRE, p131  bottom)

(i) arguments:

(a) accidents are not routine so filling out accident reports can’t be considered a routine part of the business; lower courts have taken this approach (imwink, 337 middle)

(b) the company has a policy of always filing a report when an accident happens to even though it occurs infrequently it is still routine

(3) records must be free from suspicion/must be trustworthy

(a) records are presumed to be trustworthy unless a strong showing is made otherwise

(b) documents made in anticipation of litigation will be accepted if made by a disinterested third party but not accepted if made by one of the parties themselves

(i) example:  attorney works on case and keeps track of hours worked; fact that attorney could easily fudge the numbers doesn’t make the record untrustworthy (Kennedy v. LAPD, syllabus after problem 21)

(ii) example:  railroad accident and railroad company makes a report of why the engineer died;  court excluded the report because it was made by a party in anticipation of litigation and so was not trustworthy enough (Palmer v. Hoffman, advisory Notes FRE, p132 top)

(iii) example:  litigator prepares documents for a case; this would be accepted as trustworthy because this is routine for a litigator (C’s example in class)

(4) person who presents the records has to know the way records are kept but doesn’t have to have personal knowledge of the facts

(a) example:  attorney works on case; wife enters the timesheet into the computer; wife doesn’t have personal knowledge of the hours worked but computer print out time sheet is OK anyway; (Kennedy v. LAPD, syllabus after problem 21)

(5) ultimate source of the info had personal knowledge of the facts or events reported

(a) example:  caseworker involved in proceeding to terminate parental rights on grounds of abuse; entries by caseworker of caseworker’s first hand observations are admissible but the entries reflecting statements and rumors by third parties are not first hand information by the entrant (caseworker) so are inadmissible (Leon RR, text 700)

(b) example:  caseworker interviews family and asks how the boy got a black eye; mother’s boyfriend gave the boy a black eye but mother threw boyfriend out; caseworker’s notes about how boy got black eye are inadmissible because the caseworker didn’t have first hand  knowledge of how the boy got the black eye; but statement could still be used against the mother as an admission against a party (C in class, mar 25)

(6) ultimate source of the info must have a business duty to report the info

(a) all the persons in the chain of reporting the events has to have a business duty to report (Leon RR, text 699)

(b) example:  policeman takes statements from bystanders about an accident; the parts of the police report reflecting bystanders’ statements did not qualify a business entries since the civilian bystanders were not employees of the police department (Johnson v. Lutz, imwink 337 top)

(c) example:  caseworker involved in proceeding to terminate parental rights on grounds of abuse; entries by caseworker of caseworker’s first hand observations are admissible but the entries reflecting statements and rumors by third parties who had no business duty to report are inadmissible (Leon RR, text 700)

(7) example (problem 21):

(a) railroad brakeman injures his back while he is in the railroad yard.  He goes immediately after the incident to the doctor of his union’s health center and tells him:  “ I was helping to uncouple cars, and when I pulled on the bar the thing was stuck.  We had to break up the train because the track was being switched.  I pulled on the bar as hard as I could and a muscle pulled.  I have a shooting pain up my back when I turned like this.”  (turning to the left); under 803.4 saw that statements made to the doctor are admissible if the doctor testifies; 

(b) Q1:  what part of the medical records would be admissible if the record custodian testifies?

(c) A1:  medical record could be used to show both what the patient said and about what the diagnosis in the record is

(d) Q2:  what if brakeman selected the doctor after the litigation had begun?

(e) A2:  record can still be used (I think) (not clear on C’s answer; doctor is not a party so he doesn’t have an incentive to falsify but the brakeman does; under 803.4 we allowed testimony after litigation had begun even though patient had incentive to lie so same thing here?)

(8) Computer records:

(a) Example (US v. Moore, text 190):

(i) Bank fraud case; teller, loan collection officer, and credit checker conspired to make and cash false loans; records were kept electronically at a service bureau; head of bank’s loan  department, Slattery, testified for the government; foundational elements in question:

(a) Ordinary course of business:

(i) Computer records were the way they normally kept their records so court said was OK;

(b) Person with personal knowledge:

(i) Court says service bureau counts as someone with personal knowledge

(ii) C says that it is important that the way the service bureau got their info was through some automatic means; 

(iii) C says that since the machine can’t testify then have to authenticate the automatic machine/process to show that it is reliable; must go through all the steps:  is considered an original since anything printed out by the computer is an original; have to show the machine is in good working order; have to show that the machine is capable of making the record; have to describe the process of how the records are kept; have to show that the record hadn’t been tampered with, etc;

(c) Person testifying has to know how the records are kept (but doesn’t have to have personal knowledge of the facts)

(i) Slattery was head of the loan department so she was aware of how the records are kept

(ii) What issue about the document is missing in Moore that would make its admissibility more complex? (problem 22)

(a) C doesn’t answer directly, talked about falsification; could mean that the substance of the records such as loan amount, etc weren’t in dispute in Moore so fudging the numbers wasn’t an issue; but in other cases there could be questions about input of false numbers

(b) Falsification:

(i) One argument is that it is easy to falsify computer records so we should toughen the requirements to admit computer records

(ii) C says it is really no different from written records businesses could keep two sets of written records, one is the “official” records and the other is the secret accurate records; 

h) Public Records and reports (FRE 803.8)

(1) Three types of public records are admissible as an exception to hearsay rule

(a) Agency’s own activity

(b) Matters observed under duty

(c) “factual findings” resulting from investigations that are trustworthy

(2) “factual findings” resulting from investigations that are trustworthy

(a) “factual findings” includes opinions as well as facts

(i) example:  

(a) Navy plane crashes and kills pilots; surviving spouses sue the aircraft manufacturer for design defect; Navy JAG issues a report that contains opinions as well as facts about the plane crash – says there was a possibility that the crash was due to pilot error; supreme court says the opinion portions of the report are admissible because there is no indication that the drafters of rule 803.8 intended to make a distinction between facts and opinions for the purposes of this exception to hearsay (Beech Aircraft Corp v. Rainey, text 701)

(i) C says one reason to admit the report is that JAG was not a party to the litigation even though the report was prepared during the litigation

(ii) Trustworthiness

(a) Factors to consider when assessing the reliability (FRE, advisory notes, p135)

(i) Timeliness of the investigation

(ii) Special skill or experience of the official

(iii) Whether a hearing was held and the level at which it was conducted

(iv) Possible motivations to falsify

(3) Compared to business records exception

(a) Public records exception does not require contemporaneous, routine, or even made in regular course of business (although does require record to be made pursuant to official duty)

(4) Example (problem 23)

(a) Donald Wilson is sued for libel by a police sergeant.  Wilson has reported that he saw the sergeant, Clanahan, take a bribe from a storekeeper.  Clanahan and the storekeeper both deny the event.  Police are required by regulation to make a memorandum of each occurrence falling within their duties, and the form and manner of the memorandum prescribed.  An officer present at the closing of a bar some months before the events in the libel case recorded in his memo book for that date that a man named Wilson, living at Wilson’s address and fitting Wilson’s description had threatened Sgt. Clanahan saying “I’m going to get you someday you SOB.” 

(i) Q1:  Is the page from the memo book admissible in the libel case for Clanahan?

(ii) A1:  Yes, because it is something that the officer observed and not offered for the truth of the matter, just that he said it

(iii) Q2:  Would it be admissible under the official records exception?

(iv) A2:  yes because it was observed by someone with a duty and was observed or shows declaration of state of mind(?); could try to say it was untrustworthy because the officer knows clanahan but would probably be admitted and go towards impeachment

(v) Q3:  would it be admissible under business records?

(vi) A3:  would have to show it was made contemporaneously which it was; 

(vii) Q4:  what if memo had been made by clanahan?

(viii) A4:  might be untrustworthy but depends on how records are routinely kept; so under certain circumstances the record could be attacked as being untrustworthy

(ix) Q5:  what if there was no libel case and Wilson was being criminally charged with making a false report?

(x) A5:  the report could not be offered because it would conflict with the confrontation clause, especially if the officer was available for testimony; officer would have to testify as to what was in the memo book

(5) NY rule:

(a) NY has no equivalent to 803.8; NY only has the business record exception

i) Ancient document exception (803.16)

(1) Rule:  admissible:  statements in a document in existence 20 years or more the authenticity of which is established

(2) Authenticity

(a) Some documents are self-authenticating under FRE 902 (mostly official documents and publications)

(3) Rationale:

(a) Old documents are assumed to be more reliable than people’s memory

(b) There is no better evidence available since the documents are better than people’s memory

(4) Example:

(a) Former navy man died from asbestos exposure; his estate sued makers of asbestos products claiming that their products were being used on the ships the man was assigned to; as proof they showed that the ship was repaired in shipyards where the defendant’s products were used; to prove this they offered a Navy publication that was over 20 years old which made brief mention of when and where the ships had been repaired; court admitted the book as being self-authenticating under 902 and admissible under ancient document exception since it was over 20 years old (Bowers v. Fibreboard Corporation, text 763)

j) Example of business records and official records- Problem 24

(1) Matilde Malmaison has been killed as a result of an auto accident, in which her Chevrolet collided with a VW van being driven by Harold Wickerson.   Wickerson has been injured but has survived.  The following things have occurred:

(a) The policeman who came to the scene of the accident have made a written record of all information collected at the scene, as they are required to do by regulation, upon a standard form printed for the purpose.  This includes:

(i) A statement that Wickerson was groaning as he was taken from the car.  The police heard him say “oh, what a terrible pain in my side.  That old woman must be blind to have been so far over in my lane.”

(ii) Matilde Malmaison was alive at the time the police arrived and for some time afterward.  She is quoted as having said, “I’m sorry I was on the wrong side of the road.”  She gave to one of the policemen a valuable emarald-studded brooch, with the words, “I give this to my cousin Mary.”  The police returned the brooch to Matilde Malmaison’s executor.

(b) The private hospital personnel have made a record, as the are required to do by regulation, upon a standard form printed for the purpose, of all information related to the injury.  This includes:

(i) Diagnosis of Harold Wickerson as having broken ribs, the result of an impact against a steering wheel.

(ii) Statement signed by an MD that he informed Matilde Malmaison that her life could not be saved, whereupon she stated, “I know I’m done for. I just want the world to know, the other fellow was across the line.”

(c) Harold Wickerson has sued Matilde Malmaison’s estate for damages due to negligence.  

(d) Q1:  What part of the above evidence is admissible in this case, for whom and on what theory?

(i) A1:

(a) Wickerson’s groaning statement about pain in the side?  

(i) Excited utterance:  Not an excited utterance because policeman not testifying, only have the record (?not sure why it matters that policeman is not testifying – need person to introduce the written statement under excited utterance?- hearsay on hearsay problem?); also may have been too long between the accident and when the police arrived; 

(ii) Statement of physical condition:  possibly

(iii) Official records:  yes

(iv) Business records:  yes

(v) Note have hearsay on hearsay problem (?)

(b) Wickerson’s statement about woman over in the lane?

(i) Excited utterance:  might have been too long before police arrive; C says many courts would take this

(c) Malmaison’s statement that she was on wrong side?

(i) C says is two steps:  first show admissibility of the record then admissibility of the words

(ii) Dying declaration:  usually only offered in homicide cases but can be used in civil cases under 804b2; also no indication that she has impending death unless giving broach to cousin mary indicates that she is dying

(iii) Declaration against interest:  yes, is better than dying declaration

(iv) Admission of a party:  generally dead person isn’t considered a party

(d) Giving the brooch

(i) Legally operative words:  if it’s a gift then the words are legally operative; could argue it’s a conditional gift in the case that she dies

(e) Hospital records

(i) Business records:  Malmaison did not have a duty to utter the words (source of the info did not have a duty to report the info)

(f) Diagnosis of Wickerson having broken ribs

(i) Statements made for purposes of medical diagnosis or treament:  statements were made in course of diagnsosis or treatment so are admissible under 803.4; cause is admissible (car accident) because relevant to treatment

(g) Malmaison’s statement about other fellow crossing the line?

(i) Dying declaration:  yes because death is imminent; shows error in taking dying declaration in civil action; motive is different, you might lie in order to help out your heirs (as seen by giving away the broach) but it will still be taken; but will be deemed less credible because it is later and aligned with her interests

(e) Cousin Mary sued the estate for the brooch.

(f) Q2:  Is the police report admissible?

(i) A1:  ?

15. Residual exception (FRE 807)

a) Applies to statements not covered by FRE 803 (availability of declarant immaterial) and FRE 804 (declarant unavailable)

b) Based on premise that the statements have equivalent trustworthiness to other hearsay exceptions

c) 4 Requirements:

(1) The statement that is offered as evidence of a material fact

(2) Statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts

(3) The general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence

(4) Proponent has to make it known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant

16. Confrontation clause problems

a) Generally

(1) Idea is that defendant has right to confront his accusers

(2) Provision of 6th amendment

(3) Only applies to criminal cases

(4) Similar concerns on why we exclude from general admissibility

(5) 2 requirements for admitted hearsay statements not to violate the confrontation clause (from Idaho v. Wright, text 782 top):

(a) declarant unavailable

(i) but unavailability not necessary for non-testifying co-conspirator (Idaho v. wright, text 782 middle)

(b) statements must be reliable

(i) 2 ways to satisfy requirement:  

(a) falls within a time-honored hearsay exception

(i) example:  co-conspirator statements are sufficiently reliable (Idaho v. wright, text 782 middle)

(ii) residual clause doesn’t count as a “time-honored” hearsay exception  because is too ad hoc (Idaho v. wright, text 783 top)

(b) if statement doesn’t fall within a time-honored hearsay exception then court will look behind the statement for other evidence of reliability

(i) cannot use corroborating evidence to support truth of the hearsay statements (Idaho v. wright, text 786 top); examples of corroborating evidence that cannot be used:  physical evidence of child abuse, opportunity of the defendant to commit the abuse, older daughter’s corroborating the identity (Idaho v. Wright, text 787 middle)

(ii) examples of indicia of reliability:  spontaneity and consistent repetition, mental state of the declarant, use of terminology unexpected of a child of similar age, lack of motive to fabricate) (from Idaho v. Wright, text 785 middle)

(6) Largely tracks hearsay and its exceptions; tracks “firmly rooted” exceptions to hearsay

(a) Generally unavailability requirement:

(i) Rule that “no out of court statement would be admissible without a showing of unavailability” only applies when the challenged out-of-court statements were made in the course of a prior judicial proceeding (text 799 top, based on Ohio v. Roberts)

b) Example of confrontation clause and time-honored hearsay exception :


(1) Girl is molested by mother’s boyfriend; babysitter alerted by girl’s scream and went to bedroom and saw boyfriend leaving; girl made statements indicating that she was molested; girl repeated similar statements to mother 30 min later and to police still 40 later; at trial girl was unable to testify due to emotional reasons; court admitted the testimony under spontaneous declaration exceptions; defendant also objected based on fact that girl not testifying deprived him of right of confrontation; supreme court said that as long as the testimony is being admitted under “well rooted” hearsay exceptions, there is no requirement that the girl testify at trial even if she is available (White v. Illlinois, text 796)

(a) C says that problem with this is that these might not be well rooted since it is questionable whether the excited utterance exception would apply here because the time intervals were too long; but on other hand might give more time leeway with children since excitement could last longer for them

c) Example of confrontation clause and non-time-honored hearsay exception:

(1) Girl was molested by mother’s boyfriend as mother held the girl down; girl made statements to father’s girlfriend and to the pediatrician; girl was 3 years old and deemed unable to communicate to jury so unable to testify; prosecution admitted statements under the residual exception (FRE 807); defendant argued that admitting the evidence when girl was not going to testify violated the confrontation clause;  court looked at the 2 requirments:  1.  declarant unavailable:  not a certiari issue so not decided here, presumed to be satisfied; 2.   fits well established hearsay exception or has independent indicia of reliability:  girl had no motive to lie and made statements made are questionably of  a type that one would not expect a girl to make given her age (corroborating evidence of physical abuse and opportunity are irrelevant); court decided that looking at the totality of the circumstances of the statements to the pediatrician the statements are not sufficiently reliable to defeat the right of confrontation (Idaho v. Wright, text 778)

(a) Why didn’t statements fit under FRE 803.3 (medical diagnosis and treatment)?  Statements not made for purpose of diagnosis or treatment

d) Example of co-conspirator and confrontation clause (problem 25)

(1) Mr. Cole and Lignite are charged with conspiracy to murder and with murdering Mr. Anthracite, Cole’s rival for an office in a labor union which shall remain nameless.  Anthracite’s death occurred on May 30, 1995.  One witness against Cole is a Mr. Mucker, who testifies that he planned and committed the killing with two other men, Lignite and Cannel.  Mucker admits that he has never even seen Cole except speaking at a union meeting, much less spoken to him.  Mucker, however, testifies that on May 29, 1995 Lignite distributed a total of $30,000 in equal shares to the three of them saying “Mr. Cole told me he wants to express his appreciation for the loyalty we’re showing in the job tomorrow.”  

(2) There is independent evidence from a union rep that Cole took $30,000 from the safe shortly before May 29, 1995.  Witnesses have seen Lignite meeting with Cole and later with Mucker and Cannel prior to that time.  

(3) Questions:

(a) Q1:  If Lignite does not testify, is Mucker’s testimony about what Lignite said about Cole admissible at Cole’s trial?   

(b) A1:  no declaration by cole but Bourjaily says that you can take the co-conspirators statement about the 30K in determining whether or not there is a conspiracy; so probably would admit this as part of the conspiracy

(c) Q2:   If Lignite does not testify, is Mucker’s testimony about what Lignite said about Cole admissible at Lignite’s trial?   

(d) A2:  would be an admission against Lignite (unavailable – yes; fit hearsay well rooted hearsay exception – yes)

(e) Q3:  would the answers to Q1 and Q2 be different if Mucker had been offered a lighter sentence for his testimony?

(f) A3:  no because Mucker will be available for cross examination

(g) Q4:  Is answer to Q1 or Q2 different if you know that Lignite has a record of fraud-related convictions and has sought office in the union?

(h) A4:  still would admit; no motive to lie has been shown but would admit even if he had a motive to lie

e) Example of evidence of joint intention and confrontation clause (problem 26)

(1) Consider the facts of in the Hillmon case at p659.  Suppose Hillmon had been found and was accused of killing Walters at Crooked Creek.  Assume Walters can be shown to be dead.   

(2) Q1:  Do you think it is constitutionally permissible to introduce Walter’s letters to prove that he (walters) went to Crooked Creek to meet Hillmon?

(3) A1:  yes; evidence of joint intention is taken all the time; similar to Tom Dooley case; so despite the fact that it is difficult to grasp, taken under the same principle that it is firmly rooted;

VI. Types of Evidence III – Circumstantial Evidence

A. Generally

1. Direct v. Circumstantial evidence

a) Distinction between direct and circumstantial evidence is really meaningless because categories are too broad

B. Pure Circumstantial evidence

1. Evidence based solely on statistics

a) Plaintiff’s case cannot be based solely on statistical probabilities – need individualized proof

(1) Example – no individualized proof available:  

(a) woman is driving down the road and is forced to swerve to avoid an oncoming bus; woman unable to give detailed description of bus; only one public bus operates down that street at the time of the accident; court said that she would have to have more than mere statistical probability that it was the defendant’s bus since there were other types of buses like charter or private buses that could have been responsible (Smith v. Rapid Transit, text 51);

(i) C says that fact that Smith didn’t win her case doesn’t mean that franchise of bus route wasn’t relevant and probative, just that pure statistical proofs aren’t enough by themselves

(b) C says that adequate individualized proof might have been bus logo or color of the bus

(2) Example – no individualized proof available:

(a) Couple accused of crime; expert took into account all the independent factors of automobile color, man had mustache, girl had ponytail, girl had blond hair, interracial couple, etc and calculated that only 1 in 12 million chance of randomly choosing a couple that fit all the factors.  Court said need individualized evidence, can’t just base on statistics (People v. Collins, text 67)

(3) Example – individualized proof available:  

(a) Sexual assault case; issue is identification of defendant; one piece of evidence is blood on his pants; he claimed it came from him and he gave an explanation for the blood which was not consistent with the findings of the pants; blood wasn’t dry and he doesn’t have cuts on him; so his circumstances contradict his explanation; test of blood showed it was victim’s blood and not his blood, but these tests weren’t the dna tests but older tests so chance is 1/20; so why is this different than bus case?  Defendant was found in the same area where the crime occurred and roughly matched the description by the victim; so this is individualized circumstantial evidence; but would expect the guilty person to be further away; but he was drunk so may not have gone very fast; so being drunk is consistent with him going a short distance, and being drunk is slightly probative because we think that being drunk makes someone slightly more likely to commit crimes (State v. Rolls, text 61)

(4) Example – mass tort (problem 27):

(a) The plaintiff is 26 years old and has contracted a cancer.  The plaintiff’s mother took a pill, DES, while she was pregnant with the plaintiff.  An expert can testify that there is a high statistical correlation between the incidence of the sort of cancer at issue here, and the ingestion of DES by the mother of the subject during pregnancy.  The expert will also admit that the cancer sometimes occurs in the absence of DES.  

(b) Q1:  If the plaintiff can identify the manufacturer of the DES ingested by her mother, can she sue the manufacturer alleging negligence in the failure to investigate the dangers of DES, and in the failure to warn about them?

(c) A1:  yes, typical negligence case; individualized part is that we knew she took that particular manufacturer’s pill

(d) Q2:  Assume that the plaintiff does not know the manufacturer of the DES ingested by her mother, but she can prove that all the manufacturers conducted a joint testing program and that no one put a warning on the product.  Assuming she can honestly allege negligence in the conduct of the testing program, can she successfully sue all the manufacturers?  Can she sue any one of them?

(e) A2:  yes, similar to summers v. tice where two hunters fire guns and victim is hit but doesn’t know which of the two was responsible.  Plaintiff can sue either hunter and the hunter being sued can bring in the other hunter.

(f) Q3:  Suppose plaintiff cannot prove negligence in the development of the drug.  She can prove that after DES was put into use, each of the manufacturers independently became aware of the risk before her mother bought the drug.  Suppose that none of them put a warning on the drug, intending to do so only if another manufacturer did so.   Can plaintiff successfully sue all the manufacturers?

(g) A3:  there is an independent duty to warn but there was no joint action by the manufacturers; under classic theory (smith case) this would be a stretch but for mass tort we allow it anyway; so mass tort is a radical change because classic theory focuses on individualized fault

(i) C says court could also impose burden of proof on the defendant to show they did not produce the actual pill but this is also an enormous change

2. Other Crimes and Bad Acts

a) Generally

(1) FRE 404 (character evidence not admissible to prove conduct; exceptions; other crimes):

(a) Character evidence generally

(i) Character of accused

(ii) Character of alleged victim

(iii) Character of witness

(b) Other crimes, wrongs, or acts (404b): 

(i) “Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal trial shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.”

(2) General rule is that prosecutor cannot use proof of past crimes to show that it is more probable that defendant committed a crime on this occasion, i.e. past crimes cannot be used to show propensity(404b evidence cannot be introduced solely to prove bad character– Huddleston case, text 864 top); exception is if defendant brings up the issue of propensity

(a) Example – classic case of exclusion of evidence of propensity:


(i) D is charged with murder of V, only question was state of mind – whether the murder was premeditated or not.  The prosecution shows that V and some others insulted D’s wife, leading D to threaten to “bump them all off” if they didn’t leave within 5 minutes.  D then returned to his apartment, selected a gun from his weapons collection, went back out to the scene of the insult, and as part of an argument, shot V to death.  At trial, the prosecution seeks to introduce into evidence the fact that, at the time of the encounter and of the subsequent arrest of D, D kept three pistols and a teargas gun in his apartment- idea was to show that D had a propensity for violence and was more likely to kill with deliberation and premeditation.  Court said that the weapons are relevant but too prejudicial – cannot use fact that he owns weapon to show “dangerous propensity.”   Court said would have different result if prosecution could show that he bought the weapons for that particular purpose – then that might be admitted to show state of mind (People v. Zackowitz, emanuel p28, text 808)

(b) Example of excluding evidence of propsensity but allowing evidence of “preparation”

(i) Warmus is accused of murder; prosecution case is purely circumstantial; part of evidence is a telephone bill from MCI showing that she called the gun store on the day of the murder; Warmus says her telephone bill doesn’t have a call to the gun store on it; Warmus had been involved in a car accident case previously where there was some evidence that she fabricated a letter which provided her with an alibi against being in the accident; question is if you can introduce the evidence of past fabrication of documents to show she is fabricating the telephone bill now; L says you cannot do a mini-trial to try to prove the past fabrication to show that she is fabricating this time (problem 28)

(a) L says but if she took the stand you could impeach her character with it

(b) Also if the call to the gun shop had been before the crime then you might be able to use it to show “preparation” of the crime – but would still have to weigh probative value against its prejudicial value

(c) Example of exclusion of evidence of propensity but allowing same evidence of opportunity:

(i) Accused is charged with a February 1st bank robbery; while fleeing from the crime scene, the murderer dropped his pistol; without violating the character evidence prohibition, the prosecution could introduce evidence that on January 1st the accused stole the same gun from  a gun store; the evidence of the earlier larceny puts the accused in possession of the same instrumentality used to perpetrate the charged crime; (imwink 188)

(d) Example of exclusion of evidence of propensity but allowing same evidence of opportunity:

(i) When police lawfully stop the acussed’s vehicle, they find cocaine in the trunk; the accused defends on the theory that he did not know that the cocaine was secreted in the car; the prosecution could offer evidence that on several other occasions, the police found contraband drugs in vehicles driven by the accused (imwink 188)

(3) Standard of proof for “other crimes” (404b)

(a) Other crimes do not need to be proved beyond a reasonable doubt – only need to show that the evidence is relevant (864 bottom) and that “there is sufficient evidence to support a finding by the jury that the defendant committed the similar act.”  (Huddleston v. US, text 863 top)

(b) Example:

(i) Case about admissibility of television evidence; Defendant bought blank tapes from Wesby and then sold the blank tapes to a middleman who resold to public; question was whether defendant knew that the blank tapes were stolen; prosecution’s theory was that defendant knew the tapes were stolen because he had engaged in similar transactions with Wesby involving televisions and kitchen appliances; the appliances were later determined to be stolen;  appeals court reversed introduction of the television evidence because of insufficient evidence, using preponderance of the evidence standard, that they were stolen; supreme court said that court should have allowed the television evidence because standard is whether the jury could have “reasonably” (text 865 bottom) concluded that the televisions were stolen and in the court’s opinion the direct evidence of low price/large quantity/no receipt as well as defendant’s involvement with the tapes and appliances (which were both known to be stolen) supported the idea that the jury could have indeed concluded that the televisions were stolen (Huddleston v. US, text 861)

(a) C asks why isn’t the television evidence excluded under 403 (exclusion of relevant evidence on grounds of prejudice…)?  C says addition of another crime seems quite probative so doesn’t fail under 403

(c) “double jeopardy”

(i) double jeopardy not violated if defendant was actually acquitted of the bad act or other crime that the prosecution is attempting to introduce

(a) “the meaning of acquittal is only that the guilt of the defendant has not been established beyond a reasonable doubt and that such burden need not be satisfied to justify use of evidence of the other crime in another case” (Dowling case, text 867)

(ii) example:

(a) if Huddleston had been acquitted of knowing possession of the stolen televisions but there was evidence that he probably knew (but not up to reasonable doubt level) then prosecution could use that to show that he knew the tapes were stolen

(iii) double jeopardy and identity

(a) example:

(i) even if double jeopardy collateral estoppel did apply, the defendant had not carried his burden of showing that his not being one of the intruders n the earlier case was necessarily established in that case; he may have been acquitted for some other reason.

C. Character Evidence

1. Evidence of a criminal defendant’s reputation and opinion evidence of his character

a) Common Law Rule:  Prosecution may not introduce evidence of defendant’s bad character and propensity to commit crimes, but defendant can introduce evidence of his good character and propensity not to commit crimes (Michelson v. US, text 878 top)

(1) But the character/reputation witness can only use hearsay about what the community reputation is, not the witness’s own opinion (NY follows this rule)

(2) Once defendant introduces reputation witnesses, the door is thrown open for prosecution to introduce contradictory witnesses that can even claim that there were damaging rumors around, even if the rumors were unsubstantiated (text 879 top)

(3) Judge has large amount of discretion on what to exclude (text 880, top)

b) Federal Rule (405):

(1) Same as common law but reputation witness can give his opinion as well as community opinion

c) Federal exception for sex crimes:

(1) In cases of sexual assault (rule 413) and child molestation (414) prosecutions and civil actions involving allegations of sexual assault or child molestation (rule 415) the prosecution or plaintiff may offer evidence of other specific acts by an accused or civil party on a character theory of logical relevance (imwink 174 bottom)

2. Special case where character or trait of character of a person is an essential element of a charge, claim or defense

a) Fed rule:  allows defense or prosecution to introduce evidence of specific instances of conduct (fed rule 405b)

b) Examples:

(1) Defamation claim; plaintiff claims his reputation has been harmed; defense can try to show that plaintiff’s reputation wasn’t worth anything to begin with because he was hated in the community

(2) Entrapment claim; defendant says he was entrapped and he wouldn’t have accepted the bribe except for the tremendous power of temptation; prosecution could show that defendant had committed other bribes so that it wasn’t the temptation that did it;

3. Evidence of victim’s character

a) Defendant’s state of mind about victim’s prior bad (violent) acts

(1) Used in self-defense cases

(2) Defendant must have actual knowledge of specific (violent) acts by the victim showing that the victim was violent and dangerous

(3) Example:

(a) Defendant accused of murdering the victim; question is if victim drew a gun and so defendant fired in self defense; defendant wanted to introduce specific prior violent acts by the victim to show that the victim was likely the aggressor; court disallowed introduction of the prior violent acts because defendant had no knowledge of the prior violent acts at the time of the incident (Burgeon v. State, text 892, middle)

b) Victim’s character and reputation for violent behavior

(1) Not necessary for defendant to show actual knowledge of victim’s character and reputation for violence

(2) Example:

(a) Defendant accused of murdering the victim; question is if victim drew a gun and so defendant fired in self defense; defense wanted to have victim’s father testify about his son’s character and reputation for violence; court says evidence of the victim’s general reputation would have been admissible (but father wasn’t able to establish that he actually knew of his son’s reputation for violence?) (Burgeon v. State, text 892, middle)

c) Exceptions for sex crimes (FRE 412) and child molestation cases (FRE 414, 415)

(1) Sex crimes

(a) Can’t show evidence that victim engaged in other sexual behavior or about victim’s sexual reputation unless it was prior acts with defendant

(b) Rationale:  otherwise would be a license to rape women and claim they were “loose” so they probably consented; so can’t prove character of victim but can for perp – supposed to force perp into a plea

(c) Exception:

(i) Confrontation clause:  can impeach witness about lying about other sex acts

(2) Child molestation cases

(a) Similar as under rule 404(?)

D. Habit and Custom (FRE 406, 407)

1. Habit; Routine Practice (FRE 406)

a) Generally:  C says we have this rule for same reason we have rule about business records, if it is routine then it is was more likely done in this specific instance

b) Rule:

(1) “Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.”

c) Habit v. Propensity

(1) Habit is an isolated (specific) and repeated practice and depends on degree of volition in the pattern (?); Habit refers to how someone responds in a particular situation

(2) Habits have greater probative value than general character and have reduced likelihood for prejudice (Radziwil case, p5 para 1, syllabus)

(3) Examples of Habits:

(a) Bounding down a certain stairway 2 or 3 steps at a time (Radziwil case, p5 para 1, syllabus)

(b) Patronizing a particular pub after each day’s work (Radziwil case, p5 para 1, syllabus)

(c) Driving an automobile without a seatbelt (Radziwil case, p5 para 1, syllabus)

(d) Signaling before changing lanes while driving (Radziwil case, p5 para 1, syllabus)

(4) Examples of habit v. propensity:

(a) Criminal case:  defendant was guilty of hit and run car accident; defendant admitted he was returning from a particular bar at the time of the accident; question was whether he was drunk at the time; prosecutor wanted to show he was drunk by having bartender as witness say that the defendant always got drunk at the bar; court said that bartender’s testimony is admissible because it shows a habit and not a propensity – defendant’s intoxication was shown to occur with sufficient regularity in a specific situation to justify its admission (State v. Radziwil, syllabus)

(b) Civil case:  plaintiff routinely heated up the water to warm up the sealant to make it easier to open; plaintiff injured when opening sealant packages; plaintiff claims sealant packaging was defective but defendant says it could have been due to explosion of the heater (C doesn’t give case name but says it’s a note case – can’t find it); C says that problem of using habit here is that there is too much volition and habit requires less deliberative action, but NY court took it anyway;  also point is to show that habit can be used in either criminal or civil cases

E. Subsequent Remedial Measures (FRE 407)

1. “When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning or instruction.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.”

2. Policy reasons: 

a)  idea that if allow the change to be introduced as evidence then actors will be less likely to make the change

b) relevancy problem; fact that defendant improved the product after the accident doesn’t show that product development wouldn’t have occurred anyway

c) prejudicial; this type of evidence is prejudicial and not very probative since it doesn’t really go far in saying that defendant did anything wrong

3. Exceptions:

a) Remedial measures can be admitted to show ownership, control, feasibility of precautionary measures; 

(1) So if defendant says there is no way to fix the problem but plaintiff can show that it was changed or fixed, then this can be admitted

F. Compromise and Offers to Compromise (FRE 408)

G. Payment of Medical and Other Expenses (FRE 409)

1. Rule:  “Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.”

H. Inadmissibility of Pleas, Offers of Pleas, Plea Discussions, and Related Statements (FRE 410)

1. Offers of pleas or entry of a guilty pleas, even if later withdrawn, are not admissible (paraphrase)

I. Liability Insurance (FRE 411)

1. Rule:  “Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongly.  This rule does not required the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.”

VII. Procedural Allocations

A. Generally (emanuel, pC72)

1. 2 types of burdens

a) burden of production:  

(1) party with the burden has the obligation to come forward with some evidence that A exists

(2) if the party fails to satisfy its burden then the court will automatically decide against him as a matter of law

(3) court may shift burden of production back and forth

b) burden of persuasion:

(1) means that if jury finds the evidence exactly equal (in “equipoise”) then the party with the burden loses

(2) burden of persuasion never shifts

2. C says allocation of burdens aren’t inherently obvious or natural; it is done to get the result that the court wants

3. Changing the burden, not just shifting it

a) C says court can also change the degree of proof (text 1149, note 2; also Leland v. Oregon?)

(1) Example:  court may require “clear and convincing evidence” (i.e. need corroboration instead of party just making an assertion) instead of preponderance of the evidence

(a) Example:  for fraud case based on contract the burden factors tend against plaintiff (likelihood of fraud slight, strong policy of enforcing contracts as written, although could say that only defendant knows details of the fraudulent acts)

4. How does a trial work? (lecture notes april 8)

a) Plaintiff makes an opening statement – puts forth what elements are; plaintiff offers prima facie case

b) motion to dismiss (summary judgment is something that takes place before trial) by defendant; this is where defense says plaintiff hasn’t met burden of production; usually denied

c) defendant introduces his defense – only burden of production, only has to offer some evidence that could be believed by the jury; 

d) both parties make a motion for directed verdict; plaintiff first, and if rejected then rebuttal; 

e) jury makes decision about the case

B. Reasons to shift burden of production:

1. List:

a) One party has more control of crucial information

b) One party seeks to change the status quo

c) Likelihood:  party asserting that the less likely event happened in this particular case is often given the burden of showing evidence that this is so

d) Policy concerns

(1) Convenience

(2) Change in policy reason

2. Control of Info

a) Example:  

(1) In libel cases defendant has the burden of showing that the statement he made was true; reason is that defendant is the only one who knows why he said what he said and what the source of his knowing its veracity is (problem 29, syllabus II)

(2) In Burdine case below it is difficult for plaintiff to win because supreme court says she has to show purposeful discrimination, but defendant is only one who really knows what the true reason for denying her the job was

3. Seek to change status quo

4. Likelihood

a) Example:

(1) A charge of corruption against a judge is one traditionally of libel per se – in which damages (not liability) are presumed; reason is we have a weak presumption that judges are not corrupt (problem 29, syllabus II)

5. Policy concerns

a) Example:

(1) Woman is employed by state government; she applies for an open position within the same department but is turned down; woman claims that she was refused the job based on her gender and so she sues under Title 7 of CRA of 64; Appeal court allocated burden such that once plaintiff makes a claim and shows a primae facie case of gender discrimination (elements see text 1191) then defendant loses unless he can affirmatively demonstrate that the hiring decision was not based on discrimination; supreme court overruled this to say that defendant only has to provide “some legitimate, non discriminatory” evidence to let jury decide the case; appeal court and supreme court are showing a difference on policy considerations:  appeal court wanted to make it easier for plaintiff to win discrimination cases and supreme court wanted to make it more difficult (C says that in decade after the CRA ’64 was passed there was less concern about plaintiffs winning but court didn’t have enough votes to overturn ? so court changed the burden from for defendant to only having to present some believable evidence)(Texas Department of Community Affairs v. Burdine, text 1189; supreme court allocations based on McDonnell Douglas Corp case, text 1191) 

(a) Example of legitimate, non-discriminatory reason for not hiring plaintiff would be that she didn’t get along well with others

b) Example:

(1) For defamation tort burdens depend on if plaintiff is a public figure or not; if plaintiff is a public figure and the statement was related to the public aspect of plaintiff’s life then plaintiff has the burden to show that defendant knew the statement wasn’t true or that he recklessly disregarded the falsity of his statement; if the plaintiff is an ordinary person then once the plaintiff has shown that defendant made the statement and it hurt the plaintiff’s reputation then defendant has the burden of showing that the statement was true; policy reason for changing burden if plaintiff is public figure is that we want to encourage criticism of public figures (problem 29, syllabus II)

C. Allocation in Criminal Cases

1. Generally

a) Prosecutor has burden of persuasion and production for all elements of the crime

b) Degree of proof required of prosecutor is beyond a reasonable doubt

2. Burden of defenses

a) Affirmative defenses

(1) Affirmative defenses don’t negate the proof that the event happened, they just offer a reason why the defendant should be excused or was justified in his behavior (see Martin case, text 1104 middle)

(2) Degree of proof on defendant (when defendant has it) might be only preponderance of the evidence (Marin case, text 1106, top) – but even if defendant can’t meet preponderance of the evidence standard, the evidence that defendant does present can be used to negate the finding that the prosecution’s elements haven’t been proven beyond a reasonable doubt

(3) Model penal code approach

(a) Only imposes burden of production on defendant

(i) Example:  if defendant claims there is an alibi, then defense has to bring forth some evidence; 

(ii) Example:  same thing for insanity – e.g. defendant would only have to show he acted irrationally then prosecution would have burden of showing defendant was sane (this is opposite of NY case, Patterson v. New York – text 1105 middle, where defendant retained responsibility for proving insanity; but a majority of states require the prosecutor to disprove the affirmative defense, text 1105, bottom)

(b) Rationale for imposing burden of production on defendant:  defendant has control of the info

(4) When elements of the crime and elements of the affirmative defense overlap

(a) Defendant still must meet the burden (by preponderance of the evidence) of all elements of the affirmative defense even when some of the elements appear to overlap with the prosecutor’s elements

(i) Example:  Murder case; prosecution proves beyond a reasonable doubt that the defendant “purposefully and with prior calculation” caused the death of her husband.  Defendant was entitled to self-defense defense; but defendant says that requiring her to prove all the elements of the affirmative defense is unconstitutional because often the elements of the affirmative defense will overlap with the elements of the crime (e.g. element of crime is prior calculation, but element of the defense is that there must be an imminent danger and only means of escape is the use of deadly force – so necessity of showing imminent danger and no other options seems to make defendant prove that the prior calculation element isn’t true); court says that states are free to require defendants to prove all elements of affirmative defenses as long as the prosecutors retain their burden of proving all the elements of the crime under In re Winship (Martin v. Ohio, text 1104)

(5) Example (problem 30):

(a) State law says:  “whoever consciously performs an act that causes the death of another is guilty of criminal homicide.”

(b) Would the following scheme of defenses be acceptable under Due Process Clause?

(i) “That the accused acted without intent to kill, in which case, if the jury are satisfied by a preponderance of the evidence, the crime shall be unintentional homicide”

(a) C says that we have other crimes that don’t require mens rea so requiring defendant to prove mens rea element may be OK; on other hand supreme court would probably say this is trying to get around Winship so would court would find a way to reject making the defendant prove absence of intent

(ii) “That the act or acts performed by the accused was or were the result of mental disease or defect on the part of the accused…”

(a) C says requiring defendant to show mental disease would be c/w with good law today

(iii) “that the accused acted under the influence of extreme emotional disturbance for which there was a reasonable explanation or excuse.”

(a) C says that requiring D to show extreme emotional disturbance would also be c/w  good law today

(iv) “that the defendant acted in self-defense…”

(a) C doesn’t cover this (but same as Martin case so seems OK to require D to show self-defense)(C says something about in NY self-defense is a straight defense so couldn’t do this in NY because prosecutor would have burden of proving there was no legitimate self-defense)

D. Presumptions

1. Generally

2. Presumptions in Civil cases

a) 2 effects of a presumption:

(1) “bursting bubble” effect:

(a) once the opponent discharges his production burden by coming up with some evidence that the presumed fact does not exist, the presumption disappears from the case

(2) Morgan view (emanuel C-74)

(a) Presumption shifts both the burden of production and burden of persuasion

b) Example:

(1) Son is driving Dad’s car and gets into an accident with plaintiff; plaintiff sues Dad (b/c has deeper pockets) claiming that the son had permission from Dad to drive the car; statute is unclear on whether (1) Dad has burden (of production and persuasion) to prove he didn’t give the son permission (Morgan view) or (2) whether he just has to burden of production of evidence that there was no permission and burden of persuasion goes back to plaintiff to show that there was permission (bursting bubble view); trial court holds for bursting bubble view (but applies it improperly because trial court said that Dad wins automatically if he can produce some evidence (including his own testimony) that son was not authorized to drive the car – trial court should have said that if Dad produces evidence then trial goes back to ordinary inferences and it is up to the jury to decide who to believe) and state supreme court holds for Morgan view; (O’Dea v. Amodeo, text 1183);

(a) Court notes that which method of burden allocation they use (Morgan or bursting bubble) depends on the specific situation, they don’t just use one type for all cases

(b) Reason why appeal court held that Dad has burden of persuasion (Morgan view) is that Dad has control of the info, likelihood is that son had permission, and policy reason that don’t want to make it too easy for defendant to get off

c) Fed Rule (301)

(1) Always uses “bursting bubble” rule

(2) Rule:  “…a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of non-persuasion, which remains throughout the trial upon the party on whom it was originally cast.”

d) California Code examples:

(1) Presume that writing is accurately dated (section?)

(2) Presume mail sent was received (section?) 

(a) But if party wants to contest this then all they have to say is that they didn’t get it and then jury goes back to ordinary inferences (bubble bursts)

e) Example:

(1) Burdine case above; appeal court put both burden of production and burden of persuasion on defendant to show legitimate, non-discriminatory reason for not hiring plaintiff; but supreme court said that defendant only has burden of production, not burden of persuasion (bursting bubble view); 

(a) C says appeal court’s decision is more consistent with applying good policy reason because defendant has all the info about hiring, but supreme court was correct because under FRE 301 all presumptions have to be of the bursting bubble type so appeal court can’t use discretion in deciding which type of presumption to use;

f) Under bursting bubble, what happens if defendant gives false reason to rebut the presumption?

(1) Bubble still bursts

(a) St. Mary’s Honors Center v. Hicks case said that even if defendant gives a non-believable reason to rebut the presumption bubble still bursts – so this weakens the value of the presumption a lot if the defendant can rebut it with anything he wants to say

g) Spoiliation

(1) If a party destroys evidence then court can say that there is an inference that the evidence that was shredded could have been unfavorable to the party that destroyed it

3. Presumptions in Criminal cases

a) “permissive presumptions” (emanuel C-75)

(1) definition:  presumption where the judge merely instructs the jury that it may infer the presumed fact if it finds the basic fact

(2) C says these are based on same set of reasons:  control of info, likelihood, Policy (especially convenience)

(3) C says that “permissive presumptions” are an oxymoron because a presumption is something that the jury must find if the facts support it

(4) C says supreme court hasn’t rejected this type of presumption (like in car example), but only said that you can’t use it if there is evidence that would make the presumption unreasonable

(5) Example:

(a) Jury is told that where a weapon is found in a car, the jury may infer that each person in the car possessed that weapon;

(i) Since the presumption was rational in these circumstances, it was constitutional even though it relieved the prosecution from showing that D actually knew of or possessed the gun (emanuel C-75)(also C’s example from class c/w NY penal code)

(6) Example:

(a) Uganda case (from handout); men were found with some stolen cattle; the court made a presumption that soon after a theft the possessors were either the thieves or are presumed to know that the cattle are stolen;  C says idea is to force defendants to say how they got the cattle; appeal court overturned because the men’s explanation was reasonable (they were mere paid cattle drivers and their master had told them to drive the cattle to the city; court said it was unreasonable for a servant to ask to see the movement permit from the master); 

(i) C says this type of presumption would be unconstitutional in the US

(7) How much evidence has to be introduced to get rid of the presumption?

b) Mandatory presumptions (emanuel C-75)

(1) Problem:  if the presumption shifts the burden of persuasion to D, and the presumed fact is an element of the crime, the presumption will normally be unconstitutional under Winship

(2) Example:

(a) Armed robber knocks on front door to a man’s house in order to compel the man to give him the car keys; man slams the door when he sees the robber, gun goes off, bullet goes through the door and kills the man; robber then charged with intent-to-kill murder;  state law said that a person is presumed to have intended the natural and probable consequences of his acts – jury came back with guilty verdict; even though state supreme court had said this is a permissive inference, there was a question of whether jury could have been confused and thought it was a mandatory inference about robber’s intent to kill; US supreme court found that the jury was instruction was in error because it was cast in mandatory terms which would effectively make defendant responsible for one of the elements of the crime (intent element);  (Francis v. Franklin, text 1211)

VIII. Privileges

A. Generally

1. Policy questions as to whether or not there should be a privilege

a) Is the communication confidential (is there a confidential relationship, e.g. attorney-client)?

b) Is the confidentiality essential?

c) Does society want to encourage the communication?

d) Does the benefit of confidentiality outweigh the loss to society?

2. Fed Rule (501)

a) Fed question cases: 

(1) normally federal judges will decide what privileges to recognize based on prior federal case law and court’s judgment (emanuel C-46)

b) Diversity cases:

(1) Existence and scope of the privilege will be decided by the law of the state whose substantive law is being followed (emanuel C-46)

B. Attorney-Client Privilege (emanuel C-47)

1. Generally:

a) Client to attorney:

(1) Privilege is that the client has the right not to disclose any confidential communication between the two of them relating to the professional relationship

b) Attorney to client:

(1) Rule:

(a) Privilege is valid if it is based at least in part on a confidential communication to the lawyer from the client (text 1399)

(2) Burden of showing privilege exists (text 1399 bottom)

(a) Person claiming the privilege has to present to the court sufficient facts to establish the privilege;

(b) Degree of proof is “reasonable certainty” that the lawyer’s communication rested in significant part on the client’s confidential disclosure

(3) Example 1:

(a) Company counsel overhears statements by third parties about a conspiracy at a hotel and gives legal advice to the company president based solely on the information he overheard; counsel and president believe that the communication is confidential and privileged (Sealed case, text 1400)

(i) Privileged?

(ii) No;  counsel is just a witness to the events that he told the president about; C says  but the conversation after that may be privileged (advice based on the observations would be privileged)

(4) Example 2:

(a) Company counsel refused to testify at a grand jury about the bases of his  “hunches” involving bid rigging (Sealed case, text 1400)

(i) Privileged?

(ii) No, these were just hunches from things he observed, so same as #1; but if they were legal hunches then might be different

(5) Example 3:

(a) Company counsel meets with company president at a restaurant and they talk about confidential company legal matters

(i) Privileged?

(ii) Yes; the conversation was about legal matters; all the info was confidential; and they were alone and no one could overhear the conversation

(6) Example 4:

(a) Company counsel and company president have conversations in president’s office in the course of periodic status reviews of the company’s legal affairs

(i) Privileged?

(ii) Not clear; court says not privileged because the client (president) was not seeking legal advice and the company counsel was acting as an executive, not a lawyer; also the advice was not based on confidential information (C seems to disagree with court on this outcome)

c) Elements (emanuel C-47, Sealed case, text 1399):

(1) Client:  

(a) can be an individual or a corporation

(2) Belongs to client:  

(a) the privilege belongs to the client, not to the lawyer or any third persons

(3) Professional relationship:  

(a) the communication must be made to someone who is a member of the bar and is acting as a lawyer

(4) Confidential:  

(a) the communication relates to a fact of which the attorney was informed by his client without the presence of strangers

(5) communication must be about legal advice

(a) communication must be about legal advice and not personal or business matters

(b) weak burden because lawyer only has to say it was about a legal matter (C in class 4/17)

(6) Physical evidence:  

(a) privilege does not allow the client to give the lawyer physical evidence and then claim that the physical evidence is privileged

(7) Crime or fraud:  

(a) privilege does not apply where the confidence relates to the commission of a future crime or fraud

(8) Not waived:

(a) Privilege must not have been waived by the client

C. How to analyze if a professional relationship should be privileged

1. Is there a psychotherapist-client privilege under FRE 501?

a) Look at whether the factors/questions are in favor or not: 

(1) Is the communication confidential (is there a confidential relationship, e.g. attorney-client)?

(2) Is the confidentiality essential?

(a) Effective psychotherapy depends on confidence and trust and complete and frank disclosure by the patient (Jafee v. Redmon, text 1519)

(3) Does society want to encourage the communication?

(a) Yes, because public interest is advanced by facilitating treatment of mental problems (Jafee v. Redmon, text 1519)

(4) Does the benefit of confidentiality outweigh the loss to society?

(a) Yes, because public interest is advanced by facilitating treatment of mental problems (Jafee v. Redmon, text 1519); 

(b) Truth seeking function of evidence would not be advanced by not having the privilege because the patient probably wouldn’t disclose that kind of information that would be useful

(c) All states have accepted the privilege so there is a consensus that the benefits of the privilege outweigh the costs (Jafee v. Redmon, text 1520)

(d) Scalia’s dissent in Jafee questions the court’s assessment that the “public good” flowing from value of psychotherapists outweighs the injustice that might be done from inability to obtain crucial evidence (Jafee v. Redmon, text 1522)

b) But supreme court said that the psychotherapist privilege was absolute so lower courts don’t actually have to perform the balancing of factors for this particular professional privilege (Jafee v. Redmon, text 1521)

D. Communicative privileges v. testimonial privileges

1. Communicative privileges

a) Based on need for information

b) Example:  attorney-client privilege

2. Testimonial privilege

a) Based on privacy concerns and reluctance to intrude in private areas

b) Example:  spousal privilege; privilege against self-incrimination

(1) But spousal privilege is qualified because a spouse can testify against the other spouse

3. Mixed communicative/testimonial:

a) Example:  doctor-patient

b) C says is more rooted in privacy concerns than need for the info concerns; has many critics but we have retained it anyway

E. Executive (presidential) privileges

1. State secrets privilege

a) Rule:

(1) “An absolute privilege exists to military and diplomatic secrets.  No matter how badly a litigant needs a document or other information held by the government, the government is privileged not do disclose it if it can show a reasonable chance that without the privilege, a secret relating to national defense or international relations would be disclosed.” (emanuel 436)

(2) C and the text (p1551) says that the privilege must be asserted by the head of the department

b) Example:

(1) Air force plane crashes, widows sue under federal tort claims act; air force says the flight was to test secret equipment of military importance and disclosure of the materials would ruin the secret; court held that the info is privileged and doesn’t need to be released; fact that it was a military plane testing secret equipment is enough to establish a “reasonable danger” that the investigative report would contain references to the secret equipment (U.S. v. Reynolds, emanuel 437, text 1550)

2. Presidential communications privilege (deliberative privilege)

a) 2 roots to the privilege

(1) president needs free discussion with his advisors

(2) these discussions are executive matters and courts are reluctant to intrude on the executive

b) compared to state secret

(1) C says this isn’t like state secret privilege, its just that president doesn’t want public to know how they work out problems

c) Nixon case:

(1) Nixon was denied the use of the privilege with regard to the tapes; 2 reasons why it was weak

(a) This was a criminal case so more need for the info

(b) Prosecutor was also from the executive branch so disclosing the materials was not as much of an intrusion as if it was a request from someone from the outside

F. Privilege as a sword

1. Generally can’t use privilege as a sword (i.e. plaintiff can’t assert a privilege)(C from class)

2. Example:

a) If Redmon from Jafee case was suing the city and asserting that she had a mental disability due to the tight spot she was placed in then she wouldn’t be able to assert her privilege with regard to her mental health treatment

G. Classified Information Procedures Act (text 1552)

1. Governs procedures for criminal trials where the defendant needs to discover some classified information

2. C says this is a knotty problem in terrorist case 

a) sometimes the judges have to review the material themselves (in camera)

b) sometimes the court gives a summary of the materials to the defendant

(1) but court may not understand the defense’s strategy or may not be sympathetic to  it, so the way the summary is done could be important

c) courts have a lot of flexibility in how to work this

IX. Judicial Notice

A. Generally (from emanuel C77-8):

1. judge can accept a fact as true even though no evidence to prove it has been offered

2. 3 types:

a) adjudicative facts

b) legislative facts

c) law

B. Adjudicative facts:

1. Those facts which relate to the particular event under litigation

C. Legislative facts:

1. More general facts that do not concern the immediate parties

a) Example:  a judge considering whether to impose an implied warranty of habitability for urban apartment buildings would take notice of legislative facts concerning the low bargaining power of urban tenants

b) Example:  in statutory rape case court takes notice that only women can get pregnant (Michael M, text 1283)

D. Example:

1. child custody case; trial court had taken notice that if mom went to law school she would be too busy to take good care of the children; appeal court said that whether mom would be too busy in law school or not is not a proper type of fact that they should apply judicial notice doctrine to (Tresnak, text 1243)

E. Fed Rule (201)

1. only governs adjudicative facts

2. kind of facts:

a) a judicially notice fact must be one not subject to “reasonable dispute” in that it is either:

(1) generally known within the territorial jurisdiction of the trial court

(a) example:  corner of West 3rd street and Broadway is in Manhattan (C’s example from class)

(2) capable of ready determination by resort to sources whose accuracy cannot reasonably be questioned

3. opportunity to be heard:

a) if court is going to take judicial notice then they have to say so so that the opposing party can put forth some evidence

(1) example:  in Tresnak case judge could have said he was going to take judicial notice of time demands of law school and mom could have put forth some evidence that the point was disputable
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