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What Process is Due?

1. Right to Notice: Greene v. Lindsey (20). [Tenants had eviction notices nailed to doors, never received them in building where notices were frequently torn down.  Mail should be used instead.]  Holding: notice must be “reasonably calculated” to apprise interested parties. 
a. The court found that by not affording appellees adequate notice, appellees were deprived of property without due process as prescribed by the 14th Amendment.  The Court held in Mullane that notice by publication is adequate only when an interested party’s whereabouts are unknown or whose rights are conjectural when the action began. 
2. Right to Counsel: Lassiter v. Dept. of Social Services (60). [NC revokes parental rights of indigent mother without presence of counsel at hearing]  Holding: there was no right to counsel.  The court agreed with respondent’s claim that the termination hearing is a simple procedure with no technical questions of evidentiary or substantive law, and that often social services is represented by social workers rather than attorneys.  Court applied 3 part balancing test: 1.) interests of claimant 2.) interests of state 3.) risk of error in proceedings. Court says 14th not so rigid that concerns of informality, flexibility, and economy to be sacrificed. 
Personal Jurisdiction
1. Basis for district court jurisdiction: FRCP 4(k)(1)(A) (40) grants districts courts with the power to serve summons on a defendant “who could be subject to the jurisdiction of a court of general jurisdiction in the state in which the district court is located.” 
a. Long-arm statutes provide the basis for exercising this jurisdiction for people out of state. 
2. Three types of personal jurisdiction: 
a. In personam jurisdiction – court’s juris. over the D himself. 

b. In rem jurisdiction – court’s power over property under dispute.

c. Quasi in rem juris – court’s power over unrelated property (no longer allowed).
(1) Shaffer v. Heitner (160) merged in rem and Quasi in rem into one.  When property is “completely unrelated to P’s cause of action,” its presence alone will not suffice to support jurisdiction.  Minimum contacts test must be applied to attachment of property.  QIR just an elliptical way of exercising J where it wouldn’t otherwise be possible.
3. General “Dispute Blind” Jurisdiction – D subject to general jurisdiction when his activities in a state are so substantial and continuous that she would expect to be subject to suit there on any claim (even if the claim unrelated to that state) and would suffer no inconvenience defending there.  
a. Helicopteros v. Hall (handout) – SC sets high bar for subjecting D to general jurisdiction. Not enough that D bought choppers in TX, cashed TX checks, sent pilots to TX for training, and CEO went to negotiate deals. 
b. Presence in the state may suffice to grant general jurisdiction over D, per Burnham v. Superior Court.  4 judges said tag jurisdiction permissible based solely on its historical pedigree, while 4 said minimum contacts test had to be applied. 
4, Specific (“dispute specific”) Jurisdiction – 2 part test: are there minimum contacts, and does exercising J offends notions of fair and play and substantial justice? 
a. International Shoe v. Washington (103) - D will be subject to suit in another state if he has certain minimum contacts with that state and the claim in question arises out of those contacts.  Spec juris is limited to cases arising out of D’s relation with the state. 
(1) ** Only appropriate where D has minimum contacts with the forum such that exercising jurisdiction doesn’t offend traditional notions of fair play and substantial justice. **
(2) Where D has enjoyed the privileges and protections of doing business in a state, it is not fundamentally unfair to subject him to suit there for claims arising out of those contacts. 
(3) Casual or isolated contacts not sufficient to establish spec juris. 
b. Purposeful Availment test – D must have voluntarily established a relation with the forum state and purposefully availed himself of doing business in the state to be subject to J there. 
(1) In WWV v. Woodson (115), D car dealer never purposefully availed himself of OK: no advertising, sales, agents in the state, or shipping of cars there.  So no specific J.  P’s driving to OK was a unilateral act that should not subject D to suit there. 
a. It was foreseeable that the car would be driven to OK, but the key is whether it’s foreseeable that D would be haled to court there. 
(2) Unilateral action by P not sufficient to exercise J over D based on minimum contacts.  In Hanson v. Denckla, P was from PA and D from DE.  P moved to FL after their deal was made and then sued D in FL court.  No J allowed.  D never purposefully availed himself of privilege of conducting business in FL. 
(3) D need not have been in forum state to have minimum contacts.  Evolution of modern commerce -> phone calls and mail can be enough.  In Burger King v. Rudzewicz (144) D “purposefully directed” his activities toward FL through phone calls, mail, choice of law agreement (evidentiary, but not dispositive). 
a. SC said if D has purposely directed activities to the forum state, burden is on D to make “compelling case” that the exercise of J is unreasonable.  Wealth of the parties not a consideration. 
(4) Stream of commerce cases – Court split on whether entering products into SoC is sufficient minimum contacts if it’s foreseeable the products will end up in the state.  In Asahi v. Superior Court (129), 4 say yes (Brennan) and 4 say no (O’Connor). 
c. What’s “fair?” - In Asahi, court held that, either way, forcing foreign D to litigate in CA once the CA plaintiff was out of the case is substantially unfair.  Both minimum contacts AND “fair play and substantial justice” tests must be met!!!!  Fairness factors:
a. Relatedness: does P’s claim arise from contact within the forum?  Foreseeability of being haled. 
b. Inconvenience for D: Burger King says burden on D to prove inconvenience. 
c. State’s interest in regulating the activity involved: in Asahi, P had already dropped out, so minimum interest.  In BK, FL had interest in protecting its corporate citizens. 
d. P’s interest in choosing his own forum and burden of litigating elsewhere.
e. Legal sys interest in efficiency and preventing conflicting judgments.  

5. Contesting Personal Jurisdiction - a FRCP 12(b)(2) (96) motion can be made.  If it is not made in D’s first answer or pleading, the right is waived.  A court can acquire personal jurisdiction over a silent defendant even if the court otherwise wouldn’t have had it. 
Venue
Venue is proper in the district, not at the state level. 
1. Which venue is proper?
a. Cases where jurisdiction founded only on Diversity: 28 USC 1391(a) (636). Venue is authorized in:


(1) a judicial district where any D resides, if all Ds reside in same state. 

(2) a judicial district in which a substantial part of the events/omissions     giving rise to the claim occurred, or a substantial part of the property that is the subject of the location is located, or

(3) a judicial district in which any D is subject to personal jurisdiction at time the action is commenced, if there’s no district in which the action may otherwise be brought (fallback provision). 
b. Cases where jurisdiction not founded solely on diversity: 1391(b) (636).  Same rules as 1391(a) but slightly different fallback provision. 
c. For venue purposes, per 1391(c), a corporation resides in any district in which it’s subject to personal jurisdiction. If there are multiple districts in the state, a corporation resides in any district in which it would be subject to personal jurisdiction if the district were a separate state, or barring that, whichever districts it has the most significant contacts with. 


d. Aliens may be sued in any district under 1391(d). 
2.  Transfer for Inappropriate Venue – 28 USC 1406(a) (640).  Court shall dismiss the case or transfer it to an appropriate district under 1391 where it could have been brought. 
3.  Transfer for more Convenient Venue – 28 USC 1404(a) (639). Court, by motion of D or sua sponte, can transfer case to another district where the case might have been brought in the interest of justice or for convenience of parties or witnesses. Generally, P’s choice of venue is respected unless the balance of conveniences strongly favors transfer.  Access to evidence and witnesses are important considerations. 
a. Republic of Bolivia (882) – Judge orders a sua sponte 1404(a) transfer, citing convenience to P (there’s a Bolivian embassy in D.C.), superior knowledge of international litigation of the D.C. district, that district is hearing several other tobacco cases, and a crowded docket. 

4. Contesting Venue – a party may object to improper venue under FRCP 12(b)(3) (96).  This objection is waived if not made in or with the party’s initial pleading. 

Forum Non Conveniens

Even when jurisdiction and venue are proper, a court may dismiss a case on the stipulation that it will be commenced in a foreign court which is substantially more convenient for D.  “The P’s choice of forum should rarely be disturbed.” – Gilbert. 
1. Factors for Consideration: 

a. Relative ease of access to sources of proof (witnesses, evidence, etc.)

b. Availability of compulsory process (can unwilling witnesses be forced to testify in an alternate jurisdiction?)
c. Cost of obtaining attendance of willing witnesses.

d. Need to view the premises of the K. 

e. Convenience to plaintiffs and defendants, including the parties’ resources. 
f. Interest of a certain government in deciding the issue.

g. If there is a local interest in having localized controversies decided at home. 

Note: it is irrelevant which potential forum’s substantive law is more favorable to a given party. 
2. Piper Aircraft v. Reyno (885) 

a. Facts:  Plane crash in Scotland.  P’s representative sues in district court in CA, transferred to PA. D, the airplane and prop manufacturers, move for FNC dismissal. 
b. Holding: FNC dismissal granted b/c substantially more convenient for Ds. 

(1) Most evidence and witnesses in Scotland. 

(2) It is irrelevant that Scotland’s substantive tort law is less favorable for P than America’s. 

(3) Many witnesses beyond US compulsory process. 
(4) P won’t be denied a remedy or treated unfairly in Scotland. 
3. Wiwa v. Shell (handout)
a. Facts:  P sued for D’s role in torture and executions in Nigeria. 
b. Holding: FNC dismissal denied b/c it would not be inconvenient for D to try the case in NY compared to the inconvenience of forcing P to try it elsewhere. 

(1) P’s choice of forum should rarely be disturbed. 

(2) D has a large presence in NY, including offices, retained legal counsel, gas stations, listing on stock exchange.
(3) The US, by passing these laws, has showed a strong interest in hearing this kind of case. 
(4) Two Ps are US citizens which makes litigating here much easier, even though they live outside NY.  
(5) Ps are poor and transfer would impose hardship and potentially scuttle the claim. 
Subject Matter Jurisdiction

Subject matter jurisdiction limits the courts on which type of cases they may hear. There are two branches: diversity jurisdiction and federal question jurisdiction. 
Note: Defects in subject matter jurisdiction are not waivable.  A rule 12(b)(1) motion can be made at any time by either party, or by the court sua sponte. 
1. Diversity Jurisdiction – 28 USC 1332 (622)

a. 1332(a) (622)requires at least $75,000 in controversy. 
(1) Multiple claims of a single P may be aggregated, though claims of different Ps may not be, unless they are asserting the same right arising from a common undivided ownership interest arising from the claim. 
b. 1332(a) (622), as interpreted by Strawbridge, requires complete diversity of citizenship (no D having same citizenship as any P), or where one party is a citizen of a foreign nation. 
(1) Corporations, for diversity purposes under 1332(c)(1) (622) are citizens of their state of incorporation and the state where it has its principal place of business. 

(2) Mas v. Perry (219) – holds that a party’s citizenship is their state of domicile, not necessarily their state of current residence (e.g. not just where party is in school)
c. Class Actions – only the citizenship of the named representatives are considered for diversity. 
2. Federal Question Jurisdiction – 28 USC 1331 (622) says the district courts shall have original jurisdiction over all civil actions arising under the Const or law of US. Holmes test: “a suit arises under the law that creates the cause of action.”
a. The “well-pleaded complaint” rule: the federal question must appear in P’s well-pleaded complaint; allegations in the complaint anticipating a defense are not sufficient. In Louisville v. Mottley (241) P’s claim was a basic state contract claim, and only when D raised his defenses did a federal question get raised. Possible federal question defenses do not confer federal question jurisdiction on a P’s claim. It is not enough for P to refer to federal questions in his complaint. FRCP 8(a) requires a short and plain statement of the claim. 
b. The existence of a private right of action can determine whether “arising under” jurisdiction is appropriate.  In Merrell Dow v. Thompson (245), there was no private right to sue under the FDCA.  Therefore the claim was just state negligence claim. The court held that a statute that creates a federal substantive right but is held not to create a private right of action will not support “arising under” jurisdiction under 1331. 
1. It is possible, though, that where there is a substantial federal interest in the resolution of a claim, jurisdiction may be proper even where there is no implied private right of action. See Smith v. KC Trust, where the claim called into question the validity of a congressional statute. 
c. Unless a federal statute stipulates otherwise, Article III allows concurrent jurisdiction over federal questions.  An action may be brought in either state or federal court. 
Federal Removal Jurisdiction

1. 28 USC 1441(a) (pg. 643): removal is proper where the district courts have original jurisdiction over a claim brought in state court. D may remove to the district court that embraces the jurisdiction of the state court in which the action is filed. 
a. Federal Question (1331) cases – may be removed pursuant to 1441(b) (pg. 643) and is without regard to citizenship/diversity of parties.  The Louisville test is applicable. 
1.) Supplemental jurisdiction under 1367 allows a related state claim to be added to a federal claim. 
b. Diversity (1332) cases – 1441(b) (pg. 643) says they may be removed, unless any D is a citizen of the state in which the original action was filed (b/c no prejudice). 
1.) In Caterpillar v. Lewis (868) SC said when a suit is improperly removed to federal court based on diversity, but diversity is satisfied by the time judgment is rendered on the merits, the judgment shall stand b/c of efficiency considerations. “Harmless error” rule. 
2. 28 USC 1446 (pg. 645) – Procedure for Removal. Notice of removal must be filed in the proper district court within thirty days of D’s receipt of the initial pleading or summons, whichever period is shorter.  For diversity cases, the motion must be filed within one year of the filing in state court (assuming amendments to the pleadings). 
Multiparty, Multiforum Jurisdiction

1. 28 USC 1369 (635) requires at least 75 deaths to be invoked. See Rule sheet for one of three 1369(a) prerequisites.  If one district court has subject matter jurisdiction, they all do. 
a. Minimal diversity requirement – 1369(c)(1) (635) requires only that any one party is citizen of different state than any one adverse party. 
(1) 1369(c)(2) says corporations can be judged for diversity purposes to be from any state of which they’re a resident or citizen (Not just place of incorporation and principal place of business, per 1332). 
b. Nationwide service of process permitted under 28 USC 1697 (672).
c. Venue proper, per 1391(g), in any district in which any D resides or in which took place a substantial part of the accident giving rise to the accident.

The Pleadings
Pleadings permitted under FRCP 7(a) (pg. 85) – complaint and answer, reply to any counterclaim in the answer, answer to any cross-claim in D’s answer, a third-party complaint (under rule 14), and a third-party answer.  Court may also order a reply to an answer or a reply to a third-party answer. 
1. The Initial Complaint – See FRCP 10 for “form of pleadings.” FRCP 8(a) (pg. 86) mandates:
a.) a short and plain statement of the grounds on which the court’s jurisdiction depends. 
b.) a short and plain statement of the claim showing that the pleader is entitled to relief.
(1) Conley v. Gibson (pg. 288) - P need not “set out in detail the facts upon which he bases his claim.”  FRCP 8(f) says the pleadings shall be so construed as to do substantial justice.” 
(2) in averments for fraud or mistake, facts supporting these allegations must be stated with particularity (heightened standard). FRCP 9(b) (pg. 88).  Securities fraud cases must plead very detailed allegations, according to the Private Securities Litigation Act of 1995. 
(3) Where multiple contradictory, alternative, or hypothetical claims are averred and one would be sufficient if made independently, the pleading is not made insufficient by the insufficiency of one or more of the alternative averments. FRCP 8(e)(2) (pg. 87) 
      c.) a demand for judgment for the relief pleader seeks. 
2.) Responding to the Complaint - Motions
a.) FRCP 12(b)(6) (pg. 96) motion to dismiss for failure to state a claim on which relief can be granted.  Conley v. Gibson (pg. 288) says such motions should not be granted “unless it appears beyond doubt that P can prove no set of facts in support of his claim which would entitle him to relief.”  P need not “set out in detail the facts upon which he bases his claim.” Very liberal pleading rule. 
(1) American Nurses v. Illinois (pg. 293) – where any actionable claim can be inferred from a complaint, it should not be dismissed. “P does not have to plead evidence” or allege any facts logically entailed by the claim. Where a complaint is vague, a motion for a more definite statement is more appropriate than a 12(b)(6) motion. 
a.) FRCP 12(e) (pg. 97) motion for a more definite statement. If granted, pleader must respond within 10 days (or whatever time court sets). 
b.) FRCP 12(f) (pg. 97) motion to strike for insufficient defenses or any immaterial or scandalous matter. 
c.) 12(h)(1) (pg. 97) waives defenses of lack of personal jurisdiction, improper venue, insufficiency of process, or insufficiency of service once any other motion or pleading has been made. 

e.) 12(h)(2) (pg. 97) preserves certain motions throughout the trial process (e.g. 12(b)(6)) 
3.) Responding to the Complaint – The Answer

a.) FRCP 8(b) (pg. 86) says a party’s answer must admit or deny each averment made in a claim against it.  Silence is admission. 
(1) Where an answer admits liability, facts pertaining to the issue of liability are not admissible at trial.  See Fuentes v. Tucker (pg. 336), where fact that driver was drunk wasn’t admissible in considering damages.  The pleadings define the scope of the trial. The court invoked “harmless error” rule and left intact the jury’s award.
(2) Zielinski v. PPI (pg. 339) – Where part of an averment is true and part false, D must admit what is true and specifically deny the balance. A general denial is not sufficient. Because PPI did not deny that it owned the forklift, the court treated it as true even though it was patently false. The court also understood that the same insurance company represented both companies. 
b.) FRCP 8(c) lists affirmative defenses (and avoidances) which, if not pleaded, are waived.  
(1) In Ingraham v. U.S. (pg. 349) D’s failure to raise in the pleadings the defense of a Texas cap on damages constituted an “avoidance” and therefore a waiver of the defense. Policy consideration of not allowing a defense to take a party by surprise.  P would have altered their litigation strategy had they known of the defense.  3 factors of whether a defense is affirmative: 
a.) The matter at issue here is an extrinsic element, not a necessary one in P’s cause of action.  If it is extrinsic, it is an affirmative defense.

b.) Does D has better access to the relevant evidence? If so, this leads it to being affirmative. 
c.) Policy considerations – deeper sense of fairness. 
4.) Amending the Pleadings
a.) Any pleading may be amended once as a matter of right before an answer has been filed or, if no answer is permitted, within 20 days after the pleading is served.  FRCP 15(a) (pg. 105). 
b.)  FRCP 15(b) (105) allows liberal amendment of the pleadings so they may conform to the evidence presented at trial.  Only if there is an issue of prejudice against the non-amending party will the court deny the amendment, so long as it is within any applicable statute of limitations.
(1) The primary function of the pleadings is to serve notice of the parties’ claims and defenses. So long as the original pleading gave such notice, the claim may be changed or expanded in the course of litigation. 
(2) Amending the pleadings to add new parties must offer those new parties notice and sufficient time and opportunity to respond to the allegations.  In Nelson v. Adams (366), D was added after judgment against his company and was immediately found liable w/o opty to respond, file an answer, etc. Violation of Rule 15 and due process.
c.) Relation Back to the Date of Original Claim -  FRCP 15(c) (105) says 1 of 3 criteria must be met for an amendment to relate back to the original claim. 15(c)(2) (105) says the amended claim or defense may asserted if it “arose out of the conduct, transaction, or occurrence set forth in the original pleading.”  If it did, new facts or legal theories may be introduced. 
(1) In Barcume v. Flint (357), because there were no allegations whatsoever regarding sexual harassment, disparate treatment based on sex, and a hostile work environment in the original complaint, those portions of the amended complaint are struck because the defendant was not put on notice so P’s amendment didn’t qualify under 15(c)(2).  D would have to gather all sorts of new evidence; unfair surprise. 

(2) If the alteration of the original pleading is so substantial that D didn’t receive adequate notice of the conduct, transaction, or occurrence that forms the basis of the claim or defense, the amendment will not relate back. From Barcume. 
5.) Counterclaims – when D files alleges a cause of action against P. 
a.) Compulsory counterclaims must be made under FRCP 13(a) (101) or else that claim is waived.  Such a counterclaim is one that arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim and is considered “ancillary” to P’s claim and therefore within 1367 supplemental jurisdiction.  See 13(a) for two exceptions. 
(1) Considerations of judicial economy and fairness dictate a flexible approach to compulsory claims. In Appletree v. Hartford (pg. 373) D’s libel and slander counterclaims were compulsory to P’s police brutality claims. Rule: where there’s a logical relationship between the claim and counterclaim, precise confluence of issues and evidence between the claim and counterclaim isn’t required to make it compulsory.

b.) Permissive Counterclaims may be made under FRCP 13(b) (pg. 373). These can be any claims, even if unrelated to opposing party’s original claim.  Permissive counterclaims must independently satisfy federal subject matter jurisdiction requirements. 
6.) Policing the Pleadings under FRCP 11 (pg. 90). “The standard of conduct under Rule 11 is one of objective reasonableness.” – from Business Guides (388). 
a. FRCP 11(b)(1) (90) prohibits submitting a motion or other filing for improper purposes, such as to harass or cause unnecessary delay or needless increase in the cost of litigation. 
b. FRCP 11(b)(2) prohibits making claims not warranted by existing law or by non-frivolous argument for the extension or reversal of existing law. 

(1) In Saltany v. Reagan (397), by filing a case they knew had no chance for success, P’s attorneys were in violation of 11(b)(2).  The court said if there is a violation of Rule 11, sanctions must be imposed. Courtroom isn’t the proper place for a protest. 
c. FRCP 11(b)(3) prohibits claims that don’t have evidentiary support, or if so identified, that aren’t likely to have evidentiary support after discovery. 

(1) In Business Guides v. CCE (pg. 388) both P and his attorney in violation of 11(b)(3) for submitting false claims to the court and failing to make reasonable inquiry into the truth of the allegations once it was clear they were suspect. “The standard of conduct under Rule 11 is one of objective reasonableness.” 
d. Sanctions – see FRCP 11(c). 
7.) Discovery           **REDACTION
The first step is FRCP 26(f) (pg. 148) discovery conference, between the judge and the two parties. The parties must discuss the nature of their claims and defenses, discovery timing, discovery methods, and possible settlement. 
a. Initial “Mandatory” Discovery – FRCP 26(a) covers the “mandatory disclosure” of the parties that must occur without awaiting a discovery request. Failure to disclose could result in automatic refusal by the court to admit the material or witnesses at a later date under FRCP 37(c)(1). 
(1) Timing – these disclosures must be made within 14 days after the 26(f) conference, unless the judge orders otherwise.  FRCP 26(a)(1)
(2) Identity of Witnesses – Each party must disclose the name, address, and number of each person who may have discoverable information that it may use to support its claims or defenses, unless solely for impeachment.  FRCP 26(a)(1)(A) (pg. 145). 
(3) Identity of Experts – FRCP 26(a)(2)(B): must disclose the names and contact information of any testifying expert witnesses, with a list of their publications over the last 10 yrs, disclosure of their compensation, and a signed statement about the expert’s opinion and data.  This must be done at least 90 days before trial. 
a. In Chalick v. Cooper Hospital (433) D failed to disclose surgeon’s address, #, and basis for knowledge (formerly required by 26(a)).  Court ruled D was estopped under FRCP 37 from using the statute of limitations defense when P tried to amend his complaint b/c they had failed to disclose required info and therefore couldn’t claim lack of notice. 
(4) Documents that may be Used – A copy or description by category of all documents in its possession that it may use to support its claims or defenses, unless solely for impeachment. FRCP 26(a)(1)(B)
(5) Computation of Damages – any party claiming damages must disclose a computation of such damages and produce the documents on which the computation is based. FRCP 26(a)(1)(C)
(6) Supplemental Disclosures must be made under FRCP 26(e) if any previous 26(a) discovery responses have been made incorrect or incomplete. 
(7) Pre-trial Disclosures done very late in the process – 30 days before trial each party must present a list of witnesses it plans on calling, with names, #s, addresses, plus a list of all evidence it plans to submit.
b. Discovery Scope – FRCP 26(b)(1) (pg. 146): After initial disclosures, the parties may request information on any matter, not privileged, relevant to the claim or defense of any party, including description/location of any books, documents, tangible things, and people having knowledge of any discoverable matter. 
(1) Or, for good cause, the court can order discovery of anything related to the subject matter involved in the action, even if not admissible at trial so long as it’s calculated to lead to admissible evidence. Court will allow discovery on things that might lead to relevant information or admissible evidence. FRCP 26(b)(1).
A. In Blank v. Sullivan & Cromwell (444), associates were permitted to discover hiring and promotion practices at the partner level b/c, while inadmissible, it could lead to further admissible information about the firm’s discriminatory practices.  Balancing test between burden on D and usefulness to P. 
c. Limitations on Discovery – excessive burden, 26(c) embarrassment, ability to get info elsewhere, privilege, ???????
d. Experts – Very different discovery rules for testifying and non-testifying experts. 
(1) Initial Discovery FRCP 26(a)(2)(B): must initially disclose the names and contact information of any testifying expert witnesses, with a list of their publications over the last 10 yrs, disclosure of their compensation, and a signed statement about the expert’s opinion and data.  This must be done at least 90 days before trial.

a. A party need not disclose non-testifying experts initially. 
(2) Subsequent 26(b) Discovery: A party may depose any testifying expert witness under FRCP 26(b)(4)(A). 
a. A party may not depose or give interrogatories to a non-testifying expert witness unless there are “exceptional circumstances” under FRCP 26(b)(4)(B). 
(1) In Coates v. AC & S (489) judge allowed P to discover D’s non-testifying medical expert on tissue samples b/c of fear that the parties were shopping for favorable opinions, which could mislead the jury.  Also, it was a very technical, complex issue for which all opinions should be available. Medical examinations, especially of the deceased, get special consideration. These counted as “exceptional circumstances.” 
(2) Arguments in favor of disclosure of non-testifying witnesses: opinion shopping, burden of obtaining information elsewhere (e.g. dead people), goal of litigation is truth, not strategy. 
(3) Arguments against: each side able to get its own witnesses, revelation of litigation strategy and legal theories to the expert (work product). 
(3) Expert Switching – In Cordy v. Sherwin-Williams (486) the court disqualified an expert from testifying when he switched sides. Concern that expert had seen confidential info and been exposed to P’s litigation strategy.  Two part test whether to disqualify an expert who has had previous relationship with the other side: 1.) was it objectively reasonable for the first party to believe that a confidential relationship existed and 2.) did that party disclose any confidential information to the expert? 
a. Other factors to balance for expert disqualification: see CB 487 paragraph 4 labeled “Balance.” 
e. Attorney-Client Privilege – Communications between attorney and client in the context of seeking legal advice are privileged and thus exempt from discovery.  Even a showing of burden by the other party will not overcome this privilege.  
**If the relevant conversation or document has been shown to anyone else, the privilege is waived. Also, communications must relate to the legal advice being sought to apply.  Ordinary business advice is discoverable. 
(1) Upjohn v. United States (463) held A-C priv applied to all employees at any level in a corporation, so long as a conversation or writing was in the context of seeking legal advice. The employee must know the info sought is for legal purposes and is confidential. The court suggested that to the extent that A-C priv does not hold, work product privilege might. 
f. Work Product Privilege – Hickman v. Taylor (451).  Materials prepared and information developed by a party or attorney in anticipation of litigation are subject to discovery only if the discovering party can show a substantial need and an inability to obtain equivalent material by other means.  FRCP 26(b)(3) (146) says work product “documents and tangible things” are privileged unless substantial need and hardship. 
(1) In Hickman, Fortenbaugh’s interview notes were not discoverable, as they contained his mental impressions and litigation strategies and were prepared in anticipation of litigation.  The witnesses could be interviewed directly by opposing counsel, no need for his notes. 
(2) In Upjohn (463), the court held it was not prepared to declare that mental impressions and opinions regarding litigation are always protected by the work product rule. 
(3) A compromise position is to redact sections of a document or conversation that deal with legal theories or strategies while disclosing the rest that is relevant to the party’s claim or defense. FRCP 26(b)(3) allows for redaction. 
(4) Work product is based on more than confidentiality, so it does not matter if the material has been shown to anyone else. 
SEE WORK PRODUCT FLOW CHART!!!!

8. Promoting Settlement – The judge has numerous tools at her disposal. 
a. The 26(f) discovery conference and FRCP 16(c)(9) (pg 108) both state promoting settlement as a goal of the pre-trial conferences. 
b. FRCP 16(c)(9) calls for promoting settlement and for the use of “special procedures to assist in resolving the dispute.” These include:
(1) Non-binding arbitration – neutral 3rd person listens to both sides and then delivers a decision, though it is non-binding. 
(2) Mini-trials – Usually before an expert in the field or even sometimes before the CEO or individual involved in the suit.  No judge or jury. Evidence is introduced. 
(3) Summary jury trial – the lawyers summarize their arguments to a jury, who then return with a non-binding verdict. 
a. In Strandell v. Jackson County (552) the 7th Cir. ruled a judge may not force a party to participate in a summary jury trial.  Court said FRCP 16 wasn’t intended to impose settlement negotiations on unwilling parties. They also cited concerns of work product and discovery. 
b. Other courts have disagreed, continuing to force parties to participate in special settlement procedures. 
(4) Mediation – Like non-binding arbitration, but the neutral third person doesn’t deliver a decision.  Goal is to get parties to cooperate and listen to one another. 
(5) Neutral Evaluation – Like mediation, but instead of trying to get the parties to talk extensively, neutral third party just delivers an assessment. (?????)
c. FRCP 68 (263) stipulates that if D offers a settlement which P declines, and P recovers a judgment of less than the offer, P must pay D’s costs incurred after the making of the offer. 
(1) In Marek v. Chesny (527), P in civil rights case who declined a more favorable settlement was not entitled to recover attorney’s fees from D incurred after the settlement was made.  Rule 68 supersedes 1988, and costs do include attorney’s fees. 
9. Summary Judgment – governed by FRCP 56 (pg. 246).  The burden of production is on the movant to show, with all available evidence, that there is no genuine issue of material fact and that movant is entitled to JMOL under FRCP 56(c). 
a. Unlike a 12(b)(6) motion, which is based solely on the pleadings, a motion for summary judgment is evaluated using all available evidence.  Mere allegations or suspicions are not sufficient to prove a claim or defense: acceptable evidence under 56(e), such as sworn affidavits, interrogatories, and documents, must be submitted. 
b. The burden of production is on the movant.  Once that burden has been met, it shifts to the opposing party.  P’s burden of persuasion at trial will also be considered by the judge.  If there is any genuine issue of material fact, summary judgment will not be granted. 

(1) In Adickes v. S.H. Kress (562) SJ not appropriate b/c while P’s allegations that there was a cop in the store would not be admissible at trial (unsworn testimony, hearsay allegations, etc.), D did not meets its burden of production to show there was not a cop in the store.  Had there been such evidence, SJ would have been granted. 
(2) In Celotex v. Catrett (568) P alleged her husband died from asbestos mfg by D.  She swore in deposition she had no evidence of this, but had heard from someone that it was D’s asbestos.  D’s SJ motion was granted, although they produced no evidence to prove it wasn’t theirs.  P arguably met her burden of production, but not her burden of persuasion. 
(3) In Matsushita v. Zenith (571) P accused D of dumping. The question was what could be inferred from D’s behavior, and does the behavior create a genuine issue of material fact?  The court used economic analysis to say that no jury could reasonably find that a company would sell products below cost for such a long time period, and granted SJ. This is questionable in that it takes power away from the jury. 
c. Where supporting affidavits not available, FRCP 56(f) (247) allows judge to order a continuance to permit affidavits to be obtained, or to consider the opposing party’s stated claim as to why it cannot obtain such affidavits. 
The Jury

1. Right to a Jury – The 7th Amendment “preserves” the right to a jury trial. Cases historically at law (tort, contracts, most monetary claims) have a right to jury, those at equity (injunctions, specific performance) do not.  In deciding, the court will look to historical precedents to whether this type of case was entitled to a jury or not. 
a. Statutory Interpretation – the courts will look to see whether a relevant statute envisioned a right to a jury.  In Curtis v. Loether (654), a housing race discrimination case, Marshall wrote that the Committee notes on the legislation indicated that jury trials were envisioned for damages actions under Title VIII. Also, there is strong precedent for jury trials in actions to enforce statutory rights that create a cause for damages (though not all cases seeking damages are entitled to a jury). 
b. Historical Analysis – In Curtis, SC held that the right to a jury extends beyond the causes of action available in pre-Revolution England.  Additionally, the legal rights and damages P was seeking to enforce resembled those of common law tort cases.  
c. Interpretation of Terms – the court in Markman v. Westview (669) held that the role of interpreting a term of art in a patent was that of the judge, not the jury. Historical record was in equipoise, so the court said pragmatism dictates that judges are more adept and more experienced at interpreting documents.  Also, judge’s rulings will be more consistent with each other, whereas juries not bound by stare decisis. 
2. Selecting a Jury
a. Peremptory challenges are not permitted solely on the basis of race (Edmonsen v. Leesville Concrete,  685) or gender (J.E.B. v. Alabama, 691) on the basis of the dismissed jury members’ right to equal protection. 
b. Thiel v. Southern Pacific (680) held that the court clerk could not exclude members of a certain class (in this case daily wage earners) from the jury lists
3. Managing the Jury – judge has very wide discretion. 
a. Jury Instructions – counsel for both sides may file written requests with the judge requesting specific jury charges.  The judge must inform counsel about what charge he plans to give prior to closing statements. Objections to the charge are waived unless made before the jury retires to make its verdict.  FRCP 51 (228). 
b. Special Verdicts under FRCP 49(a) (224) require a jury to answer specific questions of fact, which are binding unless judge finds them unreasonable.  Judge then issues a verdict based on them, or sends jury back for more deliberations. Skinner used these in ACA, but the questions were very convoluted.  One answer ended the whole case against Beatrice. 
c. Interrogatories under FRCP 49(b) (224) are similar but require a general verdict as well.  If the answers and verdict are inconsistent, judge can order JMOL, a new trial or further deliberations. 
d. Judgment as a Matter of Law – JMOL under FRCP 50 (225) will be granted if “there is no legally sufficient basis for a reasonable jury to find for a party on an issue.”  Galloway v. US (715) held JMOL constitutional in case where war vet failed to produce evidence for a certain time period showing he was continuously insane, even though it was clear such evidence of his whereabouts and condition existed. 
(1) Standard of Review – JMOL granted if “there is no legally sufficient basis for a reasonable jury to find for a party on an issue” under FRCP 50.  The judge will view the facts in the light most favorable to non-moving party. “Mere speculation is not allowed to do duty for probative facts, after making due allowance for all reasonably possible inferences favoring the party whose case is attacked.” – Galloway. 
(2) Before the Verdict – FRCP 50(a)(1) (225) says a party can make a JMOL motion if the opposing party has been fully heard on an issue (this includes the right, though rarely used, to motion after opening statements). After P closes his case, e.g., D will move for JMOL, and vice versa. 
(3) After the Verdict – FRCP 50(b) (225) (parties can make a “renewed” motion for JMOL (but only if he had made a 50(a) motion at trial).  The standard of review is the same, and judge can allow judgment to stand, order JMOL, or order a new trial. 
a. Spurlin v. GM (handout) sets 4 criteria to consider for renewed JMOL: 1.) complexity of the evidence  2.) emotional weight of the case (jury bias and objectivity) 3.) uniformity of decisions and 4.) importance of the case.  The court overturned the judge’s renewed JMOL against P, saying there was conflicting evidence and the jury is best fit institutionally to consider the facts. 
b. Mann v. Hunt (handout) said trial judge’s renewed JMOL should be overturned only for “abuse of discretion” where there’s conflicting evidence about whether P was in her car.  Much tighter standard for appellate review. 
e. Motion for a New Trial – under FRCP 59 (252).  The standard for overturning a trial judge’s decision is abuse of discretion. Four grounds for ordering new trial:
(1) Judicial error (mistakes in admitting witnesses, evidence, etc.)
(2) Prejudicial occurrences that unduly influence the jury.
a. In Sanders-El v. Wencewicz (743) new trial warranted after D attorney dropped 10-foot dossier suggesting previous criminal record.  Court held trial judge abused discretion in not ordering new trial.  Sometimes curative instructions to jury not sufficient to overcome the prejudice. 
(3) Jury misconduct.
(4) Where verdict is against “the great weight of the evidence.” 

d. Revising the Jury’s Damages Award – special verdicts and interrogatories can lead to more logical and understandable damages awards so the judge can understand the basis for the jury’s decision.  Inherent in these decisions is that awards should be consistent – like cases should be treated alike to ensure due process. 
(1) Remittitur is when judge reduces a jury’s excessive verdict.  Refusal to order a new trial can be conditioned on claimant’s acceptance of the remittitur. Additur is not permitted in fed courts. 
a. Donovan v. Penn Shipping (767) held a P may not appeal from a remittitur he has accepted. 
(2) Punitive Damages – State Farm v. Campbell (handout) established guideposts for the award of punitive damages: 
a. There should rarely be a punitive/compensatory ratio of above 9-1.  Unusually large awards offend due process. The court was concerned jury would consider D’s “deep pockets.” 
b. The degree of reprehensibility of D’s conduct must only be considered insofar as it is directly related to P’s injury, not to others. 
c. State juries may not consider D’s conduct outside of the state not directly related to P’s injuries. 
Ending Disputes
1. Vacating the Judgment (Direct Attacks) – FRCP 60(b) (253) allows relief from judgment for 
1.) mistake, inadvertence, surprise, or inexcusable neglect (1 year limit)

2.) newly discovered evidence which by due diligence couldn’t have been 

discovered on time to move for a new trial under FRCP 59(b) (1 year limit)

3.) fraud, misrepresentation, or misconduct by opposing party (1 year limit)

4.) judgment is void

5.) change in status of judgment (change or reversal of law) (see Rule)

6.) any other reason justifying relief.  
Fraud on the court can also be invoked at any time
a. 60(b) motions under the first 3 criteria must be made within one year of judgment. After one year, the losing party must depend on 4 or 5, or assert a fraud on the court or an independent action seeking relief from the judgment. 
(1) Discovery of New Evidence - Kupferman v. Consolidated Research (1093) - Where the winning party had an exculpatory document for the other, but never received discovery requests and had reason to assume the losing party had access to it, there was no fraud on the court. 
a. In ACA, Skinner rejected 60(b) motion after P found a new document that D should have turned over in discovery but didn’t.  A judgment should be vacated only if the point of contention would likely have made a difference at trial. 
(2) Fraud on the court is only conduct that “attempts to defile the court itself, or is a fraud perpetrated by officer of the court.” – Kupferman.  It’s not an attorney’s job in the adversarial system to make opposing counsel aware of every possible defense.

(3) Judgments Contrary to Law – In Pierce v. Cook (1098), two Ps involved in same car wreck litigated, one in OK state court the other removed by D to fed. P1 lost fed case based on OK law and subsequently P2 won in OK court, which changed its law.  P1’s 60(b)(5) request was granted, though on 60(b)(6) grounds. Rule: two P’s in same accident shouldn’t get different outcomes based on whether in fed or state court (Erie). 
a. In Ackerman v. US (1103), SC rejected 60(b)(6) motion of party who declined to appeal and only filed once he saw his brother’s appeal was successful.  There must be an end to litigation. He lost his chance by making the conscious decision not to appeal. 
2. Res Judicata I: Claim Preclusion – grounded in Restatement of Judgments, 17-20 and 24-26 (CB 1136-40).  For claim preclusion to apply, the judgment must be i. final, ii. on the merits, and iii. valid. 
Note: Default judgments are generally claim preclusive. 
a. If judgment for P, his, or anyone’s in privity, claim is extinguished and merged into the judgment.  Rest. 18 (1137).   If judgment for D, P’s claim, or anyone in privity with P, is extinguished and the judgment bars another action on that claim.  Rest 19 (1137).
(1) In Gowan v. Tully (handout), group in NY Nolan case sued for bad faith (political patronage) firings and lost. Later, SC declared such firings unconstitutional.  Gowan is fired, sues, but his claim is res judicata b/c he was in privity with the Nolan plaintiffs. Many of his legal theories (the specific patronage claim, not just the general Nolan bad faith claim) could have been brought in Nolan, but weren’t, so he can’t raise them now.  Though not identical, they arose out of same series of transactions.  
(2) Exceptions under Rest 20 (1137-8), including cases dismissed on 12(b) motions, where P was non-suited w/o prejudice, where there was insufficient notice, or where the suit was dismissed b/c premature. 
a. If the contested jurisdictional/notice issues were actually litigated in the claim, it is res judicata and thus preclusion applies, e.g. Durfee v. Duke (1089), where the NE court’s determination that the land was in NE had to be given “full faith and credit” by the MO court. 

b. To otherwise overcome claim preclusion, there must be extraordinary circumstances. It is not sufficient grounds to overcome res judicata that new evidence or legal theories have emerged, or to seek new remedies not sought in the first action.  Rest 25 (1139).

(1) It isn’t sufficient that other similarly situated parties have appealed successfully on the same issue.  In Federated Dept. Stores v. Moitie (1122) (suing for price-fixing), 5 plaintiffs appealed unfavorable judgment, while 2 didn’t and pursued new state actions.  The 5 won, and the 2 tried to sue again, but were precluded.  SC said strong interest in ending litigation. 
(2) In Ackerman v. US (1103), SC rejected 60(b)(6) motion of party who declined to appeal and only filed once he saw his brother’s appeal was successful.  There must be an end to litigation. He lost his chance by making the conscious decision not to appeal. 
b. What rights are extinguished? Rest 24(1) (1139) says the claim extinguished includes all rights of P to remedies against D with respect to “all or any part of the transaction, or series of connected transactions, out of which the action arose.” 
(2) What constitutes a series of transactions? Rest 24(2) (1139) says it should be determined “pragmatically,” considering whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage.  See Gowan above. 
a. Compulsory counterclaims under FRCP 13(a) are precluded if not raised in the original action.

(3) It is not sufficient grounds to overcome res judicata that new evidence or legal theories have emerged, or to seek new remedies not sought in the first action.  Rest 25 (1139).
(4) See Rest 26 (1140) for exceptions, e.g. where jurisdictional issues prevented full litigation in the first action or where a statute envisions “splitting” of claims. 
3. Res Judicata II: Issue Preclusion – Grounded in Restatement 27-29 (1140). Requires the issue of fact or law to i. already have been actually litigated, ii. determined by a valid and final judgment, and iii. ** the determination is essential to the judgment. **  Does not apply to issues that could have been raised in the first action but were not. 
a. Effects of intervening changes of law – Rest 28(2)(b) (1141) says, so long as the actual claims are “substantially unrelated,” a new determination can be warranted. 
(1) Commissioner v. Sunnen (1146) allows IRS prosecution of the same loophole that had already been deemed legal b/c the tax law changed, and each year’s tax filing is a new claim (so no claim preclusion). 
b. Nonmutual Defensive Collateral Estoppel – when a D seeks to prevent a P from asserting a claim the P has previously litigated and lost against another D. 
(1) In Allen v. McCurry (1150) SC ruled that P was issue precluded from bringing his wrongful search claim, even though the first time he litigated it was in state court, not federal, and against his will, b/c it was a criminal trial.  Congress never intended for 1983 violations to be an exception to issue preclusion. 
c. Nonmutual Offensive Collateral Estoppel – occurs when the P seeks to foreclose the D from litigating an issue the D has previously litigated unsuccessfully in an action with another party.  Factors for the court to consider, according to Parklane (1156) and Rest 29 (1142):
(1) Deterring a “wait-and-see approach” by P, i.e. whether P2 could have joined the first action but did not. 
(2) Whether there was a “full and fair chance” to litigate in the first action. 

(3) Whether, b/c of inconvenient forum or small stakes, the D litigated the issue aggressively in the first action. 
(4) Whether the procedural rules in the first action hindered D from litigating effectively in the first action. 
(5) If there are prior inconsistent judgments on the issue, it’s unfair to give conclusive effect to any one of them. 
(a) Parklane v. Shore (1156), in action #1 Parklane’s financial statements ruled fraudulent.  In action #2, P sought nonmutual offensive collateral estoppel, which the court granted. Not significant whether there was a right to jury in first action. 
Note: Courts should err on the side of not allowing nonmutual offensive issue preclusion if there’s any reasonable doubt about fairness to D. 
4. Res Judicata effect of state court decisions – Rest 86 (1142) in general, a state court decision that would have res judicata effect in that state is also res judicata in the federal courts, unless preclusion would be inconsistent with a specific federal legislative or remedial scheme. 
a. In Kremer v. Chemical Corp (1173) P’s discrimination claim was rejected as meritless by a state administrative board, and then on appeal to the state court.  Although the standard of review was very strict (only if original decision was “arbitrary and capricious”), Kremer’s day in court allowed the claim to be precluded. 
b. In Matsushita v. Epstein (1185) in DE action #1 settlement, P class agreed to give up all claims against D.  P then sued in fed court for claims only actionable under fed jurisdiction.  SC says claim is precluded, b/c the settlement barred all future claims.  If the state court would preclude it, so should the fed court under Rest 86. 
Joinder
1. Permissive Joinder – under FRCP 20 (120). 
a. Plaintiffs – FRCP 20(a) (120) says any Ps may join in the claim if they if they 
1.) assert any right arising out same transaction or series of transactions, and 
2.) there claims against D will involve a common question of law or fact.  All Ps need not be interested in obtaining all the relief demanded. 
a. What the joining Ps assert in their claims is the key consideration.  In Mosley v. GM (898) court allowed joinder of 10 Ps suing D, though for different kinds of discrimination and in different units of the company.  B/c they alleged a company-wide policy of discrimination, their joinder was permitted. 
2. Mandatory Joinder – under FRCP 19 (117). 
a. A party must be joined under FRCP 19(a) if:
(1) in the party’s absence complete relief can’t be granted
(2) the party claims an interest in the action and their absence could 
a. impair the party’s ability to protect that interest, or

b. leave any of those already parties subject to multiple, double, or otherwise inconsistent obligations. 

b. If an indispensable party cannot be joined, the case may be dismissed.  Factors to consider under FRCP 19(b) (118):
(1) would the party’s absence be prejudicial to him or to those already parties?
(2) to what extent can such prejudice be reduced through shaping remedies and protective measures in the judgment?

(3) would a judgment in the party’s absence be adequate?

(4) will P have an adequate remedy if the action is dismissed for non-joinder. 

c. Joint Tortfeasors - Temple v. Synthes (903) P did not have to bring D doctor and D mfg into one suit.  Rule: it is not necessary to join all tortfeasors in the same action, especially when there is joint and several liability. The two Ds are mere permissive parties.  D Synthes can always implead D doctor as a 3rd party D.  Therefore, doctor isn’t even a 19(a) candidate. 
d. Separate contracts – In Helzberg’s v. Valley West (905), the court said D would not be prejudiced by the absence of the other jewelry store.  Any conflicting judgments would be a result of Helzberg’s entry into separate, inconsistent contracts. D’s arg was too speculative, in that no other suit had been brought yet. The other jeweler’s interests were protected b/c it was offered chance to intervene and chose not to.
3. Impleader (3rd Party Practice) – FRCP 14 (103). 
a. FRCP 14(a) (103) allows D to become 3rd party P and implead a 3rd party D.  3rd Party D must be alleged to be liable to D for “all or part” of P’s claim against D.  
(1) Impleader will not affect court’s jurisdiction over the original claim, though the impleader claim itself must satisfy subject matter jurisdiction (either directly, or if not, likely through 1367 supplemental). 
(2) Insurance companies often impleaded if they deny coverage for D’s accident. 
b. You may not merely implead an alternate D.  An impleader must allege secondary liability such that if D is found liable, the 3rd party D will be liable to him. 
(1) In Toberman v. Copas (910), impleader not proper b/c the 3rd party complaint alleged 3rd party D’s sole and direct liability to P. 
(2) Wrong cop hypo: Assume Abel sues Drake, a 6-ft redhead cop, for brutality.  Drake claims mistaken identity, it’s really Kelly who arrested Abel.  Drake cannot implead Kelly.  You can’t implead a different target. 
4. Interpleader – FRCP 22 (121) and 28 USC 1335 (624).  Where a stakeholder becomes P and allows multiple claimants to sue.  P may only interplead if subject to double or multiple liability.
a. Rule Interpleader under FRCP 22 (121) – requires complete diversity between stakeholder (P) and all claimants (D) and minimum of $75,000 in controversy. 
(1) Credit card hypo: X has multiple credit card balances for $10,000 each, and has only $5,000.  He can’t interplead, b/c he isn’t subject to double or multiple liability.  It’s not that he has a stake over which multiple people claim ownership; he just has multiple, independent debts. 
b. Statutory Impleader under 1335 (624) requires minimal diversity (two diverse claimants suffice) and only $500 in controversy. 
(1) Venue is proper in any judicial district in which one claimant resides under 28 USC 1397 (638). 
(2) 28 USC 2361 (782) allows nationwide service of process and permits court to enjoin parties from bringing their claims elsewhere. 
(3) In State Farm v. Tashire (918), it was improper for court to enjoin all claims against all Ds simply b/c one D was insured, especially when the venue P selected was not the scene of the accident or the residency of many victims. 
5. Intervention under FRCP 24 (138) allows a nonparty to enter a suit to protect her interests in that action. 

a. Intervention of Right under FRCP 24(a) (138) permitted when,
(1) a US statute confers such a right, or

(2) where the nonparty has an interest in the property or transaction at suit, and disposition of the action could impede his ability to protect that interest, unless another party adequately represents that interest. 
(3) In American Lung v. Reilly (926), court denied intervention by utility companies in EPA enforcement suit.  Their claims were the same as EPAs, so their interests were protected.  Also, they wouldn’t lose their right to sue subsequently. 
(4) Other considerations: will issue preclusion affect the rights of the applicant?  Wanting to keep P “master of his claim.” 
b. Permissive Intervention under FRCP 24(b) permitted when,
(1) a US statute grants a conditional right to intervene, or
(2) A question of law or fact in common with the main action is part of intervener’s claim or defense. 
6. Supplemental Jurisdiction – 28 USC 1367 (634) gives court jurisdiction over claims over which they would not independently have jurisdiction if those claims arise “from a common nucleus of operative fact” as the original claim, and form part of the same case or controversy under Article III (873).  
a. What’s Out: 1367(b): in diversity suits, no supplemental jurisdiction over claims by plaintiffs (ONLY BY P!!!) against persons made parties under Rules 14 (impleader), 19 (mandatory joinder), 20 (permissive joinder), or 24 (intervention) when there wouldn’t otherwise be jurisdiction.  Don’t want to expand diversity jurisdiction.  If P couldn’t have brought them in on his own, no supp juris. 
(1) Court may refuse supp juris under 1367(c) (634) if:
a. claim raises a novel or complex issue of state law. 

b. the state claim substantially predominates over the original. 

c. the court has dismissed all claims over which it had original jurisdiction
d. whether taking on both claims would confuse the jury, or

e. in exceptional circumstances. 
b. UMW v. Gibbs (855) – Pendent claim jurisdiction holds that a “case” under Article III includes not just P’s jurisdictionally sufficient claims, but all claims that arise from a common nucleus of operative fact.   
c. Free v. Abbott Labs (861) – Held that in diversity-based class actions, not every member of class must meet $75,000 requirement. 
Class Actions
1. Initial Prerequisites for any class – Under FRCP 23(a) (122): 

a. class so numerous that joinder of all members impracticable,

b. questions of law or fact common to the class,

c. claims or defenses of representative party are typical of those of the class, and

d. representative will fairly and adequately protect interests of the class
(1) In Hansberry v. Lee (996), D black tenant not bound by previous class action which declared that a racially restrictive covenant was in place. Court said in the first action, D could not have been fairly and adequately represented by the class representative, per FRCP 23(a)(4), who clearly had different interests than himself, so he is not bound by its outcome. 
(2) Amchem v. Windsor (1035) – “exposure victims” in asbestos case not adequately represented by class representative only looking for immediate payout to illness victims. 
2. One of Three categories must be met, under FRCP 23(b) (122):
a. Separate actions by each member would create risk of (b)(1)(A): inconsistent adjudications which would establish incompatible standards of conduct for opposing party, or (b)(1)(B): risk of individual adjudications being dispositive of the interests of parties not present or impede their ability to protect their interests. 
b. FRCP 23(b)(2) (122) is solely where injunctive or declaratory is the predominant relief sought by the entire class. 

(1) Angelastro v. Prudential (960) – most members were seeking monetary damages, so not a (b)(2) class. 

c. FRCP 23(b)(3) (122) for when questions of law or fact common predominate over any individual questions, and that class action is most fair and efficient way and superior to other options.  
(1) Factors to consider:
a. the interest of members of the class in individually bringing separate actions
b. the extent of litigation concerning the matter already commenced by or against members of the class. 
c. the desirability of concentrating litigation of the claims in the particular forum. 
d. difficulties likely to be encountered in managing the class action.
(1) When a class will be certified solely for settlement purposes, this factor needn’t be considered, per Amchem. 
(2) Angelastro v. Prudential (960) – some members relied on the misrepresentation, while others understood the true interest calculation, so common questions of law or fact do not predominate. 
(3) Amchem v. Windsor (1035) – where some victims have illnesses and some are just exposure victims, common questions of law or fact don’t predominate, so not proper for (b)(3) certification. 
3. When should a party be bound by a previous class action?  Only if their interests were fairly represented at the previous trial, per FRCP 23(a)(4). 
a. In Hansberry v. Lee (996) black tenant not adequately represented by whites seeking a racially restrictive covenant. 
b. In Martin v. Wilks (1003), white firemen should have been joined under FRCP 19(b), as judgment in their absence was prejudicial to them. “A judgment or decree among parties to a lawsuit resolves issues as among them, but it does not conclude the rights of strangers to those proceedings.”
4. What notice is required? For (b)(1) and (b)(2) classes, court can direct notice as it sees fit, though nothing required.  For (b)(3) classes: 
a. Under new FRCP 23(c)(2)(B) (123) for (b)(3) classes, court must direct notice the best notice practicable under the circumstances, including individual first class mail notice for any class member who can be located with reasonable effort. 
(1) Notice must, in plain language, explain: nature of the action, the class claims, issues, or defenses, that a class member may enter an appearance through counsel, that a member can request exclusion, and the binding effect of any judgment. 
(2) Any potential member may exclude himself from the class and not be bound by any judgment. 
(3) Eisen v. Carlisle (1013) held that P must direct first class notice to all identifiable (b)(3) class members.  There can be no cost-shifting, even if this in practice is fatal to the claim. 
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5. New FRCP 23(c)(4) allows a class to be divided into sub-classes, with all rules applying to each sub-class. 

6. The 23(b)(3) Class
a. Must meet the 23(a) prerequisites, including 23(a)(4) about adequacy of representation. 
b. When appropriate? When questions of law or fact common predominate over any individual questions, and that class action is most fair and efficient way and superior to other options.  

(1) Factors to consider:

a. the interest of members of the class in individually bringing separate actions
b. the extent of litigation concerning the matter already commenced by or against members of the class. 
c. the desirability of concentrating litigation of the claims in the particular forum. 
d. difficulties likely to be encountered in managing the class action. 
(1) When a class will be certified solely for settlement purposes, this factor needn’t be considered, per Amchem. 
(2) Angelastro v. Prudential (960) – some members relied on the misrepresentation, while others understood the true interest calculation, so common questions of law or fact do not predominate. 
(3) Amchem v. Windsor (1035) – where some victims have illnesses and some are just exposure victims, common questions of law or fact don’t predominate, so not proper for (b)(3) certification. 
c. What notice required? See #4 above. 

d. What rights have (b)(3) class members?  Phillips v. Shutts (1024) lays out 4 basic rights:
(1) Notice, in the Eisen and Mullane sense.
(2) Opty to be heard and have counsel appear. 

(3) Opty to opt out of the class. 
(4) Adequacy of representation.
e. If these rights are satisfied, it doesn’t matter that a member has no minimum contacts with the forum, per Phillips v. Shutts (1024). No personal jurisdiction requirement in the classic sense. 
The Erie Doctrine
General Erie rule: A federal court sitting in diversity jurisdiction will apply state substantive law and federal procedural law.  Based on the Rules of Decision Act, 28 USC 1652 (669), saying state laws should be applied as the rules of decision in civil actions. 
1. Three Byrd Categories: 

a. Rules dealing with rights and obligations – Clearly substantive, e.g. contracts disputes, and state law should apply.  
b. Rules “bound up with” rights and obligations (e.g. which party has burden of proof, damages awards). State law should mostly be applied. 
c. Rules of form and mode – Apply state law only if substantial likelihood of different outcomes (per York v. Guaranty Trust) and federal interests don’t outweigh Erie interests (In Byrd, the 7th Am right to jury was a question of federal interest, so fed law prevails). Consider:
(1) Would following the state practice interfere with relationship b/w judge and jury?
(2) Would following state practice affect the outcome of the lawsuit? 
2. Hanna Test: 
a. “Rules” Rule – if a FRCP conflicts head on with a state procedural rule, the federal rule is applied.  This is consistent with the Rules Enabling Act, 28 USC 2072 (760), which says SC may promulgate procedural rules. 
b. If there is no FRCP directly on point (i.e. the rule is “purely decisional” and “not promulgated under the REA”), must analyze the state-fed conflict in light of Erie’s 2 goals: 
(1) prevent forum shopping, and

(2) avoid inequitable admin. of law. 

c. In Hanna, the question was which rule of service of process should be applied. SC implied that no one would forum shop over such a rule, nor would it lead to inequitable admin. of law, so the Fed rule should apply. 
3. Gasperini v. Center for Humanities – Court chose a bifurcated approach, choosing the NY standard of review (“deviates materially” rather than “shocks the conscience”) but maintaining the federal relationship between trial court and appellate court, ruling that the appellate court could review only on “abuse of discretion” and not de novo.  Strikes balance between federal and state interests. 
(1) The NY standard of review was adopted b/c keeping the federal rule would lead to inequitable administration of law, in that P in fed court would get larger awards than in state court. Maintaining the roles of each court level was a matter of federal importance, however. 
Alternative Dispute Resolution
Arb pros – less rigid, less expensive for the parties (a rich party can’t “motion” the other side to death), faster, less extensive discovery (in arb there’s no depositions), less opty for review/appeal (you can challenge an arb award in court, but the odds of reversal are extremely low. The standard of reversal is gross abuse of discretion or fraud.), no formal service of process (though notification is required), no formal pleadings or 12(b) motions. 

Arb cons – Rough justice (there’s no real standard of review). In general the stronger a party’s case, the less likely they are to want arbitration which might want to compromise. No stare decisis effect of an arbitration, so it doesn’t bind future courts by developing law, which is detrimental from a social perspective. 

Arbitration 

1. In arbitration, parties may choose not to be represented by counsel, and though both sides have an opportunity to present witnesses, physical evidence, and documents, and to challenge the other side’s presentation, the rules of evidence and of civil procedure are largely abandoned.
2. Third party becomes a decision maker; key difference between mediation and arbitration

3. Decision will be binding upon the parties
4. Wide range of styles 
5. Most frequently encountered king of arbitration is “arbitration by agreement”
6. More and more employment contracts encourage arbitration 
7. How do we distinguish between adjudication and arbitration given that arbitration can be very formal?
a. The way the parties present their dispute is much more informal in arbitration
b. Arbitrator is not required to decided within the rule of the law

i. They decide what is right, what is just
ii. But a fair amount of law is nonetheless involved
a. Federal Arbitration Act (FAA)
i. Supplemented in state courts by the Uniform Arbitration Act – virtually all states have adopted it
ii. Three principle points

a. Make arbitration agreements enforceable 

b. Provide very rough guide to process that needs to be used

c. Make arbitration awards enforceable 

c. Supreme Court has used the FAA to expand the power of the arbitrator
i. There are very few areas of law where the Supreme Court is so “unfriendly” to state power and more friendly towards a federal statute
8. Gilmer v. Interstate/Johnson Lane Corp. 

a. Issue: Can a claim under the Age Discrimination in Employment Act of 1967 be subjected to compulsory arbitration pursuant to an arbitration agreement in a securities registration application?
b. Interpretation of the term “interstate commerce” in the statute 
c. In the end, arbitration is encouraged: “EEOC…is directed to pursue ‘informal methods of conciliation, conference, and persuasion,’…, which suggests that out-of-court dispute resolution, such as arbitration, is consistent with statutory scheme established by Congress….NYSE arbitration rules, which are applicable to dispute in this case, provide protections against biased panels….Mere inequality in bargaining power,…, is not sufficient reason to hold that arbitration agreements are never enforceable in the employment context.”
B. Mediation

1. mediator has no power to decide; he must secure mutual assent to the resolution of the dispute
2. “Assisted” negotiation 
3. Differences of opinion about how directive the mediator should be 
a. Relaxed style of mediation
b. Directive style
2. Much less law regulates mediation; no federal mediation act

3. What is the utility of mediation?
a. Creative solutions 
b. No law-generating capacity, but it’s empowering; people solve their own problems 
4. Woods v. Holy Cross Hospital 

a. Fla. has a requirement that before a medical malpractice claimant goes to trial, he or she must mediate with three mediators: judge, lawyer, doctor
“…we find that this requirement meets federal constitutional standards and must be applied in such an action.” 
Comparative Systems
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