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I. Themes of Course

A. substance: “What does it mean to live in a free country?”

1. first amendment

2. negative liberties

3. equality (of liberty)

4. rights in conflict among the citizenry

B. form

1. rule versus standard

2. return to first principles (Romer v. Evans)

3. case citation

4. precedent and stare decisis

II. First Amendment: Freedom of Expression

A. Absolutism?

1. J. Black: “No law means no law”

a) but at the same time, limits the definition of “speech”

b) ( absolutism within limits

2. If not absolute, why frame the right in absolute terms?

a) contrast with limits in European Convention

b) Scanlon: absolute (1972)( backs off (1979)

3. current law on advocacy of illegal act: very protective of speech, but not absolute

a) Brandenburg v. Ohio (1969, p. 1124): “the constitutional guarantees of free speech and free press do not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.”

b) factors:

(1) intent

(2) likelihood

(3) imminence

4. not protected: non-“speech” (absolutism forces limitations on the sphere protected)

a) fraud

b) language as instrumentality

5. American Rights Talk

a) symbolic: important to Americans to think that they have absolute rights

b) in Europe, there is a recognition that rights come with responsibilities

c) mac: Thinks it’s good that Americans think they have absolute rights( encourages us to expand those rights

B. CHARTS

1. regulation

a) content of speech

(1) content-based 

(a) view-point based

(b) view-point neutral

(2) content-neutral (time/place/manner)

b) effect on speech

(1) direct effects


(2) incidental effects

2. speech

a) high value (“public” importance)

b) low value (sex, commerce, fighting words, etc.)

C. History and Philosophy of Free Expression

1. originalism: 

a) Britain’s seditious libel:

(1) even true libel was punishable( consider vis a vis hate speech

(2) problem of revenge for libel directed at individuals( consider vis a vis fighting words

(3) BUT early Congress enacted the Sedition Act of 1798


b) prior restraint was definitely not OK

2. General Theories for Protecting Speech

a) other

(1) checking function: top

(a) check abuse of power by government officials

(b) by protecting majorities from their government

(c) like the 2nd Amendment, people’s speech checks the government from overreaching

(2) safety valve: bottom

(a) people need to blow off steam

(b) underground ideas will circulate anyway, so it’s better to circulate them openly, where they can be defused

(3) tolerant society: middle (Bollinger)

(a) bourgeois, middle class should learn habits of tolerance

(b) (It’s good to learn how to deal with Nazis)

b) Self-Governance (Meiklejohn)—most public conception of free speech

(1) develop the habits necessary to self-government

(2) model: “town meaning” ( more interested that content of speech be heard, than on the liberty of the individual speaker

(3) Bork: the 1st Amendment only protects political speech

(4) New York Times v. Sullivan
c) Self-Fulfillment and Autonomy—most private conception of free speech

(1) expression: non-verbal forms of communication

(2) protects sexually explicit expression

d) Marketplace of Ideas

(1) search for the truth requires competition between ideas

(2) John Milton: battlefield of ideas

(a) absolutism: “as long as truth is in the field, it doesn’t matter what else is, because truth will triumph”

(b) limit: hegemonic expression

(i) censor Catholics, because they prevent the speech of others

(ii) vis a vis current ideas that we should limit speech that is itself silencing

(a) MacKinnon: pornography

(b) Matsuda: hate speech

(3) John Stuart Mill: Protestant attitude towards thought and dialogue

(4) factors

(a) focuses on rational speech

(i) OK to regulate obscenity, because it doesn’t involve reason

(ii) and thus doesn’t contribute to the Search for Truth

(b) rooted in Laissez-faire economics

(i) we regulate the marketplace to prevent monopoly (hegemony)

(ii) see Coase (p. 1234)

D. Content-Based Restrictions: Dangerous Ideas and Information

1. Expression that Induces Unlawful Contact

a) Schaffer, Masses, and Schenck
(1) Schaffer v. US (9th Cir. 1919, p. 1089)

(a) bad tendency test: if speech has tendency to produce harm, then it can be regulated

(b) subjectivity( constructive intent 

(2) Masses Publishing Co. v. Patten (SDNY 1917, p. 1089)

(a) J. Hand: focus on the content of the speech( if express incitement, then it can be regulated; if not, then it can’t

(b) ( reversed on appeal

(3) Schenck v. United States (1919, p, 1092)

(a) J. Holmes: clear and present danger

(b) success not required to make the words a crime, so conviction for publication that says “assert your right” is affirmed

b) Communist Conspiracies

(1) Debs v. US (1919, p. 1096)

(a) J. Holmes lets Debs’s conviction stand, even though Debs is only telling people they can exercise their rights to oppose the war

(b) speech is only free when it’s harmless

(c) only allows free speech during the best of times

(i) Holmes only gets speech-protective after the war, in time of security

(ii) clear and present danger means something different when the government feared violent overthrow of the US government or serious jeopardy of the war effort

(iii) Holmes’ later opinions focus on the unlikelihood of effect.  Problems:

(a) hindsight is 20/20

(b) only protects un-effective speech: note that Holmes’s rhetorical strategy makes people seem progressively puny

(d) no reference to “clear and present danger” test

(2) Abrams v. US (1919, p. 1097)

(a) J. Holmes becomes a dissenter

(b) strategic framing of the issue: silly leaflet of an unknown man

(c) famous language: “when men have realized that time has upset many fighting faiths, they may come to believe even more than they believe the very foundations of their own conduct that the ultimate good desired is better reached by free trade in ideas—that the best test of truth is the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out.  That at any rate is the theory of our Constitution.”

(d) beginning of clear and present danger as a speech-protective test

(3) Gitlow v. New York (1925, p. 1102)

(a) states bound to 1st amendment through incorporation( collapse standards for Congressional and State regulation 

(b) who decides whether danger is clear and present?

(i) court

(ii) legislature

(iii) jury

(c) majority:

(i) legislature makes decision when categorically prohibiting speech

(ii) if the legislature prohibits a category of speech, then the court defers( note irony of deferring to the legislature when it is expressly regulating speech

(d) J. Holmes dissent

(i) judiciary determines, because

(ii) speech is feeble

(iii) possibly persuasive speech should be heard( speech protective

(iv) note contrast between this judicial intrusiveness and Holmes’s majoritarianism in economic rights cases

(4) Whitney v. California (1927, p. 1108)

(a) defendant seeks to moderate; she loses and because she doesn’t leave, she is indicted for associating with a group that advocates  . . . 

(b) Brandeis dissent

(i) witch-burning metaphor

(a) BUT if we weren’t so secure, is it irrational to burn witches

(b) BUT hind-sight is 20/20

(ii) remedy to dangerous speech is more speech

(iii) clear and present danger tests is underprotective

(a) clear and present must be immediate
(i) no time for good speech to answer the bad speech

(ii) BUT: is it only time that keeps good speech from answering bad speech?

-irrational, emotional, impassioned

-hegemonic

-access not a factor, because freedom of speech is a negative right (cf libel)

(b) danger must be serious

(i) serious injury to the state

(ii) because we value liberty over order

(iv) justifications for free speech

(a) “develop faculties”( self-expression, self-development

(b) “recognizing the occasional tyrannies of governing majorities . . .“ (protection of minorities
(c) “fitting remedy for evil counsels is good ones”( search for truth, marketplace of ideas
(d) “inert people”( self-governance
(e) “silenced coerced by law”( chilling effect 

(f) “fear breeds repression”( safety valve

(v) ( marks transition into considering association speech

(5) Dennis v. US (1951, p. 1115)

(a) Smith Act: conspiring or attempting to advocate, abet, advise, teach . . . overthrow of government( leaders of the US Communist Party convicted of conspiring to teach

(b) majority affirms

(i) government interest: substantial evil

(ii) Hand test: gravity of the evil discounted by improbability (reverse of Brandeis’s imminence of trivial harm)

(c) Douglas dissent: fighting communists by repressing speech is committing that which we are trying to protect

(i) intent is forbidden

(ii) joining the communists

(d) Frankfurter concurrence

(i) balance: case-by-case

(a) chilling effect

(b) against deference to legislature( note now there is no deference to legislature in free speech legislation

(6) Yates v. US (1957)

(a) another Smith Act case

(b) only advocacy of doing something can be forbidden( not advocacy of believing in something

(7) forced registration of communists unconstitutional as self-incrimination

(8) court becomes more tolerant of speech inciting illegal activities (pp. 1123-24)

(a) screening of Lady Chatterly’s Lover
(b) Draft-resistors

(c) Hyperbole (threat on LBJ)

c) Today’s Standard

(1) Brandenburg v. Ohio (1969, p. 1124)

(a) does not admit break with doctrine

(b) TEST: directed to  inciting or producing imminent lawless action and is likely to incite or produce such action

(i) intent AND

(ii) imminence AND

(iii) likelihood

(iv) ( akin to early Holmes test, but that was disjunctive: either express incitement or likelihood

(c) remember: this test only applies to advocacy of the use of force or law-violation

(d) note: test doesn’t consider gravity of the violation, which is the one speech-protective test that was not incorporated

(e) concern: is it too protective of speech that results in less imminent harms

(f) administrable?

(i) discretion

(ii) predictability

(iii) chilling effect

(g) normative?

(h) manipulable?( this test is tighter than clear and present danger, and thus less manipulable to adapt to:

(i) crisis

(ii) non-crisis

(2) applications

(a) NAACP v. Claiborne Hardware (1982, P. 1128)

(i) Evers: “if we catch any of you going in any of them racist stores, we’re going to break you damn neck”

(ii) court: OK, even though later there is violence

(iii) How much does it matter that it’s the NAACP, rather than the KKK?

(a) the KKK is a terrorist/violent organization; the NAACP is not

(b) look at the effect of the speech as a whole on the average listener, rather than of the isolated passage on the most sensitive listener

(c) note that the plaintiff here is the store (which was boycotted due to the entire speech) not a tort-victim

(d) how important is the actual affect

(b) Herceg v. Hustler Magazine (5th Cir. 1987, p. 1129)

(i) harms inspired by publication

(ii) hard to collect, so long as there is no express incitement (first prong of Brandenburg test)

2. Bollinger’s Fortress Model

a) we set boundaries to protect some thing we don’t care about, to make sure we protect what we want to but not so far out to protect things that are

(1) so far from what we want to protect

(2) or too dangerous

b) core( protected( not protected

3. Criticism of the Judicial Process

a) Bridges v. California (1941, p. 1130)

(1) Bridge threatens a strike; Times-Mirror publishes editorial criticizing prospective decision

(a) not lawless acts

(b) only subject to the contempt power of the court

(2) Black majority opinion: speech protective

(a) the actual facts may be intimidating

(b) but the reporting of them doesn’t create an incremental risk

(c) besides, judges are too tough to be influenced

(3) Frankfurter dissent: 

(a) balance right to comment vs. right not to have judges intimidaed

(b) speech isn’t free( it impinges on another liberty interest, the right to a fair trial

b) Cox v. Louisiana (1965, p. 1133)

(1) 2000 black students protest arrest of civil rights protesters

(a) released on a techinicality
(b) but the statute disallowing protesting at the courthouse is found constitutional
(i) on its face
(ii) and as applied
(2) note: here we have more than speech; we have (black) bodies
(3) Goldberg: legislature has the right to recognize
(a) possibility of influence (actual)

(b) also the mere appearance of impropriety damages the process (apparent)

c) Gentile v. State Bar of Nevada (1991, p. 1135)

(1) participants in a litigation may have their speech restricted to a greater extent than would strangers to the litigation

(2) roles( limitations

4. Expression that Provokes  Hostile Audience Reaction

a) Vetoes

(1) Heckler’s Veto

(a) inconsistent with the first amendment

(b) is it OK to suppress speech because we don’t like it?(
(2) Miss Manners’s Veto

(a) I don’t care what you say, only how you say it.

(b) regulation of offensive speech

(3) Police Veto

(a) police intervention to prevent disruption/violence

(b) ( may give effect to the heckler’s veto

(4) Victim’s Veto

(a) the person at whom the hostile speech is directed

(b) what does the victim have to show about the speech to suppress it?

b) Fighting Words, Group Defamation and Hate Speech [Low Value Speech]

(1) general

(a) does it make sense to ask if the rule is content-based, when the regulation is based on an audience reaction?

(i) even when they say that the rule is content -neutral

(ii) the fact of the regulation allows heckler’s veto

(b) concern is the government’s motivation

(i) protect the speaker( doesn’t the speaker assume the risk by speaking?

(ii) protect the crowd( then why arrest the speaker?

(c) does the intent of the speaker matter

(2) pre-Chaplinsky

(a) Terminiello v. Chicago (1949, p. 1135)

(i) purpose of speaker is to goad audience

(ii) speech may not be restricted because the ideas offend the audience

(a) the whole point of free speech is to allow this kinds of arousal

(b) the clear and present danger wasn’t serious enough

(b) Cantwell v. Connecticut (1940, p. 1136)

(i) purpose of speaker is to persuade audience

(ii) persuasion in a relatively polite manner and left when the disorder( protected

(c) Feiner v. New York (1951, p. 113()

(i) purpose of speaker is to critique policy (and goad audience?); the public figures were not present

(ii) speech is not protected( how to distinguish from Terminiello?

(a) audience

(i) in T, the supporters were inside, while the opponents were outside

(ii) here, all on the public street

(b) excitement vs. incitement

(i) in T, just arousing audience

(ii) here, almost like an advocacy case

(c) BUT

(i) wasn’t Terminiello’s speech simple insults (low value)

(ii) whereas Feiner’s was political critique (high value)

(iii) Dissent sounds like Terminiello
(a) Feiner’s arrest for speaking “proves” Feiner’s point of repression

(b) Feiner had no obligation to stop speaking just because the police told him to stop

(i) critical situation

(ii) police obligation to protect free speech

(iii) it is not disorderly conduct to disregard police’s unexplained request

(3) Chaplinsky and Fighting Words

(a) Chaplinsky v. New Hampshire (1942, p. 1147)

(i) categories of unprotected speech

(a) rather than a clear and present danger test( balancing precedes the categorization( category determines level of protection
(b) certain categories of speech never protected

(i) note: most of the categories found to be obviously unprotected in Chaplinsky are generally protected now

(ii) so the importance of this is the idea of categorizing speech as unprotected

(c) does this reduce the chilling effect by clarifying rules?

(ii) fighting words not protected

(a) not considered expressive conduct

(b) definition

(i) intended to inflict harm, rather than communicate ideas OR

(ii) likely to provoke the average person to retaliation, and thereby cause a breach of peace

(c) how are these fighting words?

(i) cops are supposed to be trained to stay cool when people insult them

(ii) cops are representative of the state, so this should be political speech

(b) Are there any fighting words left?

(c) Critiques of the Theory

(i) law of the jungle

(a) why are we punishing the words, rather than the fighting?

(b) like a heckler’s veto

(ii) gendered standard

(a) protects differentially by sex

(i) overprotective of men( because they are easily provoked

(ii) underprotective of women/people of color( because words wound, rather than provoke
(b) anologize to other indirect harms “caused” by women (?)
(i) men are protected; speech is not protected
(ii) women are not protected; wounding speech is protected
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(4) Neo-Nazis in Skokie

(5) Beauharnais and Group Libel

(6) R.A.V. and Hate Speech

(a) R.A.V. v. City of  St. Paul (1992, p, 1305)

(i) statute:  display a symbol that one knows or has reason to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion, or gender

(ii) burning cross on property of black family

(a) could also be regulated as fire or trespass

(b) or time, place, manner restrictions

(c) ( many constitutional forms of regulation

(iii) overbreadth: sweeps within its ambit both protected and unprotected speech

(a) on overbreadth generally, someone whose speech can be regulated can still challenge an overbroad statute (jus tertii: the rights of 3rd parties, p.. 1172-82)

(i) if statute is challenged n state court, the state court can offer a limiting construction( authoritative construction

(ii) if the Supreme Court finds the (narrowed) state statute still overbroad, can only strike it; can’t construe it

(iii) “substantial overbreadth”: SC doctrine to deal with statutes that are barely overbroad

(iv) compare: vagueness (pp. 1180-82), which applies to statutes that don’t offer parties guidance as to what is permitted

(b) here, the state court narrowed the statute to fighting words within the meaning of Chaplinsky
(c) Concurrences: statute is unconstitutional because the state courts haven’t narrowed it enough

(d) Scalia: state courts narrowed the statute properly, but it’s still unconstitutional (underbreadth()

(iv) content/viewpoint-discrimination: proscribable speech is not “invisible” to the Constitution

(a) although certain categories (fighting words) are proscribable, you can’t discriminate within these categories unless this further discrimination is independently OK under the 1st Amendment

(i) every discrimination must itself be legitimate

(ii) so it’s OK to proscribe a subset as a particularly virulent example of the reason that proscribing the general class is OK

(b) note: Rehnquist joins in this argument, even though he usually argues that the greater includes the lesser

(c) tests:

(i) when the basis for the content discrimination consists entirely of the very reason the entire class of speech at issue is proscribable (p. 1307)(HOW to apply this test? (see tone deaf analogy of threats against the president on inner city policy)

(ii) when the words are themselves illegal conduct

(iii) when there’s no realistic possibility that official suppression of ideas is afoot  (see tone deaf analogy of  obscene motion pictures featuring blue-eyed actresses)

(d) application of tests (should know the reason behind the statute to apply)

(i) if the purpose is to prevent violence, then it would be OK, because some words are more likely to provoke violence than others; BUT if the purpose of to prevent the harm of the slur itself, then it’s not exactly the same, so not OK to proscribe (really?  But Chaplinsky said when the words are themselves the injury also)

(ii) words themselves aren’t illegal conduct( note: laws against speech that are actually acts are OK (an attempt to save “hostile environment” sexual harassment)( given R.A.V. is hostile environment policy a 1st Am. Violation?

(iii) content-based (also viewpoint based?  How so?)

(v)  narrowly tailored to serve compelling state interest (p. 1309)

(a) strict scrutiny 

(i) applies to suspect classes in equal protection or burdening of fundamental interests (fundamental right of speech)

(ii) equal protection claim as well?

-could have been equal protection between persons (anti-discrimination against people on the basis of race, color, religion, sex)

-but actually: equal protection between forms of speech, “all speech must be treated equally, regardless of viewpoint, etc.”

(b)  analysis: what is the compelling government interest?

(i) is it a compelling government interest to oppose racial discrimination?

(ii) Scalia: adequate content-neutral alternative is to ban all fighting words.

(c) What are the implications of requiring St. Paul to ban all fighting words or no fighting words (not allowing St. Paul to speak out against race discrimination)?

(d) ( 1st Am vs. 14th Am: can’t balance because the values are incommensurable

(vi) J. White’s concurrence: words need to do more than wound to be proscribable( needs to incite violence in order to be proscribable as fighting words (RAV ordinance was overbroad) 

(vii) dc:
RAV says it wants to affirmatively oppose racism, as opposed to negatively protecting against the structural impact of hate speech (does this create a law combating that structural impact?).  case says that opposition is not OK.

(b) Wisconsin v. Mitchell (1993, p. 1312)

(i) hate-crime penalty enhancement statute is constitutional

(ii) a physical assault is not expressive conduct protected by the 1st Am.

(a) mentions Title VII in dicta

(b) conduct does not equal speech

(c) speech has always allowed enhanced punishment for crimes (intent, etc.)

(iii) note that sex is not one of the categories

(c) Regulation of Campus Speech (page 1304- )

(i) not OK at public schools + Stanford (b/c of CA statute)

(ii) Stanford Code attempts to adhere to 1st Am.( found unconstitutional:

(a) seems to fit closely w/in fighting words exception

(b) possible overbreadth problem

(c) RAV problem of singling out some categories

(iii) dc: 2 probs w/ what Case says: 1) hate speech is not always answered w/ more speech( only in the cases we hear about; 2) anti-disruption codes generally only prohibit organized speech; racist speech is rarely covered by this anti-disruption code

(iv) Q: should more or less speech be allowed at school

(a) intellectual discourse requires more speech

(b) hostile environment and captive audience make speech more threatening

c) Offensive [Low Value] Speech

(1) Cohen v. California (1971, p. 1275)

(a) state can’t punish for the message conveyed

(i) not obscene (not erotic)

(ii) not fighting words

(iii) not provoking a hostile audience reaction

(iv) no captive audience (( possible hole in arg)

(a) no privacy interest invaded

(b) easy to avert eyes

(c) + overbreadth (it wasn’t an issue in the statute drafting or application)

(d) children (particularly susceptible viewer) are too young to read

(b) is this the sort of speech the 1st Am is designed to protect?

(i) no hostile audience(gov’t shouldn’t censor to prevent any audience

(ii) we can’t regulate to a Miss Manners standard (tolerant society)

(iii) Harlan: one man’s vulgarity is another man’s lyric

(c) on the 1st Amendment justifications

(i) self-expression (“fuck”)

(ii) self-governance (“draft”)

(iii) safety valve (“fuck the draft”)

(iv) market place of ideas ( Need Cohen use “fuck” to express the idea?  Is it OK to require Cohen to sanitize his “speech”?( saying one man’s vulgarity is one man’s vulgarity is not the same as saying one man’s vulgarity is another man’s lyric (does it have to be someone’s lyric to protect it, or can we protect simple vulgarity)

(v) note: language of 1st Am. does not (like 2nd Am.) have explicit justification attached( so opinions needn’t address these justifications

(d) Blackmun dissent: this isn’t speech, it’s conduct (so not protectable)( and this is within Chaplinsky.

(2) Erznoznik v. Jacksonville (1975, p. 1282)

(a) not OK to disallow nudie films on publicly visible drive-in theaters (why is nudity more distracting/nuisance than something else?)

(b) no captive audience

(c) no invasion of privacy

5. Sexually Explicit Speech

a) Obscenity

(1) terms:

(a) Erotica

(b) Sexually Explicit

(c) Pornography: MacKinnon/Dworkin term of art: expression that shows women (men/children) in positions of subordination

(d) Obscenity

(2) history:

(a) regulation of speech simply because of its sexually explicit nature (as opposed to connected to blasphemy or sedition) came late (compared i.e. to seditious liberal)

(b) late 1860s (Comstock’s campaign)

(c) mass printing/mass communication: elite always had access to sexually explicit materials; when the masses got access the elite began to regulate( note that modern obscenity law makes an exception for “high art”

(d) concern with the development of the child as something other than a mini-adult( early SC doctrine focused on the effect of isolated portions on the most susceptible reader (children)( variable constitutional rights (access of children to material limited)( concern is now also with child-participant and non-participant child-victim

(3) Court’s confused doctrine

(a) pp. 1249-1257

(b) 1968:

(i) Clark and White: initial Roth formulation: ““whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeals to the prurient interest.”  

(ii) Black and Douglas: absolutist; you can’t regulate speech on the basis of its sexually explicit character alone

(iii) Harlan: his view in Roth : states have broader authority to regulate obscene expression than the federal government, which may restrict only “hard-core pornography( differential standard no longer has any validity

(iv) Stewart: I know it when I see it.

(v) Brennan, Warren, Fortas: Roth +

(a) the dominant theme of the material taken as a whole appeals to a prurient interest in sex AND

(b) the material is patently offensive because it affronts contemporary community standards relating to the description or representation of sexual matters AND

(c) the material is utterly without redeeming social value

(d) ( generally followed from 1966 (Memoirs v. Massachusetts) until Miller

(c) Redrup period: court rules per curium on a case by case basis (I know it when I see it)

(i) note current Redrupping: Establishment Clause cases: public display of  nativity scene( scrutinize secular components of the scene

(ii) note current redrupping: Voting Rights: scrutinize shapes of voting districts

(4) Miller v. California (1973, p. 1258)

(a) trier of fact has considerable discretion

(b) test (p. 1259)

(i) whether the average person, applying contemporary community standards would find the work, taken as a whole, appeals to the prurient interest

(a) prurient (turns target audience on; grosses regular people out)

(b) community standards in terms of prurience

(ii) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law

(a) community standards define patent offensiveness under state law

(iii) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value

(a) used to be utterly without social value

(b) not community standards in terms of value

(c) section III: community standards (p. 1260)

(i) is there a contradiction between saying that 1st Am. limitations don’t vary from state to state and then saying that community standards control?

(ii) Maine, Mississippi vs. Las Vegas, New York City( what qualifies as a community?

(iii) mac: Geography is destiny: the scope of your right is dependent on where you are.

(a) other examples?  

(i) Justice Stevens on cruel and unusual punishment (death penalty)

(ii) does it happen all the time, only not as explicitly (juries, reasonableness of search and seizure)?

(iii) federalism implications

(b) isolate, but don’t prohibit adult entertainment (Shad)

(c) geography of home vs. public/semipublic space: what relation between this and the reasons for protecting/prohibiting obscenity
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b) Child Pornography

c) Lewdness and Indecency

(1) Young (1976, p. 1290) and Renton (1986, p. 1294):

(a) Stevens in Young: 

(i) Says the zoning doesn’t limit the number of theaters( but is that true given geographical limitations?

(ii) How to decide whether this is an “important” right?  This is not a bright line: not yes you can restrict or no you can’t, but rather you can, but only here.

(iii) Not content based( but can you say that this conduct is not restricting a particular content?

(iv) Maybe it’s not viewpoint based, but does that mean it’s content neutral?

(v) The focus on secondary effects supposedly deflects the content/viewpoint issue( but in the rest of free speech, we don’t consider secondary effects (Nazis).  Is secondary effects a way to get content-based restrictions in the back door?

(b) Powell concurrence in Young: Four-part O’Brien Test: test for expressive conduct (developed in relation to draft card burning( is regulation of conduct impermissible because of its incidental effect on the expressive component)

(i) within the constitutional power of government?

(ii) further governmental interest?

(iii) governmental interest unrelated to suppression of free expression?

(iv) narrowly tailored?: is the restriction only that which is necessary to promote the legitimate ends

d) Nudity

(1) Barnes (1991, p. 1401)

(a) plurality:

(i) law applies to nudity in general, applied here to nude dancing(
(ii) dancing is an art form/expressive; should be distinguished from general prohibition on public nudity(
(iii) Applicability of O’Brien test to nudity in Barnes? Yes( passes

(a) within constitutional powers of the state

(b) furthers substantial interest: police power to regulate morals

(c) this interest is not regulated to suppression of free expression

(i) unclear how if the purpose is to regulate morals, then the prohibition is not related to the expression

(ii) because allowing scantily dressed dancing does not protect morals

(iii) the argument is that it’s the nudity per se that the state objects to, not the message

(d) so the statute doesn’t unduly interfere, because it only prohibits nudity, not dancing erotically

(b) Scalia concurrence:

(i) Thoreauvian “ you may do what you like so long as it does not injure someone else” not in the Constitution

(ii) focuses on purpose only: OK, so long as the gov’t doesn’t intend to suppress expression( incidental effects irrelevant

(c) Souter concurrence:

(i) secondary effects test, step beyond Young and Renton( secondary effects allow prohibition

(d) Question: should other secondary effects be considered?  What about harms to woman as an effect of pornography?

e) Harms to Women

(1) MacKinnon/Dworkin on Pornography:

(a) contexts:

(i) secondary effects

(ii) child pornography

(iii) ( can’t be prohibited (not obscenity), but can be limited

(b) 1317: definition of pornography:  “Pornography is the sexually explicit subordination of women, graphically depicted, whether in words or pictures, that also includes one or more of the following: . .. “

(c) not a criminal statute( tort law providing victim a cause of action for damages/injunction (presents “state action” question; court forum = state action)

(d) preempt equal protection by saying men, children, and transsexuals also

(2) American Booksellers Association v. Hudnut  (7th Cir 1985, p. 1320)

(a) holds unconstitutional an Indianapolis pornography ordinance similar to the model law

(b) assumes arguendo that pornography does harm women

(c) but the statute violates 1st amendment because it is viewpoint discrimination

(d) the message that sex can/should be subordinating

(i) the reason MacKinnon opposes it

(ii) the reason it’s protected

(3) How to save the model statute?

(a) separate the constitutional parts out( MacKinnon doesn’t want to engage in these tradeoffs

(b) before RAV, apply ordinance only to obscene materials( but now, could it pass RAV?

(i) reasons for regulating pornography a more severe reason for regulating obscenity( but MacKinnon says that the reasons are different (power vs. morals)

(c) secondary effects

(d) protection of children . . . women

(4) Bowman’s model street harassment statute (p. 1322

(a) includes language of “fighting words”( but this is not required (including but not limited to)

(b) gives “street harassment” a term of art significance

(i) gender specific (equal protection problem)

(ii) unfamiliarity (equal protection ; 1st amendment by limiting conversation to people we know)

(iii) unwelcome: vague

(iv) sexual language: content specific 

(v) sexually offensive: subjectivity or reasonable woman standard

(c) ( trying to apply fighting words paradigm to a new idea in the attempt to create a paradigm shift is contradictory

6. Expression that Discloses Confidential Information and Libel
a) cases involve media: freedom of the press is just a category of freedom of speech

(1) Bickel: the press is anyone (p. 1168)

(2) there are some cases narrowly addressing freedom of the press (i.e. tax on newspapers)

b) trend of cases towards coming down on the side of disclosure (in both confidential information and the libel/false statements of fact)

c) confidential information
(1) flow of information: ------(governmental) source-----(media) disseminator------------------(
(a) government can prevent initial release of information

(b) but once it’s out, you can’t prevent media from dissemination

(i) no prior restraint, unless MAJOR gov’t interest (government transport already at sea and can’t be stopped)

(ii) possible criminalization if the material was not legally obtained through public sources( but still really hard

(2) p. 1158: interests of defendant to a fair trial important, but there are alternatives to restricting speech

(3) New York Times Co v. United States; US v. Washington Post Co. (1971, p. 1158)

(a) pentagon papers: obvious matters of public interest( can that be a reason to PREVENT publication (prior restraint because of danger to national security)?

(b) Separation of powers case: who should decide issues of national crisis/security?

(i) government is responsible for keeping the information secret in the first place (executive’s job)

(ii) state action: court is being asked to exercise inherent powers to prevent the publication of materials( there is no statute authorizing the prior restraint (congress’s job)

(c) Prior Restraint is a big deal( so the danger must really be clear / present (do justice and let the heavens fall . . .)

(4) The Progressive (1979, p. 1169)

(a) atomic bomb recipe case

(b) court restrains progressive(another paper published the information

(c) ( nature of the information and the justifications for 1st Amendment

d) False Statements of Fact: Libel
(1) question tree:

(a) Statement of FACT (or opinion/ idea)?

(b) Is it FALSE?

(i) If it’s TRUE, it’s not libel.  The truth is an absolute defense to libel now(
(ii) but possibly covered under “nonnewsworthy” or “invasion of privacy” problems (those are pretty much gone now) 

(iii) or confidentiality problems (but probably charge with theft or whatever, not for publication; alternatives to preserve fair trial available)

(c) Is he a PUBLIC FIGURE (or a private figure) (or limited purpose public figure)?

(i) if PUBLIC, assumed the risk/comes with the territory

(ii) access to counter-media

(d) For a public figure, is there ACTUAL MALICE?

(i) knowledge of falsity or reckless disregard of falsity

(ii) negligence is not enough

(e) For a private figure, is the MATTER OF PUBLIC CONCERN

(i) matters of public concern central to 1st Amendment

(f) For a private figure on a matter of public concern, is there FAULT?

(i) “We hold that, so long as they do not impose liability without fault, the States may define for themselves the appropriate standard of liability for a publisher or broadcaster of defamatory falsehood injurious to a private individuals” (Gertz v. Robert Welch, 1974, p. 1210)

(ii) For a private figure, no strict liability, but liability for defamation w/ fault

(iii) for a matter of public concern (actual damages);  for presumed or punitive damages, actual malice must be shown

(g) For a private figure, on a matter of no public concern( more generous standard (see Dun and Bradstreet, p. 1216-17)(  malice not required even for punitive and presumed damages

(h) note: for Supreme Court, media/non-media defendant not relevant

(2) legal/state action issues

(a) Constitutional limitations of what the states can do in criminal, etc., law( appellate court give less deference to trial court findings of fact; substantive law also bends towards constitutional requirement/limitation.

(b) State’s provision of courts as a forum = state action for 1st Amendment purposes.

(3) How much sense do the libel limitations make?

(a) do the protections of libelous speech inhibit other speech, namely the ability of people to speak out for fear of becoming “public figures” and thus be exposed to this critical speech?

(b) what about the distinction between issues of public/ private concern [public interest does not equal matters the public is interested in]? (higher burden to get the information right on matters of private concern). . . given our justifications for the 1st Amendment

7. Commercial Speech
a) definition: “speech that proposes a commercial transaction,” and does nothing more

(1) doesn’t need to identify a brand-name or price, etc. to be considered commercial speech

(2) not all speech for profit is commercial speech

(3) not all ads (Times v. Sullivan) are commercial speech

(4) not all discussion of commercial matters is commercial speech

b) commercial speech gets some 1st amendment protection:

(1) inconsistency between trusting people to evaluate ideas in the political marketplace and not trusting them in the commercial marketplace

(2) descriptions of commercial matters are infected with the public interest, b/c the public is interested, and also b/c of the general public interest in the provision of the information

(3) easy to turn “commercial” speech into non-commercial speech, so why not protect the commercial speech

c) but not as much as core political speech:

(1) not within the “core 1st amendment values”

(2) more potential harm and less potential good

(3) won’t be chilled, b/c it’s so hardy (greed as a stronger motivation than politics)( profit

(4) more objective: easier to regulate for truth or falsehood (( really?)

(5) even willing to consider prior restraint

d) Central Hudson Gas v. Public Service Commission of NY (1980, p. 1238)

(1) 4-part test 

(a) must concern lawful activity and not be misleading

(i) i.e., gender specific job advertising is not protected

(ii) how does this comport with the Brandenburg test?  OK to ask for illegal acts, as long as you don’t offer $

(iii) note: speech about political figures can be misleading also, but it’s protected

(b) asserted government interest is substantial

(c) regulation furthers the interest

(d) narrowly tailored

(e) ( this order is invalid because it doesn’t pass the test

(2) Blackmun’s concurrence:

(a) need to be careful about allowing government to manipulate citizens’ choices by withholding information

(i) should either regulate consumption or 

(ii) persuade through counterspeech

(b) this test is underprotective of truthful, nonmisleading, noncoercive speech

e) Posadas de Puerto Rico (1986, p. 1239)

(1) commercial speech at issue: advertising of gambling in fora that reach Puerto Ricans

(2) Rehnquist majority

(a) goes through the 4-part test, but actually decides that the ban is OK

(b) OK because the greater power to prohibit casino gambling includes the lesser power to prohibit advertising

(c) ( doesn’t really make sense logically or jurisprudentially (R.A.V.)
(d) ( moreover, the latter is not a subset of the former here

(3) Brennan dissent: 1st Amendment is what allows banning casino gambling but not ads for it if it’s legal

(4) Stevens dissent: reverse privileges and immunities clause problem, b/c Puerto Ricans get less ads

(5) Q: who is being protected and who is being harmed?  (who cares?)

E. Content Neutral Restrictions

1. General Principles
a) everything that is speech can also be seen as something else (i.e., litter, noise), and that aspect can be regulated, so long as it doesn’t unduly burden the speech

b) discriminatory effects

(1) selective enforcement

(2) disparate impact: poorly financed organizations are disproportionately affected by restrictions of cheap fora (what difference does intent make?)

c) Time/Place/Manner restrictions:

d) limit: Schneider v. State (1939, p. 1324): “one is not to have the exercise of his liberty of expression in appropriate places abridged on the plea that it may be exercised in some other place”

2. Public Forum
a) property analogies

(1) early Holmes opinion: government is owner of public property( so gov’t can regulate any speech on its  property

(2) p. 1336: “from time out of mind” jurisprudence is like a 1st Amendment easement (adverse protection)( so this rule is just an extension of the property analogy

b) What is a public forum?

(1) traditional public fora: streets and parks

(2) other government spaces: physical spaces, governmental solicitation, etc. ( the question arises b/c the government is doing a lot of things it didn’t do before (running mass transit, employing a lot of people, opening schools, funding arts, etc.)

(3) limited public fora: government opened up the space to some expression 

(4) nonpublic fora: severe limits

(5) ( circularity of these definitions (especially between limited public fora and nonpublic fora)

c) The Public Forum: Unequal Access and the Problem of Content-Neutrality

(1) The intersection between 1st and 14th amendments( government as an actor in its own right, as well as a funder of others’ acts unanticipated by the framers

(2) Does the greater include the lesser?  The greater power to prohibit includes the lesser power to prohibit selectively?

(a) Content-based

(b) Viewpoint-based

(c) Subject matter-based

(d) Speaker-based

(e) Viewpoint-based (but not on any specific subject matter)

(3) Police Dep’t v. Mosley (1972, p. 1357)

(a) issue: can you prevent all picketing except for labor picketing?

(b) answer: no, unconstitutional because of equal protection and the equality of ideas

(4) Lehman v. City of Shaker Heights (1974, p. 1363)

(a) issue: is it OK to have ads, but not allow political ads?

(b) answer: yes, constitutional because the city is acting in a commercial capacity

(i) why does that make a difference?  Once the city uses the space for speech, how come it can allow some speech and disallow specifically political speech?

(ii) where does the arbitrary and capricious standard (1364) come from?

(5) PEA v. PLEA (1983, p. 1369)

(a) OK to only let the representing union use interschool mail system

(b) White:

(i) quintessential public fora: no content-based exclusion, unless necessary to serve a compelling state interest, and narrowly drawn to achieve that end (strict scrutiny)

(ii) public property that a state opens: same requirements as the traditional public fora (strict scrutiny)

(iii) public property not opened: OK to regulate so long as it’s reasonable and not an effort to suppress expression based on view (like rational basis)

(c) how to decide when something is a public forum and when it isn’t?  (especially so-called limited public fora and non-public fora)( is speaker-based exclusion de facto content- or viewpoint-based regulation?

d) Government Subsidies and Unconstitutional Conditions

(1) Rust v. Sullivan (1991, p. 1758)—unconstitutional conditions?

(a) Question: Can the government ask people to forgo the right to something they have the constitutional right to as a condition of funding?

(i) programs have to give up the right to counsel about abortion (they can only say they don’t support it) in order to get any federal funds

(ii) can spend own money on the abortion related services, but only if physically/financially separate

(b) answer: yes, constitutional, because government is allowed to have a voice and doesn’t need to support things it disapproves of

(c) But what about FCC v. League of Women Voters (1984, p. 1381)—which says that it’s not OK to say a station can’t editorialize at all or it loses all federal money( some money can’t translate into all control

(i) court distinguishes by saying they can counsel in another facility

(ii) but how is that possible, given reality?  You can’t counsel ½ in one place and ½ in another

(d) Problems

(i) the idea that the government through the control of subsidies control the “marketplace of ideas”( disallowing women who receive any federally subsidized health care from receiving full information on health care options at all

(ii) (more troubling as the government begins to occupy the sphere in these provisions of service

(iii) “bang for the buck” question

(iv) where and to what extent does the government carry the 1st amendment limitations over to it’s regulatory capacity? (gov’t can’t ban speech about abortion, but they can force programs it subsidizes to not speak about)

(2) Southeastern Promotions v. Conrad (1975, p. 1376)

(a) not OK to ban Hair, because it’s not obscene

(b) So what kinds of decisions can it make in choosing it’s program?

(c) Q: how does the gov’t allocate scarce resources after this case

(3) Board of Ed. v. Pico (1982, p. 1378)

(a) removing books from the library can’t be motivated by intention to deny access to ideas with which the board disagrees

(b) difference between acquisition and removal of books

(c) (Procedural flaws were important to this case though)

(4) Rosenberger v. University of Virginia (1995, p. 1374)

(a) no funds for publications that “primarily promotes or manifests a particular belief in or about a deity or an ultimate reality”

(b) university: no funds to avoid violating the establishment clause

(c) [Widmar and Lamb’s Chapel(clash between establishment on the one hand and free exercise/free speech/equal protection on the other]

(d) Case’s concern: Rosenberger is scary independent of the religious question

(i) Rosenberger makes it difficult for the government to make funding decisions based on viewpoint

(ii) Can the gov’t fund a Holocaust exhibit that doesn’t included the Nazi point of view?

(5) How are Rust and Rosenberger consistent?

(a) in Rust, the government is itself the speaker ( can have its own position

(b) in Rosenberger, the university is dispersing money to encourage diversity of viewpoint (like a forum( so can’t discriminate)

III. First Amendment: The Religion Clauses

A. Overview

1. free exercise and establishment are opposite sides of same coin

2. Who is being protected from what?

a) protecting church from states (Williams)

b) protecting the state from the church (Jefferson)

c) protecting them from each other

3. Problem of originalism in the religion clauses

a) so many different opinions among the founders

b) major change between societal consensus on what it means now and what the most extreme interpretations of what it meant then (for example, there were plenty state establishments then and the point was to protect those establishments from Congressional interference)

c) Brennan’s non-originalism: “A more fruitful inquiry is whether the practices threaten those consequences which the Framers deeply feared; whether, in short, they tend to promote that type of interdependence between religion and state which the First Amendment was designed to prevent”

4. Does Religion just have one definition:

a) can we consider religion as institutional under the establishment clause

b) but as an individual issue under the free exercise clause

B. Establishment

1. Government does speak.  They are allowed to speak.  They just can’t speak about religion.

2. LEMON TEST (p. 1547):

a) secular purpose (( legitimate gov’t purpose)

b) primary effect that doesn’t advance/inhibit religion (de facto influence is principally religious)

c) excessive government entanglement (e.g., funding for parochial schools cases)

3. Lee v. Weisman (1992, p. 1548)

a) Williams: don’t want state telling Rabbi what prayer to give

(1) fear watering down to make prayer acceptable

(2) demeans religions to say “not that important”

(3) problem to non-religious as well

b) Jefferson: state’s involvement in religion acts coercively

c) Hypo: what if the recognizably religious phrases appeared in an ostensibly secular speech?

(1) implicates the problem of religious motivation for civic acts (legislators vote for something because of their religious beliefs)

(2) civil society is composed of religious people, so can officials be prevented from acting according to their religious belief?  

(3) What’s the difference between that and implicit endorsement?

4. Lynch v. Donnelly (1984, p. 1559)

a) O’Connor’s concurrence: endorsement test

(1) “The Establishment Clause prohibits government form making adherence to a religion relevant in any way to a person’s standing in the political community.  Government can run afoul of that prohibition in 2 principal ways.  One is excessive entanglement . . . The second and more direct infringement is government endorsement or disapproval of religion.  Endorsement sends a message to nonadherents that they are outsiders, not full members of the political community, and an accompanying message to adherents that they are insiders, favored members of the political community.  Disapproval sends the opposite message . . . ”

(2) How to apply?  O’Connor applies it here to uphold the creche.

b) Modern redrupping (count the candy canes): jurisprudence of minutiae

C. Free Exercise

1. Braunfeld (1961, p. 1591)

a) Sunday closing laws burdens religious Jews, by making them less competitive, b/c they close 2 days( no accommodation to Saturday-observers required

b) possible reasons for result:

(1) not a direct conflict here, because the law doesn’t require them to open on Saturday

(2) recognition of Christian Sabbath is so ingrained we don’t even notice it anymore

(3) Orthodox Jews always lose their free exercise claims

2. Sherbert (1963, p. 1592 )

a) she can’t be denied unemployment because she won’t work on Saturday ( most clearly and first established the rule of required accommodations

b) she’s being forced to choose between her religion and a living

(1) “Governmental imposition of such a choice puts the same kind of burden upon the free exercise of religion as would a fine imposed against appellant for her Saturday worship”

(2) similar to Rust v. Sullivan and unconstitutional conditions case

3. Yoder (1972, p. 1593)

a) can’t make Amish go to last 2 years of school

b) note: if the opposition to school was based on non-religion, they wouldn’t win

c) Douglas’s dissent: what about a conflict between Amish parents and their children( parents are binding their children

d) (remember that the court seems to accord the religious group separate consideration)

4. Smith (1990, p. 1599)

a) Peyote use precludes unemployment

b) major rift in required accommodations doctrine: needn’t exempt from generally applicable law

c) note that traditionalist Scalia doesn’t say boo about traditional exemption for the religious use of  Peyote

(1) usually Scalia says that tradition shows that a practice is constitutionally permitted

(2) here the question is not whether a practice is constitutionally permitted, but whether it is constitutionally required

d) can we really speak of being “neutral”?

e) purpose: contrast Lukumi Babalu Aye v. City of Hialeah (1993, p. 1608):  bad intent and not narrowly tailored 

5. RFRA (1993, p. 1610)--before the Supreme Court now

D. Accommodation at the Border of Establishment and Free Exercise

1. Kiryas Joel v. Grumet (1994, p. 1619)

a) not OK to create a school district to accommodate the educational needs of Hasidim

b) note: the challenged action was required because of Aguilar v. Felton, which disallowed aid in anyway attached to parochial school (Establishment problem)

IV. Equal Protection

A. General

1. expressions of “equality” before the 14th Amendment:

a) declaration of independence

b) privilege and immunities clause

c) not 5th amendment, because the equality requirements of the 5th is through reverse incorporations

d) no titles of nobility clause

e) bill of attainder—limits on inequality

2. “equal protection of the law”( construed in Yick Wo v. Hopkins to mean the equal protection of equal law

a) but even that doesn’t really get us very far; see examples on page of 564

b) question: from whose perspective need the protection be equal? (at the level of the state, or the level of the individual?( at the level of the state usually)

3. 14th Amendment Limited to questions of race?  There was originally a question of this (see language of 15th amendment), but the text of the 14th amendment not limited like the 15th amendment.

4. anti-discrimination law

a) Constitution only applies to state action

(1) legislative

(2) judicial

(3) funding, subsidies

(4) statute can bring in private actor

(a) 1964 Civil Rights Act is not coextensive w/ Constitution

(i) employment

(ii) schools

(b) challenge is usually against the state for infringing on freedom of association

B. Levels of Scrutiny

1. chart:

a) rational basis:

(1) rationally related

(2) to a permissible government purpose

(a) no animus

(b) no naked preference

(3) e.g., economic classifications

b) rational “with bite” ? (e.g. mentally handicapped, gays)

c) intermediate

(1) substantially related

(2) to an important government purpose

(3) e.g., sex

d) strict

(1) narrowly tailored

(2) to a compelling government interest

(3) e.g., race (“suspect classes”)

2. step 1: look at the face of the rule: is it ‘race-respecting”?

a) from the perspective of the government

b) not disparate impact; not allowing unequal treatment of unequals

c) (doctrine is of anti-discrimination

C. Rational Basis

1. NY Transit Authority v. Beazer (1979, p. 561)

a) transit authority won’t hire Methadone users, because they are less likely to be “employable”( they put passengers at risk (Methadone use is proxy for “employability”)

b) note on irrebuttable presumptions:

(1) there was a period of time when the court thought individual adjudication/treatment (including irrebuttable presumptions) was necessary, not blanket rules

(2) by the time of this case, the court was willing to allow blanket rules

(3) otherwise, too inefficient and possibly more room for abuse of discretion

c) rational basis( passes

(1) use rational basis because Methadone use behavior rather than immutable status( moral claims can be made

(2) permissible purpose of safety and efficiency

(3) rational connection between Methadone use and employability (but the challenge is only for people on Methadone for at least a year (  Statute is both over- and under-inclusive)

d) any arguments for a more heightened level of review?

(1) disparate racial impact( court would say, so what? (intent required

(2) disparate class impact( but poor aren’t suspect class, even though they may be a discrete and insular class.

2. City of Cleburne v. Cleburne Living Center (1985, p. 577)

a) city requires special use permits for mentally handicapped; but other hospitals and group homes are OK

b) rational basis( failed

(1) court uses rational basis, because mentally handicapped are not a suspect class and argues that the classification is irrational

(2) court finds ANIMUS (irrational fear)

(a) if a law based on national animus is not OK, then certainly the animus of a section of the body politic can’t justify a law

(b) if the gov’t itself can’t base a law on a hatred, it can’t be based on the hatred of part of the population

(3) both elements of test must do work (must be rational relation to permissible interests ; must be rational relation to permissible interest)

c) this is clearly rational  “with bite”( animus may be rational, but it is not a legitimate government purpose

3. Court claims opposition to arbitrariness

a) but a  lot of things are “arbitrary” (draft lottery), and they’re OK

b) distinction might be between arbitrariness that purports to have a rational basis and arbitrariness that makes no claim to having a rational basis

c) maybe “arbitrary” is a code word for bad/wicked/invidious 

d) Ely considers  nexus scrutiny to be a method of smoking out the impermissible purpose

4. US Dep’t of Agriculture v. Moreno (1973, p. 585)

a) food stamp case

b) no connection between purposes of statute and the classification

c) this shows that there is actually an underlying impermissible purpose of dislike of hippies

D. Heightened Scrutiny

1. Race Discrimination

a) History

(1) proxy?

(a) in early cases, race in not used as a proxy at all, but rather as a classification for it’s own sake

(b) later, race is used as a proxy for a legitimate classification

(c) the court seems to be in search of perfect proxies

(i) is there a proxy?

(ii) is the proxy perfect

(d) using imperfect proxies to disallow benign classifications

(i) proxy for disadvantage (affirmative action)

(ii) proxy for community of interest (redistricting)

(e) “colorblind constitution”

(i) court will only allow racial classifications if they are perfect proxies

(ii) no use of race for its own sake

(iii) race as a proxy is only OK if it is a perfect proxy

(2) Strauder v. West Virginia (1879, p. 595)

(3) United States v. Carolene Products (1938, p. 603)-- fn 4

(a) discrete and insular minorities

(b) legislation burdening them

(i) a product of flaws in the political process?

(ii) perpetuate the flaws in the political process?

(c) public choice theory: discreteness and insularity are not the problem because they can assert more power than their size

(d) real problems:

(i) diffuseness

(ii) prejudice

(4) Korematsu v. US (1944, p, 597)

(a) first “suspect class” case: rule found to pass strict scrutiny test

(i) narrowly tailored

(a) despite false negatives and false positives

(b) no more tailored way to sweep in all the disloyal and only the disloyal

(ii) to the compelling government purpose of national security

(b) had the court looked at race as a proxy( would have failed

(i) race as proxy for disloyalty 

(ii) not a perfect proxy

(5) Desegregation

(a) Brown as part of a process of challenging the 19th century reading of the 14th Am. (the NAACP strategy)

(i) movement:

(a) separate but equal better be equal (cases involving graduate education

(b) personal right (not a group right)( it didn’t matter that only 1 black wants to go

(c) administrable( order an admission

(d) ( moved towards a ‘separate is not equal’ statement in the admission of the black student who was cordoned off

(ii) concerns about litigating a primary/secondary education

(a) remedy

(b) resistance

(b) Brown I (1954, p. 523)

(i) does not

(a) disallow the use of race to classify

(b) on its face overrule Plessy
(c) set remedy

(ii) what’s the harm

(a) psychological harm (stigma)

(b) problems with fn 11: social scientific evidence on the effects of discrimination on black children (Clark doll experiment)

(i) if the science is bad science, does the right go away

(ii) what if the evidence only holds in some districts?  Does the right depend on the empirical evidence?

(c) lack of equality of educational opportunity( never develops into the right to quality education

(c) Brown II
(i) when: all deliberate speed

(ii) what: no de jure segregation; what else?

(a) What does it mean to require the plaintiff class to be put in the position they would be in absent the violation?

(b) Move away from material equality, to psychological effects and integration( no longer requires improvement of the black schools; preempts the constitutional challenge to creating quality education

(d) Did Brown do more harm than good?  

(i) mobilization of massive resistance

(ii) but that led to implementation of all branches and also it legitimized the civil rights movement

(e) waves

(i) massive resistance (closing schools, one-way transfers, etc. not OK)

(a) formal equality, but obvious racial purpose renders them not OK

(ii) court gets more aggressive as it gets more impatient

(a) court approves interventionist approach (Swann), because we have a right and a violation been shown and courts have broad powers to remedy past wrongs: the nature of the violation determines the scope of the remedy

(b) doesn’t go so far as to require racial proportionality

(iii) court backs off

(f) US v. Fordice (1992, p. 555): historically black colleges

(i) racial disporportionality creates an evidentiary suggestion of discrimination

(ii) J. Thomas says are we saying that blacks are inferior and de facto segregation is bad because of that inferiority

b) Conceptual Issues

(1) general issues

(a) before Brown, it was easy to identify race discrimination, because it was overt, because that was permitted 

(b) after Brown, bad actors continued to discriminate, but they disguised the discrimination (i.e., individualized decision-making masked impermissible discrimination)( later cases which require finding de jure discrimination involving districts that never had statutory segregation are more difficult

(2) Disparate Impact

(a) race is not on the face of the rule.  Where is race, and what work is it doing?

(b) Washington v. Davis (1986, p. 610)

(i) looks like a Title VII case, but at the time Title VII didn’t yet apply to gov’t employees

(a) Title VII shifts burden to employer to justify the disparate impact

(ii) Under the Constitution, mere disparate impact (w/o discriminatory intent—because of, not just in spite if) does  not shift the burden to the employer to prove the business necessity

(iii) Parade of horribles under disparate impact

(a) we don’t want to force gov’t to justify all decisions 

(b) BUT why not( if there is disparate impact, which also becomes cumulative

(iv) ( court’s disparate impact doctrine is to look for bad purposes 

(a) In some cases, overwhelming disparate impact is taken as evidence of discriminatory intent

(b) In some cases, overwhelming disparate impact is taken as the starting point (looking for a but-for cause, looking for notice, etc.)

(c) In some cases, court ignores disparate impact

(c) McClesky v. Kemp (1987, p. 623): problem seems to be one of proof :
(i) only if we could prove that the death penalty decisions were racially motivated could we disallow it
(ii) impossible to “prove,” especially on the individual level

(d) Crack Cocaine vs. Powder Cocaine( disproportionate impact on whom (prison population vs. communities affected)
(3) Race-Specific Classifications that are Facially Neutral

(a) Loving v. Virginia (1967, p. 635)

(i) on its face a race-respecting rule( strict scrutiny

(ii) but the case theoretically treats the races symmetrically 

(iii) purpose: preserve racial integrity( itself not a legitimate purpose, moreover it doesn’t preserve racial integrity equally([the only case in history to use terms “WHITE SUPREMACY”]

(iv) court: even if the statute was perfectly symmetrical it is not OK, because keeping the races separate is not a permissible governmental purpose

(b) [bracket Crawford and Washington for consideration with Romer]

(4) Affirmative Action

(a) definition

(i) measures meant to benefit historically disadvantaged groups

(ii) especially race-respecting policies

(b) standard: strict scrutiny

(i) any race respecting rule is now subject to strict scrutiny

(ii) but strict in theory is not necessarily fatal in fact (Adarand itself was remanded)

(c) inheritance of the desegregation cases

(i) “person” singular is subject of equal protection

(a)  both whites (no sins of races visited on individuals)

(b) and minorities (close to saying actual individual must have suffered discrimination)

(ii) race can be used remedially( it’s especially OK for courts to use race in a remedy, but that’s all

(a) but can’t hurt “innocent” parties (no interdistrict remedy without interdistrict violation)

(b) remedy must fit scope of violation

(d) general comments on the cases

(i) lack of reliance on history , tradition, originalism, even on the part of Scalia

(a) it was clearer to the framers of the 14th Am. that race-conscious remedies were permitted, 

(b) than that segregation was prohibited

(ii) they are all drawing on “first principle”: taking a stand against race subordination( where does that lead one to stand on the issue of race-conscious remedies:

(a) color-blindness: race should be irrelevant, because of its pernicious history of abuse ( race shouldn’t matter at all

(b)  race-consciousness:  in order to end the subordination of racial minorities, we need to engage in race-conscious remedies (it’s particularly ironic to only disallow race-consciousness when we allow preferences on almost every other classification)

(iii) Q: what is anti-discrimination supposed to establish (even calling it anti-discrimination biases the analysis)?

(a) anti-differation

(i) race/sex should be irrelevant

(ii) statutes should be race/sex-blind

(iii) arg: not easy to distinguish between a no trespassing sign and welcome mat

(b) anti-subordination

(i) we should recognize history/structure of subordination

(ii) policy should be conscious 

(iii) you can tell a welcome mat from a no trespassing sign

(iv) bottom line: the willingness of the court to consider something as potentially violative of EP is the extent to which race/sex is apparent on the face of the statute

(v) the more recent race cases have involved the use of race as a proxy

(a) disadvantage (affirmative action)

(b) disadvantage/diversity (educational affirmative action)

(c) community of interest (districting)

(d) attitude/philosophy/behavior (juries)

(e) ( and court is demanding perfect proxy

(vi) race proxy vs. gender proxy

(a) court willing to acknowledge that being female is a proxy for disadvantage( easier to approve affirmative action

(b) court unwilling to acknowledge that being a racial minority is a proxy for disadvantage( very hard to approve affirmative action

(c) why is this the case? (colorblind constitution argument: 14th amendment viewed as prohibition on race-consciousness)

(d) is this a stable equilibrium?

(e) what would be constitutional affirmative action

(i) direct correlation between beneficiaries and disadvantaged

(a) race neutral rule? (see below)

(b) or perfect proxy: hard to do, because court views people of color and disadvantage as contingently overlapping

(ii) direct correlation between administrator and oppressor (mac: homelands policy)

(iii) majority can’t favor itself (Croson)

(iv) maybe can’t be race specific 

(a) but if we engage in race neutral legislation with an intentional disparate impact on minorities( why don’t we then have a disparate impact problem where the impact is purposeful and thus unconstitutional? 

(b) And if not, then the legislation may sweep to broadly( similar to RAV: if you devise a statute that signals disapproval of race-based insults, then that’s problematic; but if you don’t signal that, then your legislation sweeps to broadly

(v) the court seems to think it’s OK to target only disadvantaged people of color

(a) Q1: isn’t that still race-specific?

(b) Q2: doesn’t that still harm “innocent” people (rich may not be at fault for a poor person’s poverty)

(vi) bottom line: can anything both pass constitutional muster and still be a “good” policy( court only accept the argument of aff act as remedy for past discrimination, but this is also what allows the court to strike all practicable affirmative action policies

2. Sex Discrimination

a) general

(1) terminology

(a) sex discrimination: distinctions made between males and females

(b) gender discrimination: distinctions made between masculine and feminine

(2) sensitivity to sex discrimination came late in Constitutional history
(a) tradition: Bradley opinion in Bradwell (under privileges and immunities clause) (p. 697)

(i) women are a certain way; the law can’t be based on exceptional cases

(ii) becomes what the court defines itself against

(3) black letter law: sex is a category subject to intermediate scrutiny

(4) mac theory: 

(a) court’s don’t pay any attention to the elements of the level of scrutiny since Reed v. Reed
(b) rather the court is engaging in anti-stereotyping( sterotype means imperfect proxy

(c) the search for perfect proxy

(i) Q1: is this a sex respecting rule?

(ii) Q2: how close is the fit between sex and what it’s a proxy for?

(a) must be perfect (note: the anti-race conscious decisions also using this method)

(b) stricter than strict scrutiny (see Korematsu)?

(c) or just different approach?

(d) In the early cases, the assumption is overwhelmingly true

b) cases striking sex-respecting rules:

(1) Reed v. Reed (1971, p. 699)

(a) calls the mother/father line as arbitary, but doesn’t call any of the other preferences arbitrary

(b) based on largely true assumption of men’s experience with business/legal world

(2) Frontiero v. Richardson (1973, p. 699)

(a) the rebuttable presumption of dependency could not survive strict scrutiny

(b) based on largely true assumption of female dependency

(c) first use of stereotyping in constitutional sex discrimination case (borrowed from Title VII BFOQ( law must fit the exceptional)
(3) Craig v. Boren (1976, p. 703)

(a) Brennan plays with the stats, but 92 % of those arrested for drunk driving are men( imperfect proxy even though overwhelmingly true

(b) Rehnquist: why are we striking a law that benefits women?

(4) Gedulgig v. Aiello (1974, p. 702)

(a) pregnancy relating rule OK, because insurance covered sex-specific diseases
c) Antisubordination vs. Antidifferentiation
(1) note that many of the plaintiffs are men (and husbands)( attacks stereotyping, rather than oppression of women

(2) Ginsberg’s strategy was ant-differentiation, rather than anti-subordination

(3) so: Rehnquist becomes the one standing up for anti-subordination

(a) VMI was the first sex-respecting rule he voted unconstitutional

(b) and note: he says that a liberal arts school for women, and a computer school for men would be OK if that’s what people wanted

(4) note: that anti-subordination principle for race does not necessarily lead to affirmative action (see J. Thomas)

d) race vs. sex: racial segregation is not allowed?  Is gender segregation allowed: do the separate spheres determine life opportunities?

e) the current state of the law: VMI
(1) disallows the remedy of creating a female/feminine school to counter the male/masculine school (Rehnquist would say OK)

(2) says that it’s OK for the world to remain male/masculine model( so long as we let women in( without questioning the model( anti-discrimination/not pro-equality

f) cases upholding sex-respecting rules: 

(1) biological distinctions between the sexes: Michael M.  (1981, p. 714)

(a) perfect proxy: no men can get pregnant; 

(b) perfect proxy: only men can cause the harm the statute was designed to prevent (!?)

(2) perfect proxy created by law not before the court: Rostker v. Goldberg (1981, p. 719) 

(a) because women can’t serve in combat positions (another statute)

(b) so OK not to require women to register, because of the perfect proxy

(3) affirmative action/compensatory model:

(a) the perfect proxy is seen to be disadvantage( as if all women are discriminated against( contrast with race cases

(b) Califano v. Goldberg
(i) allows women to exclude more low-income years

(ii) because even those women who don’t need the boost are “subject” to discrimination

(c) Schlesinger
(i) gives women longer time to demonstrate the skill to be promoted because  women are not allowed to participate in combat

(ii) even women who could do it in time are “affected” by rule by being subject to it)

(d) Kahn
(i) widows get an exemption, because women are harmed in the employment market

(ii) because even women who are not in the employment market would be subject

(iii) J. Ginsberg was againt this result because she thought this “hurt” women (!!? Like J. Thomas)( but then Ginsberg dissented in Adarand( did she change her mind?

(e) ( affirmative action with respect to sex is more likely to be upheld than affirmative action with respect to race

(i) under black letter law (intermediate scrutiny vs. strict scrutiny)

(ii) and under mac’s view (perfect proxy vs. perfect proxy)
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3. Sexual Orientation?

V. Modern Substantive Due Process

A. Introduction

1. 2 forms of strict scrutiny

a) suspect classes in equal protection

b) burden fundamental rights in substantive due process

2. Lochner
a) first incarnation of substantive due process

b) same objections to modern substantive due process?

(1) or are economic rights fundamentally different from liberty, privacy, etc. in that they are central to our tradition?

(2) note that current cases also have precursors in Meyer and Pierce
B. Sexual Privacy

1. Warren/Brandeis article on the right to privacy: the right not to have private details of one’s life publicized

2. Griswold v. Connecticut (1965, p. 941)

a) “right to privacy”

(1) how do we define the right?

(2) where is this right located in the Constitution?

b) J. Douglas for the majority

(1) emanation/penumbra of enumerated rights: there is a general concern for protecting a private sphere/zone of privacy in:

(a) right of association (penumbra of 1st Amendment)

(b) quartering of troops

(c) search/seizure

(d) self-incrimination

(e) 9th Amendment

(2) physical space: home

(3) meta-physical space: marriage / home / children

c) J. Goldberg

(1) 9th Amendment leaves additional rights to the people, beyond those enumerated

d) J. Harlan

(1) 14th Amendment due process: “values implicit in ordered liberty”

(2) no hook required

(a) note: J. Blackmun in Roe: it doesn’t matter where it came from, because we have the right because it’s implicit in a number of provisions and in the Constitution as a whole

e) Question of the SCOPE of the right remained to be defined

3. Eisenstadt v. Baird (1972, p. 954)

a) Griswold principle extended 

(1) use( distribution

(2) married( unmarried (equal protection argument)

b) how to reconcile Bowers?

(1) laws serve same purposes: desire to foster procreation (unprotected vaginal sex)

(a) note that Eisenstadt law also forbade masturbation, contraception, and abortion

(b) note that Bowers law forbade sodomy, not only homosexual sodomy

(2) characterizing the laws in this light, renders the right guaranteed in Griswold and Eisenstadt as the right to have sex, rather than the right to not have kids, because you can choose not to have kids through abstinence

(a) Bowers  should be covered by that rule

4. Bowers v. Hardwick (1986, p. 1030)

a) why was there no equal protection challenge?

(1) statute is neutral

(2) the equal protection challenge arose out of the decision, because the neutral statute was interpreted by the court to be an anti-homosexual sodomy statute

(3) could there have been a challenge against the statute as applied?

(a) “desuetude”: when laws are on the books still, but no one cares anymore

b) whether you can find the right depends on how you define it

(1) court: “fundamental right to engage in homosexual sodomy”

(2) Blackmun: “right to be left alone”

c) given the fact that Romer is on equal protection grounds, does it call Bowers (which is about substantive due process) into question?

(1) not impossible

(a) see civil rights cases on the commerce clause that overruled the cases

(b) see women on juries (not an equal protection claim, but a 6th amendment right)

(2) status vs. conduct

(a) Romer is about withdrawing protections from a group based on their status (possibly a bill of attainder?)

(b) Bowes is about criminalizing conduct (criminal law)

(3) same-sex sex laws susceptible to equal protection challenges

(a) women can have sex with men, but men can’t

(b) Loving type argument

C. Abortion

1. abortion is the paradigm of the course

a) general

(1) rights are always in conflict (see Casey, page 991: abortion is fraught with consequences for others)

(2) rights are not absolute

(3) rights are negative rights

(a) rights can’t unreasonably burden the right

(b) but state needn’t subsidize the right

(4) state needn’t be neutral

(a) despite’s inability to prohibit abortion

(b) state can discourage abortion

b) substantive issues

(1) tied up with free speech

(a) gag rule

(b) protest

(2) tied up with religion

(3) possible equal protection concerns

(a) if we had a positive equality (or even a stronger disparate impact) doctrine

(b) then abortion could be addressed as a problem of sex discrimination

c) role of judges

(1) constitutional interpretation issues

(a) what methods/standards should judges use in judicial review

(b) results vs. process

(2) function of constitutional adjudication

(a) Lochner, Plessy, Brown, and Roe call into question the function

(b) crystallized opposition?

(c) counter-majoritarian difficulty

(3) comparison with Germany: German court finds that legislation allowing abortion is unconstitutional, because Germany has a right to life

(4) models of adjudication

(a) redrupping( no guidance

(b) Brown I and II(where to go?

(c) Roe( legislative

(i) “trimester” framework

(a) varying interests of the woman and the state

(b) importance of “viability

(ii) enacted current state of medicine?

(iii) note: trimester framework has been abandoned

d) stare decisis in controversial decisions

(1) Casey Plurality

(a) can’t overrule Roe because the facts haven’t changed

(b) societal reliance on Roe
(2) versus Plessy? Does it have to do with the “right-ness” of the decision?

2. Maher v. Roe (1977, p. 971)

a) court announces an undue burden test, against which state regulations must be judges

(1) how much of Roe was left after this test was announced

(2) how much guidance does this test provide

(3) will it like the separate is never equal train, lead to Roe being overruled( “no burden is ever undue”

3. Justifying Roe v. Wade
a) the level at which you characterize the right makes a difference( what is it a right to?

b) abortion historically accepted, especially before “quickening”( not regulated for much of American history

c) question other historical arguments

(1) equal protection didn’t use to apply to sex discrimination

4. should abortion rights be analyzed as a question of sex discrimination?

a) then you could accept Roe, without accepting substantive due process and/or Griswold
b) but serious doctrinal problems

(1) pregnancy is not a perfect proxy for womanhood

(2) no disparate impact doctrine

c) does the status of the fetus dispositively answer the question? 

(1) Roe centers on viability

(2) but it needn’t (see the Thompson argument about the violin player)

