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Evidence Outline
I. Evidence Rules Background

a. Why exclude any evidence?

i. Efficiency

ii. Protect jury from unfair influence/prejudice

iii. Protects a social policy/value

iv. Increase reliability

b. Exclusion is associated with the purpose for which evidence is introduced 
i. Evidence may be admissible for one purpose (to prove propensity), but not for another (to prove intent)
ii. Rule 105 – Limited admissibility: if a proponent can find a purpose that is admissible, then it can be admissible for that purpose and the opponent gets a limiting instruction saying that the evidence cannot be used for another purpose

II. Basic evidence requirement: Relevance

a. Rule 401 – Definition of relevance: evidence that tends to prove a proposition which is in dispute
i. Low Threshold

ii. Negative inference can be drawn from failure to introduce evidence 

b. Rule 402 – If relevant it is admissible unless excluded by Constitution, Fed Rules, Statute
c. Rule 403 – Relevant evidence can be excluded if the probative value of the evidence is substantially outweighed  by potential for prejudice, confusion, delay
i. Where evidence is equally probative and prejudicial, it is allowed (rule geared toward admitting evidence)
ii. Court can force the government to accept a stipulation in place of prejudicial evidence where there is less prejudicial evidence that would prove the same point. (see Oldchief)
iii. In a bench trial only concern with delay is pertinent 

iv. Review is done under an abuse of discretion standard unless the objection was not timely and then it is a plain error review
v. Evidence must have a proper purpose and meet 403 threshold
1. Is the evidence actually probative or used as a smear tactic?  
2. Common issues in civil cases: financial status, sexual behavior, day in the life films, inflation and taxation, etc

3. Common issues in criminal cases: gory victim photos, alternative perpetrator evidence, personal property, accomplice guilt, dog sniff
4. Issues spanning civil and criminal cases: demonstrative evidence

d. Rules 407-411 limit admissibility of relevant evidence due to policy considerations
e. Rule 407 – measures taken after the event to fix the issue are not admissible when offered as recognition that a product was unreasonably dangerous or when offered as evidence that the defendant was at fault (purpose is to encourage remediation)
i. Includes changing design, employment decisions, fixing things

ii. Excludes reports on the event at issue in the suit (these are admissible)
iii. Plaintiff will try to admit evidence of remedial measures under:

1. ownership or control

2. contributory comparative negligence

3. impeachment (where defendant makes hyperbolic claims about safety of product in question)

4. feasibility – that the design change is possible (but defendant can remove this option by stipulating feasibility)

iv. Remediation/subsequent measures by a third party is admissible

v. Remediation taken by the defendant before the plaintiff’s injury is admissible
f. Rule 408 - Evidence of compromise offers made during settlement talks is not admissible (encourage compromise and settlement)

i. Offers are inadmissible whether or not litigation was under way at time of offer

ii. Neither party can introduce offers of compromise (offeror or offeree)
iii. Compromise statements from civil proceedings other than the offer can be used in a criminal case to show guilt if they were made to a federal agent (rather than a private party)

iv. Compromise negotiation statements cannot be used for impeachment

g. Rule 409 - Defendant offers to pay medical expenses and plaintiff wants to admit as evidence of liability, that is inadmissible

i. Offer itself inadmissible

ii. Statements of fact accompanying offer can be used to show liability
h. Rule 410 - When defendant is going into discussions about guilty plea and then it does not happen, the prosecutor cannot use the statements made in negotiations 

i. Statements made to police are admissible

ii. Statements made in formal negotiations with prosecutors are inadmissible and cannot even be used for impeachment

iii. Prosecutors can ask defendants to waive this right so they can use info from plea negotiations as trial (United States v. Mezzanatto)
iv. Prosecutor’s statements in the negotiations are not excluded according to formal reading of the rule, but they are excluded in practice

i. Rule 411 - Cannot introduce evidence of insurance to show that there is a deep pocket

i. Probative inference is minimal, does not prove lack of caution

ii. Can be introduced for the proper purpose of demonstrating bias 
II. Character Evidence
a. Generally: 

i. Allowed only where character is at issue, substantive element of crime (defamation), or where introducing evidence of a habit
ii. Not allowed when demonstrating propensity through character because of likelihood that evidence will be used for improper purpose

iii. Allowed for impeachment purposes

b. Rule 404 – Prohibits evidence to prove character in civil cases and limits it drastically in criminal cases

i. In civil cases there is an absolute prohibition
ii. In criminal cases there is a prohibition on using character to prove defendant’s actions at the time in question (but character evidence can be used for other proper purposes, see 404(b))
iii. Defendant can prove pertinent character, if she does so then the prosecution can refute this evidence (only to the degree that the defendant opened the door)

iv. Defendant can bring evidence regarding the victim’s character where it is pertinent (e.g. in self-defense cases), if she does so then the prosecution can bring evidence about the defendant’s character in this area (e.g. propensity to violence)

c. Rule 405 – Proving character where allowed is limited to reputation and opinion evidence unless character is in issue in the case

i. Where defendant introduces character evidence himself, limited to opinion and reputation (not very attractive to defendants)
1. On cross the prosecutor will ask witnesses about specific acts to waft innuendo and do damage 
2. Must have good faith proof and be something witness is likely to know

ii. Where character is at issue, specific act evidence also allowed

d. Rule 404(b) – Permissible uses of character evidence include state of mind, knowledge, intent, context, motive, identity, etc. (applies both to civil and criminal proceedings)
i. State of mind – uncharged misconduct indicates something about defendant’s state of mind at time of charged misconduct
ii. Knowledge – based on earlier bad acts, defendant would have known that he was committing a crime, etc.

iii. Intent – since the defendant did this similar crime in the past with this intent, he is likely to have intent to do it again

1. similar to propensity

2. defendant may try to stipulate intent in the event that the government proves the actus reas, but the court does not have to accept the stipulation or force prosecutor to accept

iv. Context – completing the narrative, so that the jury will not speculate about why certain facts are not included

v. Motive – show reason why defendant acted, but must be specific enough (not just, robbed a bank because defendant needed money)

vi. Identity – way the crime is committed identifies defendant given defendant’s similar past crimes: unique crime, unique location, obsessive behavior

vii. Other proper purposes are possible, but government must have specific arguments for inclusion, not just laundry list

e. Standard of proof regarding prior acts

i. Rule 104(b) – at a hearing outside the jury’s presence, judge must find enough evidence of the conditional fact to convince a reasonable person that the fact occurred by a preponderance of the evidence

ii. Does not require a conviction

f. Evidence that is admitted under 404(b) must also undergo 403 analysis

i. Strongly probative of proper purpose?
ii. Alternative evidence available?

iii. Length of time since bad act?

g. Notice requirement for evidence admitted under 404(b)

h. Rule 406 – evidence of habit is admissible

i. Reactive acts rather than proactive

ii. Proved by preponderance of the evidence to the judge before admission

i. Rule 412-415 relate to admissibility of evidence about rape victims’ and perpetrators’ past sexual acts 
j. Rule 412 – prohibiting admission of victim’s sexual behavior except under specific limited circumstances

i. In criminal context the victim’s sexual behavior can only be introduced where: 
1. The defense is consent 
2. The defense is that there was another cause/perpetrator

3. These rules would preclude the (constitutionally protected) right to an effective defense, evidence can be admitted (United States v. Bear Stops, Olden) 

a. These are presumed to be probative 
b. But must still pass 403

ii. In civil context the evidence is admitted where the probative value substantially outweighs the prejudice to the case/harm to victim 

iii. Sexual behavior include acts of the body and mind (including past claims of sexual abuse/harms)

k. Rule 413 – allowing admission of the defendant’s prior similar acts in criminal sexual assault cases (to show propensity as well as knowledge, intent, etc.)
i. Notice requirement

ii. Does not require prior conviction, preponderance of the evidence standard
iii. Rule 403 applies
l. Rule 414 – allowing admission of the defendant’s prior similar acts in child molestation cases (to show propensity as well as knowledge, intent, etc.)

i. Notice requirement

ii. Does not require prior conviction, preponderance of the evidence standard
iii. Rule 403 applies
m. Rule 415 – allows admission of the defendant’s similar sexual assault or child molestation in civil cases based on one of those activities (to show propensity as well as knowledge, intent, etc.)

i. Notice requirement

ii. Does not require prior conviction, preponderance of the evidence standard
iii. Rule 403 applies
III. Opinion Witnesses

a. Rule 701 – allows lay witnesses to testify to opinions and inferences a) based on their own perceptions b) where it will be helpful to the jury and c) where they will not be using technical or specialized knowledge (as amended in 2000)
i. Often includes opinion regarding mental state of a party as long as it is not an expert opinion/diagnosis

ii. Should not include information that the jury can determine based on the evidence before them
iii. Cannot testify to ultimate legal conclusions but can make observations that jury can translate into conclusions (“out of control” = “malice aforethought”)

b. Rule 702 – limits testimony by experts to cases where scientific or specialized knowledge will assist the jury, the witness has been qualified, and the testimony is 1) based on facts 2) the product of reliable methods and 3) witness applied the methods to the facts (as amended in 2000)
i. Reliability

1. Frye test: Judge must determine whether the expert meets these qualifications by looking to the field to determine whether the methods are accepted  
a. Judge not personally determining reliability

b. Slow to incorporate new methods

2. Daubert test: Judge must determine whether the expert meets these qualifications by making sure they are based on knowledge 

a. Judge deciding reliability - acting as gatekeeper considers

i. Verifiable, falsifiable, objective

ii. Peer-reviewed studies and methodologies

iii. Rate of error/protocols

iv. Generally accepted as reliable (throwback to Frye)

3. General rules that have developed

a. skepticism about animal studies (unless they are replicable and no human studies exist)

b. acceptance of epidemiological studies (as long as not in anticipation of litigation)

c. skepticism where there is an analytic gap or lack of replicability

d. skepticism where there is a bad fit between the testimony and the facts of the case

e. acceptance of differential diagnosis when not based entirely on temporal connection and where expert rules out other known possible causes

f. acceptance of design testing where someone has actually tested

g. acceptance of probability evidence where it has empirical bases, independent factors, and confounding factors are ruled out

4. Nonscientific expert must undergo Daubert review

a. Judge may consider whether the expert would use same methods in own work

b. Judge may require experience based expert to describe method and likelihood of error

5. Judge must apply Rule 104(a) as well as 702 (testimony must be more reliable than not)

ii. Qualified

1. Expert is only qualified in field of expertise (some areas are wider than others) and the requirement is not intended to require excessive specialization

iii. Assist Jury
1. If jury would figure it out alone, then no need for expert

2. Generally admitting testimony where not necessary is harmless, but it can be harmful if the testimony is actually subtle credibility testimony rather than expert testimony

c. Rule 703 – Bases of expert testimony need not be admissible as long as it the type of evidence reasonably relied on by people in the field (as amended in 2000)
i. Need not be personal observation

ii. Note: attempt to avoid allowing party to introduce hearsay through experts
1. When expert is using inadmissible info as basis for decision the basis is not disclosed

2. Unless it passes a reverse 403 (probative value outweighs prejudicial)
d. Rule 704 – experts may state opinions as to the ultimate issues except with regard to mental state of the defendant in a criminal case when that is an element of the crime
e. Rule 705 – expert does not have to disclose the bases for opinion in initial testimony but can be asked about bases on cross
f. Rule 706 – judge can appoint an expert either by agreement of the parties or her own choosing

g. Crossover between lay and expert witnesses

i. Same person can be both a lay and opinion witness – depends whether she is relying on specialized knowledge
ii. Differences in disclosure requirements

1. Criminal

a. Lay not disclosed

b. Experts include reports and CV

2. Civil

a. Lay witnesses listed

b. Experts include reports and CV

IV. Hearsay

a. Rule 802 – hearsay (out of court statement offered for its truth) is not admissible except under specific rules and exceptions
i. Statements not offered for truth are not hearsay

1. Statements offered for effect on the listener (rather than truth/content of the statements) are not hearsay

2. Words of independent legal significance (have an effect when uttered – like a contract) are not hearsay 

3. Implied assertions are not hearsay where, fairly construed, the intent was not to communicate that assertion 
a. But always apply 403 where evidence is introduced this way

b. Rule 801(d) – exemptions from hearsay rule for statements offered for truth

i. Rule 801(d)(1) – prior statements and identification

1. Rule 801(d)(1)a – prior statement of a witness that is inconsistent with statements at trial and was made under oath is admissible for truth
2. Rule 801(d)(1)b – prior statement of a witness that is consistent with statements at trial is admissible for truth where the witness’s testimony has been attacked (recent fabrication or motive to falsify) and requires rehabilitation
3. Rule 801(d)(1)c – prior identification is admissible for truth
ii. Rule 801(d)(2) – Admissions and adoptions

1. Rule 801(d)(2)a – party admissions are admissible for truth (and do not have to be made based on personal knowledge)
a. Rule 106 – Completeness (if only part of a hearsay statement is introduced as an admission the other party can introduce the rest to make it less prejudicial)

2. Rule 801(d)(2)b – adoptions of out of court statements are equal to admissions (silence can be an adoption)
3. Rule 801(d)(2)c – statements made by a speaking agent are admissible against you for truth (includes translators, lawyers)
4. Rule 801(d)(2)d – statement made by an agent (employee) within the scope of her employment is admissible
5. Rule 801(d)(2)e – statements of coconspirators can be used against defendant for truth (considered equal to defendant’s own statements)
a. Defendant and declarant must be coconspirators

i. Judicial decision – by preponderance of the evidence 

ii. Judge may use hearsay evidence as part (but not all) the evidence (Rule 104(a))
1. If the nonhearsay evidence is not at all suspicious, that is not sufficient (as amended)
b. Statement must be in furtherance of conspiracy
c. Must be made during the course of the conspiracy (had the central criminal goal been achieved)

c. Rule 804 – declarant unavailable 804(a) and testimony falls into one of the categories allowed in 804(b)

i. 804(a) – reasons for unavailability
1. 804(a)1 Witness declares a privilege (must be done formally)

2. 804(a)2 Witness refuses to testify even though ordered to do so

3. 804(a)3 Lack of memory (United States v. Amaya pg 610)

4. 804(a)4 Death, illness, or infirmity (United States v. Faison pg 613)

5. 804(a)5 Absence – though party made efforts to bring declarant but 1) could not find him 2) he is beyond subpoena power 

a. Where party wants to bring evidence of statement against interest by an absent declarant, the party must use a deposition rather than hearsay 
6. Burden on proponent to establish unavailability and unavailability wikl not stand if proponent procured it
ii. 804(b) – types of testimony admissible where a declarant is unavailable
1. 804(b)1 – prior testimony under oath at a trial or deposition with cross-examination (grand jury not acceptable)

a. No identity of parties requirement in civil cases – as long as the person who did the original cross had a similar motive and opportunity to develop the testimony, 

b. Identity of parties requirement in criminal cases because of right to confrontation

2. 804(b)2 – dying declarations where the declarant believes that his own death is imminent and makes statements about the circumstances of death
a. Must prove declarant had personal knowledge of things he alleged by preponderance of the evidence
3. 804(b)3 – declarations against interest are admissible (but they must be distinguished from declarations actually in declarant’s interests like admissions aimed at currying favor with law enforcement)
a. Would a reasonable person think the statement goes against declarant’s interests?

b. Declarant’s statement against interest being used by defendant to exculpate must also meet additional test
i. Corroboration indicating trustworthiness?
1. physical evidence

2. statements prior to act indicating intent

3. inside knowledge

4. plausible account

c. Note difference between an admission and a declaration against interests

4. 804(b)4 – statements about the declarant’s family history are admissible
5. 804(b)6 – statements offered against a party that procured the unavailability are forfeited and admissible
a. Procured with intent and wrongful conduct

b. Must prove by preponderance of the evidence
d. Rule 803 – hearsay exceptions based on reliability whether or not declarant is unavailable

i. Rule 803(1) – statements made immediately describing an event that just happened which are verifiable are admitted as present sense impressions

ii. Rule 803(2) – statements made under the influence of a startling event and related to the event are admitted as excited utterances where the declarant had personal knowledge of the event

iii. Rule 803(3) – statements about declarant’s physical or mental state are admissible (including to prove planned conduct or intent of the declarant)

1. Statement must relate to prediction of future behavior based on state of mind, not just a statement of belief about a past act

2. Evidence must pass 403 analysis after it is admitted under 803

iv. Rule 803(4) – statements of a patient to a doctor describing conditions are admissible where the information is pertinent to treatment or diagnosis
v. Rule 803(5) – statements recorded after events can be read into the record in place of testimony where the declarant no longer has a clear memory of the event but will be available for cross-examination

1. Rule 612

a. If declarant refreshes on the stand the opponent has the right to look at the record

b. if declarant refreshes before taking the stand, judge can allow the opponent to look at the record

vi. Rule 803(6) – Business records can be admitted where they describe a regularly conducted business, are regularly recorded, and reliable and where there is someone who can attest to the accuracy and record-keeping procedures

1. Reports from business

a. Written in advance of litigation or unfavorable are admissible

b. Written in anticipation of litigation, inadmissible

2. Opinions in business records

a. Person whose opinions are included in the business records must meet Daubert standards

vii. Rule 803(7) – where records are kept regularly and a record does not exist it may demonstrate that an event did not take place

viii. Rule 803(8) – where government keeps records they can be admitted (without even having someone qualify the records)

1. No requirement of contemporaneity or regularity

a. Civil case

i. Party can challenge the admission and argue that the circumstances around preparing the government report were unreliable.

ii. How should information from experts which is included in the report be treated? 

b. Criminal cases

i. Law enforcement reports require greater skepticism – motive to fabricate?
ii. Generally admitted are reports not aimed at a particular defendant (autopsy reports are admitted because it would be difficult for coroner to change report to implicate one individual defendant) but DNA reports, breathalyzer, etc. are not admitted 
ix. Rule 803(10) – where a public record does not exist in an areas where records are kept, an affidavit to that effect is admissible
x. Rule 803(18) – statements in learned treatises that are authoritative on a given subject may be admitted to prove a fact in lieu of expert testimony on that point

1. Where evidence is admitted it is read into the record rather than producing as an exhibit

e. Rule 807 – allows for admission of reliable hearsay not admitted under any other exception

i. Reliability may be related to timing of statement, setting, identity of listener or declarant, corroboration, similarity to an existing exception

ii. Statement must be evidence of a material fact and more probative than any other available evidence

iii. Notice requirement (this justification cannot just be tossed out as a last resort)

f. Confrontation Clause – Sixth Amendment conflict with hearsay exceptions

i. Any testimonial statements cannot be introduced with an opportunity for cross-examination in a criminal case (Crawford)

ii. Testimonial includes statements to police, grand jury, plea allocutions, and prior testimony in criminal cases, other things (like portions of 911 calls) may be testimonial as well 

iii. Where the predominant motivation is preparation for litigation – criminal investigation or prosecution – it is testimonial

iv. If it is not testimonial then the confrontation clause does not pose a bar to admissibility

v. Implications of Crawford for Sixth A

1. No confrontation issue except where hearsay being introduced (out of court statements being admitted for truth → no change

2. 803(1) present sense impression have not been held testimonial

3. 803(2) excited utterances → probably not testimonial after Davis

4. 803(3) state of mind → might be held testimonial where the declarant was making a statement or record in anticipation of litigation

5. 803(4) medical pertinent to treatment and diagnosis → where a medical professional is working with the prosecutor in anticipation of litigation then maybe testimonial

6. 803(5) past recollection recorded → declarant is on the stand, no issue

7. 803(6) business records – affidavit from custodian is prepared in anticipation of litigation → court held that ministerial affidavits are not confrontation clause violations 
8. 803(8) public records → only admissible when not created for adversarial purposes so no conflict with Crawford

9. 803(10) → like 803(6)

10. 804(b)(1) prior testimony → had an opportunity to cross examine, so meets requirements

11. 804(b)(2) dying declarations → this is likely intended for use in litigation, but no law enforcement is involved, so probably okay

12. 804(b)(4) statements against interest → where the declarant was not talking to police or other law enforcement the statement is not testimonial

13. 804(b)(6) forfeiture → where you act to make a declarant unavailable you forfeit rights under both confrontation and hearsay

14. 807 residual exception → much less useful because it cannot create an exception for grand jury testimony, etc.

vi. Bruton requirements – where the jury does not have to make any inferences to get to the wrong result (precluded by Confrontation Clause concerns) the evidence must be excluded or presented differently
vii. Face to face confrontation is guaranteed unless it would be traumatic to the witness (qualified right)
V. Treatment of witnesses
a. Rule 601 – witnesses must be competent (not the same as credible)

b. Rule 606 – jurors generally cannot testify at trial or later about the validity of a conviction or indictment
i. Only exception is that juror can testify that there was inappropriate external pressure (bribe, media, etc) but not to the effect of the pressure
ii. Can interview and take testimony about clerical errors in rendering the verdict

c. Rule 603 – Oath must be “calculated to awaken the witness’s conscience and impress the witness’s mind with the duty to do so” – no specific words

d. Rule 615 – sequestration of witnesses can be requested and is not discretionary (court must order when requested)

i. But, some witnesses cannot be excluded from the court

1. criminal defendant

2. civil plaintiff

3. designee of an entity party (like a company)

4. witness whose presence at trial is essential to the presentation of testimony
5. victim of a crime

VI. Impeachment of Witnesses

a. Rule 607 – you can impeach a witness whether or not you called them, but you cannot call a witness solely to impeach them

i. Defendant can voir dire a witness to show that he is bring brought only for impeachment and curb prosecutorial abuse

ii. Prosecution may try to bring a witness only to impeach and slip in hearsay during impeachment

b. Rule 611 – order of presentation of case

i. 611(a) judge determines the order – has great discretion

ii. 611(b) cross examination is limited to subjects opened for discussion on direct (but the other party can call the witness later to raise other issues not raised on direct)

iii. 611(c) can only ask leading questions to unfavorable witnesses (on direct or cross)
c. Rule 608 – attacking bad character for truthfulness, not a general attach on character (can do for any witness)
i. Typically ask witness about prior bad acts (not convictions) that demonstrate lack of truthfulness 

1. Must be pertinent to character for truthfulness

a. Yes: lying bad acts

b. No: drug use, litigiousness

ii. Questions must pass the 403 balancing test

1. Has the person already been impeached?

2. How important is the witness’s credibility?

3. What is the witness’s relationship to the parties?

iii. Cannot being any extrinsic evidence to prove specific bad acts – limited to asking witness questions on cross or bringing opinion/reputation testimony

d. Rule 609 – impeachment through prior convictions 
i. 609(a)(1) Felony convictions 

1. of witnesses other than the defendant are admissible if they pass the 403 analysis

2. of the defendant are admissible if probative value outweighs prejudice

ii. 609(a)(2) Convictions for any crime related to dishonesty or false statements is admissible

1. Yes: lie is an element of the crime – perjury, consumer fraud, forgery

2. No: murder – even where this murder involved lying

iii. 609(b) convictions more than a decade old must all pass the reverse 403 test

iv. Defendant can move in limine to exclude certain evidence before trial for better planning, but if the decision comes down against the defendant and she wants to preserve appeal, but take the stand and wait for prosecution to bring out convictions 
e. Rule 613

f. Prior inconsistent statement (not general character for untruthfulness, just a specific instance)

i. Types of inconsistency that can be impeached:

1. two obviously conflicting statements 

2. one statement and silence at a previous discussion of the event (as long as the silent party was not a mirandized defendant)

3. suspicious loss of memory

ii. When impeaching can use extrinsic evidence to prove prior inconsistent (different from rules in general character impeachment)

1. But where there is both general character and specific evidence, then apply 403

iii. Rule 613(b) requires that witness get an opportunity to explain difference if prior inconsistent statement is admitted

g. Contradiction from another source
i. Where another party has contradictory information (not prior inconsistent statements of same party)

ii. Prove with extrinsic evidence where probative value is high under 403

h. Capacity (arguing that the witness is not capable of giving an accurate account)

i. No memory

ii. Mental impairment

iii. Cannot inquire re: religion or in therapy

i. Bias or motive (not general bad character, but there is something about the circumstances that might lead witness to falsify)

i. Extrinsic evidence can generally be used but must still apply 403 to ensure that probative value is sufficiently high

j. Rule 806 allows for impeachment of hearsay declarants

i. Impeachment rules follow same basic premises laid out in 608, 609, 613 
k. Prior consistent statements can be used to rehabilitate a witness, to explain a prior inconsistency, to rebut claims of bias

VII. Privilege

a. Attorney Client

i. General basis established in Upjohn

1. Applies to communications between lawyer and client where lawyer’s advice sought for legal advice (dominant intent test)
2. Only privileged where there is a reasonable expectation of confidentiality

a. If the privileged information is shared beyond the “need to know” category then they lose confidentiality

b. Can apply to multiple parties in a common unit

3. Lawyer has a duty to claim privilege where possible (even after client’s death)

4. Waiver of attorney client must be voluntary

a. Client’s privilege to waive

b. Attorney actions can waive – should consult client

5. Work-product protection is a separate qualified privilege, so try attorney client first

6. Selective waiver (Rule 502 makes this enforceable in states where it is in place in federal proceedings)

ii. Government attorney-client privilege

iii. Accidental disclosure

1. If you take reasonable precautions not to turn over privileged materials to opponents during discovery and make efforts to get the material back when it is discovered then you do not waive privilege through accidental disclosure (negligence liability approach)
2. Whenever you accidentally disclose it is a waiver – even a subject matter waiver (strict liability approach)

3. Claw-back agreements – can enter with other party to return if you find (but this may leave you open if the issue is raised in a later case and they claim the document has already been disclosed)

4. Rule 502 (proposed)

a. 502(a) – subject matter waivers must be intentional

b. 502(b) – parties that make reasonable attempts to protect waiver and to get the docs back then there is no waiver (software is reasonable effort)

c. 502(d) – court orders of confidentiality are enforceable in this proceeding and in others

iv. Crime-Fraud Exception – communication is not privileged if it is intended to further a crime or fraud (whether lawyer knows or not)

1. Privilege applies to discussions about past acts in an attempt to fix

2. Privilege does not apply to discussions where client intent is to break the law in the future

b. Spousal privileges

i. Adverse testimonial privilege

1. Designed to protect the marriage at the time the person takes the stand (only in criminal cases)
2. It is the witness-spouse’s privilege and can be waived (Trammel)

3. Where the marriage is dead at the time of the trial, the privilege does not exist; also does not exist where they were not married at time of statement, or where another is reporting on statements made by the spouse (spouse herself not testifying)

ii. Confidential communications privilege

1. Designed to protect the marriage at the time the statements are made

2. It is the defendant spouse’s privilege and he can prevent spouse from testifying to confidential information (speech or communicative acts)

3. If the spouse shares the information, it is still not admissible because the privilege attached to his statement (she cannot waive for him)

4. There is a crime-fraud exception – if act is in furtherance of future bad act then the privilege is waived (whether spouse knows or not)

5. Privilege destroyed only where the marriage is legally terminated

c. Clergy-penitent privilege

i. Either party can invoke where the penitent was seeking spiritual guidance

ii. There is a crime-fraud exception so statements future bad acts are not protected

d. State secrets privilege

i. Absolute privilege designed to prevent state secrets from being revealed in the course of litigation

1. but must be invoked by a high official who explains why it would do harm to reveal info
ii. Case will be dismissed on the merits where this applies

e. Executive privilege

i. Qualified privilege designed to encourage confidential communication between high level staff 

f. Deliberative process privilege

i. Qualified privilege designed to protect the process/discussions within the administrative branch before final decisions are made and publicized
ii. Protects earlier drafts of reports, etc, can be overridden with a strong reason

g. Law enforcement privilege

i. Qualified privilege designed to protect a police informant so he can report without danger/repercussions

h. Rule 501 allows the federal court to establish new privileges

i. Psychological privilege  is an absolute privilege protecting people working in therapeutic positions

1. Justifications for adopting (Jaffee)

a. All 50 states have privilege

b. Advisory committee proposed it among the list prior to passing current version of Rule 501

c. Encourages mental health

ii. No privilege established for journalists

1. If there is any common law shield it is qualified

2. No first amendment right to shield work that is not aired/used

iii. No privilege established for corporate officers

iv. No privilege established for parent-child relationship
v. No privilege established for secret service agents

i. Fifth Amendment privilege

i. Protects from inappropriate compulsion of criminal defendant to offer information/act as a witness against own interests 

1. In order for violation to matter, there must be threatened or actual use of the inappropriately acquired information

2. Cannot be punished for silence or have jury make a negative inference from silence (Griffin)

3. Some types of provision of evidence are not acting as a witness against oneself and those can be compelled (blood sample, breathalyzer); if defendant refuses a negative inference can be drawn

ii. Use immunity – government can state that the statements won’t be used against you in any way (then defendant must talk)

iii. Exception to the privilege with regards to maintenance of records

VIII. Authentication and Best Evidence Rule

a. Producing records and physical evidence

i. Rule 901 – is there enough evidence to show that the piece of evidence is what you say it is (authenticity)

1. handwriting specialists

2. circumstantial evidence

3. email addresses

4. photographers
b. Best evidence rule

i. When arguing about document content, must produce an original (or Xeroxed duplicate)

ii. May prove content some other way if there is a reason why you don’t have original

iii. Rule intended to prevent fraud
Where doesn’t rule 403 apply?  Relevance,  
Where does reverse 403 apply?  Sexual behavior of victim in civil cases (412), expert basis of testimony (703), convictions older than 10 years (609(b))
Compare hearsay exception for patient-doctor communication with privilege for patient-doctor (does not exist except in context of therapy)

Implications of Crawford

608b where does it and does it not apply

Review distinction between prior inconsistent statement and contradiction impeachment

Review distinction between admission and declaration against interest
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