Administrative Law
I. Introduction to the administrative state
A. Historical Overview of the Rise of Regulation
i. Legislative branch, executive branch, judicial branch and agencies make up the regulatory state
ii. First agency created in the late 19th c.  
iii. Administrative & regulatory state sometimes seen as 4th branch of gov’t because 
a. it is quasi-legislative – Agencies promulgate regulations for a particular sector, the authority for this comes through Congress.  The rules are prospective and made through
i. formal rulemaking 

ii. notice-and-comment (informal) rulemaking
iii. formal adjudication
iv. informal adjudication
b. it is quasi-judicial – they grant licenses and permits and rule on situations
B. Development of Administrative Gov’t and Law in USA
i. Common Law Regulatory regime
a. Pearson v. Post 

i. Issue: should a state use regulatory action to stop an interloper from intervening in a fox hunter’s activities?

ii. Common Law created a scheme for damages schedule, precedential value that determines future conduct of foxhunters and interlopers.
ii. Evolution to legislative/statutory regime and the creation of agencies
a. Pre - New Deal:  there were some legal opportunities, but the role fell to judiciary to control regulatory process in private market and regulation only came in the event of failure

b. Post- New Deal: This was watershed event in creation of modern regulatory state.  Trust in private market was weakened and a new belief emerged that there was a legitimate and proper role for gov’t and legislature.  The private market needs to be a player in the allocation and distribution of resources

c. 50s and 60s:  Feeling that bureaucracy could solve all problems

d. 70s and early 80s: De-regulation, in response to the costs inherit in the regulatory process

e. Today: Balance of letting the federal gov’t be experts and problem solve (command and control) but also allowing the private market to operate robustly within the regulatory state

C. Why Regulate (Justifications)?
i. Market failures
a. Monopolies and lack of information lead to inefficiency and regulation can increase efficiency
i. Efficiency = allocation of resources in society
ii. Inefficiency = distortion of the optimal economic marketplace result from supply and demand and wasteful use of resources 
ii. Redistribution 

a. Change result of market through regulation when result is not moral or just
b. Ex: How much private housing should we have?  Can’t let owners of resources decide
c. Redistribute through tax and transfers.  
d. Ex: NY rent control.
ii. Socio-economics / paternalism

a. There are a variety of decisions employees can’t make on their own so government steps in will regulation (i.e. healthcare, retirement benefits, OSHA)  Gov’t doesn’t think market actors will make the right decisions on their own.
b. Problem with this is that the agency really a better judge of workers and buyers of long term interests?
D.  Tools Agencies Use
ii. 9 Standard Tools:
a. cost of service ratemaking – most common way to regulate prices
b. allocation according to public interest standards – used with commodities in short supply
c. standard-setting
d. historically based price-setting or allocation
e. screening or licensing
f. fees or taxes
g. provision of information
h. subsidies
i. non-coercive efforts to produce cooperation through moral suasion or political incentives
iii.   Goal of regulations: To cause internalization of costs by the party in  best position to change certain working conditions.  
iv. Players in marketplace bargaining:
a. Define “employer” more precisely: In case of corporation, means shareholders; in case of partnership means partners; and in general, owners. “Ownership” distinguishes employer from employee.
b. Additional player- the consumer: both employee and employee interests include their customers, because they pay for what goes into employment contract by buying product.
c. Cost-benefit analysis examines whether it is appropriate to assign cost to one of these three players.
v. What is included and terms and conditions of employment? Wages, retirement benefits, hours, safety
a. Fair Labor Standards Act: federal act that regulates max number of hours can work, minimum wage, child labor laws, unemployment compensation regime in the state, worker compensation regimes in the states, labor union regulation
vi. Agency Role:
a. oversight of the detail of regulation
b. development of expertise in a particular area of regulation
E. Models for Regulation
ii. Informational Support

a. Bargaining fails when information is uneven. Regulatory regimes aim at giving employees proper information with which to make good decisions about bargaining
iii. Command and Control

a. Congress sees a problem, articulates a statute to deal with the problem and sets up agency to promulgate a solution to the problem
i. Gov’t centralized decision making
ii. Support of the market – economic incentives
b. In the 1960s and 1970s there was a concern this structure was out of hand and no longer efficient and so there was a turn towards private market based alternatives (user fees, taxes)
i. The rationale for a private market based alternative – externality problem.  People make decision isn’t the entity actually executing the solution.  When you separate the cost and the decision making, there is a greater level of inefficiency.
II. Statutory Interpretation
Public Policy, the Regulatory State and Statutory Interpretation
A. The Case of the Speluncean Explorers
i. Shows historical and developing views about relative status of institutional players and interpretative authority of the judiciary
b. **Statutory Interpretation Views**:
i. Common Law Tradition- Legal Formalism: (Miller)
1. Judiciary was prime player
2. Judges’ role= to divine rules from deductive reasoning of law
3. Law was separate and closed body.
4. Depression led people to suspect that judges cannot handle everything.
ii. Early 20th Century- Legal Realism:  (Holmes, Handy) 
1. Judges do insert their own views into the mix
2. Can’t divorce rules of law from rules of society, social and economic policy, and common sense, practicability, and mass sentiment should play into judge’s decision.
3. Diff from Legal process that bases legitimacy of judicial interpretation on legislative action
4. look to underlying purpose
iii. Modern approach- Legal Process: (Foster)
1. Law has purpose, as shown by procedure- legislative history. 
2. Looks at purpose: goals at the time and the evolving process. Less text based, more of an overall gloss. Reflects legal process school, which est. that every piece of legislation is a purposeful act
3. Both legislature and courts should push law toward goals of solving problems in society, and are not antithetical to each other. Once legislature acts, judiciary works to carry out their action.
iv. Plain Meaning View (Keen): legislative supremacy and best place to look for intent of legislature is words.
1. Looks at intent: expanded text based argument that looks to legislative history, committee comments, etc. Idea that we are still reflecting legislature’s wishes.
B. Eskridge and Frickey: Statutory Interpretation Funnel
a. Critique methodologies in isolation and try to create set of boundaries through statutory funnel so Court can operate in statutory interpretation operation that would allow them to fill in gaps and fix mistakes of legislature
b. 2 Questions:
i. What problem was Congress trying to solve in the statute?
ii. What goals did Congress have with statute in terms of trying to solve the problem?
c. Funnel: The further down the funnel a court goes, the further they get from democratic legislation

i. Text
1. Plain English language ordinary meaning of word
2. Be sensitive to any special senses word takes on, and must look at context of statute
3. Is there any reason why plain meaning should not be used (i.e. Absurd Result)?
4. Policy reason: if Congress meant something else, they would have put it in statute.
5. Problem
a. When plain meaning leads to absurd result (Holy Trinity).
b. Judges were assumed by Const. to have power broader than typical textualist would maintain

c. Fails to consider significance of context

d. Not so objective- influenced by current context

e. Oversimplifies meanings (i.e. “discrimination”)

f. When leg. passes statute, they know they did not necessarily create a clear rule that deals with every conceivable circumstance they expect judiciary will blindly follow. Expect judges to fill in gaps.

ii. Legislative history/intent 
1. Based on idea of intentionalism: legislature is primary lawmaker and courts are its agent. 
2. Includes both actual intent obtained through historical record, which almost never reveals motive behind vote, and conventional intent obtained from committee reports and floor statements.
3. Legislative history is helpful
a. Breyer: Congress is bureaucracy where legislator relies on staff to organize PI groups, unions, business orgs changes, compromises, and every word of every report is is carefully reviewed, and legislator is manager that makes significant decisions and takes responsibility for outcome.  
b. Why should public legislative process diminish the legitimacy of the resulting legislative history? 
c. 5 circumstances in which courts should use leg history: 
i. avoiding absurd result
ii. preventing law from turning on a drafting error
iii. understanding the meaning of specialized terms,
iv. understanding the “reasonable purpose” a provision might serve
v. choosing among several purposes for language in a politically controversial law. 
4. Problems
a. Reader has unrealistic assumption about what legislature meant
b. Indeterminacy problems-
i. should judge ask how legislature would have answered question at the time, or 
ii. how would answer if could foresee change?
c. Competing values make up intent so can’t tell what single intent. 
i. Community members are not representative of entire congress, and relying exclusively violates bicameralism. 
ii. Legislature strikes bargains for self interest and not public good. (horsetrading)
iii. Economic perspective: Legislators are selling a statutory result to special interest group buyers.

iv. (Refute: legislative history does not violate democratic principles because Court is just extending the intent of Congress, not substituting judicial will.)
d. Intent is what is going through heads of Congress at that time, and in order to remain faithful to purpose, must change what think legislative intent was (i.e. Weber)

e. Framers did not intend for strong leg. supremacy model
iii. Purpose (Legal Process) 
1. Court should determine what ill the leg. had targeted and should interpret the statute to attack the ill manifested under current circumstances (completely functional approach).
2. Will help resolve interpretive ambiguities, and reject interpretations that while grounded in text and leg. history, would go against essential purpose of statute
3. Problems:
a. Purpose is malleable: if unleash judge, no control which arbitrary direction he will go in.  
b. Not objective- Judges’ own elitist views will seep in, and are out of touch with changes in society.
c. Does not account for fact that purpose is created by interest groups and legislators seeking re-election.
iv. Evolutionary factors and post-enactment events (cross b/w Legal Process and Realism)
1. Start with legislature, but the courts are a partner in that legal process
2. the legislature does its best to anticipate problems when it passes the statute but can’t get everything and so it is the job of the court in partnership with legislature to round out, complete policy the legislature started with.
v. Current policies (Realism)
1. Want a law of people, allow the politics and current world situation come into play
2. This view holds that one should never convict with popular sentiment doesn’t support a crime has been committed. This is a case-by-case system.  
3. Takes into account the political views and biases of the legislature and judiciary that factor in.
C. Rehnquist’s canon of statutory interpretation 

a. Textual canons (plain meaning rule) – follow a plain meaning, unless it would produce absurd results

i. Linguistic inferences 

1. Expression of one things suggests exclusion of others 

2. Interpret a general term to be similar to more specific terms in a series 

3.  Follow ordinary usage of term unless congress intended to give it a specific meaning 

4. Follow dictionary definitions unless congress provided special definitions; consider dictionaries of the era in which the statute was enacted. 

b. Grammar and syntax 

c. Textual integrity 

i. Statutory interpretation as holistic endeavor. 

ii. Avoid interpretation that would render other parts of the statute unnecessary. 

iii. Avoid interpretations that are inconsistent with the policies of another provision. 

iv. *Avoid interpretation that is inconsistent with the structure of the statute. 

v. *Avoid broad readings of statute if congress specifically provided for broader policy in more specific language elsewhere. 

d. extrinsic sources 

i. agency interpretations 

1. rule of deference unless contrary to plain meaning or unreasonable 

2. rule of extreme deference where there is express delegation of law making 

3. presumption that agency’s interpretation of its own regulation is correct 

e. continuity in law 

f. extrinsic legal sources 

i. consider subsequent amendments but not subsequent discussion s

ii. consider legislative history if statute is ambiguous

iii. Committee reports are authoritative legislative history but cannot trump plain meaning, and should not be relied on if imprecise.

iv. Floor statements can be used to confirm apparent meaning. 

g. substantive policy cannons 

i. Constitutional – avoid interpretations that would render statute unconstitutional. 

1. separation of powers

2. federalism  
D. Benzene Case (Industrial Union Dept, AFL-CIO v. American Petroleum Institute) (SCOTUS 1980) [Stevens]
a. Facts: Industry challenged OSHA’s adoption by Secretary of Labor of new regulatory standard limiting occupational exposure to benzene from 10 to 1 part per million (lowest technical feasible. level).    Congress required adoption of practices “reasonably necessary” to provide safe or healthful employment and that secretary set standard “to the extent feasible,” that no employee will suffer health impairment.  
b. Holding: Act did not give OSHA the discretion to create absolutely risk-free workplaces, regardless of costs ( standard should be reduction of significant risk, not lowest technical feasible level.
i. Analysis: 
1. Textualist:.  Statute does not specifically say anything about the carcinogenic quality of benzene, yet agency interprets/adds onto statute that there is no safe level of carcinogenic exposure, and exposure must be reduced to lowest technologically feasible level.  Court finds this not meant by the act, as shown by text “reasonably necessary”
a. Issue that definition of safety is degrees, not absolutes, so no widespread agreement about what it encompasses. 
b. Interpretation of what “significant health risk” entails
c. Issue of definition of significant: how know what risks are significant?
2. **Non-Delegation Doctrine** Did Congress give enough instruction? 

a. Rehnquist’s Concurrence- Congress improperly delegated the choice to the Secretary of Labor and to this court, as feasibility standard is too evasive. 
i. but he doesn’t get a lot of support, post New Deal it is accepted that legislature can delegate such authority 
3. **Judicial Review of Agency Action**: What degree of deference should appellate court give and in general, should the federal judiciary give to agency action?
a. Marshall’s dissent: the responsibility to scrutinize federal administrative action does not authorize this Court to strike its own balance between the costs and benefits of occupational safety standards (i.e. use of “significant” standard also not present in statute).  Agency should be checked by representative branch of gov’t
i. Instead of judiciary checking power of agency, an arm of the legislature, legislature should check legislative body
E. Cotton Dust (American Textile Manufacturers’ Institute v. Donovan) (SCOTUS 1981) [Brennan]
a. Facts:  OSHA regulation limiting occupational exposure to cotton dust is challenged by textile manufacturers, who request a cost benefit analysis
b. Holding:  OSHA regulation is okay because it supports the language of statute 6(b)(5) that the standard be “feasible.” A cost-benefit analysis is not necessary
i. Analysis:  textualist
1. if congress wanted a cost-benefit analysis they would have said it.  For lack of saying it they did not intend it
2. examined Congressional intent which was not to ignore “feasible” by implying a cost-benefit analysis was necessary ( Congress values safety over all else here.
3. Purpose:  the legislative history also supported a no-cost benefit analysis
F. Moragne v. State Marine Lines, Inc (SCOTUS 1970) (Harlan)
a. Facts:  P alleges both negligence and unseaworthiness to recover damages from a ship-owner for her deceased husband’s wrongful death which occurred when he was working as  longshoreman aboard a vessel on navigable waters within the state of Florida.
b. Statute for wrongful death would have allowed for recovery for death cased by negligence, but did not allow recovery for death covered by unseaworthiness (a more SL notion)
c. The intent of Congress in passing the Death on the High Seas Act was uniformity of recovery.
d. Holding:  Court strikes down prohibition of non-statutory wrongful death in state waters action and creates a new cause of action through federal common law.  Court says congress intended to standardize liability for wrongful death in state waters through Death on High Seas Act, even when state law provided no recovery for wrongful death in state waters
e. Analysis:  
i. Legal Realism: Remedies Harrisburg problem [federal maritime common law that there is no cause of action for wrongful death] that jurisdictions blindly followed English common law without taking policy and logical reasoning into consideration.  Problem shows potential weaknesses in system where common law is supreme..
ii. Process-Purpose:  Functionalism and policy view.  Harlan believes it is role of court to follow legislative pronouncements and follows Holmes’ view that there is more than just the common law
1. Statutes are helpful articulations of public policy and thus should be combined with common law to reach ultimate decision.
2. Examines policy reason why state/high sea boundary was at 3 miles. Finds through legislative history that Congress did not want to establish different jurisdictions, rather wanted, and thought they were creating, a uniform result with the DHS Act. 
3. Evolution: Yet as wrongful-death/“unseaworthiness” cause of action began to be more common and influenced maritime law, it did not in state law, and what was a uniform scheme is no longer uniform
iii. Plain Meaning
1. Ignored in this case with rationale that the courts need to change clearly absurd results.   (Like Holy Trinity)
The legislative process – Institutional Roles and The Role of Law
G. United Steelworkers of America v. Weber (SCOTUS 1979) [Brennan]
a. Facts:  A Title VII complaint.  United Steelworkers (USWA) enters into a voluntary, collective bargaining agreement with Kaiser Corp which includes an affirmative action plan to train unskilled workers chosen based on seniority as long as 50% of the training class is black.  Weber (white) is passed over for training program in favor of less senior black workers and institutes a class action alleging that this program discriminates against white workers in violation of §703(a) and (d) of Title VII of Civil Rights Act of 1964.  Court must decide whether Title VII prohibits affirmative action programs that have racial preferences.

b. Holding:  Voluntary affirmative action programs are legal because according to §703(j) the court cannot require employers to grant preferential treatment on the basis of race to any individual.  Court emphasizes the section only says “requires” not “permit.”  Title VII does not prohibit voluntary race-conscious affirmative action plans
c. Analysis:  
i. Plain Meaning:  look at words “require” and “voluntary”

ii. Legal Process (Legislative History & Purpose)
1. §703(j) was a deal struck by Congress, l

2. Purpose of the legislation was the concept of “requirement” would implicate a deep federal intrusion into business.  The purpose of the word was to serve a line of demarcation – don’t want federal intrusion but private agreements are acceptable and preferred.  

3. Intent of 1964 Civil Rights Act was to redress the underemployment of black people in the workforce.  Congress couldn’t have known eliminating barriers would be enough so they included §703(j)

4. absence of word “permit” was purposeful.  (part of the deal struck – certain interests groups were withholding their vote until they got assurances that there wouldn’t be federal mandates for such programs)

iii. Legal Realism:  consideration of current conditions and what policy is best for society

iv. Blackmun’s concurrence: practical – purpose argument
1. Legal Realism: §703(j) must be read to allow voluntary agreements, b/c of the practical difficulty that employers face under the statute if it doesn’t allow voluntary changes- forces them to take a lawsuit and slow progress.  Employers have to read and interpret the statutes to know how they can operate.
2. Legal Process/Purpose: Part of statutory mechanism is to allow people to recognize these forces and fix them before the gov’t comes down on them
v. Rehnquist’s Dissent: textualism, legal process (legislative history & purpose)
1. Plain Meaning:  Purpose of the act was to eliminate non-neutral employment practices and to create equality in the workplace – reverse discrimination not in the intent

2. Legal Process/Legislative History:  there is ample amount of legislative history, enough to support either position
	3 different views of how legislature works:
· Deliberative process/civic republicanism: Legislators represent the people, and they come to conclusion through debate in regard to what is best for the public welfare, with own interests subordinate. 
· Pluralism theory:  Factions/interest groups, as described by the concerned framers, have varying types of control over the process and come to a self-interested bargain that has nothing to do with the public good, and even under-represents some interests. Theory of political marketplace.
· Public choice theory:  Legislators vote based on own economic self interest. Theory of economic marketplace.
· In reality, legislative process is combination of all three.




H. Johnson v. Transportation Agency, Santa Clara County California (SCOTUS, 1987) [Brennan]

a. Facts:  Transportation Agency instituted an Affirmative Action Plan that authorized consideration of sex as a factor in hiring for traditionally segregated positions.  Plan is different then Weber in that there are no set quotas and moreover the employer at issue here is a public one (Weber was private).  Johnson, a male, brought suit under Title VII when woman was hired over him.
b. Holding:  Affirmative Action for sex does not violate Title VII
i. Test develops out of decision in Weber and says that a woman’s promotion fulfills its criteria (1) manifest imbalance (2) does not unnecessarily trammel or bar advancement (3) temporary measure

ii. Legal Realism:

1. inferable that legislature is not supreme, judges can add to legislative action to help underrepresented groups.

c. Stevens’s Concurrence:
i. Textualism:  test not so clear – plain meaning may mean that plaintiff prevails

1. Yet the judges may interpret the statute contrary to actual legislative intent, according to prevailing doctrine of Weber, and so Δ wins. (adhering to Weber as precedent)

ii. Purpose:
1. if Congress did not like the result of Weber they could have changed it, addressed the court’s result
2. question of when to evaluate legislative intent/purpose:  at the time the statute is enacted or at the time the suit arises?

d. Scalia’s Dissent:  A textualist analysis prohibits discrimination on basis of race/sex.  Brennan overstepped the bounds in interpreting the statute – there should be no reading in between the lines 
I. Theories of Statutory Interpretation
a. Rule of Law Theory – stick to law, not to whatever fancies the judge at a particular point in time.  Citizens who read the law will know what to expect based on their actions.

b. Democratic Legitimacy Theory – our elected officials created and passed statutes they thought would represent society and they do it on behalf of the people.  Courts have to adhere to this democratic mandate by following word and intent of statute (b/c judiciary is least democratic branch)

c. Pragmatic Theory – legislature puts a statute in place, and the executive executes it and then the judiciary interprets it.  The interpretation is meant to solve the problems arising in society.  
Statutory interpretation 

J. South Corporation v. United States (Fed. Cir 1982) 

a. A plain meaning decision
b. Facts:  Plaintiffs sue over duty, required by statute for all boats documented (1) “to engage in foreign trade” (2) or “intended to be employed in such trade.”  Plaintiffs claim that while their boat was entitled to engage in foreign trade, the phrase “to engage” means “for the purpose of engaging” and thus excludes their boat since they did not have the intent to trade.

c. Holding:  Duty applies to all documented vessels and the intent of the vessel is irrelevant

d. Analysis:
i. Plain Meaning:  

1. Plaintiff asks court to interpret clause (1) as meaning the same thing as clause (2) in order to eliminate the meaning of the 1st
2. Court takes a holistic approach to interpretation

3. All words written by Congress should be valued [if congress wrote 2 clauses, don’t interpret them as being identical]
4. Statute not perfectly drafted, but the words here are relatively clear

ii. Legal Process
1. Legislature added the latter after the statute was in existence and so perhaps speaks to an original legislative intent in support of the plaintiffs.

2. look at intent of congress in passing the statute – prevent ships from being repaired abroad.
K. MCI Telecommunications Corp v. American Telephone & Telegraph Co. (SCOTUS, 1994) [Scalia]

a. Plain meaning & legislative history

b. Facts:  AT&T sues when FCC only requires AT&T and not new carriers like MCI to file rate tariffs (price controls), charging that this violates the 1934 statute, which only authorized the commission to “modify the requirements”

c. Holding:  Modification, according to dictionaries, denotes limits and FCC’s action is a revision of the statute, not a modification and so is beyond allowable discretion.

d. Analysis:
i. Majority Plain Meaning:  Scalia says textualist approach is truest democratic theory.  Judges are not authorized to make law, must interpret Congress’s intent in regulating interstate commerce.  Modify = small changes.
ii. Majority Legislative History:  Look to intent of congress at the time statute was passed.  So look at 1934 dictionary.  Scalia believes in original intent of the congress (and that if a change is needed, make a new statute)

iii. Scalia = new textualist = nuanced plain meaning reading

e. Stevens’s Dissent:
i. Dissent Plain Meaning: Context of statute speaks to a different meaning of modification.  Didn’t mean it was minor change, but rather all modifications

ii. Dissent Legislative History:  Law has been incrementally modified that led to MCI’s exemption.  Look to purpose of statute relative to its evolution over time

f. Other issue of this case – how much deference should the court give to an agency in judicial review of the agency action.  
L. American Mining Company v. EPA (DC Cir. 1987)
a. Plain meaning

b. Facts: EPA was regulating with tariff for regulating solid waste materials.  The question is whether by-products of processes of treatment plants fall within the definition of solid waste and other discarded materials that the EPA is permitted to regulate.
c. Statute says:  any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant or air pollution control facility and other discarded material including solid, liquid, semisolid or contained gaseous materials resulting from industrial, commercial, mining and agricultural operation and from community operations
d. Holding:  EPA exceeded its authority and the materials were not within what Congress intended to regulate with this statute
e. Analysis:
i. Plain Meaning:  Court had choice of interpreting the statute in the ordinary sense or in a more open-ended way giving EPA power to regulate.  Court goes with the literal plain meaning rather than the expansive interpretation
f. Dissent:
i. Purpose :  Congress meant to use the term in a more technical sense then the majority thinks, based on purpose of statute which was trying to regulate hazardous waste
g. Power asserted by agency goes beyond what Congress delegated to EPA
M. Holy Trinity Church v. US  [ Brewer ]
a. Plain meaning, Principal of Absurd Result, Purpose

b. Facts: Church hired a priest from overseas and paid his passage to USA.  Statute on the books reads that employers cannot pre-pay the transportation or assist in the importation of foreigners who will perform labor of any kind.  Statute exempts certain professions but not clerics.  Plaintiff wants the court to focus on the SPIRIT of the law.
c. Holding:  Church did not violate the statute because Congress did not intend this to apply to priests, the intent behind it was to prevent people from importing cheap laborers who would take jobs from American citizens.
d. Analysis:
i. Court abides by spirit of the law, not the letter of the law
ii. Legislative Intent:  Legislation and committee actions show ministers were not included within meaning of the statute as intended by legislature
iii. Purpose:  Purpose was to prevent importation of cheap manual labor, not ministers
iv. Principle of Absurd Result:  Use plain meaning unless the result is absurd, as it is here
N. FDA v. Brown & Williamson Tobacco Corp (SCOTUS 2000) [ O’Connor]
a. Plain Meaning

b. Facts: FDA attempted to regulate tobacco products. FDCA gives the FDA the ability to regulate drugs.  The specific statute has 4 parts:  1) drug 2) device 3) combination product and 4) how the FDA can deal with these products that are any of the three3.  The FDA recently found tobacco to be a drug and a combination product and issued regulations.  ∆ obviously appeals these regulations.  So, real issue is whether the FDA can regulate tobacco.

c. Holding:  FDA exceeded jurisdiction.  Congress clearly delineated FDA’s powers and it did not include regulation of tobacco industry
d. Analysis:
i. Plain Meaning 
1. Congress does not allow a tobacco ban (b/c important for economy) and so its is clear since words of FDCA would require tobacco to be banned, that FDA has no j/d
2. Congress did not mean to delegate regulation of tobacco to the agency b/c of its importance to the economy
ii. Legislative Intent
1. Many other laws passed by Congress with respect to tobacco
2. Congress clearly spoke to the issue of whether tobacco was included in FDA’s j/d
e. Breyer’s Dissent:
i. Plain meaning
1. tobacco falls within FDA’s j/d
ii. Legislative Intent
1. Congress meant to protect the “health and safety” of American people with FDCA and so to prevent FDA from regulating tobacco goes against that purpose
iii. Evolutionary
1. There is new evidence since past legislation on tobacco and so this shouldn’t prevent FDA 
2. Congress could not have predicted connection with tobacco and negative health results and so FDA should have discretion based on that information today
O. Babbit v. Sweet Home Chapter of Communities for a Great Oregon (SCOTUS, 1995) [ Stevens]
a. Plain Meaning, Legislative History

b. Facts:  Endangered Species Act of 1973 makes it unlawful for any person to “take,” which is defined as “harm, harass, pursue, hunt shoot…” any endangered species. Sec. of Interior promulgated regulation that defined “take” to include “significant habitat modification or degradation where it actually kills or injures wildlife.”  Small landowners and families dependent on forest products industries (loggers) challenge Sec’s definition of “harm” in light of the statute, claiming it to include direct and not indirect actions
c. Canons of Construction
i. General terms should be interpreted in a similar way 
ii. Don’t interpret words in a way as to render others superfluous
iii. words within a series should be read in a coherent way
iv. reluctance to treat a statutory term as surplus
d. Loggers are challenging regulation itself
e. Holding:  Department of Interior definition of harm including habitat destruction was reasonable and court should defer to agency interpretation
f. Analysis:
i. Textual
1. term harm would include “habitat destruction”
ii. Legislative Intent
1. Point of the ESA Act was to preserve ecosystems in addition to protecting endangered animals
iii. Legislative History
1. Congress wanted “take” to be very broad and cover both indirect and direct actions
2. Harm did not need to be direct and harm can be indirect
iv. Congress delegated to agency and agency decision was reasonable and so deference is appropriate
g. Scalia’s Dissent:  
i. Textual
1. dictionary definition of take does not include indirect actions
2. “harm” requires an element of intent in the dictionary and an indirect harm lacks that intent. 
3. Court holding imposes unfairness to the point of financial ruin.  Regulation does not comport with the statute because it does not take into account whether the result is foreseeable, does not require an “act” and takes effect for an “omission.”  Proximate cause argument [but Billman thinks it should not be in debate whether Δs are really responsible.]
III. The Constitutional Position of the Administrative Agency
Separation of Powers
A. Constitution
a. Article I: Legislative powers. N&P clause suggests broad leeway. Non-Delegation Doctrine.
b. Art. II: Executive must faithfully execute laws passed by Congress. Question of how much discretion.
c. Art III: judiciary: Question of role in creating rules- active or subservient to Congress?
i. checks and balances: power distributed among three branches and intermingling of authority so no one branch gets out of control
ii. contains no article expressly authorizing administrative agencies.
iii. spheres of influence
iv. intent of framers to maintain political balance and control of factions. 
v. “unconstitutional accumulation of power in one branch”
vi. independence of branches. 
d. These themes show evolution from highly formalistic views (Chadha) to a more flexible purposivist approach.
B. Agencies take on roles of all 3 branches
a. Combine law-making, adjudicative and executive functions
C. Non-Delegation Doctrine
a. The Constitution vests legislative power in Congress, not in agencies, and so Congress cannot excessively delegate to agencies.  Legislature may delegate its powers to an agency only under carefully controlled conditions, and those conditions are to be set out in agency’s enabling act.  In order to delegate, Congress must articulate an intelligible principle to which the agency will conform (specific ideas and guidance).  This guarantees courts will be able to test discretion of agency against ascertainable standards
i. Rationale for the Doctrine:
1. Democratic Principle Doctrine
a. ensures important decisions will be made by Congress, who are officials elected by the people
2. Intelligible Principle Doctrine
a. allows for judicial review because there is a reviewable set of concrete standards
3. Rule of Law Value
a. People need to know the law and here judicial reviewers would not know what to expect from Congress’s perspective
b. Doctrine aims for political accountability
i. History
1. Constitution vests the legislative power to Congress but doesn’t have a provision saying that congress can’t delegate to others. 
2. 1935 is the only year the doctrine has ever been used.  SCOTUS has consistently sustained congressional statutes against the charge of unlawful. Delegation
3. their opinions however suggest that there is such a thing as unlawful delegation
4. With emergencies, there is a strong sentiment for the Executive to solve problems
c. Consider

i. Look at enabling act:
ii. “Intelligible Principle”? (expansive view- in leg. history- Amalg.)
iii. Private group? (Schechter)
iv. Presidential discretion? (Schechter, Amalgated)
v. Standard is similar to what is found in other statutes approved? (Trucking)
vi. Statutory Context? (Schechter)
vii. Legislative veto? (Chadha)
viii. Court has generally allowed wide berth for delegation of discretionary authority.
D. A.L.A. Schechter Poultry Corp. v. United States (SCOTUS, 1935)
a. Facts:  Schechter charged with violations of the “Live Poultry Code" a code of "fair competition" promulgated under section 3 of the National Industrial Recovery Act (NIRA) that sought to jump start industry after Depression.  Code created by industry advisory committee selected by trade associations and approved by President to become law. Violators charge that:
i. “Fair competition” is not an intelligible standard.
1. Only said what was not permitted, and were too vague in this particular context.
ii.  Power was improperly delegated to a private group. 
1. Debate whether private experts are best promulgators of regulation or Congress, who represents the people, should provide for agency promulgation.
iii. No limits to Presidential discretion. 
1. Concern that by passing unspecific piece of legislation, legislature gave president too much power( no sep. of powers and factions taking over the government.
b. Holding:  Code-making authority conferred by Congress is unconstitutional delegation of legislative power
c. Analysis
i. Statutory context of standards plays a role
1. unfair competition was defined in the FTC Act, but court held definition could not be imported to NIRA because the former had a semi-judicial review commission and NIRA did not

ii. Rule of Law value
1. agency could be captured by a faction – need to be wary of the possibility
d. Cardozo’s Concurrence: attempted delegation is a “roving commission” and “delegation running riot.”
E. Amalgated Meat Cutters v. Connally (1971)
a. Facts:  Meat cutters challenged the Economic Stabilization Act on grounds of excessive delegation.  They contend that the delegation gave the president a “blank check” to keep economy under control by imposing price controls during inflation.  The Union wanted the court to apply a fair and equitable standard instead of “gross inequities” in stabilizing prices.
b. Holding: Statute does contain intelligible principle of standard of broad fairness and avoiding gross inequity and is not unconstitutional delegation of power by the legislature to the executive.

c. Analysis:
i. Expansive view of the Intelligible Principle
1. look to legislative history and prior regulatory programs.  

2. says that delegation is ok when there is an intelligible principle or a clear and short duration on the period of delegation

ii. Delegation is distinguished from Schechter because it relies on president’s stamp of approval (and he is accountable to the public, unlike the private groups in Schechter)

iii. Even with delegation, this is fair and equitable
D. American Trucking Ass’ns, Inc. v. Environmental Protection Agency & Whitman v. American Trucking (SCOTUS,  2001) [Scalia]
a. Facts:  Congress charges EPA with job of regulating particulate matter of ozone in environment with concentration level “requisite to protect the public health” with an “Adequate margin of safety” and a “secondary standard level requisite to protect public welfare.”  
b. Holding: ozone emission standards do not violate non-delegation principle:
i. Scalia’s opinion overturns DC Circuit which said there was no intelligible principle and so EPA”s regulations were unconstitutional

ii. Scalia finds intelligible principle in term “requisite”

c. Majority Opinion
i. There is an articulated intelligible principle and so EPA’s regulations are NOT unconstitutional

ii. Agency cannot fix the constitutionality of the delegation, that is up to congress

iii. Requisite is read to mean “not more than necessary”

d. Concurring Opinion

i. Thomas says that just because there is an intelligible principle, the delegation is not automatically proper
ii. Stevens says the delegation is appropriate but important to note that Congress has delgated a legislative power here

E. Legislative Control
a. Legislative veto = agency will act and then, if unhappy, one house of congress can pass a resolution to nullify the agency regulation

b. Oversight = new regulations must pass both houses and survive possible executive veto

i. Bicameralism:  legislation must pass both houses to prevent factionalism and force institutionalized consensus building

ii. Presentment Clause:  any legislation must come to the present after Congressional approval to prevent factionalism in Congress 

c. Funding = Congress can restrict funding to an agency –appropriations committees are powerful – even if Congress passes a bill, it is worthless w/o funding

d. Sunset Clause = Congress must renew an agency for it to continue

e. 3 parts of the veto:

i. Statutory delegation of power to the executive

ii. Exercise of that power by the executive

iii. A reserved power in Congress to nullify that exercise of authority

f. really allows Congress to oversee and veto agency decisions and reclaim some of the responsibilities they delegated to agencies

F. Immigration & Naturalization Services v. Chadha (SCOTUS, 1983) [Burger]
a. Separation of Powers, Legislative Veto, Statutory Interpretation

b. Facts: INS wanted to deport ∆, but Attorney General reversed – then Congress could step in and decide whether to affirm AG’s decision or reverse and deport
c. Holding: Legislative veto is unconstitutional because of the separation of powers, importance of the presentment clause and bicameralism
d. Even though branches are not “hermetically sealed off from one another” each branch has specific functions
e. Legislative veto = impermissible short cut

i. says legislative veto is ok in some situations, and there is really just a debate of substance vs. form here since the end result of Congress ignoring or going through a private bill is all the same.  

ii. wants what is most efficient, which would be the legislative veto.

f. Court has a very formalistic view of the 3 branches of government – a view that becomes more flexible in the late 1980s

g. Can’t take this case too far because then there would be no agencies since there would not be anything outside the responsibilities of the 3 branches

Executive Power and Administrative Agencies
A. Myers v. United States (SCOTUS, 1926) [Taft]

a. Facts:  Myers was appointed postmaster for 40 year term.  Statute provided that postmasters shall be appointed and may be removed by president with advice and consent of Senate.  Myers was removed without consent of the Senate

b. Holding:  Removal was lawful, the power to remove subordinates is inherently part of the executive power from Article II §1 of constitution

c. Analysis
i. Rationale:  president needs faithful executive appointees and legislature cannot insert itself into the process

ii. Gray area:  who is an executive appointee?
1. other examples of traditional executive appointees – state dept, dept of defense, treasury

B. Then refined so that when the executive branch is acting in a quasi-legislative or quasi-judicial manner, Congressional statutes apply to removal and President can only remove official when inefficient, neglects duty, or there is malfeasance in office
C. Humphrey’s Executor v. US (SCOTUS 1935)
a. Facts:  President (FDR) removes head of FTC because the head won’t step down as asked (he is holdover from Hoover administration). There was no cause for the firing.
b. FTC found to be more legislative than an extension of executive branch

c. Holding: Myers decision affirmed power of President to make removal of purely executive officers; to non-executive officers that quasi-legislative and judicial as in this case, no removal could be made.
d. Analysis:
i. Court distinguishes Myers but does not overrule it

ii. Emphasizes separation of powers (like Chadha)

iii. Independent Agencies: Case stands for the idea that Congress can create agencies that are independent of other branches, and part of this independence is the removal process that limits the President
iv. Executive Limitation: acceptance of delegation of power to an agency which necessarily limits executive control.

D. Weiner v. US (SCOTUS, 1958) [Frankfurter]

a. Facts:  President Eisenhower wants to remove the head of the war claims commission.  Congress provided no removal (were silent).  

b. Court finds War Claims Commission to be quasi judicial like FTC and so Humphrey is followed

c. Holding: War Claims Commission is adjudicative in character and so President cannot remove him
d. Analysis:
i. Court will not imply the power when statute is silent or court will uphold legislative regulation of the presidential power in regulating such agencies.

ii. Court accepts and reiterates view from Humphrey that Congress can create quasi-independent bodies which do not fall under one of the traditional 3 branches

E. Bowsher v. Synar (SCOTUS, 1986) [Burger]

a. Implication of removal clause in overall separation of powers doctrine
b. Facts: Burger looks at statute that says Comptroller General can only be removed at the initiation of Congress.  Comptroller General is in the executive branch, even though he basically reports to Congress.  This is another example of mixing of executive and legislative functions
c. Since ultimately in the executive branch, Congress cannot reserve a right of removal for itself outside of impeachment

d. Holding:  Congress cannot reserve for itself the power of removal of an officer charged with the execution of laws except by impeachment. To permit the execution of the laws to be vested in an officer answerable only to congress would reserve in Congress control over the execution of the law.

e. Comptroller’s function was executive in nature and so congress in retaining control of execution of the act has intruded on the executive function

f. Analysis:
i. Similar to Chadha: Comptroller General arguably re-legislating budget without bicameral action- similar to a legislative veto via agency action. Burger chose not to simply say he was doing legislative action without proper legislative procedure b/c form was not legislative, rather executive in its nature.

ii. Formalistic
g. White’s Dissent: Attacked Court’s willingness to interpose formalistic view of separation of powers as a bar to the attainment of governmental objectives in the legislative process established by the Constitution. 

i. Like Chadha, if the president believed intrusion on his power, he would not have signed the bill. 

ii. “The role of this Court should be limited to determining whether the Act….poses a genuine threat to the basic division b/w the lawmaking power and the power to execute the law.”

F. Mistretta v. United States (SCOTUS, 1989) [Blackmun]

a. Facts: Congress created a body to come up with sentencing and sentencing guidelines for federal judges administering federal law – United States Sentencing Commission. The Commission is located in the judicial branch but have legal power to write sentencing guidelines.  The members are removable by the President.  Agency is is an unusual hybrid in structure and authority.  Is this constitutional?
b. Holding:  Act is constitutional

i. Framers did not require the branches to be separate or distinct, they would allow for the hybrid

ii. There is clear direction from congress and the limited function of the body suggest that there is not huge shift in power between branches here.

iii. Presidential power to appoint and remove is not a significant intrusion

c. Most modern case and it seems SCOTUS is more flexible.

d. Scalia’s Dissent:  Sentencing is legislative in nature and so this fundamentally democratic process shouldn’t be delegated.  

G. Morrison v. Olson (SCOTUS, 1988)

a. Facts: Judiciary created independent counsel position that the president was able to fire for “good cause”

b. Holding: Court had power to appoint an “independent counsel” who would investigate the crime and prosecute high level political officials.  Legislation allow the president to remove the counsel, only for “good cause”

c. Sep Powers ok: SP performs executive power but is appointed and dismissible by the judiciary.  
d. No Encroachment on Exec Branch: Independent counsel exercises classic executive branch powers but has an independent agency-like removal scheme.  This scheme was rejected in Myers for not giving executive sufficient control over executive branch agencies.
e. Analysis:
i. Separation of powers concept traces routes to Watergate period and idea that could not trust the traditional investigative process where prosecutor would investigate his boss. 

ii. Exception to the idea in Weiner that agency function defines its type and removal status.  

iii. Movement away from formalism in Chadha to a more flexible, problem solving approach
Adjudicative Power and Administrative Agencies
A. Agency Exercise of Judicial Authority

a. Sometimes an agency will exercise an adjudicative function but only with regards to questions of fact
b. Article III judges will ALWAYS have the authority to adjudicate questions of law
B. Public Rights of Action
a. Usually heard by an Article III court, but Congress can assign a non-article III judge

C. Private Rights of Action
a. Usually Article III courts decide private rights of action, but there is an exception:

i. private rights of action created by Congressional statute (similar to a public right between an individual and the government).  Like in Crowell – congress didn’t have to create right at all in 1st place, so they have free reign to relocate trier of facts
b. Exceptions:

i. Jurisdictional questions must be heard de novo by Article III court.  Review is not enough.
ii. Constitutional questions- e.g. Ng Fung Ho.  Scope of this exception is unclear.
c. Private right of action based on common law: 
i. Northern Pipeline and Schor examine whether Congress can set up a non-Article III trier of facts for these decisions and come out differently. 
ii. Primary difference is court developing a more functional approach in CFTC.  Court there seems to say there is no absolute bar to agency hearing common law claims, if conditions are right.  Public/private right distinction is not dispositive.  

d. Consequence of cases: After this case, much of law governing relationship b/c Art III and administrative state could be summarized as: Congress is permitted to delegate adjudicatory functions to an admin agency if and only if there is judicial review to ensure that agency has followed the law and found facts in reasonable manner.
D. Crowell v. Benson (SCOTUS, 1932)

a. Facts:  Private right of action created by Congressional statute adjudicated by the Employees Compensation commission dealing with an admiralty case.  When deputy commissioner of the Employees’ Compensation Commission made decision in a private action, the losing party alleged that the claim was not within the jurisdiction of the deputy commission.
b. Case about how much power congress can move from judiciary to the agency without violating Art. III
c. Holding:  Claim not within j/d of Employee Compensation committee and de novo review is necessary because it is relating to jurisdictional facts

d. Agency gets first crack at case.  Then, in event of appeal, Article III court can review laws and jurisdictional facts by de novo review but regular facts are treated with deferential review
e. Analysis:  

i. Private/Public Right Distinction:
1. as opposed to private rights that should be heard by Art. III judge, public rights may be delegated to agency

a. When private right of action is created by congress it is different Congress can attach any condition they want to, including a fact-finding structure that doesn’t include an Article III court.  Only requirement is full judicial review of agency’s legal conclusions and a deferential review of agency’s findings of fact.
ii. Jurisdictional Fact and Constitutional Fact Doctrines:  SCOTUS declined invitations to extend doctrine, and lower courts confine the doctrine two specific jurisdictional findings in Crowell- finding regarding employment relationship, and finding that the injury occurred on navigable waters. Generally very limited to the fact questions presented here, since nearly all questions of fact have some impact on jurisdiction.  
f. Adjudicative function of agency is okay, with concept of judicial review of agency decision.  This is the norm in the regulatory state.
i. Reasons its good to move fact finding to agency

1. efficiency

2. expertise

g. Crowell approves the notion that congress can lodge fact-finding function in agency, as long as it is subject to judicial review

i. Article III power is not infringed upon by moving fact finding to the agency as long as there is judicial review of substantial evidence on the record on the whole.
h. Brandeis Dissent:  Article III de novo review is not necessary.
i. Courts reserve ability to review of the law and facts, so judicial delegation to agency as full fact-finder is constitutional
ii. Concerned that this will lead to everyone wanting de novo review.
iii. Congress didn’t have to create the federal courts at all, so nothing wrong with giving an Article I judge the power to review constitutional and jurisdictional issues
iv. Believes Hughes wrongly took due process case and applied it to separation of powers, believing Congress lodging of some of Friendly’s functions in agency instead of federal court unconstitutional
v. Contrast to his opinion in Ng Fung Ho v. White. If government wanted to deport someone, must be given art. III de novo review regarding finding of whether or not person is citizen, b/c involves constitutional question. Arguably there he was more concerned about due process and insufficient judicial review.  Finds sufficient judicial processes in Crowell by some official, so doesn’t see the need for more review.
i. in Ng Fung Ho v. White – citizenship was fundamental right for which judicial process was required in deportation.  In this case there was no process at all (not about agency v. judicial process)
E. Northern Pipeline Construction Co v. Marathon Pipeline Co. (SCTOUS, 1982) [Brennan]

a. Facts:  In case of Art. I bankruptcy judges, Ct. restricts Congress’ ability to delegate adjudicatory powers to non-art III decision makers, including jurisdictional facts.  People wanted to bring state K claims also to bankruptcy court (b/c its implicated in the bankruptcy).  This is taking a private right under common law into Article I court.  Not okay.  Brennan held Congress may only commit public right matters completely to non-judicial executive determination, and Northern Pipeline’s claim is a private, not public right.  
b. Distinguishes Crowell by saying that case dealt with a private right created by Congress, not just a private right at common law

c. Analysis:
i. From an efficiency perspective of all claims being in one court, bankruptcy ct. should have been able to deal with jurisdictional facts. Court may have been motivated by limited normal function of bankruptcy courts and issues of conflict of interest of function of bankruptcy court in the context of a related contract claim. Overall, reasoning is too much intrusion into Art. III function.
ii. No Private Right Exception: Brennan distinguishes Crowell by saying that was a federally created private right of action, while this is a common law derived private right of action that has to be dealt with by Article III courts.
d. White’s Dissent:
i. no real political issues here so the obsession with separation of powers seems unfounded (no worry about factionalism or abuses of discretion since not a politically charged issue)

ii. Traditional separation of powers concerns were satisfied by presence of judicial review by appellate court.  There was sufficient due process.
F. Commodity Futures Trading Commission v. Schor (SCOTUS, 1986) [O’Connor]

a. Facts: Whether Congress can constitutionally grant to CFTC the power to adjudicate ordinary state law contract claims between two individuals.
b. Holding: No threat to separation of powers. Just as Congress may encourage parties to settle dispute out court or arbitrate, they may make available a quasi-judicial mechanism through which willing parties, may, at their option, elect to resolve their differences.
c. CFTC is narrower than bankruptcy law in Pipeline and so agency adjudication is okay, no worry of intrusion on separation of power

d. O’Connor advocates a flexible case-by-case approach to determine who should have the power, agencies or Article III court ( departure from formalism the court upheld earlier

e. Agency cannot decide private right of action at common law that were not created by a congressional statute

f. Analysis:
i. Weighted factor approach: (1) extent to which the “essential attributes of judicial power” are reserved to Article III courts (2) the extent to which non-article III forum exercises range of j/d and powers normally only vested in Article II courts (3) origins and importance of the rights to be adjudicated and (4) concerns that drove congress to depart from the requirements of article III. (5) subject to judicial review
ii. Public/private right?  Counterclaim is a private right derived from state common law.  Should require Article III review (Northern Pipeline), however, court analogizes situation to a public right of action or a private right of action that Congress created (e.g. Crowell)
iii. No Intrusion into Art. III: In this situation, Article I court had particularized jurisdiction, limited power, and low danger of encroachment into Article III courts (as opposed to bankruptcy courts. that face broad-based state law claims). Doesn’t think circumstances constitute sufficient intrusion into the judiciary to be a problem. Distinguishing factor in these cases is breadth of intrusion.
iv. Justification for moving power to agency from Art. III courts: Fundamental feature of regulatory state that agencies have special expertise that advances public interest by this expertise as well as creates efficient adjudication. Crowell does not reject this, only distinguishes when it is appropriate.
v. Refers to Northern Pipeline considerations to distinguish this case and not overrule Northern Pipeline.
vi. Flexibility Shift in private right claims.  Belief that intrusion issues can be examined situation by situation.  Legal process approach.  If there is trend away from formalism, Schor might be where they’re willing to go more frequently.
g. Brennan’s Dissent:  this is a slippery slope eroding power of Article III courts.  He is staunch protector of strong judicial power
G. Thomas v. Union Carbide Agricultural Products Co. (SCOTUS)

a. again, agency adjudication ok with a private right because it is a right created by congressional statute.

b. policy concerns:  efficiency!

c. When plaintiff has a choice between an agency and Article III court and opts to bring suit in the agency court, plaintiff cannot subsequently challenge jurisdiction of the agency court

IV. Agency Decision Making
Due Process and Administrative Agencies
-  Is there a property or liberty interest?
-  What kind of process is warranted?
* Agency must choose from Friendly criteria to protect individual rights and balance interests accordingly

· Why Process?

· Consistency and Regularity

· Judicial Review

· Can review denials for accuracy, fairness and statutory standard

· Fairness

· Get your day in court

A. Rule Making and Adjudication: The Constitutional Distinction
a. Londoner v. Denver (SCOTUS, 1908) 
i. Facts:  Colorado statute provided that a board of public works, after notice and opportunity for a hearing could order the paving of a street on petition of majority of owners of property.  Property owners challenge the assessment of a tax against them to cover the costs of paving. Statute provided hearing and notice of participation.  After paving, assessment for tax was done and THEN hearing/written objections were allowed.  Plaintiffs charge that council’s action in authorizing improvements without adequate notice and opportunity for hearing violated due process
ii. Holding:  Something more than written objections after assessment is required by due process.  Oral objections are required.
iii. Court declares this constitutional but is not strict in what due process is required – just informal and brief hearing
1. “but even here a hearing in its very essence demands that he who is entitled to it shall have the right to support his allegation by argument, however brief and proof however informal”
b. Bi-Metallic Investment Co v. State Board of Equalization (SCOTUS, 1915) [Holmes]
i. Facts:  P real estate owner given no opportunity to be heard before increase in valuation of all taxable property in Denver by 40% by State Board of Equalization and Colorado Tax Commission.
ii. Holding: Property was not taxed without due process of law.  No public hearing was required here
1. this was more legislative than adjudicative
2. no need for a hearing because legislature is controlled by citizens actions at the polls.  Legislatures, unlike courts, act out in public eye
3. where agency is acting as a legislature or in place of a legislature, there isn’t any specific individual right to due process
4. where rule of conduct applies to more than a few people it is impracticable that everyone should have a direct voice in its adoption

a. distinguish from Londoner which was a profound effect on relatively few people
iii. here, efficiency trumps due process

iv. Professor Davis: key to determining whether trial-type hearing is required is whether the controversy turns on “adjudicative facts” or “legislative facts”. 
1. Adjudicative facts- ought not to be determined without giving the parties a chance to know and to meet any evidence unfavorable to them without providing an opportunity for trial. 
2. Legislative facts- parties have little to contribute to and trial not required for determination of these disputed issues.
B. Due Process Hearing Rights and the “New Property”
a. New Property – property no longer viewed formalistically.  Includes statutory entitlements, rights and responsibilities and relationships with the gov’t.
b. STEP 1:  IS THERE PROPERTY DEPRIVATION?
c. Goldberg v. Kelly (SCOTUS, 1970) [Brennan]
i. Facts:  Action by residents of NYC whose financial aid under state’s home relief program was terminated without proper notice or hearing.  They say there is a property interest and so they need to be afforded appropriate due process
ii. Holding:  Pre-termination hearing is required for due process

iii. Analysis: 

1. Recognizes the intangible rights given by the statute in addition to the tangible contract based property rights are both enforceable as property rights.  Broad property interest concept
d. Board of Regents of State College v. Roth (SCOTUS, 1972) [Stewart]
i. Facts:  Professor Roth was hired for one year with no renewal clause in his K.  When he is not rehired, he asserts that failure to give reasons or opportunity for hearing violated due process.  The question is whether the right to a job is a protectable property interest
ii. Holding:  Court finds that a finding of property interest is stretched too far with the concept of hiring
iii. Analysis:

1. Understanding of property has evolved but not as far as dissent asserts
iv. Deciding whether interest deserves protection: 
1. Sources of DP: Finds property interest entitlement defined by original contract.  More textual reading than Marshall. Also looked to independent sources to define property rights- here, state law, which gives informal tenure after four years.
2. Burden remains on moving party to show that property interest is actually a protected interest.
3. ( Stewart applied two-step process, but never gets past first step to (2) what kind of protection is warranted.

e. Perry v. Sindermann (SCOTUS, 1972)
i. Facts:  Teacher is employed for 10 years under a series of one year contracts.  There is a defacto system of entitlement of tenure when you work for 7 or more years (so P had passed threshold).  Contract of teacher is not renewed and he brings suit claiming entitlement to hearing based on policies and practices of the institution
ii. Holding:  Had legitimate property right based on the informal tenure system and should have an opportunity for a hearing before the district court
f. STEP 1: IS THERE A LIBERTY DEPRIVATION?
g. Different nature than property entitlements. Plaintiffs in both Roth and Sindermann argue 
i. Property: “I’m entitled to my job,” and 
ii. Liberty, “I have the right to exercise free speech/be free from certain interferences without being discharged from job.” 
h. Roth: Stewart says state didn’t do anything to prevent Roth from getting another job, so they did not impinge upon his liberty, (and no property interest b/c no legitimate claim of entitlement in the contract.) 
i. Sindermann: If failure to renew K was in retaliation for exercise of 1st amendment rights, then action infringed on liberty, (and informal tenure system gave him property interest in continued employment, independent of free speech claim.)
j. STEP 2: WHAT PROCESS IS DUE?
i. Due Process Accordances, By Judge Friendly

1. Unbiased tribunal

2. Notice of proposed action the grounds asserted for it

3. Opportunity to present reasons why the proposed action should not be taken

4. Right to present evidence including the right to call witnesses

5. Right to know opposing evidence

6. Right to cross-examine adverse witnesses

7. Decision based exclusively on evidence presented

8. Right to counsel

9. Requirement that tribunal prepare a record of evidence presented

10. Requirement that tribunal prepare written findings of fact and reason for decision

k. Goldberg asses using no balancing test.  It tailors the process to the needs of the recipient.
l. Matthews on the other hand uses a BALANCING TEST/COST-BENEFIT ANALYSIS
m. Matthews v. Eldridge (SCOTUS, 1976) [Powell]
i. Facts: Issue is whether the decision to terminate disability payments under social security without an evidentiary hearing violated due process
ii. Court finds a protected property interest but finds that there was sufficient process
iii. Holding:  Balancing of private interest, risk or error and value of additional safeguards and public interest.  Evidentiary hearing is not required prior to termination of disability benefits and present administrative procedures fully comport with due process
iv. Analysis:

1. Cost-benefit analysis: 
2. Check to see if balancing was done correctly – equities properly weighted.
v. Test for Due Process Sufficiency:

1. Strength of the private interest affected by government action

2. Risk of erroneous deprivation and probable value of additional safeguards

3. Government interest in proceeding [in using required procedures]  including fiscal burdens and public interest

a. contrast with Goldberg, where termination of welfare benefits required more process
vi. “the essence of due process is the requirement that “a person in jeopardy of serious loss [be given] notice of the case against him and opportunity to meet it.”  All that is necessary is that the procedure be tailored, in light of the decision made, to the “capacities and circumstances of those who are to be heard” to insure that they are given a meaningful opportunity to present their case.”

C. The Administrative Procedure Act (APA)
a. What is the APA?
i. APA since 1946 has provided the basic structure of procedures for federal administrative agencies.  Requirements are geared towards the fundamental distinction between rulemaking and adjudication and whether organic statutes establishing the administrative function in question requires that the agency act on basis of a “record” after opportunity for an agency hearing
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b. Adjudication
i. Formal, on-the-record Adjudication:  hearing on the record and application of APA’s procedural rules

1. Formal adjudication necessary in cases where agency is imposing sanction or liability on a party

2. decision be made “on record after opportunity for agency hearing”
3. requires more due process

4. Universal Camera
ii. Informal Adjudication:  no hearing on the record is required, agency can provide whatever procedures it wants.  It’s a catch-all category encompasses all agency dispositions other than rulemaking and includes a vase number of agency decisions.  

1. Not well defined

2. “arbitrary and capricious” standard of review
3. Causes most adjudication about what the requirements for informal adjudication are

a. Overton park, Scenic Hudson
iii. Pros of adjudication:

1. ensures all that interests are heard

2. high level of specificity

3. retrospective aspect to action

4. requirement of record permits judicial review

5. ensures independence of agency actions from capture

iv. Cons of adjudication:
1. More expensive and more time-consuming than rule-making

2. Cumbersome and inefficient

3. High level of specificity means the action may affect some individuals disproportionately
4. Input limited to parties in the case

5. Less public notice

c. Rule-making
i. Informal Notice and Comment Rule-Making:  notice and comment for most rules, this is the most common

1. Covered by APA §553

2. Purpose is to enlighten decision maker by exposure to viewpoints from interested persons, but the agency is NOT required to base its final decision on written comments submitted

3. 4 Step Process

a. Notice of proposed rule-making in the federal register

b. Opportunity for “interested persons” to comment by written submission and oral argument – agencies decide what they want to hear

c. Rule goes into effect with issuance of a “concise general statement of rule’s basis and purpose”

d. 30 day period after which rule goes into effect

ii. Formal Rule-Making:  requires hearing on the record

1. High cumbersome
2. SCOTUS severely restricted coverage of APA’s formal rulemaking procedures by insisting that the relevant statute explicitly provide for a hearing on the record
iii. Pros of Rule Making
1. Broader action than adjudication

2. Prospective action that applies to all individuals simultaneously

3. Gives opportunity for dissent

4. Provides notice to public through publication

5. Can look at a numerous sources and materials – not limited by trial procedures

6. Available for notice before promulgation – allows time for dissent/rebuttal
7. Avoid singling out individuals

iv. Cons of Rule-Making
1. not all interest may be heard

2. Concern of agency capture and control

3. No record process required and so could deprive some of right of judicial review (or just make it more difficult)

d. Tendency of agencies has been to act informally – and a trend towards notice-and-comment rule-making
e. National Petroleum Refiners Association v. FTC (D.C. Cir, 1973)

i. Facts:  Question of whether FTC can promulgate rules rather than making changes through a case-by-case adjudication.  The rules were meant to clarify a broad standard of illegality that the agency is empowered to prevent.  This would be notice-and-comment rulemaking.  D.C. Circuit says yes and highlight benefits of rulemaking
ii. Holding:  Enabling statute gives FTC substantive informal notice-and-comment rule-making power even if they have only used adjudicatory methods for the last 40 years
iii. Analysis
1. efficiency through rule-making with more fairness to parties.

2. This is quicker than judicial proceedings

3. rules are more specific then adjudicative holdings

4. Industry will comply more thanks to clearer directives

5. not concerned with the legislative grant of power, since there is still the safeguard of judicial review 

V.  Judicial Review of Administrative Agency Action
· APA §706: findings of agencies can be reviewed by the courts when

· Finding of facts: substantial evidence on the record as a whole test

· Finding of discretion: arbitrary and capricious standard

· Finding of law: Chevron Test
· “the reviewing court shall hold unlawful and set aside agency action, findings, and conclusions found to be:  arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law …unsupported by substantial evidence in a case subject to sections §556 (hearings) and §557 (initial agency decisions on the record)…or unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.”

· Agency Discretion v. Agency Fact-finding  (def) Hudson and Overton Park address judicial review of agency actions which are more akin to legislative or policy-making decisions and applications of law to particular facts, and less like fact-finding adjudicative (Universal Camera) or rulemaking situations. (Also, discretion diff. from Chevron- stat. interpretation type b/c here statute is clear, and only question is how to apply it.)
· Two differences: less record to review when agency exercises its discretion, and there is a substantive component to its decision that must be addressed.
· Agency Discretion v. Agency Law-finding: Questions of law involve what statutory interpretation Congress intended while questions of discretion are different type of decision- Statutory standard is clear, but question is whether agency properly executed this clear standard.
· Signals:  Questions of law when statute has ambiguous parts such as “to the extent feasible,” “best available practices…” some law cases also have discretion issues.
A. Judicial Review of Questions of Fact
a. Need for JR of Agencies: If agencies were free to find whatever facts they pleased without regard to evidence, they could alter operation of statutes so as to change their meaning. 
b. Need for JR Limitations If courts decided each relevant factual issue de novo, would destroy purpose of admin agencies.  No speedy resolution, ability of agencies based on experience lost, and agencies would become little more than evidence gatherers with decisional responsibility shifted to judiciary. 
c. Agency’s Fact-Finding Breadth Depends On: court’s confidence in the agency, the judge’s reaction to the underlying merits of the decision, the judge’s confidence in her own ability to deal with technical matters, and the sheer bulk of the record
d. History: 
i. Labor legislation of the 1930s shows judicial hostility to economic weapons used by labor in its struggle to organize. Camera was a response to this, and courts subsequently exercised restraint in overturning findings by the NLRB.  
ii. Ambiguous SCOTUS decisions created confusion among lower courts about whether they should consider the entire record when ascertaining the substantiality of the labor board’s position or only that evidence favorable to the board’s decision.  
e. substantial record of the evidence on the whole test
i. Intermediary position of judicial review
1. is one of efficiency, that measures reasonableness.
2. narrow standard, permitting administrators greater discretion in fact finding than accorded to trial judges
3. the greater the importance the agency’s expertise, the greater deference they will afford

ii. where there is formal adjudication, the standard of review is that the court will review the agency’s determination for substnaital evidence on the record as a whole – if reasonable person looked at the record as a whole, would agency’s determination be reasonable?
1. set aside agency action finding unsupported by substantial evidence in formal adjudication looking at the record as a whole.
f. Consider:
i. is substantial evidence formula in agency’s favor?
ii. does examiner contradict agency, and is he passing facts, or actually finding?
g. NLRB v. Universal Camera Corp. (SCOTUS)

i. Facts: Employee is fired and it is contested if he is fired for insubordination or for testifying against the management.  This is clear question of fact.  NLRB ignored the findings of the agency examiner.  Issue is whether the “substantial evidence” formula requires consideration of substantial evidence on record as a whole when ascertaining the correctness of labor boar’s position or only substantial evidence on the record which includes evidence favorable to the board’s decision.  How much weight should be given to examiner below
ii. Holding:  Court must examine substantial evidence on the record as a whole
1. Hybrid model of fact finding:  Examiner below’s finding are not binding but must be taken into account as part of the record as the whole

2. addresses the problem that trial examiner is not as much of an expert as agency

iii. Link to delegation: Congress can give fact-finding role to non-Article III court because reviewing court can use those facts instead of finding its own facts.

h. Allentown Mack Sales & Services v. NLRB (SCOTUS, 1998) [Scalia]
i. Facts:  NLRB regulation that employer who believes union no longer has support of employees can refuse to bargain as long as the employer can show “good faith reasonable doubt” about the union’s majority support.  [can be through internal poll of employees].  NLRB concluded that plaintiff did not have a reasonable doubt and the court considers whether test is consistent with National Labor Relations Act and whether NLRB’s factual determination was supported by substantial evidence on the record as a whole

ii. Holding:  

1. “reasonable doubt” test is consistent with the act

2. Factual findings are not supported by substantial evidence on the record as a whole because no reasonable jury would come to the NLRB’s conclusion

a. No substantial evidence when no declaration of standard: Board was not forthright and used one standard in principle and another in practice, thereby disguising policy-making as fact finding. If NLRB was applying a different standard, then it had to announce that standard.  
iii. Analysis:
1. Category of judicial review: Fact specific application so no Chevron... Scalia treats this as substantial evidence, but it may also be analyzed as question of discretion in that Ct. decided Board’s adoption of the same standard to justify a poll and to justify outright withdrawal was not so irrational to be “arbitrary and capricious”.

B. Judicial Review of Agency Exercise of Discretion
a. §706(2)(A) – court is to set aside findings and conclusions found to be arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law
b. HARD LOOK DOCTRINE

i. Require that agencies consider all relevant policies in their proceedings and opinions 

ii. (consider all alternatives, etc), but has since morphed into courts requiring agencies to develop an evidentiary record reflecting the actual and analytical basis for their decisions, to explain in considerable detail their reasoning and to give “adequate consideration” to the evidence and analysis submitted by private parties so that the review of agency decision was easier.

1. Narrow standard of review, where Court cannot reverse simply because agency came to a decision they disagree with.  If agency process was reasonable based on the procedure the agency followed and the decision adequately justified, then agency can come to any conclusion it wants.   
2. Consequence: Court usually does not condemn agency’s choice as faulty, rather remand for further proceedings in which agency may buttress its original choice with more extensive analysis.  
iii. question is: Did agency properly do its job?
1. abuse of discretion standard is about looking at how agency went about doing its job.
	  Agency Rule is Arbitrary & Capricious if:
1. Agency relied on factors congress did not intend it to consider
2. Failed to consider an important aspect of the problem
3. Offered an explanation for the decision that runs counter to evidence before the agency
4. So implausible that it could not be ascribed to a difference in view or product of agency expertise



c. General Rule: Agency can change as long as reasons to justify change and there is a record that courts can review.
d. What does enabling statute allow agency to do?
i.  (Scenic Hudson, also does it req. Ct. to review agency action on the basis of a substantial evidence test or a statutory command to reverse only if A&C?)  
ii. Is it covered by APA? (Informal adjudication- Overton Park)
e. “Arbitrary and Capricious” factors (Overton Park)
1. (1) Question of whether secretary acted within his statutory authority.  Did action meet statutory, procedural, or constitutional requirements? 
2. (2) Did the secretary abuse his discretion?  Were his actions arbitrary, capricious, or not otherwise in accordance with the law?
3. (3) Did secretary follow the correct procedures?  Did Secretary make decision considering all relevant facts?  
f. Did Court take hard look? 
i. The more discretion, the harder the look (Scenic Hudson)
ii. Is there the required record of decision that reflects factual and analytical basis for decision?  Overton Park)
iii. Rescission has higher standard (more so than Question of Law- Chevron upheld)
iv. The role of court is not to 2nd guess, but to assure that the agency have taken a hard look at the issue
g. Judicial review but not de novo review
	No de novo review unless...
               1.  De novo review authorized when action is adjudicatory in nature and agency fact finding is       

                   Inadequate
               2.  Applicability of regulation to the defendant is in question


h. Scenic Hudson Preservation Conference v. FPC (2nd Cir., 1965)
i. Facts:  ConEd wanted to build pumped storage hydroelectric project, but conservations objected that FPC’s approval of it failed to consider several factors, including expert testimony.  Agency is required by the statute to consider all possible alternatives and institute the best option.
ii. Holding:  Commission has affirmative duty to consider all relevant facts and should reexamine all questions on which the court deemed the record insufficient.

iii. Analysis: 

1. Enabling Statute: Did not require reviewable findings of facts.
2. Hard Look at Discretion: The more discretion the agency exercises, the harder the court will look at that action.  
3. Judicial remands allow delays that can prevent rule or project from going forward OR the possibility for a shift in agency policy
a. This was possibly in vain: 5 year delay between cases meant mounting costs, deterioration of Con Ed’s financial position, and changing power needs, with consequence that it was never build.
i. Citizens to Preserve Overton Park v. Volpe (SCOTUS, 1971) [Marshall]

i. Facts:  Secretary of Transportation authorized construction of a freeway through Overton park.  Secretary not to authorize use of federal funds to finance the construction of highways through public parks if a “feasible and prudent” alternative route exits.  If no such route is available, the statutes allow him to approve construction through parks only if there has been “All possible planning to minimize the harm.” Law is very clear.
ii. Holding:  While formal findings were not necessary, a judicial review based only on litigiation affidavits is inadequate.  Need an administrative record that was before the Secretary at time of his decision.

iii. Analysis:
1. Enabling Statute:  Discretionary process similar to informal adjudication- not really covered by the APA.  Therefore, courts have authority to suggest more process, and fleshes out procedure as move law forward. Court charts new ground.  
2. Arbitrary and Capricious Standard::
(1) Question of whether secretary acted within his statutory authority.  Did action meet statutory, procedural, or constitutional requirements? 
(2) Did the secretary abuse his discretion?  Were his actions arbitrary, capricious, or not otherwise in accordance with the law?
(3) Did secretary follow the correct procedures?  Did Secretary make decision considering all relevant facts?
3. Hard Look’s Record Req.: Necessary even if informal.  
4. Judicial Review
a.  Court holds they have review capacity, but not de novo trial capacity, which is only permitted when the action is adjudicatory and the fact-finding procedures are inadequate.  APA §706.  Question whether the Ct. usurped power of the agency. 
j. State Farm (SCOTUS, 1983) [White]
i. Facts: Plaintiff sues agency saying that the agency’s policy change not to require passive restraints (passive seat belts or airbags)  in cars was arbitrary and capricious.  
ii. Agency failed to consider alternative of requiring airbags instead of allowing manufacturers to have the option of passive seatbelts
iii. Agency held view that passive belts would be detached and so were not effective.  This ignored evidenced that showed the problem with seatbelts was inertia and so people who fail to attach manual belts would not take steps to detach passive belts.  
iv. Court finds this review by the agency to be arbitrary and capricious.
v. Holding: Arbitrary and capricious abuse of discretion because failed to consider all alternatives (i.e. requiring airbags) and evidence fails to support their conclusion regarding seatbelts.  Agency did not provide information to back its decision, especially in light of evidence on the record. 
vi. Politics – Rehnquist’s Dissent: Agency’s view was not arbitrary and capricious, and that while standard seems to related to election of new President of different political party, a change in administration brought about democratically is reasonable basis for agency’s reappraisal
vii. Congress delegated obligation to issue motor vehicle standards under guidelines that standard shall be practicable, stated in objective terms - this is vague
1. Contrasted with Sweet Home and Chevron where the statute is detailed
2. In this statute, there was no question what the mandate was, and so it was left in hand of agency to figure out – reviewable under abuse of discretion
k.  Questions to Consider when Apply Clear Laws to Facts:
i. Did the agency consider all relevant factors?  (Scenic Hudson, Overton Park, State Farm)
ii. Was the agency’s action reasonable, or was it a clear error of judgment?
iii. Did the agency follow all appropriate procedures in exercising its discretion?  (Overton Park, State Farm)
C. Judicial Review of Question of Law: Statutory Interpretation Revisited
a. NLRB v. Hearst Publications (SCOTUS, 1944)
i. Facts: 4 publishers of LA daily newspaper refused to bargain collectively with union representing newsboys who distribute their papers on the streets of the city.  Publishers contend they are not required to bargain because “newsboys” aren’t their “employees” within the meaning of the term in the National Labor Relations Act.  NLRB made decision through formal adjudication
ii. Holding:    Where the question is one of specific application of broad statutory term that the agency administering the statute must determine, the reviewing court’s function is limited
1. terms and purpose of the statute, as well as the legislative history show that congress had in mind no such patchwork plan for securing freedom of employees organization the collective bargaining
iii. Analysis:
1. court defers to agency’s judicial role

2. Statutory Interpretation 

a. Because NLRB concluded that congress intended newsboys to be employees, the court won’t change that

b. Agencies should determine the applications of broad statutory terms and the courts should give that agency determination weight

i. Court should decide on pure questions of law

3. Consistent with Chevron (which comes later) – ambiguity in statute ( implicit delegation

iv. give agency deference – policy reasons
1. agency has greater expertise in the matters

2. agency role is more than a fact-finder – has legislative and adjudicative functions

3. ensures a national standard

b. Skidmore v. Swift & Co. (SCOTUS, 1944)
i. Facts: Employees brought action under Fair Labor Standards Act to recover overtime payment for answering alarms.  Agency Administrator expressed non-binding opinion that part of the time constituted work time, but other parts did not (leisure, personal activity).  Narrow issue: how to determine overtime. Broader issue: what is court’s role with regards to agency decisions.
ii. Holding:  Conclusions of Administrator determine policy that guides application.  Weight of such judgment will depend on a case-by-case basis upon the thoroughness evident in its consideration, validity of reasoning and consistency with earlier pronouncement

1. Here the administrator’s understanding of law was erroneous and not followed
iii. “rulings of administrator under this act, while not controlling, do constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance.”
iv. Statutory Interpretation


1. the court says an administrator’s interpretation is not controlling but is persuasive since it “constitutes a body of experience and informed judgment to which courts and litigants may properly resort for guidance,” and if administrator’s decision persuasive and thorough, then it should be followed

v. Enabling statute:

1.  Congress through enabling statute FLSA made agency more limited and informal, with only advisory capacity, then they did NLRB who makes legislative policy FLSA. Court. thus makes decision based on how each agency is deputized by Congress in the enabling statute.
2. Agency responsible for enforcing statute in Hearst, so greater deference than Skidmore, where agency is not responsible for enforcement of statute.
vi. says that informal decisions do not carry the weight of notice-and-comment rules but can be afforded deference
c. Chevron Inc. v. Natural Resources Defense Council (SCOTUS, 1984) [Stevens]
i. Facts:  According to statute that requires states to develop air pollution plants that “require permits for construction of new or modified major stationary sources,” EPA promulgated notice and comment rulemaking that allowed states to define an entire plant that contains different kinds of pollution emitting units, as a single “stationary source.”  This allowed them to add units without complying with the act [in non-attainment states] since the owner would be free to act as long as total emissions became no worse [bubble concept]
ii. Broader issue is deference

iii. Holding: Congress did not speak to the issue and that it was role of the judiciary to respect the agency if it was a permissible construction and Congress was silent.  
1. Bubble concept was a permissible construct and so deference was appropriate to agency decision.

iv. Chevron Step 1:
1. Did Congress directly speak to the precise question at issue?
a. If intent of congress is clear, the test ends at Step 1.  Court and agency must give effect to the unambiguously expressed intent of congress
b. Determine whether or not Congress spoke to the issue using the traditional tools of statutory interpretation
i. “judiciary is final authority on issues of statutory construction and must reject administrative constructions that are contrary to clear congressional intent.  If a court employing traditional tools of statutory construction, ascertains that Congress has an intention on the precise question at issue, that intention is the law and must be given effect.”
c. Delegation to the agency can be express or ambiguous/implied

i. If agency has general rulemaking power and is engaged in notice and comment rulemaking, Court takes Congressional silence as an implicit delegation of authority to the agency.

1. express delegation = arbitrary and capricious review

2. implicit delegation = reasonableness review
d. keep in mind Congress’s silent doesn’t necessarily mean congress wanted agency to speak, but its at least an implicit implication of that
e. here court said Congress did not speak directly to the precise question
v. Chevron Step 2:
1. If statute is silent, question is whether agency’s answer is based on permissible construction of the statute
a. If the construction is reasonable, there is agency deference
b. Policy: “Federal judges…have a duty to respect legitimate policy choices.” Judges are not experts and are not part of political branches. Contrast to agency.  
i. Agency has expertise and judges are not expert in all field
c. here EPA’s definition of “source” is a permissible construction of the statute

d. Primary hurdle is passing Step 1 by showing that Congress deputized the agency.  Once you get to Step 2, Court will most times defer to the agency. No Supreme Court decision has yet to invalidate an agency decision under Step 2 of Chevron Test
e. Immigration & Naturalization Service v. Cardoza Fonseca (SCOTUS, 1087) [Stevens]
i. Facts:  2 statutes dictate deportation: INS long held  “clear probability of persecution” as standard for Attorney General to grant asylum.  (more likely than not).  Question is whether this standard abides by Immigration Act that forbids Attorney General from deporting if alien’s life or freedom would be threatened and permits granting of asylum if fear of persecution (subjective belief)
ii. Holding:  “while the courts must respect agency interpretation, the task today is narrower and within the province of the judiciary. “
iii. This is Chevron Step 1
iv. Using statutory interpretation, traditional role of the court, shows that this reading by Attorney General was contrary to Congressional intent and the legislative history.  
v. Infer that 2 statutes had 2 different standards.  Moreover this is a pure question of law which the courts are supposed to determine and interpret.
vi. Scalia’s Concurrence:  doesn’t like the court substituting its own statutory interpretation for the agency’s – wants a bright-line test instead.  Chevron says we have to give agency deference unless interpretation is inconsistent with clearly expressed congressional intent and these results seem to contradict that.
D. Limitations on Chevron
a. Emerging Rule:  
i. When Congress does not speak to the issue, as per Chevron Step 1 AND there are no other indications besides silence, there is no Congressional delegation, Skidmore deference (and not Chevron) deference is warranted
1. signal/indications = adjudication or notice-and-comment rule making
b. Christensen v. Harris County (SCOTUS, 2000) [Thomas]
i. Facts:  Federal Labor Standard Act says if employee works beyond 40 hours you have to pay them time and half. If accumulate the compensatory time, eventually there was a cap and you had to be paid in cash.  But county didn’t have the money to pay so they tried to enforce compulsory use of comp. time.  Administrator of FLSA says you can only do that if there’s an agreement ahead of time.  There is none here, but try to force anyway.   Plaintiff wants deference to agency letter that employer cannot force him to do so.  Does the county’s policy of ordering employees to use compensatory time at specified times violate Department of Labor opinion letter that prohibits this?
ii. Interpretations were contained in policy statements, agency manuals and enforcement guidelines, all of which lack the force of law and DO NOT warrant Chevron deference
iii. Holding: Congress is silent as to the issue AND there is no delegation through informal rulemaking or adjudication.  So the letter only warrant Skidmore deference. 
1. When Congress is silent, opinion letters, unlike notice and comment rulemaking or formal adjudication that are agency interpretations of a regulation do not require Chevron deference
iv. Scalia’s Concurrence:
v. Breyer’s Dissent:
c. United States v. Mead Corporation (SCOTUS, 2001) [Souter]
i. Facts: Whether tariff classification ruling of “day planners” by the US Customs Service (ruling letter by the Secretary) deserves judicial deference
ii. When Congress is silent AND there is no delegated rulemaking or adjudication ( Skidmore deference
iii. Holding: No judicial deference is warranted because there is no indication that Congress intended such a ruling to carry force of law (no implicit or express delegation of power to engage in adjudication or notice and comment rulemaking or other indicators that Congress imbued them with the power).  Under Skidmore, ruling is eligible to claim respect
iv. Signals of Congressional delegation:
1. Clearest signals: formal notice and comment rule-making or formal adjudication power.  Can be other clear signals as well.  
a. Specificity of the statute suggests less agency discretion.
b. (Silence and ambiguity DO NOT constitute delegation of authority to the agency.)
v. Scalia’s Dissent:  Court has replaced Chevron test with a 3 part test that has no rules and the effect will be confusion and an artificially induced increase in informal rulemaking. .  Congressional silence should be an acceptable signal for delegation and if agency is trying to act in an authoritative way they should be given Chevron deference.  This decision will
1. confuse things, impreciseness
2. increase informal rulemaking
3. ossify large parts of statutory law
4. breathes life into anachronism of Skidmore

d. Ohio v. Department of Interior (DC Circuit, 1989)
i. Chevron Step 1 Analysis
ii. Facts:  Petitioners challenge DOI’s “lesser of” rule that provides damages of despoilment for natural resources shall be the “lesser of (1) restoration costs or (2) diminution of use value” as violation of CERCLA, which requires damages to be at least sufficient to pay cost of restoring.
iii. Holding:  DOI’s “lesser of” rule is contrary to expressed intent of Congress to establish preference for restoration costs as a measure of damages (CERCLA)
1. lesser of = not reasonable
iv. Chevron Step 2 (or maybe Step 1 Analysis)
v. Facts: DOI limits recovery to use value of price commanded by resource on open market.  Petitioners maintain that emphasis on market value is unreasonable interpretation of statute under 2nd prong of Chevron
vi. Holding: DOI erroneously construed statute which requires them to consider factors including “but not limited to … use value”
1. erroneously suggest possible Step 1 issue instead of Step 2 since not “unreasonable” but rather conflicted with Congressional intent.  Since language explicitly delegated authority to determine procedure for assessing damage to the agency, it is considered Step 2.
a. Use value = not unreasonable
vii. Chevron Step 2 Analysis
viii. Facts:  One of the approaches to use valuation is “contingent valuation” which are techniques which set up hypothetical markets to elicit an individual’s economic valuation of a natural resource.  Petitioners argue contingent value is inharmonious with common law damage assessment principles of CERCLA and is not the  “best available procedure”
ix. Holding:  DOI’s contingent valuation methodology is reasonable and consistent with congressional intent and thus is worthy of deference
1. contingent valuation = reasonable
e. Revisit Former Cases
i. Post 1900 trend in favor of less deference and greater reliance on plain meaning.  But should a dictionary have authority in face of agency interpretation
ii. Do MCI and Brown create general exception to Chevron, suggesting that large public policy issues can’t be resolved by agencies and must be resolved by Congress?
iii. MCI
1. Seems to end at Step 1
2. Congress was clear and spoke to the issue:  long distance carriers had to file rate tariffs and the word “modify” did not intend agency’s interpretation of exemption
a. Modify doesn’t mean “total exemption” – that is a fundamental change 
3. Passes Mead requirement (Chevron Step 0) – Agency had notice and comment rulemaking
iv. Sweet Home
1. Step 1 or 2?
2. Step 1:  Congress spoke clearly as to the issue
3. Step 2:  Congress had not spoken, so deference to agency was warranted.  But court goes through and decides agency decision was in line with Congressional intent
a. Using traditional tools of statutory interpretation
b. Given that Congress’s clear expression of the ESA’s broad purpose is to protect endangered and threatened wildlife, the secretary’s definition of harm is reasonable.  
4. Part of the problem is the procedural posture- challenge to statute on its face.  Makes it more difficult to apply Chevron test cleanly.  Court would have to find that Congress never intended for agency to make their decision at all.  Higher burden than normally under Chevron.
5. Step 1, but seems like step 2 b/c of all analysis done to say that agency interpretation is reasonable. Really, court is expressing the  point that Congressional  intent is clear. 

v. Brown & Williamson
1. Step 1
2. Congress spoke to the issue holistically through a number of statutes and enabling statute as a whole.  Congress did not intend to give the FDA this power
3. Congress spoke and did NOT intend to delegate to the FDA and so the agency ruling is incompatible
VI.  ERISA – Employment Retirement Income Security Act (1974)
A. History
a. Regulates the relationship between employers and employees with regard to employee benefit plans (pension, welfare, etc)
b. Purpose = uniformity of remedy
c. Employee welfare benefit plan = one which provides to employees medical, surgical or hospital care or benefits, or benefits in the event of sickness, accident, disability or death
d. This is an example of Congress modifying/altering what would otherwise be a private market transaction (contractual agreements in private market
e. Justifications for ERISA
i. Correct the bad flow of information from employers to employees
ii. Improve the ways employers administer the plans
iii. Create uniformity across the country (all 50 states, employers not subject to differing laws)
iv. Exercise national police power – it is in the public’s best interest for congress to get involved in employee benefit plans

v. Require plan administrators to act under specific rules of fiduciary responsibility
f. Act passed under Commerce Clause of the Constitution (Article I, §8)

g. ERISA doesn’t regulate how much needs to be included in a benefit plan – only regulates once there is a plan in place

h. Basic Sections
i. §502 Civil Enforcement: prevents alternative remedial scheme.
1. Persons empowered to bring a civil action
a. by participant or beneficiary
i. for relief provided for in subsection (c)
ii. to recover benefits due to him under the terms of his plan, to enforce his rights under the terms of the plan, or to clarify his rights to future benefits under the terms of the plan
b. by the secretary or by a participant, beneficiary or fiduciary for appropriate relief
c.  by a participant, beneficiary, or fiduciary
i. To enjoin any act or practice which violates any provision of this subchapter or terms of the plan
ii. To obtain other appropriate equitable relief
1. to redress such violations or
2. to enforce any provision of this subchapter or terms of the plan
ii. §514 Preemption
(a) Except as provided in subsection (B), provisions of this subchapter shall supersede any and all law insofar as they may now or hereafter RELATE TO any employee benefit plan.

(b)(2)(A) SAVINGS CLAUSE except as provided in (B) nothing in this chapter shall be construed to exempt or relieve any person from any law of any state which regulates insurance, banking and securities

* state laws that regulate these things are not preempted

(b)(2)(B) DEEMER CLAUSE
neither an employee benefit plan described in section 1003 (a) of this title, which is not exempt under section 1003 (b) of this title (other than a plan established primarily for the purpose of providing death benefits), nor any trust established under such plan shall be deemed to be an insurance company or other insurer, bank, trust  company or investment company, or to be engaged in the business of insurance or banking for the purposes of any law of any state purporting to regulate insurance companies, insurance contracts, banks, trust companies or investment companies. 
· exempts from savings clause laws regulating insurance contracts that apply directly to benefit plan. Employee benefit plans are not in business of insurance. State can go after insurers but not after plan itself. 
· An employer who self insures IS NOT an insurance company and may not be deemed or treated as such

(d) Nothing in this subchapter shall be construed to alter, amend, modify, invalidate, or supersede any law of the United States … or any rule or regulation issued under any such law. 
B.  Scope – Preemption  §514
a. Shaw v. Delta Airlines, Inc. (Blackmun)
i. Facts:  NY Human Rights Law mandates companies that have disability benefits to include pregnancy as disability comparable to other non-occupational disabilities and the NY Disability Benefits Law requires employers not only treat the situations the same but also provide a certain minimum level of benefits (60 days sick leave)
ii. Holding: Human rights law is preempted by ERISA benefit plans because it prohibits practices that are lawful under federal law.  Disability Benefits Law is not preempted by ERISA, although NY may not enforce its provisions through regulation of ERISA covered benefit plans.
iii. Analysis:
1. relates to is interpreted in the broadest sense possible ( plain meaning
2. §514(a) Statutory Interpretation
a. Plain meaning approach of interpreting “relates to” creates a broad statement of preemption
3. look to legislative history: purpose of ERISA was to make sure employers weren’t subject to a myriad of state laws.  In return, make sure plans have benefits for employees, but provide it with uniformity of regulation

4. §514(d) ERISA cannot supersede other federal laws
a. Possible conflict here with Title VII and its reliance on state law for its enforcement
b. However Court concludes since Title VII does not include a prohibition of discrimination based on pregnancy, preempting state law here would not interfere with Title VII federal law
i. To the extent that a state law added a right not covered by federal law, it was pre-empted by ERISA
5. 4(b)(3) ERISA does not pre-empt laws that relate to plans promulgated solely for the purposes of complying with state law
a. Disability law falls into this category. 
6. Court makes formalistic interpretation of §4(b) (“plans,” “solely”): portions of plans that don’t comply with Disability Benefits Law are not exempt from ERISA and are not subject to state regulation. 
7. Prevents the possibility that employers could avoid complying with state law benefit requirements by packaging them with benefits not required by state law and having the whole plan be pre-empted under ERISA.
iv.  Likely based on Congressional policy to preserve long standing state regulatory rules.  Ensures that state will get what it wants when it comes to required benefits in employee benefit plans
1. “congress surely did not intend at the same time it preserved the role of the state disability  to make enforcement of those laws impossible.”
	BB’s Test for ERISA Preemption

-----------------------------------------------------------

Default = no preemption

2nd Layer = §514 “relate to”

3rd Layer = savings clause

-where does the “preemptive force” fit in?

-is there an alternative remedy being introduced?

------------------------------------------------------------




C. Defining Scope of Insurance Savings Clause
a. Met Life Insurance v. Massachusetts (Blackmun)
i. Facts:  Is a state law (§47(B))which requires mandated mental health care benefits in health care plans preempted by ERISA.  Met Life contends that ERISA preempts Massachusetts law.  Massachusetts contends that the state law ‘regulates insurance’ and the “saving clause” exempts it from the preemption.
ii. Holding: §47(b) does regulate insurance and since it regulates insurance under the common sense view and has the effect of transferring and spreading risk, so it is saved
iii. A state may require that employee health plans provide certain substantive benefits.  
iv. Analysis:
1. Statutory Interpretation of Savings Clause
a. What congress intended by “regulate insurance” included States’ mandatory benefit provisions, according to the plain meaning of the statute.
b. Also from the McCarran Ferguson Act (explains insurance)
i. Affect on risk spreading
ii. Integral part of policy relationship between insurer and insured
iii. Regulation limited to insurance industry
2. Preemption clause is read broadly, but so is the saving clause
3. Disparate result: General pre-emption combined with deemer clause means if the company insures a benefit plan, the state law is not pre-empted, but if they don’t insure, it’s pre-empted.  Loophole for companies:
4. If they farm out their insurance to an insurance company, then they are subjected to state laws because of the insurance savings clause.  
5. However, if they fund and administer the benefits internally, then state law can’t touch it because of the deemer clause.  
6. Court acknowledges this discrepancy in Congress’s goal for a uniform national standard, but feels it is beyond its power to alter Congress’s policy decision.
D.  State Common Law and Preemption
b. Pilot Life Insurance v. Dedaux (O’Connor, 1987)
i. Facts:  Pilot Life terminated employee’s long term disability plan and employee sought to sue for damages remedy under state tort and contract law for Δ’s “bad faith dealings” in order to get compensatory and punitive damages.  Δ argues that ERISA preempts state law and so the only causes of action and remedies available are from §502.
ii. Holding: Court says that state law is preempted by §514 since ERISA wanted uniformity with regard to remedies, and so therefore the only remedies available are those under §502
1. court recognizes preemptive force of §502
iii. law must not just have an impact on insurance industry but must be specifically directed toward that industry.
iv. Analysis
1. state laws “relate” to employee benefit plans and thus right to damages is preempted
2. No saving clause exception because “Regulating insurance” requires law to be specifically directed as insurance (not simply regulating a lot of things)
3. Statutory Interpretation

a. Text:  detailed provisions represent balance between need for prompt and fair claims and uniformity ( policy of including certain things and excluding others in benefit plans would be undermined if participants were free to obtain state remedies
b. Purpose: of having uniform standard and not many state courts with different interpretations
c. Ingersoll Rand Co. v. McClendon (O’Connor, 1990)
i. Facts: Employer fired employee right before he was eligible for pension.  While ERISA preemption protects against this, employee sues for REMEDY in Texas State court for “wrongful discharge.”  Δ says ERISA preempts the state causes of action with §501
ii. Holding: ERISA precludes this state cause of action:  §510 of ERISA (which addresses unlawful discharge) applies so that state laws are preempted and Plaintiff must seek remedies under §502
d. Firestone Tire & Rubber Co. v. Bruch
i. Facts: Do employees and their benefit plans move with assets to another company when the employer sells off portions of the business (“reductions in workforce”) to another company.  Firestone decided that the sale was not a reduction in work force within the meaning of the termination plan and also denied information release on the grounds that employees were no longer participants in the plan.
ii. Holding: Individuals must have a “colorable claim” in order to be entitled to notice
1. prevail in suit for benefits or
2. eligibility requirements would be fulfilled in the future.
iii.   Two issues:
1.  What is the proper standard for judicial review when interpreting phrase like “reduction in workforce”?
a. Majority (O’Conner) courts should have de novo review power.  
i. Court chooses between contract interpretation model and trust interpretation model, each of which has different standard of review. 
1. Contracts: de novo review, nothing special in K so Ct. can interpret
2. Trusts: Some deference to trust manager.
b. Chooses middle ground: Congress wanted fairness to employees but room for arbitrary and capricious review where trust mgr has discretion
i. Applies common law trust doctrine: When trustee has power to interpret ambiguous terms of trust, then courts must be deferential- abuse of discretion standard.
ii.  However, since there is no such power given to trustee here, court can apply de novo review standard. 
iii. Effect: sets up choice for employers- in drafting doc., chooses whether wants Ct. to review plan administrator or wants administrator to have a choice.
2. Who is entitled to reporting and disclosure under ERISA?  (What did Congress mean by word “participant”)?
a. Can’t simply let anyone claiming to be a participant get plan information since that would be inefficient and drive up administrative costs.
b. Problem is that some people won’t ever become eligible to get info since they work for another employer.
c. Catch-22 situation: if you don’t have the information, how do you know that you have a right to sue?  
D. Individual Rights of Action and ERISA

a. Varity Corp. v. Howe 
i. Facts:  Manipulation of employee benefits by employers.  Massey-Ferguson convinces employees to transfer benefits plans to Massey’s new subsidiary.  The subsidiary immediately takes a nosedive and employees sue over lost benefits.
ii. Can employees sue for equitable relief under §502(a)(3)?
1. Court finds that they can.  
2. §502 authorizes lawsuit for individual relief for breach of a fiduciary duty.  Section establishes that plan administrator must act in the interest of the beneficiaries to the exclusion of all other interests
iii. Was the subsidiary a fiduciary?
1. Majority holds that it was,   But to But to find this, there must be a trust document that gives fiduciary discretionary authority.  Breyer may be playing a little loose with statutory interpretation of “plan administration” to find that.
2. Dissent (Thomas) felt that “plan administration” meant employers, and ERISA does not cover suing employers who acts as bad employers.  Should have to sue under §502(a)(2)
iv. Right to sue dispute 502a2 v. 502a3: 
1. 502a2: breaches of fiduciary duty, and only allows suits in representative capacity for recovery of plan assets, not individual damages.  (Plan damages not an option for the M-C employees since didn’t work for M-F anymore.)
2. 502(3): general equitable review
a. Thomas: specific controls the general, and 502a3 can’t be read to trump the specific provision( can’t sue as individuals
b. Thomas’ plain meaning: 502a2 is not exclusive. Cong intent to prevent fiduciaries who mismanage plan assets and take money for themselves, so 502a3 has a larger scope and provides the remedy for this.  Weakness: million possible fiduciary violations, and others seem to be covered under a3.
c. Breyer Specific types of fiduciary violations are covered under §502(a)(2), but other fiduciary violations are covered by §502(a)(3). Congress intended to protect against fiduciaries who take $ for themselves and mismanage plan assets, and a3 protects against this. Only when scopes are same does specific control the general. 
b. Narrowing the scope of pre-emption over state power: 2nd generation 

i. Policy considerations:

1. Court agrees in these first impression  cases, but starts to disagree in the “second generation cases” b/c pre-emption issue is heating up 
2. Court starting to become frustrated with lack of clarity in ERISA language, start focusing on two main policy considerations:
a. Uniformity of federal remedy
b. Fundamental historical police power of state to regulate insurance.
E. Default Presumption of No Preemption

a. Di Buono v. NYSA-ILA Medical and Clinical Service Fund
i. Facts:  Are hospitals owned and operated by ERISA plans subject to the same state laws as other hospitals?  Does language in §514(a) preclude NY from imposing a gross receipt tax on income of medical centers operated by ERISA funds?
ii. Holding:  There is no preemption and NY is free to collect its tax
iii. “Relates to” is broad but not broad enough to cover state tax or other law that increases costs of providing benefits in every case
1. heavy burden to overcome the general scope of the police power to preempt
2. state retains traditional public policy authority as a default
3. simply affecting cost structure of ERISA plans in a slight way doesn’t implicate “relates to” language
b. Unum Life Insurance Co. of America v. Ward
i. Facts:  Insurance company gives employees 18 months to file disability benefits.  Ward gave employer notice but failed to insurance company notice.  Issue is whether or not CA that insurance company cannot turn down filing unless it suffered prejudice by late notification is preempted by ERISA
ii. Holding: Insurance saving clause establishes that the notice-prejudice rule is NOT preempted by ERISA
1. Common sense consideration:  Court sees this law as targeting insurance companies specifically and that public policy is in favor of helping the little guy against the insurance company
2. McCarron-Ferguson Test
a. Only 2 of 3 factors apply, but court looks at it flexibly 0 they are guideposts and not binding
c. Pegram
i. Facts:  Woman is covered by husband’s HMO.  She goes to primary physician and her stomach pain is misdiagnosed and turns into appendicitis.  They made her wait for an ultrasound.  She sues for malpractice in state court.  Is this claim subject to ERISA.  (HMO is not denying liability for malpractice, but wants to restrict being seen as a fiduciary violating duty)
ii. HMO owned hospital, so doctor, in essence, making a mixed elgibility-treatment decision.  This is not subject to ERISA damages.  This is handled by state malpractice.  
d. Rush Prudential HMO v. Moran (5-4 decision) 
i. Facts:  Illinois statute allows independent medical review when benefits denied by HMOs.  Then there is a mandatory binding arbitration.  Is the state law preempted by ERISA because it regulates insurance or introduces an alternative remedy scheme?  
ii. Holding: Not preempted
iii. State law guarantee of independent review of “medical necessity” interpretation simply solves conflict-of-interest problem without providing a remedy subject to §502 preemption.
iv. HMOs have a significant insurance component and Congress intended them to be subject to state insurance law
v. Analysis:
1. common sense standard
a. regulates insurance since HMOs are partly administrators of insurance
b. law is related to the policy relationship between insurer and insured (McCarran-Ferguson Prong #2)
c. Law is aimed at practice limited to entities within the insurance industry (M-F prong #3)
2. Alternative remedy consideration: Like Pilot and Ingersoll, question of whether state law creates a new cause of action or just adds to the argument under a standard ERISA suit.
3. Majority (Ginsberg): Act does not conflict with 502(a) – it does not involve alternative remedy and does not threaten uniformity standards. Law does not change the substantive rights of D – similar to situation in Unum  (concerns process leading to recovery)
4. Dissent (Thomas): once third party review is in your favor, you’re virtually guaranteed to win under §502.  Act allows alternative binding arbitration/review mechanism that is alternative remedy.
5. BB thinks that Thomas may unfairly be dinging Π for suing under Illinois statute instead of under §504 of ERISA (can do both in state court).
6. Souter: if Congress wants uniformity, get rid of savings clause.
F. For the 1st time see a signal from the court that §502 can trump insurance savings clause if state statute provides alternative remedy provision that violates the idea of exclusive federal enforcement scheme under ERISA
a. Not directly tested in Rush since the majority doesn’t feel the 3rd party opinion rises to the level of an alternative remedy that would require §502 preemption
b. Kentucky Ass. Health Plans v. Miller
i. Facts: HMO contracted with selected doctors, hospital and health care providers to create exclusive “provider networks.”  Does “any willing provider” state law regulate insurance, as HMO petitioners argue?  State law entails that any doctor in a specific area can participate in a designated HMO.  HMO wants the law to be preempted b/c too many providers makes HMO less profitable.
ii. Holding: Court holds the state law is NOT preempted.
iii. Rejects the M-F test and says there are 2 factors that must be met to regulate insurance
1. specifically directed at the insurance industry
2. substantially affect the risk-pooling arrangement between the insurer and the insured
c. Black & Decker v. Nord (Ginsburg, 2003)
i. Facts:  Should ERISA give deference to a treating physician’s point of view in the same way social security plans do?
ii. Holding: Plans need not apply the treating physician rule to employee benefit claims made under ERISA since Secretary of Labor, who could have mandated such deference, did not.  No preemption issue here
iii. Analysis:
1. Ginsburg cites Chevron in odd way: hints would follow Chevron analysis if Sec. of Labor adopted “treating physician” rule through rule-making authority. What to do when Sec. of Labor has not written the rule and is silent seems to be left open. (Consider Souter’s  requirement in Mead of “silence plus”)
2. Criticism that Ct. should not have made this decision on it’s own, considering Sec. Labor’s expertise.
d. Aetna Health v. Davila (Thomas, 2003)
i. Facts:  Texas passes a law that theoretically creates a separate right of action for failure to take due care in awarding benefits.  Aetna Health refused to give Davila Vioxx, which she claims led to subsequent injuries and hospitalization
ii. Holding:  Claim under state law is preempted
iii. Decision by agent of HMO is treated as a pure eligibility decision, reviewable and actionable only under the ERISA regime.
iv. Broad preemption of state remedies
1. any state law cause of action that duplicates, supplements or supplants the ERISA civil enforcement remedy provision conflicts with the clear congressional intent to make the ERISA remedy exclusive and is therefore preempted
a. “even a state law that can arguably be characterized as regulating insurance will be preempted if it provides a separate vehicle to assert a claim for benefits outside of, or in addition to, ERISA’s remedial scheme
b. §502(a)(3) “appropriate equitable relief” precludes consequential damages of any kind
2. If an individual at some point could have brought ca claim under ERISA, where there is no other independent legal duty that is implicated by Δ’s actions, individual’s cause of action is completely preempted
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