Subjects and Objects of International Law�tc "Subjects and Objects of International Law" \f C \l 1�
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Introduction�tc "Introduction" \f C \l 3�:





What is a legal person?  Who are the Actors?





ï	Entity with standing in a competent jurisdiction.


ï	Having rights and obligations.





What are the legitimate topics of IL?  





ï	Question of scope.  Now include natural resources


ï	Single most important trend in modern IL:  change in thinking about who the “Actors” are.  It is no longer the Law of Nations.  








Ÿ








STATES:  SOVEREIGNTY & SELF-DETERMINATION�tc "STATES:  SOVEREIGNTY & SELF-DETERMINATION" \f C \l 2�








NB:  There is a difference between recognizing states and recognizing the governments that run those states.








Objective elements of states�
Theories of Statehood�
�



ï  Territory


ï  Population


ï  Government


ï  Capacity for Intíl Rels


�



(1)  Constituitive:  Recognized by other states


(2)  Declarative:  The status of intíl statehood depends on whether an entity factually possesses the criteria to meet the standards of IL for statehood. 


�
�









Case Study:  State Recognition & Succession�tc "Case Study:  State Recognition & Succession" \f C \l 5�


[Supp]





Very difficult area of law because it mixes element of domestic and intíl law.











Case Analysis:





(1)	Is it a recognition of a new state or a change in government?


(2)	What are the consequences of recognition?


a.	International law:  Not many consequences.  If the new government is de facto, recognition doesnít matter.


b.	US law/domestic law:


i.	Access to courts:  (Legal person question)


	ï  If Plaintiff is unrecognized, must show support of USG (“executive deference”), or assignment of rights from recognized government to unrecognized government.


	ï  If Defendant is sued, no sovereign immunity unless it is de facto government or through recognition by the President.


ii.	Acts of government given validity:  Even if unrecognized, a de facto governmentís acts will be valid in US courts.





(3)	Recognition of governments





a.	Criterion for recognition:  The criterion for recognition of a new regime is the assurance that the regime does in fact control the stateís government.


b.	Unrecognized government:  Not legitimate players in the intíl arena, but they have an effect (and obligations) for which they will be held liable.





i.	Power to bind the state:  Generally, agreements made by unrecognized de facto governments that exercise authority throughout the country, are valid.  Cf. Tinoco.


ii.	Insurgent authority in part of state:  De facto authorities may perform ordinary government functions but are rarely seen as subjects of IL or parties to treaties.





The Tinoco Claims Arbitration�tc "The Tinoco Claims Arbitration" \f C \l 5�


(UK vs. Costa Rica)


(UN 1923)





Facts:  UK entered into contracts with the Tinoco regime of Costa Rica, a government not recognized by many leading powers, including Britain.  When the Tinoco regime fell, the restored government in Costa Rica nullified all of the Tinoco agreements.  


Issue:  Do the acts of an unrecognized, predecessor government bind the existing government?


Rule:  Contracts entered into by a previous government with de facto sovereignty are binding on subsequent regimes even if the predecessor government was unrecognized by its bargaining partners.  





Ÿ











TERRITORY�tc "TERRITORY" \f C \l 2�











States are the main subjects and territory is the main object of IL.  They are inextricably linked.





An intíl person is an entity that has “rights and duties under IL.”  One duty is to obey IL within your territory.








Island of Palmas Case�tc "Island of Palmas Case" \f C \l 5�


(US v. Netherlands)


(Perm. Ct. of Arbit. 1928)





Facts:  The Island of Palmas (Miangas) was situated within the boundaries of the Philippines as ceded by Spain to the US in 1898.  For more than two hundred years, NL had possessed the island and exercised sovereignty.  US claimed title to the island based on its succession to the rights of Spain.  


Issue:  Does occupation of a territory lead to the establishment of territorial sovereignty by the occupying state?


Rule:  The continuous and peaceful display of territorial sovereignty as shown by physical occupation is sufficient to establish title.  





This case was a form of real estate closing.  Query:  Did Spain have good title in 1898?  The arbitrator says that Spain lost its title due to lack of effective occupation.  Its right was by inchoate title, which never vested.  When the law changed (in 1898), it lost its title.





The law as to acquiring title to territory had changed.  Formerly, the act of discovery (just sighting the territory) was sufficient.  The law changed (in 1898) to the rule of effective occupation.  Sovereign must have control.





The real problem in the case was the intertemporal law question.  Which law at which point in time should apply?   Do rights get vested, only to be thrown out if the laws change?  





Doctrine of Intertemporal Law:  Pick a “critical moment” and determine the law at that time to see what partiesí rights were then?





Cf. Legal Status of Eastern Greenland Case, where the ct. said that effective occupation entails less activity in areas which are difficult to populate.





Principle of uti possidetis (the parties to a treaty are to retain possession of what they have acquired by force during the war):  In postcolonial countries, we will accept the colonial borders, etc., to avoid war.











Ÿ








THE COMMONS:


INTERNATIONAL MANAGEMENT OF COMMON RESOURCES�tc "THE COMMONS:" \f C \l 2�








Problem:  Common resources, such as pasturage, are always overused.  With common ownership, there is a lack of restraint in use.  The economic view is expressed in “The Tragedy of the Commons.”


Possible solutions:  


(1)  	Taxation or regulation:  this requires a sovereign power or agreement between countries.


(2)	Partition:  splitting the common resource into private property parcels.


(3)	Exclusion:  problem of enforcement.








Watercourses, Polar Regions and Outer Space�tc "Watercourses, Polar Regions and Outer Space" \f C \l 3�





A.	International Waterways�tc "International Waterways" \f C \l 4�





Concept and scope:  The two fundamental types of international waterways are contiguous rivers, which serve as the boundary between two states, and successive rivers, which run through more than one state.  Often such waterways are the subject of treaties that outline the conditions for shared use.





Use and diversion of an intíl drainage basin:





(1)	Definition:  An intíl drainage basin is a geographical area extending over two or more states determined by the watershed limits of the system of waters, including surface and underground waters, flowing into a common terminus.


(2)	Uses:  Initially, the law of intíl waterways dealt primarily with problems concerning navigation.  Modern uses of waterways and scarcity of water has caused the law governing intíl waterways to deal with such issues as irrigation, power, flood control, industry, and waste disposal as well as navigation.


(3)	General rules:  In general, a basin state is a state whose territory includes a portion of the intíl drainage basin.  “Each basin state is entitled, within its territory, to a reasonable and equitable share in the beneficial uses of the waters of an intíl drainage basin.”  Helsinki Rules on the Uses of the Waters of International Rivers, Art. 4. (1966).





Lake Lanoux Case�tc "Lake Lanoux Case" \f C \l 5�


(Arbit. between France and Spain 1957)





Facts:  In 1866, France and Spain signed an agreement not to interfere with the natural flow of water in the River Carol, an outlet of Lake Lanoux.  Spain claimed that a French plan to use the lake for hydroelectric power would violate this treaty.  


Issue:  Do parties to a treaty have a right to negotiate in the event that a dispute arises out of the treaty between them?


Rule:  Parties to a treaty must strive to resolve, through negotiations, any dispute that might violate their treaty.





Enforcement comes about in a course of dealing between the parties.  Countries are “return players” in negotiation.








B.	Outer Space�tc "Outer Space" \f C \l 4�





Where does “outer space” start?  If you are in air space over another country without that countryís permission, you are violating sovereignty.  





Outer Space Treaty�tc "Outer Space Treaty" \f C \l 5� (1967)





Art. 1:  Outer space, including the moon and other celestial bodies, shall be free for exploration and use by all states without discrimination of any kind, on a basis of equality and in accordance with IL, and there shall be free access to all areas of celestial bodies.


Art. 2.:  Outer space, including the moon and other celestial bodies, is not subject to national appropriation by claim of sovereignty, by means of use or occupation, or by any other means.  Outer space is res communis.





Res communis (impervious to title) vs. res nullius (“undiscovered,” not yet under territorial claim).





Geostationary orbit (very hot controversy):  In 1976, eight states with territory on the equator claimed sovereign rights over that segment of the “geostationary” orbit above their territories.  The orbit is used by hundreds of satellites and is the most valuable and most utilized segment of outer space.  The US has rejected the claims of the equitorial states in favor of a policy of “first come, first served.”  For obvious reasons, states with lesser developed space programs have protested the US policy.








t t	Law of the Briny Sea and Coastal States�tc "Law of the Briny Sea and Coastal States" \f C \l 3�  t t








Common resources:


ï  Extractable/marketable resources


ï  Navigation


ï  Military security (“projecting power”)


ï  Environmental concerns (weather patterns, pollution, recreation)


ï  Scientific research





Essential Law of the Sea problems:  Conflict between interests of coastal states and interests of maritime powers.





History:





(1)	Pre-20th Century:  Maritime states won the conflicts.


	Three nautical mile territorial sea





	Hugo Grotius, Mare Liberum (the sea is part of the intíl community belonging to everyone


	John Selden, Mare Clausum





(2)	20th Century:  Shift to Coastal state interests





Treaties:





1958 Geneva Conventions, superseded by:





1982 UN Convention on the Law of the Sea (LOST)


(NB:  The US has signed an amended version of the LOST, Senate will consider for ratification in 1996.  Problem:  deep sea bed mining)








Law of the Sea Treaty (LOST)�tc "Law of the Sea Treaty (LOST)" \f C \l 5� 


is a sequence of legal regimes.  The formalism of LOST says that a countryís rights depend on how far from shore an event occurs.  The farther you move from land the less power the coastal state has.





Derogations from the “Commonage”:  The Regimes of the Sea





ï  0ñ12 nm = “Territorial Sea”


ï  12ñ24 nm = “Contiguous Zone”


ï  24ñ200 nm = “Exclusive Economic Zone” (water area)


		  “Continental Shelf” (sea bed)


ï  200 nm and beyond = “High Seas”





The zonal system presents accommodations between coastal and maritime interests.





Territorial Sea (“TS”)�tc "Territorial Sea (TS)" \f C \l 4�





Definition:  The traditional three-mile belt, which was established based on the distance of a cannon shot, has been extended to twelve nautical miles.  The baseline for measuring the breadth of the territorial sea is the low-water line along the coast.





Rule:  Coastal state has sovereignty (only exception is navigation ó no jurisdiction on board foreign flag ships).





Innocent passage doctrine:  Foreign flag vessels may sail into port or through TS without asking permission of the coastal state (exceptions: fishing, willful pollution, spying).


  


ï	Passage is innocent as long as it doesnít disturb the peace, good order, or security of the coastal state.


ï	Innocent passage can be suspended or limited in the interest of national security, but only without discrimination.














Jurisdiction of the Coastal State:  should only be exercised over a foreign vessel passing through territorial waters if there has been a crime that has disturbed the peace of the state or if such measures are necessary for the suppression of illicit traffic in drugs.





The David�tc "The David" \f C \l 5� (US v. Panama)


(US-Panama Claims Commission 1933)


[NB:  this case was pre-LOST]





Facts:  The steamer Yorba Linda, owned by an American corporation, collided with the steamer David, owned by a Panamanian corporation.  The US claimed that the collision took place in American territorial waters.


Issue:  Does a foreign vessel have immunity from jurisdiction during innocent passage through another countryís territorial waters?


Rule:  The fact that a vessel is sailing through another nationís territorial waters on an innocent passage does not give that vessel jurisdictional immunity.





Transit Passage :  Any strait that is 24 nm or less wide, both sides of which are controlled by a single state, and which could be shut off in the interest of “national security,” must always allow navigation.  The regime of transit passage can never be suspended (more liberal than innocent passage).





Contiguous Zone (“CZ”)�tc "Contiguous Zone (CZ)" \f C \l 4�





Definition:  CZ is an area just outside a stateís TS, not more than 24 nm from the baselines by which the breadth of the TS is measured.  Within a CZ, a state has the authority to prevent and punish infringement of its customs, fiscal, immigration or sanitary laws.  Created to prevent ships from hovering off-shore and smuggling into coastal states.





Hot Pursuit:  The hot pursuit of a foreign ship may be undertaken when the authorities of the coastal state have good reason to believe that the ship has violated the laws of that state.  “Reasonable suspicion”  of criminal activity is sufficient to stop a vessel in the CZ.  Only military or other clearly marked ships and aircraft may engage in hot pursuit.





Church v. Hubbart�tc "Church v. Hubbart" \f C \l 5�


(US Supreme Ct. 1804)


Marshall, C.J.





Facts:  P owned a vessel that was seized by Portuguese authorities four or five leagues off the Brazilian coast due to the fact that it was engaged in illegal trade.  P tried to collect on two insurance policies that he had purchased from D.  Each policy excluded losses from illegal trade.


Issue:  Does a nation have jurisdiction in areas contiguous to its territorial waters?


Rule:  A state may exercise its jurisdiction in CZs to prevent or punish infringement of its customs, fiscal, immigration or sanitary laws.





Exclusive Economic Zone (“EEZ”) and Continental Shelf (“CS”)�tc "Exclusive Economic Zone (EEZ) and Continental Shelf (CS)" \f C \l 4�





Continental Shelf:  “The CS of a coastal state comprises the sea-bed and subsoil of the submarine areas that extend beyond its territorial sea throughout the natural prolongation of its land territory to the outer edge of the continental margin, or to a distance of 200 nautical miles from the baselines from which the breadth of the TS is measured where the outer edge of the continental margin does not extend up to that distance.”  LOST, Art. 76.





NB:  For coastal states that have CS longer than 200 nm, they can drill for oil and gas, but they have to give over part of the profits as wealth transfer to the intíl community.





Delimitation between states:  ICJ is permitted to settle continental shelf boundary disputes.  LOST, Art. 83.





Exclusive Economic Zone





	Does not extend beyond 200 nm from baselines.  





Coastal State Jurisdiction:  The coastal state has sovereign rights (not sovereignty) to the resources therein, coupled with jurisdiction.  But coastal state has no jurisdiction over vessels only engaged in navigation.





Regime of the High Seas (“HS”)�tc "Regime of the High Seas (HS)" \f C \l 4�





Definition:  All parts of the sea that are not included in the EEZ, in the internal waters of a State, or in the archipelagic waters of an archipelagic State.  





Principle of Freedom:  The high seas are open to all states for navigation, overflight, the laying of submarine cables and pipelines, the construction of artificial islands, fishing, and scientific research.





Exploitation of Mineral Resources of the Seabed:  





ï	One basic view urges that the seasí treasures are there for the taking and that the most technologically advanced states should be given incentives to retrieve the seasí resources as quickly and as efficiently as possible.  


ï	The opposing view contends that now is the time to lay down “preventive laws” restricting the exploitation of the resources beneath the high seas.





Donut hole problem:  area of high seas completely surrounded by EEZs.  Conflicting use problems (e.g. deep sea bed mining vs. fisheries).





Case Study:  LOST, Marine Pollution, and Environmental Law.�tc "Case Study:  LOST, Marine Pollution, and Environmental Law." \f C \l 05�





Questions:


ï  What was the cause of the accident/explosion?


ï  Who can you sue?


ï  Where did the accident occur?


ï  Under what flag was the ship sailing?


ï  Was there a warning?


ï  What activity was the ship engaged in?








Damages:


ï  Loss of life (fishermen)


ï  Damage to other ships


ï  Damage to the port


ï  Marine damage and pollution





Arguments against the polluter (LOST)


ï  Art. 94:  Flag state is responsible for inquiry into accidents


ï  Art. 194:  Flag state is responsible for preventing marine pollution.





Arguments supporting the polluter


ï  Negligence must be proved, not mere strict liability 


a.	SL would be good where the party that is in the best position to prevent the accident does so and where it is an inherently dangerous activity, such as shipping of liquefied natural gas.  


b.	SL would lead to greater regulation, or a “race to the bottom”).


c.	Arguments can sometimes be made when negligence is alleged that there was contributory negligence (“victim” state could have removed fishermen from area of inherently dangerous activity), or that there was assumption of risk (“victim” state allowed dangerous shipments into its ports).


ï  LOST, Art. 194:  “best practical means: to prevent pollution


ï  Rest. 3d, § 603:  States must take such measures as may be necessary, to the extent practical.





Prospective solution: Insurance.  As a private scheme, an insurance pool can be set up with limits on liability.  A treaty could create this (with arm-twisting to get reluctant countries to sign).





Trail Smelter Case�tc "Trail Smelter Case" \f C \l 5�


(US v. Canada)


(UN Spec. Arbit. Trib. 1941)





Facts:  Consolidated Mining and Smelting Co. of Canada operated a smelting plant in Canada that emitted SOx fumes into the air and caused damage in the US.


Issue:  May a state bring a suit for damages caused by air pollution emanating from a plant operated on the territory of another state?


Rule:  Under the principles of IL, no state has the right to use or permit the use of its territory in such a manner as to cause injury by fumes in, or to the territory of, another or the properties or persons therein; thus, a suit lies if pollution emanating from one state damages another state.








Ÿ








INTERNATIONAL ORGANIZATIONS


AS SUBJECTS OF INTERNATIONAL LAW�tc "INTERNATIONAL ORGANIZATIONS" \f C \l 2�











Public International Organizations�tc "Public International Organizations" \f C \l 3� (“IOs”)





States are the only members.  Primary example is the United Nations.





The end of wars is often the impetus for creating new IOs:





1815:  The end of the Napoleonic Wars and the creation of the “Concert” through the Congress of Vienna.


Later, “Unions” were created, such as the Intíl Postal Union.





1919:  The end of WWI.  Treaty of Versailles created the League of Nations (largely ineffective) and the Permanent Court of Intíl Justice.





1945:  The end of WWII.  United Nations created, distancing itself from the League of Nations.  Still really its successor, as is the ICJ.





UN has spawned a system of “specialist agencies” (e.g. IBRD, IMF, UNESCO, WHO) as well as regional organizations (ESCAP).








Non-governmental Organizations�tc "Non-governmental Organizations" \f C \l 3� (“NGOs”):  





Made us of indivs representing particular interests.  An example is the Intíl Cttee for the Red Cross (a Swiss plot to take over the world).  Countries have delegated duties to it, hence a kind of intíl legal status (though NGOs are not legal persons as such).








Multinational Public Enterprises�tc "Multinational Public Enterprises" \f C \l 3�





Businesses run by groups of states (e.g. SAS, Intelsat).    








Status of IOs�tc "Status of IOs" \f C \l 3�:





Reparation for Injuries Suffered in the Service of the United �tc "Reparation for Injuries Suffered in the Service of the United Nations" \f C \l 5�


(ICJ Advisory Opinion 1949)





Facts:  After British withdrawal from Palestine there was war between Arabs and Jews.  UN tried to mediate, sending Count Bernadot (Swedish), a “big league” mediator.  At the King David Hotel in Jerusalem he was shot by the Stern Gang (an extremist Jewish faction).  The Jewish govít admitted that it could have done more to protect him.  It was very bad for UN business;  Sec. Gen devised idea of a claim against the country.  Hence they sought and advisory opinion as to the legality of the claim.





Issue 1:  What factors need be present to confer intíl personality on an organization?


Rule 1:  If an organization was intended to have intíl legal personality and this is expressly stated, or is implied by the fact that the organization may make binding recommendations to its members, has legal capacity and privileges and immunities within the territories of its members, has become a party to intíl agreements, or exhibits other characteristics normally assumed by states, the org has intíl legal personality.





Issue 2:  Does an org with intíl legal capacity possess the totality of rights and duties available under IL?


Rule 2:  Whether an org with intíl legal capacity possesses the totality of rights and duties depends on the purposes and functions of the org as specified in documents or developed in practice.





Issue 3:  May the UN bring intíl claims against a state for reparation on behalf of an agent of the UN for injury suffered in performance of his duties?


Rule 3:  An intíl org may seek reparations for injuries caused to its agents in the performance of their duties when it is essential to ensure the independence of the agent in his actions on behalf of the org that he need not rely on the state of his nationality for protection.  The teleological approach.  





Issue 4:  May the UN bring and intíl claim against a state that has injured an agent of the UN in the performance of his duties?


Rule 4:  An intíl org possessing intíl legal personality always has the capacity to bring claims for injuries suffered by the org itself, including its agents, even if the injuring state is not a member of the org.  The UN is supranational and has an objective intíl personality.  Hence its rules are to some extent binding even on non-members (3d parties to the contractóUN Charter).  No discussion of the status of other intíl orgs.








Legal Personalities and Organizations�tc "Legal Personalities and Organizations" \f C \l 3�





A.	International legal personality





An entity has international legal personality if it is capable of possessing international rights and duties and has the capacity to take international action, such as making treaties, bringing claims for breaches of IL, and enjoying privileges and immunities from municipal jurisdiction.  International legal personality involves the capacity to perform acts in IL in addition to municipal law.





B.	Test for international legal personality





IF an organization was intended to have international legal personality and this is expressly stated or implied, because the organization 


ï  	may make binding recommendations to its members, 


ï	has legal capacity, privileges, and immunities within the territories of its members, 


ï	has become a party to international agreements, or 


ï	exhibits other characteristics normally assumed by states, 


THEN, the organization has international legal personality.


	





Ÿ








INDIVIDUALS and INTERNATIONAL LAW�tc "INDIVIDUALS and INTERNATIONAL LAW" \f C \l 2�











Views of Individuals under IL�tc "Views of Individuals under IL" \f C \l 3�:





Traditionally, indivs were just objects of IL, but now also subjects.





Positivist view:  indivs get IL rights when granted by sovereigns.





Other view:  inalienable IL rights of indivs.








Enforcement of indiv IL rights�tc "Enforcement of indiv IL rights" \f C \l 3� 


is very controversial.





Human Rights (HR) model:  Citizen of state A can sue state A to vindicate citizenís IL rights (this is radical, new view)





State Responsibility model:  Citizen of state A living in state B is injured by citizen of state B.  State A represents its citizen against state B.





1.	Old idea:  indivs can by their conduct violate IL (e.g. piracy)





2.	Human rights:  Nuremberg trials were a defining moment.





Nürnberg Judgment�tc "Nürnberg Judgment" \f C \l 5� 


(Intíl Military Tribunal 1946)





IMT was created by victorious Allied Powers.  Judges from France, Russia, US, UK.  Prosecutors from each country (Sup. Ct. Justice Jackson was the US prosecutor).  





Defenses raised:





(1)	No indiv responsibility under IL (knocked down laws against piracy)


(2)	Following superior orders (Hitler).  The tribunal ruled out this defense if the actor knew or should have known that the order was unlawful under IL, unless no moral choice.  This is now part of all military laws around the world.


(3)	Domestic law gave defenses against crimes charged.  Trib held that domestic law cannot be a defense against IL.


Crimes charged:


(a)	crimes against peace (planning the war)


(b)	war crimes (violations against the laws of war)


(c)	crimes against humanity (genocide)


(4)	Ex post facto defense.  Laws of war were settled (1907 treaty).  But charges (a) and (b) were not clearly crimes in 1939.  


	Query:  Is it wise to use a trial to establish a new law?  Trib says that without this, there would be no IL.





Nationality�tc "Nationality" \f C \l 3�





ï	Nationality is important in order to have and to enforce rights





ï 	US has two routes to citizenship by birth:





ius solii (right of the soil):  born in the territory of the US.


ius sanguinis (right of blood):  US citizenship of parent(s).





ï	Some countries have mandatory imposition of citizenship (e.g. when an alien marries a citizen)





ï	Dual nationality:  complicates military and tax obligations of the “citizen.”  (e.g. US-Iran Claims Tribunal had to come up with the idea of dominant and effective nationality.)





Nottebohm Case�tc "Nottebohm Case" \f C \l 5�


(Liechtenstein v. Guatemala)


(ICJ 1955)





Facts:  In 1939, after living in Guatemala for 34 years, a German national went to Liechtenstein for a few months and requested citizenship.  He then returned to Guate and had his nationality changed in the Guatemalan Register of Aliens.  In 1941, when Germany went to war with Guatemala, he was arrested, detained, and subjected to the confiscation of his property on the basis of his German nationality.


Issue:  Does the act of conferring nationality upon an individual by one state impose an obligation on another state to recognize that stateís right to exercise its protection with respect to the naturalized citizen?  


Rule:  A state has no obligation to recognize the effect of another stateís act of conferring nationality by naturalization unless the legal bond of nationality is based upon a genuine connection between the indiv and the state.  A legal bond is established by a genuine connection of existence, interest and sentiments, together with the existence of reciprocal rights and duties.





Nottebohm was the wealthiest man in Guate.  If at war with Ger., Guate could seize all of his property.  Hence he took citizenship in Liecht (it was unclear whether he ever renounced his Ger citizenship as well).  But he was arrested when war broke out.  He sued from Liecht after the war.  





NB:  some Americans who renounce their US citizenship for tax purposes may not get away with it under the Nottebohm “genuine link” test.


Ÿ





UNIVERSAL HUMAN RIGHTS LAW�tc "UNIVERSAL HUMAN RIGHTS LAW" \f C \l 2�











ï	Nationís treatment of its own citizens has now become a matter of IL.  Charter of the UN, ARTICLE 51,  includes mention of HR.





Intíl Instruments governing HR�tc "Intíl Instruments governing HR" \f C \l 3�:





(1)	Universal Declaration of Human Rights (1948).  Only an aspirational, hortatory, model, not an authoritative treaty (although it is often viewed as customary IL).





(2)	Covenant on Civil and Political Rights  (1967).  Restraints on state power over the individual.  120 signatory parties.  US ratified on April 3, 1992.  US reservation that nothing in the treaty gave indivs rights to sue in court.





(3)	Covenant on Economic, Social and Cultural Rights (1967).  





(4)	“Rights of Peoples” (e.g. to a clean environment; to national, linguistic and ethnic identities).





Derogation�tc "Derogation" \f C \l 3�:





Rule:  Countries can, under certain conditions, “turn off” their HR obligations.  State is under an affirmative obligation to announce ex ante.  Without derogation, most HR treaties would never have been signed.  





NB:  The US Const. contains a derogation clause:  the right of habeus corpus can be turned off in time of war or civil unrest.





Exception:  Jus cogens (such as bans on slavery, debtorís prison, ex post facto laws) can never be derogated from.





Lawless Case�tc "Lawless Case" \f C \l 5�


(Eur. Ct of HR 1961)





Facts:  Ireland detained a member of the IRA, without charge or trial, at a time when increased terrorism had led to a state of national emergency.


Issue:  When does a state of emergency warrant incarceration of an indiv without charge or trial?


Rule:  In the event that a public emergency is an exceptional situation of crisis, affects the whole population, and constitutes a serious threat to the organized life of the community of the state, a state may detain indivs without trial if the response is strictly limited to that which is required by the situation at the time.





Here, Ireland derogated, saying that administrative detention was permitted.














Enforcement Models�tc "Enforcement Models" \f C \l 3�:





(1)	Genocide Convention Model





a.	First intíl convention, drafted after WWII.


b.	Targeted at a specific kind of abuse.


c.	Enforcement was pretty weak.  A matter could be taken up by the ICJ (if countries agreed to jurisdiction) or it would be a “power politics” issue for the UN Security Council.


d.	This enforcement model doesnít work very well.  Exceptions:


i.	Bosnia case is at the jurisdictional stage in ICJ (and of course is being discussed in the Security Council).


ii.	Pressure was put on South Africa to reform the apartheid system.








(2)	Civil and Political Rights Covenant





20 years after the Genocide Convention.  Second-generation enforcement mechanism.   Elements:





a.	Country Reports (Art. 40).   Every five years, each signatory country must report on the HR situation in that country and submit the report to the UN HR Commission.  Effect:  “mobilizes shame.”


b.	Interstate Complaints (Art. 41).  Country X is unhappy with HR situation in Country Y.  Problems:


i.	Country has to agree to this process in advance.


ii.	It is thought “inappropriate” and has never been used.


c.	Individual Petitions.  Country signs a supplemental protocol saying that it will allow its citizens to submit petitions to UN HR Commission.  Procedural hurdles: 


i.	Must be an individual, and must give oneís name;


ii.	Must cite to a provision that shows violation of oneís HR;


iii.	Must exhaust local remedies;


iv.	Country canít have reserved against or derogated from this HR.


After a filing, there is a quasi-judicial hearing (mostly done in writing).  Then the UN body makes a Declaration stating whether, in the UNís view, the country has or has not violated the indivís HR.  70% of the cases result in the finding that the covenant has not been violated!





(3)	Direct action by states  





Leaving aside UN or regional HR institutions, countries bring diplomatic pressure or financial sanctions to bear upon “offending” state (Rhodesia, S. Africa).  Ultimate form is Humanitarian Intervention where one country or group of countries interferes directly in the affairs of another country to protect the HR of the citizens in the intervened-upon country, without UN imprimatur (e.g. Viet Nam invasion of Cambodia under Khmer Rouge despotism).














(4)	Domestic court enforcement of Intíl HR standards





Litigation in US Courts:


a.	UN Standard Rules for Treatment of Prisoners (1955)


b.	Alien Tort Claims Act (a.k.a. Alien Tort Statute) (1789).  One alien in US sues another alien in US for violation of HR.  Forgotten for close to 200 years.  Now being used.  





Filartiga v. Peña-Irala�tc "Filartiga v. Peña-Irala" \f C \l 5�


(2d Cir. 1980)





Facts:  P brought an action in tort against D for wrongfully causing the death of his son, who D kidnapped and tortured.  


Issue 1:  Does IL prohibit “official torture”?


Rule 1:  Intíl consensus recognizes basic HR and obligations including the right to be free from “official torture.”


Issue 2:  May US courts adjudicate tort actions brought by foreign individuals against foreigners?


Rule 2:  US courts may adjudicate tort actions brought by foreigners against foreigners.  Under the Alien Tort Statute, US courts have jurisdiction on all actions where an alien brings a tort action and alleges a violation of IL.





Ÿ








REGIONAL HUMAN RIGHTS SYSTEMS�tc "REGIONAL HUMAN RIGHTS SYSTEMS" \f C \l 2�








European Human Rights System�tc "European Human Rights System" \f C \l 3�





The European Convention for the Protection of Human Rights and Fundamental Freedoms (1953) establishes a major, comprehensive HR program for Europe.  





Rights and Freedoms Protected:





(1)	List of Rights:


	The substantive provisions of the European Convention include the right to life, freedom from torture, freedom from slavery, liberty and security of person, the right to a fair trial, respect for privacy and family life, freedom of thought and religion, freedom of expression and association, the right to marry, and freedom from invidious discrimination.





(2)	Comparison with the Intíl Covenant:


	The European Convention contains no reference to a right of peoples to self-determination or “economic self-determination”; rights of persons belonging to ethnic, religious or linguistic minorities; the right to recognition everywhere as a person before the law; and the right to equality before the law and the equal protection of the law.  All of these provisions are included in the Intíl Covenant.








The Soering Case�tc "The Soering Case" \f C \l 5�


(Eur. Ct. of HR 1989)


[supp]





Jens Soeringís lawyers fought extradition from UK to Virginia for capital murder.  





(1)	Sought extradition to Germany (no death penalty).  Rejected by UK courts.


(2)	After exhausting local remedies, they went to the European Commission on HR (in Strasbourg).  Theory:  Extradition would violate Eur. Conven. on HR.  Rights of the Convention apply to all people found in Europe, whether nationals or not.





European HR process:





(1)	Petitioner submits claim to the European Commission of Human Rights, which decides which petitions satisfy certain jurisdictional requirements, and are therefore admissible.  Approx. 80-85% of petitions are deemed inadmissible.


(2)	If admissible, Commission could send petition to the Committee of Ministers of the Council of Europe for a political settlement.  


(3)	Or, the Commission could send the case to the European Court of Human Rights, at which the commission represents the petitioner.  Individuals must go to the Court through the Commission; States can go directly to the Court.





UK is barred from sending Soering outside Europe if his HR will be abused thereby.  Soering says heíll be a “victim of the death row phenomenon” if he is sent to Virginia.  Art. 3:  no one should be subject to inhuman treatment or torture.





Soering doesnít say that heíll be executed because the 1950 European Convention doesnít have a blanket ban on execution.  Protocol 6 renounces execution, changing the 1950 European Convention. But, the UK did not sign the Protocol (thinking about N. Ireland).





DB says that the “right” way to deal with this case would be to send it to the Committee of Ministers instead of the Court.


ï	They could get the UK to sign Protocol 6.


ï	They could send Soering back to VA without the death penalty (this is what actually happened).











Ÿ




















STATE RESPONSIBILITY TO ALIENS�tc "STATE RESPONSIBILITY TO ALIENS" \f C \l 2�








The Law of State Responsibility�tc "The Law of State Responsibility" \f C \l 3�:  





Obligation a state owes to aliens living (of located) within national territory.  Diplomatic protection of state responsibility presents a basic unfairness:  if someone lives in a foreign country he should be bound by that countryís laws.





Calvo DoctrineóEquality of Treatment:


Mexico contends that IL does not require minimum standards of justice, but rather that an alien who voluntarily subjects himself to the law of a nation be treated on a basis legally equal to nationals.  Therefore, in the context of compensation for the nationalization of property, IL allows the state to determine, by its internal law, the time and manner in which compensation is to be made, as long as aliens are not discriminated against on the basis of their alienage.





Sources�tc "Sources" \f C \l 3�





(1)	Vast aggregation of case law from intíl arbitration (e.g. claims tribunals);


(2)	Treaties, often bilateral


Friendship, Commerce and Navigation (FCN) Treaties:  Usually secure MFN status for nationals (both indivs and corps).  they may also ensure that, in the case of the imposition of exchange restrictions, the nationals abroad will be able to remove their profits in convertible currency or that payments will be made in convertible currency not withstanding the restrictions.  They may also contain assurances against measures that would impair the interests of nationals within the territory.


(3)	UN Resolutions.  Takings:  amount of compensation for expropriating a foreignerís assets found within national territory.  Cf. TOPCO Case.


(4)	Multilateral Treaty codifying state responsibility not yet achieved even after 30 years work by the Intíl Law Commission.








Elements of an Intíl Claim:  Is a Claim Admissible?�tc "Elements of an Intíl Claim:  Is a Claim Admissible?" \f 67 \l 3�





(1)	Will the state of nationality espouse the claim?  IL does not impose a duty on a state to espouse the claim of its injured national.





(2)	Have all local remedies been exhausted?  Before remedies may be considered exhausted, all contentions of fact and law must have been raised at the municipal level (cf. US federal actions, some of which require exhaustion of state-level remedies).  NB:  IL doesnít require futile recourse to local remedies.





Claim of Finnish Shipowners�tc "Claim of Finnish Shipowners" \f C \l 5�


(Finland v. UK)


(Sole Arbit. 1934)





Facts:  Finnish ship owners sued in UK courts for compensation for requisitioned ships.  They lost and did not appeal.  Subsequently, Finland sought to espouse their claims in an intíl court on the basis that they did not need to appeal in order to have exhausted domestic remedies since their dispute was based on a question of fact, not of law.  


Issue:  Does a domestic legal remedy that is bound to fail come under the ineffective remedy exception to the exhaustion rule?


Rule:  If an appeal is bound to fail under domestic law on procedural grounds, the right to appeal is not an effective remedy, and need not be exhausted.  However, all contentions of fact and law must have been brought before the domestic court before domestic remedies may be considered exhausted.





Elettronica Case�tc "Elettronica Case" \f C \l 5� 


(ICJ 1989). 	 BOP is on state claiming failure to exhaust local remedies.





(3)	Is there a link of nationality between the claimant and the state making a claim on his behalf?  Cf. A18 Case with the problem of dual nationality.





Corporations:  The traditional rule is that a corpís nationality is of the country where it has been incorporated and where it has its registered office.  However, there is no absolute test of corporate nationality that has been generally accepted.  There must be minimum contacts between the state and the corp, such as: incorporation under domestic law, corp offices in domestic territory, or a majority of shareholders of domestic nationality.  However, none of these alone are dispositive.  





Case Concerning the Barcelona Traction, Light and Power Co.�tc "Case Concerning the Barcelona Traction, Light and Power Co." \f C \l 5�


(Belgium v. Spain)


(ICJ 1970)





Facts:  Barcelona Traction was incorporated under the laws of Canada.  The majority of its shareholders were Belgian nationals.  The company suffered injury in Spain.  The Canadian government did not have enough interest in the claim to pursue it on behalf of the company, so the Belgian government wished to espouse the claim.


Issue:  Does a nation have the right to bring a claim if its nationals have suffered infringement of their rights as shareholders in a foreign company?


Rule:  A nation does not have a right to bring a claim on behalf of its nationals who are shareholders in a foreign corp, unless the country that caused injury to the corp is the country of origin of the corp.  


NB:  This rule has been eroded over the last 20 years.  Now, if shareholders control, they can sue for their share of value (cf. the Iran claims).





Case Study:  Injury to Aliens�tc "Case Study:  Injury to Aliens" \f C \l 5�


The Case of York Record Company and Stanistan





An intíl claim, if otherwise admissible, arises when:


(1)	an act or omission


(2)	attributable to a state


(3)	wrongfully  violates


(4)	a duty owed under IL to another state or its nationals, when


(5)	it is the cause of the claimantís injuries, and


(6)	no justification is available to excuse it. �
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