COMMUNICATIONS LAW

INTRODUCTION

1. Press & the 1st Amendment

a. Why might the press and speech clause have different bases?

i. Press has an institutional role in govt. to check abuses

1. Stewart argues that this reason speaks to protection for individual speech and freedom of the press equally

2. Baker disagrees, arguing that the checking function speaks to the provision for the press alone b/c arguments for protecting the individual stem from a liberty perspective

a. Distinction shouldn’t be based on content (individual liberty argument), but rather on the fact that the press acts as a separate branch of govt. that can be protected in its institutional integrity ( reporters’ privilege, protecting right to info

ii. Arguments against different interpretations of the clauses:

1. Speech Clause alone may be viewed as a protection of the liberty to express ideas and beliefs, while the Press Clause focuses on the liberty to disseminate expression broadly.  (Burger, pg.91).

a. But there is no fundamental difference b/w expression and dissemination; press clause only received more attention b/c it was the subject of restraints

b. Baker believes this historical argument against different interpretation is unpersuasive
2. If one reads the 1st Amendment as a method of preventing govt. intervention w/flow of info, this interpretation would explain both protection clauses

a. This is the dominant view taken by the courts ( clauses not treated differently

b. This view can’t explain everything: 

i. Why an individual, but not a reporter can be forced to reveal her source in court

ii. Why a kid isn’t required to salute the flag in school (infringement on individual liberty), but a cable co. is required to carry local broadcast channels in the name of protecting consumers’ right to receive info

Overtly Content Based Regulation

2. Prior Restraints 

a. Generally conceived of as prior administrative approval schemes

i. Near v. Minnesota (pg.30):  Ct. held that MN law authorizing abatement, as a public nuisance, of a “malicious, scandalous and defamatory newspaper, or other periodical” constituted a prior restraint in violation of 1st Amendment.  According to Holmes, the chief purpose of the 1st Amendment guaranty is to prevent prior restraints, and the statute couldn’t be justified by reason of the fact that the publisher is permitted to show, before injunction issues, that the matter published is true and is published w/good motives and justifiable means.  

b. Unlike subsequent punishments, injunctions against speech are prior restraints 

i. Cts. have been adamant on this point ( Subsequent punishment doesn’t prevent speech in the absolute manner that injunctions do

1. “The fact that the liberty of the press may be abused by miscreant purveyors of scandal” can be appropriately remedied w/subsequent punishments, consistent with constitutional privilege.  (Near, 33)

ii. Judges are more likely to think that speech is more deserving of protection after it has occurred

1. “Pentagon Papers”Case (pg.35):  NY Times published a series of articles about the classified govt. report while the war in Vietnam and controversy surrounding it were at their peak.  Justice Dept. moved to enjoin publication.  Ct. dissolved the injunctions, holding that govt. hadn’t met “the heavy burden of showing justification for the imposition of such a restraint.”

a. Govt. must overcome a heavy presumption against const. validity and concern about loss of life/danger to public wasn’t enough 

b. Ct. doesn’t explicitly state that prior restraints aren’t allowed, leaving door open for Congress to authorize injunctions 

i. An injunction may be valid if it is shown to be directed at preventing something other than speech; protection is NOT absolutely unlimited

1. Injunctions are allowed to prevent disclosure of the location of troops during time of war and matters of national security (Near, 32)

2. U.S. v. Progressive (pg.38):  Injunction against publication of info re: hydrogen bomb fits the definition of a prior restraint even though such publication was expressly prohibited by statute.  After balancing the public’s right to know about the weapon against the threat to national security ( enjoining publication in favor of national security.  Ct. holds that this type of publication falls into the narrow exception to the rule against prior restraint.

c. Unlike Holmes opinion in Near, it is now generally accepted that subsequent punishments can be just as damaging as prior restraints

3. Limits on Truthful Media Speech

a. Press has a presumptive right to print truthful information that they have obtained

i. This is the assumption underlying the balancing test performed by the Ct. in Landmark
1. Landmark v. VA (pg.59):  Landmark’s newspaper accurately reported that a judge was under investigation by a commission.  By statute, the proceedings of the commission were entitled to confidentiality.  Ct. holds that the Commonwealth’s interests (injury to official reputation, maintaining institutional integrity of cts.) are insufficient to justify the encroachment on freedom of speech/press.  It was imp. that the matter was one of public interest and that the info was accurate.

a. Ct. protected right of press to publish truthful info
b. Is this right dependent on the identity of the speaker (individual or press)?

i. Content-based regulations directed at individuals, like those aimed at the media, are considered violative of the 1st Amendment

1. Simon & Schuster v. NY State Crime Victims Board (pg.173):  “Son of Sam” law was struck down by Ct. on grounds that it was content-based.  

a. Baker would argue that this wasn’t content suppression, but the suppression of content written by a criminal.  

i. Parallel to copyright law, where content isn’t being regulated but rather the fact that someone other than the original owner of info is saying it.  Copyright would meet O’Connor’s test, arguably, however, b/c it is more narrowly tailored.

2. 2 different approaches for determining if a law is content-based (Simon & Schuster):

a. O’Connor:  State must show that the regulation is necessary to serve a compelling state interest and that it is narrowly tailored to that end.

b. Kennedy:  Regulated content has full protection of the 1st Amendment and this is a sufficient reason for holding statute unconstitutional.

ii. However, restrictions related to the function of a job will most likely be upheld, esp. in the context of govt. employees in order to effectively run the judicial system.

1. Such an injunction may be the only way to prevent disclosures prejudicial to a D’s 6th Amendment rights b/c it is rare or close to impossible to write a statute that isn’t too broad to infringe on the press’ 1st Amendment rights

a. Nebraska Press Assoc. v. Stuart (pg.182):  In order to protect a D’s right to a fair trial, the judge prohibited reporting of any testimony or evidence adduced at the hearing.  Applying the Hand test, the Ct. determined that the gravity of the evil, discounted by its improbability, didn’t justify invasion of free speech as necessary to avoid the danger.  Although the publicity could have an effect on D’s right to a free trial, there was no finding that alt. measures would be ineffective/inadequate.  In addition, it was unclear that the prior restraint would be effective in a small community where word of mouth would be just as big of an issue as broadcasting/publishing the info.  So instead of taking the stand that an injunction should never be ordered, Burger instates guidelines for obtaining a gag order that will most likely NEVER be met.

i. Ct. seems to say that injunctions against persons, limiting what lawyers, the police, witness can disclose are acceptable (pg.187)
b. There really shouldn’t be a conflict b/w the 6th Amendment right to a fair trial and the press’ 1st Amendment right b/c the press doesn’t have an obligation to give the D a free trial.  The problem arises as the govt. attempts to fulfill its duty to convict in a const. manner…

2. These injunctions should be problematic, according to Baker, b/c it isn’t clear why those called against their will to participate in a proceeding should have their speech rights limited

3. The law is unsettled presently, although some restrictions have been upheld in lower courts.  S.Ct. decisions are unclear…

4. Sexually Explicit Speech   

a. Obscenity is NOT protected speech and thus can be regulated in any way

i. Current definition was set out by the Court in Miller v. CA (pg.232):  

1. Whether the average person, applying contemporary community standards would find that the work, taken as a whole, appeals to the prurient interest

2. Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law

3. Whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value

ii. Where children are involved, Ct. has permitted states to enact regulations w/out requiring that the Miller stnd. is met

1. Restrictions can’t limit what adults may read (Butler v. Michigan)

2. Restriction must be necessary and effective way of controlling minors’ access in order to justify infringement on adults’ 1st Amendment rights

iii. This standard applies to print, broadcasting and the internet

b. Indecency is protected speech that can be regulated to some degree (time/place/manner)

i. FCC v. Pacifica Foundation (pg.235):  George Carlin’s “Filthy Words” monologue was played by Pacifica’s licensee in NY at 2 pm.  After complaint, FCC ruled that the action was subject to sanction.  Ct. holds that because indecent language is entitled to some measure of 1st Amendment protection, context must be considered to determine whether the FCC’s action was const. permissible.  Because broadcasting has a uniquely pervasive presence and is uniquely accessible to children, restriction is permissible based on context.  

1. Both the majority and the concurrence (Powell) emphasize the narrowness of the holding

a. Constant language that indicates that hours may be crucial

2. Dissent would have upheld channeling, just not as strictly

ii. 2 Different ways of reading this case:

1. Dominant view:  There is protected, low-value speech and in broadcasting, govt. has a legitimate basis for deciding how this low-value speech may be subject to channeling

a. Emphasis on FCC trying to channel speech rather than prohibit it

i. After the decision, the channeling developed through the mid-80’s and the expectation was that “indecent” material would be kept off the air until 10 pm.  In mid-80’s time block was extended from midnight to 6 am (Action for Children’s TV v. FCC)

b. 2 Justifications for channeling (why it isn’t just a content-based distinction):

i. Content discrimination occurs in categories (low/high value)

ii. Balancing: Interest of state may justify a restriction on manner in which such expression should occur

2. Minority view (advocated by Baker):  Speech should receive full protection, but there is a different idea/conception of obscenity for children ( indecent speech may be considered “obscene” in relation to minors

a. As long as a legitimate state interest is furthered in a way that doesn’t violate the Butler principle, such restrictions shouldn’t violate free speech

i. 2 diff. state interest re: protection of children:

1. Empowering parents to raise children in the way they wanted

2. Language could be injurious to children in and of itself

b. For restrictions to be valid, they CANNOT interfere with the availability of communication, however.
5. Defamation: Actual Malice & Public Figures

a. NY Times “actual malice” standard:  a public official cannot recover damages for a defamatory falsehood relating to his official conduct unless that he proves that the statement was made with “actual malice.”  Actual malice = knowledge that the statement was false or w/reckless disregard as to falsity.  

i. NY Times v. Sullivan (pg.314):  Respondent, one of 3 Commissioners of Montgomery alleged that the Times libeled him by printing an advertisement that the police dept. (supervised by Sullivan) had attempted to terrorize ML King.  S. Ct. reversed the damage award of the Alabama ct. on 1st Amendment grounds, holding that respondent failed to prove actual malice with the “convincing clarity” demanded by the const. standard laid out by Ct.  First time that the Ct. est. that the state defamation rules are limited by 1st Amendment principles.

1. Ct. was motivated by political considerations ( belief that this series of cases and others spawned could bankrupt the NY Times, and such a possibility would result in chilling speech.

2. Brennan doesn’t engage in the usual 1st Amendment balancing test, weighing infringement against an extraordinary govt. interest.  Instead, he tailors the test to his interpretation of what the 1st Amendment requires (protection of speech not a knowing lie)

a. This is a break with the technique used in most 1st Amendment cases.

ii. Ct. rejects imposition of absolute protection for defamation of public officials b/c publication of a known lie runs contrary to the democratic notion of free speech 

1. This explanation was later articulated in Garrison v. LA (pg.326)

2. This standard works to exclude from 1st Amendment protection that speech that indicates no interest in the search for truth 

iii. Brennan extends this protection to all public figures

b. Who is a public figure for purposes of this standard?

i. Court typically applies the Trotter/Waldbaum test (WFAA-TV v. McLemore, pg.365):

1. Determine controversy at issue

a. Discussion must concern a specific question; a general concern/interest won’t suffice

2. Libel P must have more than a trivial/tangential role in controversy

a. Factors to consider include:

i. Whether P actually sought publicity surrounding the controversy

ii. Whether P had access to media

iii. Whether P “voluntarily engaged in the activities that involved risk of increased exposure/injury to reputation”

3. Alleged controversy must be germane to P’s participation in the controversy

ii. Voluntariness is often applied as a 4th factor

1. Whether this issue becomes important or not depends on a person’s position on 1st Amendment law in general: does the speech or the individual deserve more protection?
6. Defamation: Non-Public Figures

a. Is defamation law effective?

i. Professed goals of defamation tort:

1. Protect a person from injury

2. Encourage truth in speech

ii. Baker suggests that these laws are only superficially effective b/c people are hurt in many situations w/o possibility of a lawsuit

1. Argument can be made that defamation that causes the most injury is not protected by the law ( tort should be questioned

2. Possible non-legal alternatives to deal w/this type of injury:

a. Adoption of social institutions that are batter at countering false speech

i. Dependent on societal recognition of false gossip 

b. Requiring the media to publish retraction of speech which is proven false

i. Suggested in Brennan’s speech in Gertz
c. Improve quality of media broadcasts

b. Gertz v. Robert Welch (pg.340) ( NY Times “actual malice” standard does not apply to suits by private individuals 

i. So long as liability is not imposed w/out fault, the States may define for themselves the appropriate standard of liability for a publisher/broadcaster of defamatory falsehood injurious to a private individual

1. Gives leeway for States to impose a stricter standard than that imposed by the Ct. in NY Times
ii. The state interest justifying increased protection extends no further than compensation for actual injury

1. To receive punitive damages, the NY Times standard must be met
iii. Reasoning:

1. Ct. engages in a balancing approach b/w state interest and 1st Amendment protection:

a. Ct. states that generally, a private person is entitled to more protection than a public figure ( greater state interest

b. Public figures have greater access to channels of effective communication and a more realistic opportunity to counteract false statements

i. Basically, if you can protect yourself, you don’t need state protection

7. Although this decision is consistent w/previous decisions & Brennan’s view in NY Times, Baker wants to demonstrate how these decisions are troubling…
i. White’s dissent:  Majority shields press by shifting the burden of proving fault to the victim in the name of protecting a robust marketplace of ideas 

1. The theory is that the threat of private lawsuits may result in chilling speech of press, so the risk of falsehood is transferred to the victim

2. Parallel to Stevens dissent in Philadelphia Newspapers v. Hepps (pg.370):

a. Case held that in matters of public importance or involving public officials, the burden is on the P to prove falsity/relevant level of fault

b. Stevens says that this is perverse b/c it allows free reign for character assassination by finding info that a P will be unable to prove true/false

b. Constant tension b/w statutes protecting freedom of press at expense of redress for private individuals

i. Zeran v. AOL (pg.384):  Zeran was deprived of relief for damages caused by defamatory postings and the AOL’s refusal to post retractions b/c online providers escape liability for information that originates from 3rd parties under 47 U.S.C. §230.  Statute was justified as an attempt to encourage self-regulation.

1. Demonstrates the importance of this type of statute and the detriment they pose to finding solutions to private individual’s protection

a. Without the statute, the internet would only be able to provide access to certain (paying groups), and removing a statement every time a complaint is made would be detrimental to freedom of expression

b. At the same time, although Zeran can go after the original defamer, it is unlikely that AOL will disclose the name or that the original defamer will have assets. 

8. Other Defamation Matters, Opinion & Privileges 

a. Statements of opinion get no special 1st Amendment protection

i. Opinions may be the basis of liability, but only when they contain or imply a statement of provably false fact

1. Milkovich v. Lorain Journal Co. (pg.376):  P, coach of a high school wrestling team, and the school superintendent sued newspaper for accusing them of committing perjury during a judicial hearing re: incitement of a brawl.  S.Ct. held that the connotation that petitioner committed perjury was sufficiently factual to be susceptible of being proved true or false.  

a. Distinction: a statement of fact can be proven false

ii. Determination of whether the speech can be interpreted as containing actual fact turns on context (Phantom of the Opera case, pg.380)

b. Privileges protecting the media from liability

i. Leftist media critics argue that the fact that the press only looks to govt./establishment figures for its sources indicates bias in capitalist press

ii. However, there are legal incentives that encourage this type of behavior:

1. “Fair & Accurate” privilege protects the media from liability when they report someone else’s defamatory statements in “official proceedings.”  

a. P can prove abuse of the privilege either by showing that the report was not fair/accurate or that the defamatory material was published solely to cause harm to the person defamed.

b. Privilege is invoked by Time Magazine in Medico v. Time (pg. 398) to escape liability from publication of a summary of FBI documents identifying the P as a member of an organized crime “family.”

i. Nothing in record to suggest that the article unfairly or inaccurately reported on the FBI materials

2. “Neutral Reportage Privilege” allows the reporting of charges made by a responsible prominent organization regardless of a reporter’s private views regarding their validity.  Applies only to publications of defamatory statements concerning public officials or public figures.

a. Ct. holds in Khawar v. Globe Int’l (pg.391) that the neutral reporting privilege CANNOT be invoked b/c Khawar is a private figure and the privilege doesn’t extend to reports involving private figures.

b. Ct. basically narrows the freedom to repeat/republish to statements made by officials against officials
9. Other Falsehoods That Damage

a. Non-media/media distinction in imposition of liability for damage to private Ps?

i. States may award presumed and punitive damages w/out proof of actual malice to private plaintiffs who are defamed in speech of purely private concern 

1. Dun & Broadstreet v. Greenmoss (pg.356):  Credit report erroneously said that plaintiff corp. had filed for bankruptcy.  Ct. holds that the state interest in providing remedy to private plaintiffs supports awarding punitive damages in light of the reduced const. value of speech involving no matters of public concern.

a. Dissent: such a report would have been a matter of public concern if reported in the newspaper, so it should make no difference that the report wasn’t widely disseminated ( shouldn’t have departed from Gertz standard. 

ii. HOWEVER,

1. In Gutter v. Dow Jones (pg.492), the Ct. held that the 1st Amendment protected the newspaper from liability for non-defamatory negligent misrepresentation of a fact relied on by a reader.

a. Ct. held that competing public policy/const. concerns tilt decidedly in favor of the press when mere negligence is alleged.

iii. 2 ways of explaining different treatment:

1. Gutter turns on the fact that a newspaper is involved

a. Problem is that nothing in Greenmoss suggests that there should be a distinction b/w media/non-media defendants

2. Distinguish b/w a broad public and a special commercial relationship: strong protection when a special relationship exists, but not when a media business is involved

a. Under this view, the cases would both appear to have been decided correctly

b. What factors should determine the nature/degree of fault before damages can be imposed for injury due to false speech?  

i. NY Times standard was applied by the Ct. in both Time v. Hill (pg.452) and Cantrell v. Forest City Publishing Co. (pg.453)

1. In Cantrell, actual malice was shown, but not in Time v. Hill
2. BUT…

ii. Not clear that Time v. Hill is still good law after Gertz
1. Most people think that the case wouldn’t have survived Gertz
a. Although language in Gertz distinguishes Time v. Hill (pg.344, above IV) b/c the statements made were not obviously harmful, the conclusion is problematic b/c the “actual malice” standard should not have been applied

i. The result is uncertainty re: what to do w/language in Gertz
2. You could argue that Time v. Hill can be distinguished on the ground that awarding punitive damages to a private individual in a situation where the editors are unaware of libel would lead to unnecessary chilling of speech

a. Ct. adopted this reasoning in the Angie Dickenson case (Fellows v. Nat’l Enquirer, pg.457), court held that libel that relied on extrinsic facts had to be supported by special damages ( high standard of liability

b. Thus, protection against damages is given to statements that are facially neutral or positive and later to turn out to be injurious

i. Standard is diff. from “actual malice” b/c the speech is not false on its face…
iii. BOTTOM LINE WHEN INJURY RESULTS FROM FALSE SPEECH:
1. Publication damages ( actual malice standard in all cases
2. Regular damages (
actual malice for public figures/officials
a. Gertz standard for private individuals

10. Protecting Privacy

a. As a matter of tort law, there is no cause of action for public disclosure of private facts unless the disclosure (a) would be highly offensive to a person of reasonable sensibilities and (b) is of NO legitimate public concern (not “newsworthy”)

i. Cases brought under tort law weighed heavily in favor of D, raising suspicion about the robustness of the tort

1. P loses:  Hayes (424), Sidis (426), Virgil (430), Gilbert (431), Micheals (433), Sipple (433), Anderson (434), Romaine (450)

a. P wins:  Melvin v. Reid (426), Diaz (431), Veilleux (432), Reid (433), Brisco (450)

ii. Interpretation of Newsworthiness: 

1. In Virgil, the Ct. adopts the view of Restatement 2nd, so that newsworthiness is a matter of community mores.  Line is drawn at the morbid/sensational prying into private lives.  In Anderson, however, this view is rejected, holding that the judgment of “newsworthiness” is not properly a community standard.

a. Baker seems to suggest that maybe the ct. shouldn’t be imposing legal standards on what should be allowed when the community and the person who is the subject of the material don’t want it published/broadcast…

2. After Greenmoss, there has been general deference to the media’s determination of newsworthiness; topics published are considered newsworthy

3. Scope is wider when the subject is a public figure, although there is no formal distinction b/w public figures and private persons in the law of privacy

b. When Const. arguments are made, P inevitably loses b/c media is protected under the 1st Amendment

i. P loses:  Cox (435), Oklahoma Publishing (437), Landmark (59), Smith (62), Florida Star (437), Boettger (447), Macon (447)

1. Note that the cases are written in narrow terms
ii. According to FL Star, however, there is no absolute rule that truthful publication may never be punished consistent w/the 1st Amendment

c. Alternative methods to protect privacy (beyond the ct.):

i. Limit what is appropriate based on community norms

ii. Emphasize power of individual to control release of info about herself

iii. Develop rules preventing govt. from disseminating info it collect about people

11. Other Media “Speech-Caused” Harms

a. Intentional Infliction of Emotional Distress
i. Most states follow some version of Restatement 2nd of Torts §46 w/focus on extreme and outrageous behavior by D that produces serious emotional consequences to P

ii. Public figures and public officials may not recover for IIED w/out a showing that the publication contains a false statement of fact which was made with actual malice

1. S.Ct. applied the NY Times standard in Hustler v. Falwell (pg.477), the controlling case on this topic.  Falwell sued Hustler for IIED resulting from use of his name/picture in a sexually suggestive parody for Campari Lequeur.

a. Ct. holds that the motive behind expression does not preclude 1st Amendment protection, esp. in area of public debate re: public figures

iii. What about private individuals?

1. Under Gertz, it seems probable that ct. would allow recovery 

a. However, falsity must still be proven under Gertz, so if you transfer the rule directly, recovery may be denied b/c speech still isn’t false

b. Claim would only stand by application of the balancing test

iv. Speech re: private matters?  

1. Not clear that the 1st Amendment would limit tort law development, assuming the requirements of the tort regime were satisfied…

2. Clear that if nature of communication involves a matter of virtually no “public interest,” then the state interest in compensating individuals for harm would outweigh the relatively weak 1st Amendment protection afforded such speech

a. Esposito-Hilder v. SFX Broadcasting (pg.484): Based on this balancing test, the Ct. held that P singled out by radio station’s “ugly bride” contest could maintain claim even though defamation claim would be barred.

12. Physical Harm - Is speech protected?  If yes ( no liability; If no ( 6 possibilities 

a. Incitement

i. Ct. uses Brandenberg v. Ohio standard for incitement:  P has to prove

1. Intent to create lawless action

2. Actual creation of danger

3. Imminence 

ii. Herceg v. Hustler (pg.501):  Mother sued magazine for civil damages due to death of son after reading “Orgasm of Death.”  Incitement was only issue that went to the jury.  Applying the Brandenberg test, Ct. holds that no fair reading of article could make its content advocacy, let alone incitement to engage in the practice.  There was also a lack of imminence.  No liability was imposed on Hustler.

1. Mother argued for imposition of a negligence standard b/c the case involved non-political speech that actually produced harm.  Ct. holds that mere negligence cannot form the basis of liability under the incitement doctrine.

a. Dissent (Jones) would have adopted this lesser standard b/c she classifies pornography as low value speech w/no place in the marketplace of ideas

i. Problem with this opinion is that 1st Am protection shouldn’t depend on whether or not speech contains worth according to majoritarian values

ii. A damage award here would classify this type of speech as unprotected ( censorship of certain material upon a standard appropriate to minors.  Result contrary to Butler.

iii. Questionable whether published material can ever meet requirements of this standard b/c publications don’t typically produce imminent danger

iv. According to Baker, the media is relatively safe in the incitement category
b. Aiding & Abetting

i. Speech that constitutes aiding & abetting does not enjoy 1st Am protection

1. No resemblance to language constituting “mere advocacy,” and thus protected under Brandenburg
2. No value in speech communicated for illegitimate purposes 

ii. Must be requisite intent: mere foreseeability or knowledge NOT enough

1. Can be inferred from the facts

2. Stipulations are made upon a summary judgment motion

iii. Rice v. Paladin (pg.513):  Hit Man manual determined to be proximate cause death of P’s decedents.  In this case, requisite intent was stipulated, although the ct. lays out 4 unpersuasive bases for finding intent regardless of stipulation (518).  Basically, Baker concludes that w/out the stipulation, many of the factors are mere speculation.

1. Baker thinks most courts will come out like this ct.
c. Negligence (Baker: case as commercial speech advocating illegal activity) 

i. Braun v. SOF Magazine (pg.524):  A hired gun was obtained from an ad in magazine to murder P’s father ( wrongful death action.  Ct. applied a risk utility balancing test, under which liability could be imposed ONLY if the ad on its face would have alerted a reasonably prudent publisher to the harm.  Ct. concludes that harm was foreseeable under this standard and thus that the magazine was the proximate cause of death.

1. Here, the degree of negligence was heightened b/c there had to be a “highly unreasonable risk of harm.”

2. Why negligence here?

a. Advertising crime isn’t protected speech ( grounds for distinguishing Falwell, in which actual malice stnd. applied

b. Seems like the “reasonably prudent publisher” standard provides some protection for making media available; preserves marketplace of ideas concerns…

ii. In any other situation, it appears that the media will receive protection

d. Generally can’t collect for detrimental reliance on media info that proves false

i. One case to contrary, Saloomey v. Jeppeson & Co. (pg. 501), can be distinguished b/c flight plans are not typical media product, but rather an instrument relied on for air safety.

ii. As long as cases are limited in this way, no large risk of harm to media.

e. Negligently created risk as in Jenny Jones Case (pg.530)

i. Not good precedent, inconsistent w/general reasoning b/c liability was imposed w/out intent

f. Media is liable for negligently endorsing products (printer’s ink statutes)

i. Relevant, but limited doctrine; cases are unclear

g. The general approach is to look for narrow doctrines in which liability is imposed on speech through another category of law.  There are narrow exceptions in which the media doesn’t escape liability when the burden on speech isn’t too high… 

Reporting

13. Reporter’s Intrusion & Trespass

a. Ct. has concluded that freedom of the press gives the media the right to print what it wants, but it doesn’t give the media the right to break general laws

i. A balancing test is applied to determine when actions are appropriate and when they aren’t
b. Trespass

i. As a general matter, the media doesn’t have the right to trespass in its attempt to gather info b/c people have a reasonable expectation of privacy

1. There is an exception for reporters when they are working in conjunction w/the police

2. Other exceptions turn on consent by the landowner/homeowner:

a. Press has consent to be on the property for another reason

i. Le Mistral (pg.570): If reporter had been in the restaurant as a paying customer, there would be consent to be on the property

b. Implied consent (Fletcher, Prahl)

i. Factors for implied consent (pg.570):

1. Entry is made peacefully

2. No objection to entry

3. Entry is made for purposes of newsgathering

ii. Doesn’t seem to be good law after Wilson v. Layne (pg.578)

1. Ct. requires that for media presence to be justified, it must be in furtherance of the warrant

c. Intrusion

i. Ct. held in Dietemann v. Time (pg.571), that a person should not take the risk that what is seen and heard will be transmitted by color photograph or recording in full living color and hi-fi to the public at large.

1. In this case, the reporters secretly recorded and photographed a visit to P’s home under the false pretense of needing natural medical treatment ( charge of practicing medicine w/out a license.  

ii. The law appears to recognize the fact that transmission of information in a person’s voice makes a difference in regard to human dignity

1. Your choice to broadcast your words should be your own

2. Eliminates ability to deny what was said (even though there may be manipulation)  

14. Using Tortiously or Illegally Obtained Info

a. In Bartnicki (supp. 1), the Ct. held that a stranger’s illegal conduct does not suffice to remove the First Amendment shield from speech about a public concern 

i. Suit involved the repeated intentional disclosure of an illegally intercepted cell phone conversation by an unknown stranger about a public issue (union negotiations and proposed strike) in violation of a state statute.  

ii. Dissent makes a strong argument that the statutes should have been upheld, subjecting the radio station to liability:

1. Daily Mail line of cases is distinguished b/c unlike those cases where the info had been lawfully obtained from the govt., info was already publicly available and cases were concerned w/self-censorship, the information in this case was illegally obtained, it wasn’t publicly available and the statute wasn’t content-based.

2. Rehnquist argues that the statutes should be upheld if they further a govt. interest unrelated to suppression of speech and they do: deterrence of initial interception; protection of privacy of people.


a. There is an argument that the means used to achieve these goals actually suppressed speech in the end, but the majority fails to respond to this claim…

3. Baker is persuaded by dissent’s argument ( why did the majority come out the way it did?
a. Ultimately, it seems that the principle underlying the decision was that obtaining information in some areas of great importance to the public interest is dependent on illegal methods of newsgathering

b. Govt. transmits huge amounts of information to the media through intentional leaks

b. PUBLICATION DAMAGES
i. Barnicki would support the proposition that publication damages can’t be obtained b/c the information was truthful and of a legitimate public interest (supp. 7)

1. Appears that decision was based on proposition that the person who actually commits the tort should be held liable.  If this is true, it appears that case may undermine Food Lion in a major way…

ii. Ct. in Food Lion turns to precedent to show that the 1st Amendment precludes publication damages

1. Ct.’s claim is that Hustler v. Falwell precludes attempting to avoid 1st Amendment limitations on defamation claims by seeking publication damages under non-reputational tort claims.  

2. Actual malice standard must met in order to receive damages

a. Cowles is distinguished b/c damages sought stemmed from breach of a promise rather than from damage to injury to reputation/state of mind due to publication

i. Depends on whether the rule under which you are trying to collect is directed at speech or general tort/contract law… 

iii. All Cases can be reconciled by adhering to the principles in Barnicki
1. In Bartnicki, the republished conversation was truthful and a matter of public interest ( NO publication damages

2. In Food Lion, the publication involved a matter of public interest and the story was true ( NO publication damages

a. Here, however, the reporters did commit the tort ( liability for actual damages ($2)

3. In Dietemann, the publication was NOT a matter of public interest and the reporters were liable for intrusion ( tort damages w/publication damages factored in ($1500)

15. Reporters’ Testimonial Privilege

a. Journalists have no qualified privilege to refuse to disclose to a Grand Jury identities of confidential sources or the information received from them 

i. Branzburg v. Hayes (pg.624):  Majority (White) holds that because all people have a duty to testify before the GJ, all that is being done is applying a generally applicable law to the press.  Although some impairment of sources may occur, the usefulness (and interest in promotion of justice) should outweigh the detriment.

1. Power is not unbridled b/c reporters have the right to quash subpoenas to avoid harassment; a reporter must answer when the questions are relevant/material/made in good faith

2. Dissent (Stewart) supported a type of strict scrutiny of compulsory disclosure, by which govt. would have to make 3 showings before a reporter had to reveal her sources:

a. Probable cause that newsperson has info clearly relevant to specific violation of law

b. Information cannot be obtained by alt. means

c. Govt. has a compelling interest in the info

b. Despite holding, lower courts have not been deterred from conferring a privilege

i. Later cases show minimal difference b/w the test the court imposes and the qualified privilege laid out by Stewart

1. See Riley v. City of Chester (pg.654) where the ct. balanced the policies giving rise to a privilege and their applicability to the facts against the need for the evidence sought to determine that there wasn’t sufficient necessity demonstrated to require the reporter to reveal his source.

ii. State courts, for the most part, have adopted reporter shield laws

16. Promising non-Disclosure

a. Issue: Can you punish a newspaper for printing of truthful information?

b. Issue: Do generally applicable laws apply to the press when they hinder speech?

i. Case: Cohen v. Cowles Media Co. (pg. 488)

1. Facts: 

a. Cohen working on gubernatorial campaign

b. Leaked info about adversary on condition of anonymity

c. Editors printed name; Cohen sued.

2. Holdings: Cowles is liable.

3. Logic: 

a. Generally applicable laws do not offend the First Amendment simply because their enforcement against the press has incidental effects on its ability to gather information.  Minnesota law requires the press to keep their promises; they did not; therefore liable.

b. Cohen’s name was not obtained lawfully and the media is liable for publication of illegally obtained information.

4. Dissent: as per Hustler Mag., Inc. v. Falwell, truthful speech may only be sanctioned if in furtherance of a state interest of the highest order.

5. Policy Issue: Will this inhibit truthful reporting by including a legal incentive not to disclose newsworthy source’s identity? – Incidental

17. Access to Info & Places
a. Access to Agency Documents? - Freedom of Information Act (pg. 669)

i. Requirements:

1. Agencies will publish information about organization, procedures, and decisions.

2. Records will be separated and categorized so that only parts fitting exception will be exempt.

3. Any person may request information from an agency.

ii. Exemptions: See bottom of 670 – top of 671

b. Access to govn’t Meetings? - Question still open after SPJ case (pg. 690)

c. Access to Institutions? - Does the Constitution require government to give press special access that the public doesn’t have? (pg. 692) 

i. Case: Houchins v. KQED, Inc. (pg. 693)

1. Facts:

a. Inmate at prison commits suicide

b. Media claims due to poor conditions

c. Want to do story

d. Refuse to admit camera crew; KQED sued

e. Subsequently allowed to attend public tours, but no cameras, tape recorders, or interviews

2. Holding: The media has no special right of access different from or greater than that of the general public

3. Logic: Press has access to many ways of learning about conditions in jails other than those requested here.  No right of access to government information exits. 

4. Concurrence: Application of law to facts incorrect and due to practical differences between press and public, steps should be taken to grant press access.

5. Dissent: Press should have access

6. Policy Issue: Is it the press or the government’s job to inform the citizenry about the conditions of jails?

d. Access to Military Operations? - Government can’t restrict communications merely b/c don’t want people to have knowledge or b/c it is embarrassing.

e. Criminal Law Restrictions on Access? - Must press obey criminal laws that impede access to gathering?

i. Case: City of Oak Creek v. Ah King (pg. 706)

1. Facts:

a. Airplane crash in non-public area

b. Press not permitted to cover the site

c. No trespassing sign elsewhere

d. Reporter jumped fence to cover crash; arrested

2. Holding: Conviction stands for public disturbance

3. Logic: Press has a right to gather news from any source by means within the law, but no special access

4. Dissent: Reporter’s refusal to obey office and leave does not constitute disorderly conduct.  Press is mouthpiece for public and have been provided greater access in the past.

ii. Case: The PSO case (pg. 712) – demonstration at power plant

f. Discriminatory Access?

i.  Discrimination against individual reporters – on what basis?

1. Case: Sherrill v. Knight (pg. 714)

a. Facts:

i. Had House and Senate passes, but denied White House

ii. Normally, with congressional passes, WH pass issued unless Secret Service objects.

iii. Objected due to prior assault; sued for pass

b. Holding: Arbitrary or content-based criteria for press pass issuance is prohibited, but there are other legitimate reasons for objection.  Secret Service must, in advance of objection, outline the general basis for possible objections, and they must provide written notice and basis for objection and opportunity to rebut.

c. Logic: Denial of pass is deprivation of liberty, so due process is required.

2. Case: McBride v. Village of Michiana (pg. 718)

a. Facts: Reporter not allowed into meetings, based on retaliation for unfavorable reporting

b. Holding: retaliatory exclusion is illegal

ii. Categorical Discrimination 

1. Substantive disagreement with employer – unconstitutional (not a compelling government interest)

2. Sex discrimination – unconstitutional

3. Labor disputes as a basis for discrimination – unconstitutional (as with all con claims, must be state actions) (pg. 720)

4. Preferring the public to the press – unconstitutional

18. Access to Judicial Proceedings
a. Access to Courtrooms – What is the test for determining when a courtroom is properly closed and is it different for subsequently releasing transcripts?

i. Case: Gannett Co. v. DePasquale (pg 728)

1. Court held that the judge could determine the right of access to the court by the press could be outweighed by a (’s right to a fair trial.

ii. Case: Richmond Newspapers, Inc. v. Virginia (pg. 729)

1. Facts:

a. Judge closed courtroom to press to prevent juror influence

b. Press sued to be admitted

2. Holding: Press has rebuttable right of access to the criminal courtroom

3. Logic: Public forum are important not only to speak, but to listen; the criminal courtroom is a public forum; therefore the public has a right to be present to listen.  Since the media are representatives of the public, the media has a right to be present as well.

4. Policy Issue: Must balance interest in closure with press’ right to be present.  Must be findings that this is appropriate solution.

iii. Case: Globe Newspaper Co. v. Superior Court (pg. 738)

1. Facts:

a. Closed court in Juvenile rape case

b. Based on statute mandating closure in such cases.

2. Holding: Must review closure of court on a case-by-case basis

3. Logic: To deny access, state must show that the denial is necessitated by a compelling governmental interest and is narrowly tailored to serve that interest.  These criteria were satisfied, but, due to the interest in maintaining an open court, there must be a finding that the remedy is effective each time.

4. Policy Issue: Public access to criminal trials and selection of jurors is essential to the proper functioning of the criminal justice system.

iv. Case: Press-Enterprise Co. v. Superior Court (II) (pg. 741)

1. Facts:

a. (, instead of a grand jury, had a closed hearing.

b. Prosecution and Press moved to release the transcripts.

c. Court refused.

2. Holding: A more severe test than Gannet is necessary; there must be substantial findings that releasing the transcript would prejudice a fair trial; that closing the court would fix this problem, and that there are no other reasonable alternatives. (may be such a strong test b/c looking to get t-script after the fact.)

3. Logic: Denying access would frustrate the value of openness, which is to have confidence in the system.  So the role of preliminary hearings is just as essential.  Therefore denying access to the transcripts is not allowed, without more proof that it is beneficial to do so.

b. Access to Judicial Records and Discovery Material – Do parties have a right to disseminate, in advance of trial, info gained through pretrial discovery?

i. Case: Seattle Times Co. v. Rhinehart (pg. 764)

1. Facts:

a. Religious group sued newspaper for libel

b. Membership lists disclosed as part of discovery

c. Protective order issued preventing their publication

2. Holding:  Protective orders require no heightened 1st am. scrutiny.

3. Logic: There is no right to gather an gain information over which the court has control; pretrial depositions and discovery are not public components of a civil trial.  This is not typical prior restraint because it only limits the manner in which the information is gained; the press may seek the information through other means and publish it.

REGULATION OF MEDIA BUSINESS AND MEDIA STRUCTURE

19. Owning Speech: Copyright & Right of Publicity
a. Copyright

i. Ownership of a © is vested in the actual creator

ii. Unless the work was “made for hire”

iii. Rights are transferable, and only those rights contracted for will be held by a publication that purchases the work of a freelance writer.

iv. However, there are Fair Use exceptions to © infringement.

v. Case: Harper & Row Publishers, Inc. v. Nation Enterprises (pg 544)

1. Facts:

a. President Ford published a book

b. Sold exclusive rights to publish quotes to Time

c. In order to cover the release, Nation quoted.

d. Time cancelled deal with publisher as a result

e. Publisher sued Nation for © infringement

2. Holding: Nation quoted too much to be considered fair use.

vi.  Prior restraints not disfavored in © law, preliminary injunctions common

vii. Theories of ©

1. Broad © - maximum incentive to create; more genuinely unique works in the library of congress

2. Narrow © - no monopoly over ideas, many creators, fewer interesting things in the library, but more people can utilize the information.

b. Appropriation or Right of Publicity

i. The tort applies almost entirely to commercial exploitation of likenesses, and the simple fact that a publication hopes its content will increase revenue does not make its articles commercial appropriations.

ii. LA Magazine fashion spread – took famous people’s faces and put them on bodies with spring fashions.  This was appropriation because entire point was to sell magazines, advertise, and promote designers; there was no commentary or story.

iii. The Zacchini Case – Reporter covering the fair showed the act on TV.  The court held that this was appropriate because Zacchini alone held the right of publicity.

iv. However, self-promotion is acceptable - Magazine may reprint a picture of a celebrity from a previous issue to show the type of material usually covered by publication.

v. If, however, the promotional material is false, the courts have held that the purpose was not reporting of the news and the protection is far less.

1. Cher case – The promotional card went out saying to “join Cher in an interview that she would only share…”  This wasn’t self-promotion because it was false.

vi. If your likeness simply appears in the news, you have no complaint

vii. If private, offensive info published, (Pam Lee explicit photos), may complain

viii. If your likeness is used in advertisement – not allowed

ix. If your likeness is used as a product – not allowed

20. Regulation of Commercial Speech

a. Four Part Test for constitutionality of regulation: Does the regulation prevent lawful activity that is not misleading? (If not, then it is not protected by 1st Am)  If so, is it in order to advance a substantial government interest?  Does the regulation directly advance that interest?  Is it more extensive than necessary?  

i. Case: Central Hudson Gas & Elec’ Corp. v. Public Service Com (pg. 256)

1. Facts: 

a. Comm. Enacted a regulation prohibiting utilities from advertising to stimulate purchase of services 

b. (exempting “informational” advertising designed to encourage 1 type of conservative usage.) - Time

2. Holding: Regulation was unconstitutional

3. Logic: As applied, court found that the regulation violated part 4 by being too extensive.

b. Regulation does not have to be the least restrictive means of advancing interest

i. Case: Board of Trustees v. Fox (pg 261)

c. Courts do not have more leeway in regulating the advertising of vices- Liquormart

d. Regulations by the SEC and the like may be permissible

i. Case: SEC v. Wall Street Publishing Institute, Inc. (pg. 266) – Requirement of disclosure of consideration is not a prior restraint. 

21. Government Sponsored Speech 

a. Government-Owned – Can censor school paper if serve an educational purpose

b. Government as Advertiser – Can’t withdraw advertising in retaliation

22. Media as a Special Business – When is the media exempt from general laws, and when can laws be specially directed at the media?
a. Taxation Laws – Differential taxation of First Amendment speakers is constitutionally suspect when it threatens to suppress particular ideas or viewpoints.
i. Case: Grosjean c. American Press Co. (pg. 125) - Unconstitutional to implement a tax whose purpose is to curtail publications.
ii. Case: Minneapolis Star & Tribune Co. v. Minnesota Comm’r of Revenue (pg 125) – Unconstitutional ink and paper tax b/c the way it was set up targeted a small number of papers, resembling a penalty for certain papers.
iii. Case: Arkansas Writers’ Project, Inc. v. Ragland (pg 126) – tax on publications that exempts most publications also resembles penalty. – Unconstitutional and differentiated based on content
iv. Case: Leathers v. Medlock (pg. 124) – tax of general applicability, with some specific exemptions, not intended to target cable, does not single out certain cable companies, is not content based, does not penalize certain viewpoints, and is therefore allowed.  Ok to target media incidentally but not b/w speakers w/ in a medium.
b. Labor Relations Laws – In general, labor relations laws apply to the press 
i. Case: Nelson v. McClatchy Newspapers, Inc. (pg. 132)
1. Facts: 
a. Gay rights activist is writer
b. Paper has a rule prohibiting employees from identification with any political cause
c. Employees have statutory right to be protected from discrimination based on political activities
d. Paper moves writer to non-editorial position; writer sues.
2. Holding: Writer loses
3. Logic: Paper has a first amendment right to choose an editorial staff, which is a core press function, when that choice is based upon editorial considerations, and that trumps.
4. Policy Issues: Is this an editorial autonomy argument?
c. Distribution 
i. Can’t require permission to distribute – tantamount to censorship.
ii. Newsracks – Not a complete right, but just about
iii. Newsstands – Need permits for these because they are a more serious interference and because of the choices usually available, they are less likely to be prohibited based on viewpoint discrimination.
iv. Non-news publications – Allowed to regulate distribution
v. Airports are not public fora, so while it is tough, may be regulated.
vi. Free newspapers – Government cannot remove all the papers
23. Right to Reply – Editorial Integrity
a. Case: Miami Herald Publishing Co. v. Tornillo (pg. 96)
i. Facts: 
1. Herald published piece criticizing politician
2. Statute grants politician the right to equal space reply
3. Herald claims this violates freedom of the press
ii. Holding: Statute in violation of 1st amendment
iii. Logic – Chilling Effect: This is government-enforced access, so there is a 1st Am issue to deal with.  The statute extracts a penalty on the basis of the content of the newspaper.  Editors might conclude the penalty is not worth the cost and might not print that which it might have initially.  
iv. Logic – Editorial Autonomy: Even if no costs associated with the compulsory access, there is a problem with regulating editorial autonomy. 

24. Broadcasting & the Fairness Doctrine
a. 2 Prongs of The Fairness Doctrine

i. Broadcast stations must cover controversial issues of public importance

1. Not enforceable – who determines what is important?

ii. Broadcast stations must provide reasonable opportunity for contrasting views

1. Who determines which views, submit A, allow time for Z, but what about M?

b. Fairness doctrine in practice

i. Case: Red Lion Broadcasting Co. v. FCC (pg. 17 – HO)

1. Facts: 

a. Politician dissed on the air 

b. Wanted air time under Fairness Doc. to reply 

c. Time denied, suit brought.

2. Holding: Politician gets his time

3. Logic: Radio, different than voice, because of the chaos of interference, so may be regulated differently under 1st Am.  Plus scarcity necessitates regulations as to who can speak.  Therefore, no one has a right to a license or to monopolize the airwaves.  This requires more protection of the 1st am because otherwise those fortunate enough to get the license would have monopolies.  So, the government can regulate in favor of those whose views should be expressed.  The listeners right is paramount.

4. Alt. Logic: It is argued that this will result in self-censorship. Responses are that this is speculative, but that Congress or the FCC could make receipt of a license continent upon willingness to present controversial issues.

c. Demise of the Fairness Doctrine

i. FCC determined that scarcity no longer a problem

ii. FCC decided that speech was chilled and thus the Fairness doctrine disserves public interest and the 1st am.

iii. FCC did away with doctrine, 

iv. Case: Turner Broadcasting System, Inc. v. FCC [Turner I] (pg. 111)

1. Facts: Act requiring cable to devote channels to local broadcast

2. Holding: Remanded due to insufficient info on record

3. Logic: Court says, “There can be no disagreement” that “cable programmers and operators engage in and transmit speech” and are thus entitled to 1st Am protection.  The act regulates speech by limiting the number of stations over which cable has editorial control.  That is not fatal.  Ability to regulate broadcast is due to scarcity, cable doesn’t have same problem.

25. Political Campaigns & Fairness
a. Equal Opportunities = Balance – Section 315(a)

i. When 1 candidate allowed use of the station, must allow other candidates similar usage. 

1. Can charge candidates the lowest ad rates – §315(b)

2. Treats friends and supporters of candidates as if candidates

ii. This can be considered pro-incumbent

iii. Exception: Presidential press conferences.

iv. Exception: Coverage of debates 

v. Exception: If controlled by the journalist in the pursuit of news

vi. Journalists running for office do count 

b. Reasonable Access = Coverage – Section 312(a)(7)

i. Candidates must be able to purchase a reasonable amount of time.

ii. Case: CBS, Inc. v. FCC (pg. 217) – Upholding the regulation requiring giving airtime to federal candidates once a campaign had actually begun.

iii.  Case: Becker v. FCC (pg. 221) – Deny attempt to limit the times of campaigns deemed harmful to children on the basis that doing so goes against purpose of guaranteeing airtime with greatest audience potential.

26. Structural Regulation: Turner
a. Case: Turner Broadcasting System, Inc. v. FCC [Turner I] (pg. 152)

i. Facts: Act requiring cable to devote channels to local broadcast

ii. Holding: Content-Neutral Regulation – Remanded to determine if there was harm and was it designed to fix that harm, and does it actually?

iii. Logic: Must decide if this law is content-based or content-neutral.  Must ask about regulation on its face and in its purpose.  On its face, this regulation is content neutral – the extent of the interference does not depend on the content of the broadcasters, and broadcasters cannot mitigate burden.  In its purpose, this regulation is not content-based.  Regulations apply evenly to almost all cable companies.

b. Case: Turner Broadcasting System, Inc. v. FCC [Turner II] (pg. 161)

i. Facts: Same case, but with expanded record, enabling court to determine that evidence supports Congress’ concern.

ii. Holding: Must-Carry is constitutional

iii. Logic: see above.

27. Media Concentration Policy
a. Antitrust laws still apply to the media – “Freedom to publish is guaranteed by the Constitution, but freedom to combine to keep others from publishing is not”

b. Joint Operating Agreements challenges and rulings of violations of the Sherman Act resulted in the “Newspaper Preservation Act” which validated existing JOAs and permitted formation of new ones where not more than one of the papers in the agreement is not a failing newspaper.

c. Multiple Ownership – Regulation upheld by court that if a person, directly or indirectly, had an interest in more than 5 other stations, a license would not be granted on their application for another broadcast station.

d. Cross Ownership – Regulations governing the permissibility of and requiring divestiture of common ownership of a radio or television broadcast station and a daily paper in the same community were valid. (Existing combinations were allowed to continue, but not be transferred as a unit, unless the broadcast station, or TV station, and daily newspaper were the only ones in the community.)  Court basically said that the goal was to enhance speech through diversification of speakers and that the regulations were narrowly tailored to meet this legitimate government interest.  But, that it was legitimate to grandfather most existing combinations because new owners may not be local and provide the community with the same level of knowledgeable coverage.  

e. Cable Circuit (Time Warner) – Act setting up 2 limits on cable operators to promote diversity of ideas and speech - Time Warner challenged the constitutionality of the limits.

i. Horizontal limits – number of subscribers an operator can reach using a system in which the operator has an interest. – See Storer (inconsistent)

1. Restricts speech by limiting number of people to whom they can speak

2. If only one cable company existed and they turned a programmer down, the programmer would not be able to get his message out.

3. FCC has not met burden of showing that the limit is not burdening substantially more speech than necessary. - Remand

ii. Vertical limits – number of channels on a cable system that can be occupied by a programmer in which the operator has an interest. – See Turner (inconsistent)

1. Restricts speech by eliminating their ability to exercise editorial control over a portion of the content they transmit.

2. FCC has not met burden of showing that the limit is not burdening substantially more speech than necessary. – Remand

28. State Action & Noncommercial Broadcasting
a. Case: CBS v. DNC (pg. 120 and Supp)

i. Facts: 

1. CBS refused the request of DNC to buy time

2. DNC sued based on belief that television is highly regulated which means that there is significant state intervention which apparently should draw this into the realm of government suppressing their speech.

3. Based on this, they think they have  1st Am. right to buy time.

ii. Holding: Upheld FCC saying not a 1st Am issue, so no dice.

iii. But issue: Some justices thought this was deserving of 1st Am protection

1. Stewart says that if there is state action, then the stations would have to be common carriers.  Broadcasters would be forced to accept the ads and their 1st Amendment rights would be destroyed.  

2. But, Forbes seems to stand for the proposition that even if it is govt. speech, there is no obligation to treat everyone who wants access the same.  Even viewpoint discrimination is acceptable.

b. Case: AK Educational TV Comm’n v. Forbes (pg.280)

i. Facts: 

1. Essentially, in Forbes we have a state broadcasting system run by a board of governor appointees.  There was a debate set up and Forbes was excluded.  Seems very plausible that the decision to keep candidate out determined the outcome of the entire race.

ii. Question: Should a broadcaster be able to make this type of decision?  

iii. Holding: The broadcaster’s decision to exclude was a reasonable, viewpoint-neutral exercise of journalistic expression consistent w/ 1st Am.

iv. Logic: In order to deem viewpoint discrimination impermissible in light of the view that broadcasters should be able to show whatever they want, the ct. focuses on the nature of the forum.  

1. Public Forum: (traditional) These are open to expressive activity regardless of government’s intent - (constructed by government) Designated public forum  – neither should be extended to public broadcasting because they are required to exercise substantial editorial discretion, so not everything can be said which does not jive with the nature of a public forum

2. Non-Public Forum: Decisions on eligibility of participants creates a Non-Public forum - The characteristics of a debate lend themselves to believing that it is a forum of some kind, so this fits.

3. Not a Forum: Debates are structured to be some type of forum.

4. As to the debate, what rules apply?  Candidates can be excluded/included not based on viewpoint, but any otherwise reasonable basis in light of the “purpose of the property.”

29. More Structural Regulations
a. Forbes’ outcome was probably prescribed from Nat’l League of Women Voters and Death of a Princess case

i. Need to look not at the institution regulating but need to determine the mission selected for the station to determine whether or not a given regulation should be permitted in the current context

b. Case: Denver Area Educational Telecomm Consortium v. FCC (supp. 43)

i. Facts: 

1. §10(a) - Cable operator was given ability to prohibit indecency on leased accessed channels

2. §10(b) – If they did not prohibit under (a), they had to segregate indecent material and block it from access unless requested by viewer in writing.  

3. §10(c) - permitted cable operator to prohibit indecent material on PEG.

ii. Holdings: Ct. split, validating §10(a) and invalidating §10(b).

iii. Issues:

1. Given that (a) and (c) didn’t get the same results, is there any way to distinguish the 2? 

2. Why isn’t Thomas’ position right?  He says both (a) and (c) give the cable operator back some editorial control over the channels that was taken away w/must-carry rules.

3. So how do you distinguish PEG channels from leased channels?  See Stevens’s argument on pg.44.  Why is the authority to give control over PEG channels more problematic?  Stevens essentially looks to see what is created and then determines what const. rules apply to it.  This is why he views leased and PEG channels as doing 2 different things.  PEG channels were created to carry out purposes of local govt, so that it was inconsistent for cable operators to regulate that ( censorship power over a system that is supposed to operate under its own internal logic.  For the leased channels, the structure of viewing is determined by govt., so that the choice under this statute is consistent w/normal functioning.

4. Kennedy/Ginsburg want to analogize leased channels to public forum = source of disagreement.  Baker agrees w/this position, with the caveat that Stevens takes the proper approach as to analysis.  

c. Case: Steal This Radio v. Reno (supp. 52)

i. Facts: 

1. low-powered radio broadcasting began interfering w/ licensed user

2. FCC won’t issue licenses to low-powered stations

3. Illegal to broadcast without license

4. Catch-22?  No, you just aren’t allowed to broadcast

ii. Argument: Based on Forbes, Broadcast is not a forum at all.  The radio station wants to argue instead that the spectrum is a public forum even though the broadcast region is not and ct. refuses to recognize the distinction.  The court is willing to concede that the spectrum is a forum, but the fact that it is regulated deems it a non-public forum.

iii. Even under a nonpublic forum, there is reasonableness b/c there is no viewpoint discrimination and w/out the regulation, interference would result.  This satisfies a reasonableness requirement.  

d. Const. status of regulations in these areas in open to debate.  The constitutionality of Red Lion is open to debate.  We see that the govt. generally upholds regulations unless the regulation results in censorship in some way.  Other than censorship, govt. is inclined to hold as in Turner in cases involving structural regulation.  

e. If the Ct. in Turner really means that no content-based regulations are going to be upheld, then the room for regulation in the structural realm is going to be severely limited b/c to some extent, all regulations are content-based.  Not clear how you can justify leased access, PEG channels, etc.  Inclination is that whatever Turner meant, it wasn’t a robust conception of content-based; should be reinterpreted as content-based regulation aimed at suppression of speech.

f. Virtually all structural regulations are based on assumption that market doesn’t work adequately to meet societal needs.  Almost all structural regulations are trying to deal with this.  If you disagree with this conclusion, you would see all structural regulation is bad.  If you agree with this conception of the market you would want:

i. To allow room for govt. regulation

ii. To prohibit govt. action suppressing communication

iii. Engage in contextual analysis of structures created w/inclination that these structures should be kept open to alt. speakers; only when consistent with point of the proper structure

