PART A:  

INTRODUCTORY NOTIONS AND BACKGROUND TO

INTERNATIONAL HUMAN RIGHTS MOVEMENT

1. HUMAN RIGHTS CONCEPTS AND DISCOURSE
A. Global Snapshots

· In seeking to describe HR problems, most newspaper articles stress the broad political, social, economic or military context. As in responses to many of today's deepest and gravest human rights problems, they do not draw on the work of courts
3 general characteristics to HR law:

1. Law

· Attempt to incorporate many disciplines (philosophy, morality, ethics etc.) that previously had no place in law

· Attempt to create a legal framework that began with Universal Declaration

· Recognizing that HR were more than just ethical considerations

2. Institutions

· Creation of institutional arrangements capable of defining, applying, promoting and monitoring HR norms

· HR norms were very vague and open-ended

3. Accountability 

· Domestic ( idea that governments will be accountable to their own citizens, and that they will have to set up accountability mechanisms for redress (courts are principle but not only means for ensuring accountability)
· International ( additional dimension is international accountability = some forms of international accountability that are above national sovereignty and decision-making (but won’t necessarily be authoritative)  very soft accountability

	
	Actors
	Processes
	Outcomes

	Traditionalists
	- States

- International Orgs

- NGOs
	- Treaties

- Customs

- International Courts
	- State Responsibility

- Binding Outcomes = Hard Law (i.e. SC Resolutions, Court decisions)

- Sanctions

	Human Rights Model

	- Media 

- Public Opinion

- Individuals

- Corporations

- Rebel Groups
	- International HR Bodies (creating jurisprudence)

- Regional HR Bodies
	- Soft Law (non-binding outcomes = resolutions, concluding observations etc.) ( no legal weight but in practice have impact on outcomes


Process in identifying human rights issues:

· Identification & understanding of problem.

· Reach normative formulation of problem, design rules & principles to address issue
· Establishment of institutional arrangement – give weight to norm, develop way to assess implementation

· Ongoing formulation of jurisprudence

Universality of HR?

· How can all countries be bound in the exact same way to all HR?

· cultural critique of HR has been very strong in recent years, but wasn’t really an issue until about 30 years ago when HR established more of a presence

Development and Expansion of HR

· HR law is a new phenomenon = aggressive expansionism of HR in  recent years

· HR law had very little power 30 years ago but this has radically changed

· 4 factors help us understand  the expansion of HR

1. Sectors

· UN Charter main pillars are in terms of security (military), development (markets) and HR (morals)

· HR used to be isolated but in last 20 years it has reached out in an almost imperialistic way (i.e. human rights approach to development/human security)

2. Normative

· HR used to be distinguished as different from International Humanitarian Law but the two bodies of law have merged together

3. State Sovereignty

· Starting assumption going back to 1948 Universal Decl. was that HR norms had no domestic implications = seen as good intentions at international level

· Domestic jurisdiction was exempt from any HR probe

· Absolute state sovereignty no longer exists ( some say there is a small core of domestic matters the international community cannot interfere with, others say everything is open game

4. Public-Private Distinction

· conceptions of HR were initially seen only to apply to public institutions but are now extended to the private sphere

· classic example is violence against women

B. Capital Punishment: The Global Framework for Contemporary Human Rights Discourse
· Right to life is enshrined in many int’l documents, also CP is violation of human dignity (basis of HR law). 
· capital punishment is way to illustrate what’s going on with human rights decision making at the national level and the broader international human rights regimes

· looking at purely domestic courts, interpreting their own constitutions, may or may not regard the international human rights regimes

· domestic human rights debate often doesn’t involve courts but rather political decisions by governments to address human rights issues

· why the death penalty as a basis for analysis? Could argue that the right to life is one of the most basic human rights and is enshrined in numerous human rights conventions

· important to look at the arguments and human rights discourse of courts = the most `legal' of institutions
· arguments by and decisions of courts stand at the core of legal education and analysis, and of the work of many legal practitioners, including human rights practitioners
· much of the invocation of rights and many of the arguments in these decisions are products of the last half century ( the very institutions to which several opinions refer did not previously exist
· It is also important to consider the degree to which these courts and other organs (like the UN Human Rights Committee) form part of some global framework of interaction and discourse, or to the contrary whether the following opinions suggest radically separate worlds of argument and decision in different states and in international as opposed to national courts
State v. Makwanyane

Constitutional Court of South Africa, 1995
· Death penalty violates the new Constitution of South Africa = unanimous holding from 11 justices of the constitutional court

· Looks at public IL, foreign law and cases, deterrence, retribution, public opinion etc.
· Highly privileged place given to human rights and international law in the constitution of South Africa

· Constitution says the SA courts may look at international and foreign law in making its decisions (this provision is not unique, there are similar ones in South American and European constitutions) ( not unique for relatively recent (and post WWII constitutions)

· SA is special because it is a post-apartheid constitution so there was an attempt to never let the situation repeat itself by restructuring the court system (and creating new constitutional court) and trying to limit the way domestic common law can be manipulated in court by requiring courts to abide by international HR
· Death penalty not specifically outlawed in the constitution ( there was a split amongst politicians so they decided to let the constitutional court decide

· Politicians could not reach consensus because during apartheid death penalty was used quite often as a method of dealing with black activists

· Court says that interpreting fundamental rights in the constitution should be done in a way that is “generous and purposive”

· Means that if there is any way to interpret the constitution in support of a human rights friendly outcome then it should be done

· Want to make sure these clauses are given maximum possible significance and not left to politicians to interpret themselves

· Court says cannot interpret provision (right to life/protection of dignity) in isolation but must be in context of other rights ( human rights as a holistic notion that cannot be reduced to one individual provision being interpreted

· Consistent with notion that human rights is something very special

· Interesting case because government concedes the case = allows Court to be less guarded

· Public international law in the constitution includes binding as well as non-binding law

· Binding = treaty provision that the country has ratified

· Non-binding = some statement adopted by an international body that the government has not formally agreed to be bound by

· Court looks at US = US has most detailed jurisprudence on death penalty so made sense to look at their cases

· SA can support its conclusions if it can differentiate itself from the conclusions reached by American courts

1. US Supreme Court ruling that death penalty not per se unconstitutional but can be arbitrary and thus unconstitutional led to endless litigation, expense and delays ( difficulties in US experience persuades SA court not to follow this course

2. Discusses differences in US and SA constitutions ( US constitution doesn’t specifically guarantee right to human dignity whereas SA does

· Court looks at public opinion, history of country etc. ( says while SA public seems in favour of death penalty it isn’t public opinion that matters but what the constitution says

Roper v. Simmons

US Supreme Court, March 1, 2005
· Case addresses the constitutionality of executing a person who was a juvenile at the time of his or her crime ( while the case turned primarily on domestic law analysis, a considerable part of the key judgments addressed the issue of the role of international and comparative law standards in domestic US constitutional litigation
· Court says that death penalty for crimes committed when person is a minor is unconstitutional under the 8th Amendment (cruel and unusual punishment)

· Bases holding on international covenants (like UN Convention on rights of the child), international cases and seeming international consensus on the issue

· O’Connor dissent says that decision should be made based on a national consensus and international evidence can be used as support for that consensus, but decision shouldn’t be made based on an international consensus

· Scalia dissent says international consensus should never be used and is irrelevant ( argues that if US follows other countries on death penalty policies what about things like the mandatory death penalty which other countries allow but is prohibited in the US 
2. BACKGROUND TO, AND POSTWAR CREATION OF, THE HUMAN RIGHTS MOVEMENT
· Doctrines and principles in an older international law served as background to and precedents for the human rights movement that took root and developed after the WWII
· The opinions included address questions such as: By what means or methods have the international rules and standards of the human rights movement been developed? By what processes are international legal rules made, elaborated, applied, and changed?
· Article 38 of ICJ Statute provides sources of international law and is traditional point of departure for examining questions about sources of IL ( article takes a positivist perspective


1. International conventions = treaties



2. Custom (general practice ( opinio juris)



3. Generally accepted principles of law



4. Judicial decisions and teachings of scholars

A. Customary International Law:  Earlier Development of Laws of War 
· Preliminary question about customary IL is whether or not it is even still important or if it is just a historical concern
· Custom still valid today = fills gap in areas that treaties don’t cover, also applies to states who have not signed on to treaties but still feel themselves bound to the rule by custom

· i.e. US not party to conventions on rights of children, women, economic rights

· If you are trying to make the argument that corporations are bound by human rights, treaties do not apply so must rely on custom
· Customary law refers to conduct, or the conscious abstention from certain conduct, of states that becomes in some measure a part of international legal order. 
· By virtue of a developing custom, particular conduct may be considered to be permitted or obligatory in legal terms, or abstention from particular conduct may come to be considered a legal duty.
· The Restatement says that customary IL “results from a general and consistent practice of states followed by them from a sense of legal obligation”
· Sense of legal obligation = opinio juris
· a practice generally followed `but which states feel legally free to disregard' cannot form such a rule ( opinio juris doesn’t need to be verbal or in some other way explicit = can be inferred from acts or omissions
· Treaties may give birth to rules of customary law ( in contemporary IL, broadly ratified multilateral treaties most likely to generate the argument that treaty rules have become customary law binding non-parties
· Main evidence of customary law is found in actual practice of states
· state's practice can be gathered from published material—newspaper reports, statements made by government spokesmen, state's laws and judicial decisions
· Major inconsistencies in the practice (that is, a large amount of practice which goes against the `rule' in question) prevent the creation of a customary rule (Nicaragua v. US)
International Legal Concepts

· Ius cogens = peremptory norms of international law that no laws can to conflict with

· i.e. treaty allowing torture would be invalid from very beginning because the prohibition against torture is an ius cogens norm

· list of ius cogens norms limited = for now it is an important theoretical construction

· Erga Omnes = there are certain acts which are of legitimate concern to all states in the international community

· This concept is designed to overcome the bilateralism of most international law

· Does not need to be some link between the country claiming abuse of erga omnes obligations and the country abusing the rule

· The concept is theoretically powerful but is limited in its practical relevance

Paquette Habana

US Supreme Court, 1900
· Court says that fishing vessels cannot be taken as prizes of war

· Supreme court seems to be endorsing international law

· Large emphasis on practice in history to find evidence of custom in state practice

· Contrary evidenced is quickly distinguished by the court

· Smaller number of states involved in the analysis

· Opinio juris element discussed ( court said while this started as concept of good will it developed into what was seen as a requirement

· Case shows way in which basic principles of humanitarian law developed = protecting those not involved in the conflict

· Reciprocity is an important element of humanitarian law but becomes problematic in human rights law

· Idea of providing a certain amount of protection and insurance for your own soldiers if you can show you don’t treat POWs badly

· In human rights law there is not the same reciprocity element ( US approach to some HR principles won’t necessarily lead other countries to copy

Malanczuk
· Some state’s practices can be gathered from published material, but most isn’t published, can be found in writing of int’l lawyers & tribunal decisions. Major inconsistencies in practice prevent creation of CIL. Idea of opinio juris assumes all IL are duties, not so, some are permissive rules. 

· ‘Instant CIL’ sometimes exists, relies solely on opinio juris, not on practice.

· Jus cogens – ‘peremptory norms of general IL’, norm accepted by international community as norm from which no derogation is allowed
Marti Koskenniemi - The Pull of the Mainstream (1990)
· Critical of Theodor Meron ( Meron’s theories need to be methodologically rigorous
· Critical of idea that you can sift through IL documents and determine what are fundamental HR norms ( basically just what states think they should be

· Emphasizes point that you need to recognize that norms are social constructs

· Determination of customary IL is colored by our conceptual matrixes, our understanding/value of certain things

· Depends on what state practice you take account of

· Says prohibitions against rape and torture are obvious but doesn’t explain why he thinks those are obvious and not others and how he determines which ones are

· The methodology for determining which norms are obvious will likely look at that which we already use to determine customary law
Oppenheim’s International Law - Robert Jennings and Aurthur Watts (1992)
· General IL is binding on many states (in contrast to particular IL)

· Distinguish between rules of IL which, even though they may be of universal application, do not in any particular situation give rise to rights and obligations erga omnes
· while all states are under obligations as regards to treatment of aliens, those obligations can generally only be invoked by state whose nationality the alien has 
· on the other hand, obligations deriving from the outlawing of acts of aggression, and of genocide, and from the principles and rules concerning the basic rights of the human person, including protection from slavery and racial discrimination, are such that all states have an interest in the protection of the rights involved
· Ius cogens = peremptory norms of general international law ( Article 53 of the Vienna Convention on the Law of Treaties 1969 defines as norms ‘accepted and recognized by the international community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character
Oscar Schachter, International Law in Theory and Practice (1991)
· If we have so extensive a network of treaty obligations, as suggested earlier, how important is it to determine the extent of customary law? 
· First ( significant number of States haven’t adhered to many treaties = they are neither bound by treaty obligations nor entitled to invoke those obligations against parties = important to determine their obligations and rights under customary law
· Second ( recognition of human rights in customary law allows both treaty non-parties and parties to have recourse to IL remedies not provided for in treaties
· Very few instances in which we can find state practice & opinio juris, instead, rely on national constitutions, UN resolutions, statements by national officials. 
· None can really be cited as evidence of practice, just talk. Argues that there are newly emerging CIL – ‘right to democracy’ and economic/social rights.

· Arguments advanced in support of finding that rights are a part of customary law rely on the following evidence:

· incorporation of HR provisions in many national constitutions and laws;

· frequent references in UN resolutions and declarations to the ‘duty’ of all States to observe faithfully the Universal Declaration of Human Rights;

· resolutions of the UN and other international bodies condemning specific HR violations as violative of international law;

· statements by national officials criticizing other States for serious HR violations;

· ICJ dictum that obligations erga omnes include those derived ‘from principles and rules concerning basic rights of the human person’ (Barcelona Traction, 1970);

· decisions in various national courts that refer to Universal Declaration as a source of standards for judicial decision.
American Law Institute Restatement
· Issues that are prohibited in the RST = there is enough evidence to show that customary law prohibits these practices

· Murder, arbitrary detention, racial discrimination

· but limiting ourselves to these rights is extremely unsatisfactory since it doesn’t include women’s rights for example = looks more like the American bill of rights

· ALI lists certain state violations that are prohibited by customary IL, including genocide and torture, but then also includes “a consistent pattern of gross violations of human rights” = this seems like a catchall phrase

B. Natural Law and General Principles: The Law of State Responsibility
Natural Law
· Argues that customary international law is not entirely based on consent

· More human rights approach that is characterized by natural law assumptions

· Notion that there is some natural law element that is important in determining what rights are peremptory/customary

The Chattin Case – Law of State Responsibility
· State responsibility began with injuries to aliens

· US citizen in Mexico, arrested for embezzlement, convicted, escaped to US, US says arrest was illegal. Court basically rules Chattin didn’t receive minimum international standard of criminal procedure

· Shows that over and above the positive legal system of any country there are natural standards that countries must abide by (i.e. equality of treatment)

· Natural law component – there are deeper standards every legal system must incorporate
· IL requires a minimum standard ( in this case in terms of procedural due process

· Shows methodological problems in developing a minimum international standard of criminal procedure out of such diverse materials
Schachter, International Law in theory and practice (1991)

· Interpretation can bleed into new law
· Cannot reject human rights law on the basis of state action alone
· General principles:

· Principles of municipal law recognized by civilized nations

· General principles of law derived from specific nature of internatioanal community

· Principles intrinsic to idea of law & basic to all legal systems

· Principles valid through all kinds of societies in relationships of hierarchy/coordination

· Principles of justice founded on very nature of man as rational & social being
· Generally accepted as customary law
1) Slavery

2) Genocide

3) Torture and other cruel, inhuman, and degrading treatment

4) Extrajudicial killings or disappearances

5) Prolonged arbitrary detention

6) Systematic racial discrimination

7) Self-determination

8) To leave and enter one’s own country

9) Non-refoulement for refugees threatened by persecution

10) Often times, due process rights

C.  Treaties:  The Interwar Minorities Regime
· Treaties a source of major expression of IL, example is interwar minorities regime treaties

Comment on the minorities regime after the first world war
· Produced the concept of “self-determination”
· Distinction between “nation” and political state
· Led to creation of Minorities Treaties, drafted to protect life, liberty, and religious freedom for all peoples
· Included not only equality in law and fact, but protection of institutions which preserved the minority community’s culture and beliefs
Minority Schools in Albania

Advisory Opinion - Permanent Court of International Justice (1935)
· Albanian legislation modifies Constitution to close all private schools (including Greek language schools), Greek population objects. 

· Purpose of Declaration was to make sure minorities enjoyed same privileges as others, doesn’t require additional privileges. Government said closing private schools affects all citizens, not just minorities but court rejects this
· Found that it was a violation

· If it were the other way around, it may have withstood scrutiny (i.e. majority regime under control of minority regime)
· “abolition of these institutions, which alone can satisfy special requirements of minority groups, and their replacement by government institutions, would destroy this equality of treatment = effect would be to deprive minority of institutions appropriate to its needs, whereas the majority would continue to have them supplied in the institutions created by the State.”
· Dissent uses strict construction of provisions, majority takes more purposeful approach
Comment on Further Aspects of the Minority Treaties

· “The discussions about the nature of ‘equality’ and assurances thereof, in particular about equality ‘in law’ and ‘in fact’, inform contemporary human rights law as well as constitutional and legislative debates in many states with respect to issues like equal protection and affirmative action”
· Touches upon individual v. collective rights
D.  Transition to Contemporary Human Rights:  Judgment at Nuremberg
· 1945 UN Charter included a few broad HR provisions, more programmatic than operational. Nuremburg, on the other hand, was concrete & applied. 

Nuremberg Tribunal
· Establishes a range of important precedents in terms of individual criminal responsibility

· Applied IL concepts to impose criminal punishment for 3 IL crimes: crimes against peace, war crimes and crimes against humanity

· Official positions of defendants did not give them immunity, could get mitigation
· In legal terms the drafters of the Nuremberg charter were extremely creative while pretending that they weren’t inventing new categories ( in reality it was a quantum leap in international legal principles, which it needed to be in order to be powerful

· Nuremberg followed up with the genocide convention in 1948 and then nothing happened until the 1994 ad hoc tribunal for the former Yugoslavia

· Great hopes but Cold War presented a major stalemate

· Governments also did not want to generalize the reaction to human rights violations and framed it as a reaction to the Nazis

· In HR area countries are enthusiastic about punishing the barbarity of others but as soon as the tables are turned countries have justifications for why they may be violating human rights law and are quick to distinguish their case from others

· Principles established at Nuremberg but states quickly backed off and had 2nd thoughts

· but many of the norms and ideas annunciated at Nuremberg had staying power
Judgment of Nuremburg Tribunal (IMT,N 1946)

· Here, ex post facto isn’t issue because attacker knew he was doing wrong, Kellog Briand Pact condemned recourse to war, and individuals under obligation in IL. 

· Some commentators feel that these people obviously should have been punished, but no need for pretense of so-called court, can do it politically. 
· Doesn’t look into crimes by Allied victors ( basically state with power created new categories while claiming they were simply building off of previous international law. 

· Fairly specific to consequences of war, not generalizable as HR regime 

· Followed up by Convention against Genocide. 

E.  Launching of the Human Rights Movement: From the UN Charter to the Two

Covenants
Comment on the Charter and the Origins of the Human Rights Movement

· End of WWII, Nuremberg was quite specific to Japanese and German war criminals and did not amount to institutional ideas
· During WWII there was discussion about what Charter should look like

· Was debate about whether or not human rights should be included in Charter

· Key role played by NGOs, particularly Jewish ones from the US, in pressuring the US government to retain the human rights provisions in the Charter
· Result was strong protection of human rights in the Charter
· UN charter gave formal & authoritative expression to HR movement, builds on precedents to which Nuremburg Judgment refers, says UN’s main purpose is securing & maintaining peace ( beginning of tension between state sovereignty & HR
· Article 1 ( objective/purpose of UN, which included preserving protection of HR
· But when looking at operating provisions of the Charter only 2 human rights elements

· Article 51 = states pledge to cooperate with the UN in the promotion of human rights, but no commitment and no definition of human rights

· Another article indicating a commission on human rights should be established

· Article 2(7) ( UN shall not interfere in the domestic affairs of states

· question is how to recognized human rights protections with pledge not to interfere in domestic affairs

· clear assumption of most governments at time was that HR violations within a state would be domestic affairs, but over last 50 years there has been more of a balance and an erosion of tradition conceptions of domestic jurisdiction

· now idea that there is a transcendent human rights obligations that the UN and other states can call a government to account for

· Next step was to give substance to the phrase “human rights”
· Strong resistance when Charter written to write an international bill of rights, idea was that it would be drafted later and would include a general framework of principles (Universal declaration) and binding legal treaty for those principles (not possible to get agreement on a treaty
· 1948 Universal Declaration written and adopted with clear understanding that it was not binding and was only statement of good intentions to which no government would be legally bound
· 1948 UN adopted a draft of the Declaration, meant to precede more detailed and comprehensive provisions in a single convention, but the political climate of WWII and the ideological conflict became an obstacle, ended up dividing into civil/political and econ/soc/cul rights
· Finally 2 treaties agreed on in the 60s ( Convention on civil and political rights, convention on social and economic rights
· ICCPR and ICESCR – approved by GA in 1966, did not achieve the number of ratifications necessary to enter into force until 1976
· Universal declaration evolved from statement to foundation for legal regime and many specific and strong treaty obligations have been built upon it

· almost no part of the declaration has not been taken up in a more specific way and in treaty language

· only major exception is the right to property (mostly because Latin American countries wanted the right to expropriate property without standards of compensation)
Other UN Organs related to human rights

· GA, SC, The Social, Humanitarian, and Cultural Committee and the Legal Committee

Historical Sequence and Typology of instruments

· UN Charter

· UDHR

· ICCPR and ICESCR

· Multilateral human rights treaties as well as resolutions or declarations with a more limited or focused subject
Comment on the relationship between the UDHR and the ICCPR
1. UDHR is suggestive and the ICCPR is binding

2. UDHR creates numerous organs distinct from but related to the UN, ICCPR creates the HRC

3. Both speak to matters deep, lasting, purportedly universal

4. Characterized by individual rights and state duties

5. Art 17 of the UDHR on the right to own property and protection against arbitrary deprivation thereof does not figure among the rights declared in the Covenant

6. UDHR gives the right to an effective remedy, but the ICCPR takes this further and calls for states to “ensure” remedies

7. ICCPR limits obligations in case of public emergency (Art 4) or limitation clauses which say a given right can’t be absolute but must be adapted to meet state’s interest

8. Art 5 UDHR on cruel punishment v. Art 6 of ICCPR

9. Classification of rights:

a) Protection of the individual’s physical integrity, as in provisions on torture, arbitrary arrest, and arbitrary deprivation of life

b) Procedural fairness when gov’t deprives an individual of liberty, as in provisions on arrest, trial procedure and conditions of imprisonment

c) Equal protection norms defined in racial, religious, gender, and other terms

d) Freedoms of belief, speech and association, such as provisions on political advocacy, the practice of religion, press freedom, and the right to hold an assembly and form associations

e) The right to political participation

10. Charter-based v. treaty-based institutions

Henkin

· Charter is positivist instrument, doesn’t invoke natural rights, just treats HR as self-evidently needed, established that relations between a State and its own citizens was matter of international concern.

· UDHR is aspirational rather than binding, doesn’t have ongoing institution to support it.

· Fairly general. Focuses on individual rights, states every one has a duty to the community

· States that everyone has the right to an effective remedy, but doesn’t provide procedures. 
· No limitation clauses
Lauterpacht - International Law and Human Rights (1950)

· Big change in IL has been focus on individual rights, lessen of state sovereignty.

· Interdependence of interest of individuals were less obvious than they are today – constant expansion of periphery of individual rights. Recognize higher, fundamental law. Issue with individual rights: states have no reason to abide by law. 

· UDHR may have had indirect legal effect – seen as authoritative interpretation of human rights, but no direct effect because no remedies

· “The moral claims of today are the legal claims of tomorrow”
· “Although the Declaration itself may not be a legal document involving legal obligations, it is of legal value inasmuch as it contains an authoritative interpretation of the human rights and fundamental freedoms which do constitute an obligation, however imperfect, binding upon the Members of the UN”
· Flaw is rights without remedies

Note on Hierarchy of Rights
· UN views all human rights as interdependent

· But there is a difference between fundamental human rights and other human rights

· There are non-derogable rights that cannot be suspended by a state even in an emergency situation (i.e. right to life, freedom from torture, slavery)
· UDHR gives priority to rights (over duties) and the dominance of the individual (as opposed to collective) rights
· Theo Van Boven, Distinguishing Criteria of Human Rights (1982)

· Declaring some HR as ‘fundamental’ implies there is a hierarchy

· However, some seen as fundamental ( non-derogable = more urgency. 

· certain rights are specifically safeguarded and are intended to retain their full strength and validity notably in serious emergency situations, is a strong argument in favour of the contention that there is at least a minimum catalogue of fundamental or elementary human rights
· Meron, On a Hierarchy of International HR (1986)
· Cautions against hierarchy
· No real criteria for distinguishing between ordinary rights & higher rights, no real consideration of consequences of distinction has happened either 
· Some want to claim some as fundamental in hope that no state will dare violate them. In reality, some rights are always prioritized. 
PART B:
NORMATIVE FOUNDATION OF INTERNATIONAL HUMAN RIGHTS
3. Civil and Political Rights
· Regional systems typically have more practical power than the UN and its bodies

· Process of addressing major human rights problems has 4 stages:

1. Identification and understanding of the problem



( i.e. women’s rights

2. Reaching a normative formulation of rules and principles that are designed to address the problem and to give norms an appropriate status



( statements regarding women’s rights, then laws about equality

3. Establishment of an institutional arrangement to give some weight and impetus to the norm



( CEDAW

4. Ongoing formulation of jurisprudence



( bringing suits



( defining what the rules and norms really mean

A.  Women’s Rights and CEDAW

1.  Background to CEDAW: Socio-economic context, discrimination, and abuse

· Early development of HR failed to give attention to women’s rights violations
· During Cold War, east accused west of suppressing its women. Contrast to attn given to racial discrimination. 
· Legal norms capture and reinforce deep cultural norms and community practice. 
· What is seen as natural or inevitable comes to be understood as socially constructed and thus contingent, open to change
· Property rights and economic dependence interact with patterns within family and workplace, and with issues like education, health, and political participation
· Major economic and political programs (such as deregulated markets and trade) may impose particular and severe costs on women
· Women’s rights is one of the largest human rights issues in history
Initial Report of Guatemala Submitted to the CEDAW Committee (1991)
· CEDAW requires in Article 18 that states parties submit periodic reports on ‘measures which they have adopted to give effect’ to CEDAW’s provisions
· Guatemala noted the difficulty of assembling its report, stressing that ‘studies of this type are only a recent innovation’. The task of preparation ‘has also been a positive exercise in thought, analysis and self-appraisal with respect to the position of women in Guatemala in 1983, and the changes made to date’.
Comment on Women’s Social and Economic Conditions
· Status of women are incomprehensible without taking into account the social and economic conditions that characterize women’s lives around the world
· Human rights abuses are strongly correlated to victims’ slight social and economic power, hence political power
· Those who are most vulnerable to human rights abuses often lack the favour or protection of the state, as well as the power within their communities to protect and further their basic needs and interests.
· According to virtually every indicator of social well-being and status––political participation, legal capacity, access to economic resources and employment, wage differentials, levels of educations and health care––women fare significantly and sometimes dramatically worse than men. 
· “Women in Parliament” article
Amartya Sen, More than 100 million women are missing (1990)

· Areas of China or India have significantly less women as compared to other the ratios of men to women in other areas of the world
· Women outnumber men in developed countries because they receive little discrimination in nutrition & healthcare, but in developing countries, women receive unequal nutrition & healthcare. 

· Those who have gainful employment don’t lag behind in healthcare/nutrition, large difference in lifespan for women and men due to discrimination in nutrition/healthcare

Amenesty International: Rape and sexual abuse: Torture and ill treatment of women in detention (1992)

· Official failure to punish adequately gives an overt political sanction
· If woman in custody is raped, this is no longer private violence, but act of torture to w/h state bears responsibility. 

· All governments also have responsibility to bring perpetrator to justice, sometimes social/economic pressure to conceal is high. 

America’s Watch: Criminal injustice: Violence against women in Brazil (1992)

· Public v. private

· UN body is telling government to be more intrusive in citizen’s private lives

· “Women’s increased economic and political power coupled with the development of autonomous and state-affiliated women’s institutions, enabled the women’s movement to press for fundamental changes in the state’s response to gender-specific violence”

Charlesworth and Chinkin, The Gender of Jus Cogens (1993)

· Jus cogens should not be seen as universal b/c right now it privileges the experiences of men over women. 

· Major treaties address what men fear (civil & political rights), same importance has not been given to economic & social rights. 

· Addresses right to life (but doesn’t consider infanticide, malnutrition, violence against women). 
· Only concerned with public, not private sphere ( Retention of public v. private works to protect male positions of power

· The silences on the list indicate that women’s experiences have not been influential
2.  CEDAW’s Provisions and Committee

CEDAW Convention
· 1966 the two covenants were adopted, 1979 CEDAW written up

· In those years in between there was a strong growth in the women’s movement

· In UN women’s movement represented a culmination of years of work as well as the beginning of a new movement

· Soviet Union and its allies weren’t opposed because they saw themselves as quite progressive in the area of women’s rights

· But there are a significant number of reservations to CEDAW

· Requires state to use all appropriate means: constit’l action, legislative measures, legal protection, refrain from harm

· Requires state to change social & cultural practices that are discriminatory

· Extends protections for women beyond the public sphere to include the private life

· US has entered a reservation that it won’t intrude in the private lives of its citizens and views its own domestic laws as sufficient
· Preamble
· Not binding but can be invoked when interpreting the articles of the treaty
· First function is to state the legislative mandate
· Refers to UN Charter, Universal Declaration and covenants = trying to show this is the next logical step

· Article 1
· Defines discrimination against women

· But doesn’t talk about violence against women

· Refers to effect as well as purpose
· Not limited to state action or inaction
· Article 2
· Outlines obligations of states

· State is obligated to pursue by all appropriate means and without delay a policy of eliminating discrimination

· Appropriate = could mean appropriate according to the international community, appropriate in terms of the legal context, or appropriate in terms of the cultural and religious context
· this is a necessary dilution clause but many have argued it gives states too much ability to get around the Convention

· Why is it important to keep the word appropriate
· account for cultural differences
· could mean appropriate in the sense of not going too far or implementing more than minimal measures

· pragmatic/political = governments must have some ability to make their own determinations of what is appropriate in their country to give effect to the provisions of the Covenant

· Range of state action required under the Covenant
· to take constitutional action
· legislative measures
· actual legal protection through national tribunals and other public institutions
· do no harm
· take appropriate measures to eliminate discrimination
· modify or abolish provisions in domestic law
· repeal all national penal provisions which discriminate
· Art 3: ensure full development and advancement
· Art 4: Affirmative action clause
· Art 5: take all appropriate measures
· Art 6: requires government to regulate specific non-government activity
· Art 7-9: traditional notion of state action
· Art 10: education
· Art 12: limited duty of free health care
· Art 14: disaggregates women’s problems in regional and functional terms
Comment on the Types of State Duties Imposed by Human Rights Treaties
· Positive v. negative
· negative rights basically imposed a duty of ‘hands-off’, a duty of a state’s non-interference with, say, an individual’s physical security
· positive rights, on the other hand, imposed affirmative (positive) duties on the state––in the classic case, a duty to provide food (food stamps/subsidies and so on) if such provision was essential to satisfy the right to food
· economic and social rights were considered positive rights = frequently required financial expenditures by the state, unlike classic negative rights that were thought to require merely abstention from unjustified interference with another person
· The distinction between negative and positive rights was developed by a number of theorists to demonstrate the superiority of civil and political over economic and social rights
· Rights are not static
· attention to duties, how they differ among rights within a treaty and among treaties, and how they change over time is one vital way of examining and fostering change in the human rights movement as a whole
· The following scheme of five types of state duties derives from but modifies earlier writings
1) Respect rights of others

2) Create institutional machinery essential to realization of human rights

3) Protect rights and prevent violations

4) Provide goods and services to satisfy rights

5) Promote rights

Nickel, How Human rights Generate duties to protect and provide (1993)

· Advantages of emphasis on duties:
· Moves the debate in the direction of implementation
· Questions of priority among rights and also rights v. other important social goals
· Will lead to discussions of the inadequacies of the contemporary international political and economic order

Implementation Measures and Procedures

· How strong a set of implementation measures do we want to attach to HR treaties?

· What sort of enforcement mechanisms would be ideal in relation to human rights

· Do we want to empower the SC to enforce human rights provisions or do we want to leave it to governments?

· Current system of HR enforcement is softer and more respective of state sovereignty

· Enforcement arrangements of CEDAW consist of 3 elements:

1. Reporting mechanism

2. Complaints mechanism

3. Committee adopts so-called general recommendations = interpretations offered by the committee of the relevant provisions

· Generally in HR we have statement of broad norms and then institutions are empowered to implement the norms = Important part is to what extent jurisprudential developments have accepted the norms

The CEDAW Committee
· Composed of 23 people

· Supposed to consist of people with expertise in the field and who are independent of their governments

· Experts are elected by the States parties

Byrnes, The Committee on the Elimination of Discrimination Against Women

· Countries would say that they don’t have resources to deal with the problem of violence against women

· Seems to be a snowballing dynamic in this issue

· CEDAW generally declares that governments have duty to address and prevent violence against women

· Generally assembly then makes recommendations, Human rights committee appointed by Special Rapporteur

· Independent experts given the task of monitoring states’ efforts to meet their obligations through review of periodic reports submitted by state parties
· Should there be more men?
· Does balance out the lack of women on other committees
· But also reinforces erroneous view that gender equality is a “woman’s thing”
Concluding observations of CEDAW committee on China (1999)

· In 1999, the Committee considered China’s combined third and fourth periodic reports under Article 18 of CEDAW that were submitted in 1997
· Representative of China asserted that China had made substantial progress toward meeting the goals of CEDAW
· Report does not incorporate sufficient statistical data disaggregated by sex, comparing the current situation to that at the time of the previous report

· Persistence of prejudice and stereotypical attitudes concerning the role of women and men in the family and in society, based on views of male superiority and the subordination of women

· Adverse impact of economic restructuring on women in the transition from a planned economy to a market economy = gender-specific consequences for women’s employment and re-employment

· Government’s approach to the implementation of the Convention has an apparent focus on the protection of women rather than on their empowerment
· Chinese law does not contain a definition of discrimination against women and does not provide for effective remedies in cases of violation of the law
General Recommendations of CEDAW Committee (1997): Political and Public life
· Gap in women’s participation in politics and political life, discusses voter parity
General Recommendations of the CEDAW Commitee (1992): Violence against Women
· Comments on what is required of government’s to protect against actions by non-state actors

· Touches upon specific CEDAW provisions and notes how several different rights are violated through violence against women
· Makes specific recommendations
· Gender based violence violate numerous recognized rights & freedoms

· State needs to eliminate discrimination against women by any person, org. or enterprise

· Countries need to look at customary practices

Comment on International Instruments on Violence against Women

· Declaration on  the Elimination of Violence against Women
· Special Rapporteur on violence against women
· Report (1994) ( Notes patriarchal history and traditional cultural practices
Comment on Efforts towards US Ratification of CEDAW

· US argues CEDAW requires regulation of private conduct, may conflict with Constitution
Vienna Declaration and Programme of Action (1993)
· Equal status of women and the human rights of women should be integrated into the mainstream of United Nations system-wide activity
· Treaty monitoring bodies should include the status of women and the human rights of women in their deliberations and findings, making use of gender-specific data
3.  Regulation of Non-state Actors: Erosion of the Public-Private Divide
· the relevance of the public-private divide––inevitably surfaces with respect to women’s rights, as much as, if not more than, with respect to other human rights field.
· The ‘private’ is frequently associated with the home, family, domestic life. The ‘public’ is identified with the interactions of a working life: salaried employment, business, professions, the give and take of the market, being ‘out in the world’.

Velasquez Rodriguez Case
Inter-American Court of Human Rights, 1988
· Petition against Honduras was received by the Inter-American Commission of Human Rights, alleging Velásquez was arrested without warrant by national security units of Honduras ( Velásquez had disappeared. 
· Petitioners argued that through this conduct, Honduras had violated several articles of the American Convention on Human Rights
· Commission referred the matter to the Inter-American Court of Human Rights ( Court concluded that Honduras had violated the Convention
· Court found that the Honduran state was implicated in the arrest and disappearance, and that the acts of those arresting Velásquez could be imputed to the state
· But even if the seizure and disappearance were caused by private persons unconnected with the government, the failure of the State apparatus to act would be a failure on the part of Honduras to fulfill the duties it assumed under Article 1(1) of the Convention
Meron, Human Rights Law-Making in the UN (1986)

· Issues arise over the right to privacy and non-discrimination

Hilary Charlesworth, Alienating Oscar? Feminist Analysis of International Law (1993)
· Feminist analysis has only just begun in international law, because:
· few women scholars and practitioners of IL = men's club
· abstract nature of concepts and subjects of IL 
· emphasis in modern IL discourse on significance of differences of race, culture, and nationality = lack of interest in another significant variable such as gender
· Positivist or realist international legal theory which is hostile to feminist inquiry
· the fact that IL deals in matters of life and death, of war and peace, of `real decision-making power' has kept it a male preserve
· If the state as a patriarchal, hierarchical, militarized entity is transformed, many principles of international law will need to be revised.
· If a feminist account of the state gives priority to participatory democracy, non-state actors could contribute to the creation of IL and it may also become more flexible
Karen Engle, After the Collapse of Public/Private Distinction: Strategizing Women’s Rights (1993)
· Central to critiques of international law have been analyses of the public/private distinction ( generally take one of two forms
1. Women's rights advocates argue public IL (particularly HR theory) is flawed because not really universal = because IL excludes from its scope the private, or domestic sphere—presumably the space in which women operate—it cannot include them
2. IL does not really exclude the private, but rather uses the public/private divide as a convenient screen to avoid addressing women's issues.
B.  The Question of Torture Revisited
· Until 9/11, torture was seen as thing of the past; consensus that it was illegal/immoral. Last systematic use of it was religious inquisition. Clear that torture is nonderogable right, iconic part of IHR. 
· Resurfaced as a problem after 9/11 – before that all states were in agreement that is was completely illegal and would take steps to punish any acts of torture by officials

· Last sanctioned use of torture was the religious inquisition but not long after torture was discredited in Western political thought, both on principal grounds and pragmatic grounds that it didn’t work

· Examples of states who have systematically used torture and defended those actions but eventually backed down

· France in Algeria, Britain in Northern Ireland, Israel

· US is almost only country that has defended the need to use torture in certain circumstances

· Security forces all around the world use torture in their interrogation methods

· not necessarily every country all the time but it happens

· keep in mind that the torture debate is not always just about the big terrorist attack
· It is clear in positive law that torture is a non-derogable right under IL and has been treated in such a way that it is on a pedestal and there isn’t a spectrum = once you cross the threshold of deliberate infliction of pain, you have violated human rights
· We shouldn’t get hung up on defining torture, global definitions again belittles us as a society because we know what we’re talking about and have a huge range of prohibitions
Towards Human Rights and the Rule of Law, Chen Yunsheng (2003)

· Gives examples of torture historically and currently used in China
Kidnapping has Germans Debating Police Techniques, Richard Bernstein (2003)

· Reports on case in Germany where police used the threat of force to extort information regarding the murder of the son of a police chief

· Opens debate on whether the threat of torture in some circumstances is warranted

Dershowitz, The Torture Warrant (2003)

· Necessity of Torture?

· Argues in favor of adopting legislation to regulate torture through warrants

·  “If these horrible practices continue to operate below the radar screen of accountability, there is no legitimization, but there is continuing and ever-expanding sub rosa employment of the practice.  If we try to control the practice by demanding some kind of accountability, we add a degree of legitimization to it while perhaps reducing its frequency and severity.  If we do nothing, and a preventable act of nuclear terrorism occurs, then the public will demand that we constrain liberty even more.”

· Arguments against:
· Cardozo: “the tendency of a principle to expand itself to the limit of its logic”
· Increase use of torture
· Deter agents
· Dershowitz believes it would reduce the frequency, severity, and duration of torture ( pen accountability and visibility in a democracy
Koh, A World Without Torture

· Highlights arguments against torture
· Refers to the Eighth Amendment in the US, Art 5 of the UDHR, Filartiga, and CAT
· Discusses Bybee Opinion and its failures
· Does not frame within the law
· Defines torture too narrowly
· Grossly misinterprets the power of the President as Commander-in-Chief
· Overbroad immunity for officials carrying out the President’s orders
· Suggests that even under CAT there is some zone of acceptable torture
· Torture is not effective; lifting accountability will turn an exception into a norm
· Could leave the door open for torture of Americans in foreign states

4.  Economic and Social Rights
A. Context and Historical Background
· Civil and political rights and economic and social rights are universal, indivisible, interdependent, interrelated
· Governments mostly support equal status of rights but do not take steps to implement economic and social rights
· East-West ( North-South
· economic and social rights are often seen as second class rights in the hierarchy of rights
· Do we think of economic and social rights as human rights?
· Was the tsunami a human rights issue? And under what circumstances would it be?
· Very sensationalized situation

· Had effect on western populations (tourists)

· No systemic response to situations like this

· In conceptual terms the response to the tsunami was simply an act of charity with no view to long term aid
Social and Economic Statistics

· Despite progress, many still live in extreme poverty and are denied ESCRs
· Globalization has opened new opportunities and created new challenges
· Latest World Bank Poverty Upgrade
· Efforts to improve human welfare stall on the threshold of the new millennium

· Number of Hungry in Developing world down by 40 million in five years but increasing in many countries
· 1200 children die every hour = linked to claim that poverty itself is a violation of human rights
· Are there specific obligations which governments have around the world that they are not taking?

· 2 levels of analysis: government of the countries affected and international responsibility

· If people are “unnecessarily” dying in large numbers do we move human rights to an international obligation

· Could also take a natural rights approach = notions of human dignity that are fundamental and national borders cannot be the dividing line
· The vast majority of people (including most of those in the human rights area) do not believe in economic and social rights
· Human rights are really about some sense of outrage at the way in which people are treated = deep sense of injustice
· Whereas when we look at economic and social rights and see many people living in poverty we generally are not outraged by this and do not think that we need to take responsibility for eliminating it
Comment on Historical Origin of Economic and Social Rights
· Religious traditions, philosophical analysis and political theory (Kant, Marx, Rawls), constitutional precedents
· ILO in 1919
· Not included in Charter (although see Art 55(a))
· Split ( those in favor of drafting two separate covenants argued:

· that civil and political rights were enforceable, or justiciable, or of an ‘absolute’ character, while economic, social, and cultural rights were not

· the former were immediately applicable, while the latter were to be progressively implemented; 
· civil and political were rights of the individual ‘against’ the State (against unlawful and unjust action of the State) social and economic were rights which the State would have to take positive action to promote
· All religions refer to economic and social rights

· Philosophical roots = many philosophers include human needs as part of the package of essential rights

· Politically and historically economic and social rights have been recognized (i.e. through the welfare state)

· Many claim that the communist countries lobbied for economic and social rights but in reality Latin American nations were the major proponents of it
Comment on the ICESCR and the Character of the Rights
· Part I – self determination

· Part II – obligations

· Part III – specific substantive rights

· Part IV – int’l implementation

· Part V – typical final provisions
· Differences between ICCPR and ICESCR

· Terminology (“no one shall be” v. “recognize the right of everyone to”)

· Subject to availability of resources
· Progressive realization

· Interdependence of the two Covenants
· No explicit distinction between economic, social and cultural rights attracts little attention
· ICESR conditions states obligations on availability of resources, allows for progressive realization. 

· Greatest challenge is implementation. Has faced open hostility from US, others. Others give rhetoric, but not implementation. 

· Committee on Economic, Social & Cultural Rights

ESC Committee

· Attempts to defend rights in response to critiques

· Obligation to take steps progressively to implement social and economic rights nevertheless means you need to take at least some steps = cannot just put it off

· Argument that there is at least a minimum core of each economic and social right that has to be respected regardless of available resources ( but this core right is going to be subjective depending on the country (i.e. housing rights in Bangledesh are going to be different than in Sweden)
B. Challenges to Economic and Social Rights
· Why philosophically there are different attitudes to Economic and Social Rights
Comment on the Deshaney Case
· Child in custody of father who abuses him, welfare agency was arguably aware of this and did nothing and the child eventually died
· Government doesn’t have responsibility to stop private actors from doing things that would be illegal for the government to do
· Court also says that there is no governmental responsibility to prevent such action
· US Constitution does not confer a right of aid or protection by the government
· Due Process is limitation of state’s power to act, not guarantee of state action/ protection
· Welfare authorities don’t have any affirmative obligation to track the well-being of a child they think may be in an abusive situation
David Beetham, What Future for Economic and Social Rights?(1995)
· For entitlement to be HR, it must: be fundamental & universal, be justiciable, someone should have duty to uphold/implement it, responsible agency should have resources to fulfill obligation ( economic and social rights fail on almost every account
· Many ESC rights aren’t justiciable – what level constitutes malnutrition, etc. 
· Worse to insist that these are HR but then not be able to uphold them. 
· Will always be certain arbitrariness in defining required standard for HR.
· But can they be defined in a way that works?
· Basic needs v. rights, need to converge on a minimum core of rights
· If can be both fundamental and universal, then they are more likely to be specific
David Kelley, A Life of One’s Own: Individual Rights and the Welfare State (1998)
· Reflects neo-conservative arguments
· Distinguishing negative from positive rights
· US has a very particular set of origins
· “While government is necessary to secure freedom it is also the greatest danger to it”
· US referred to as “nightwatchman state” where the purpose of the state is to protect civilians and no more
· Introduction of welfare state requires active government, complex regulations to define entitlements of people
· What is a welfare right?
· Difference is content ( between a right from and a right to (or freedom from and freedom to)
· Classical liberty rights concerned with process, whereas welfare rights concerned with outcomes
· Differences on whom the obligation falls
Holmes and Sunstein, The Cost of Rights: Why Liberty Depends on Taxes (1999)
· Financing of basic rights through tax revenues helps us to see clearly that rights are public goods = taxpayer-funded and government-managed social services designed to improve collective and individual well-being
· All rights are positive rights
C. The Bearer and Nature of Duties under the ICESCR
Committee on Economic, Social and Cultural Rights: General Comment No. 3 (1990)
· Conduct v. result
· Steps taken towards progressive realization must be expeditious and effective, as well as deliberate, concrete, and targeted
Committee on Economic, Social and Cultural Rights: General Comment No. 12 (1999)
· Right to adequate food = Article 11
· Right to food, like any other HR, imposes 3 types/levels of obligations on state parties = the obligations to respect, to protect and to fulfill
· The obligation to fulfill (facilitate) means the State must pro-actively engage in activities intended to strengthen people’s access to and utilization of resources and means to ensure their livelihood, including food security
D. The Relationship Between the Two Sets of Rights
· Distinction between the 2 sets of rights seems arbitrary
· Should instead look at aspects of rights and determine which rights are capable of immediate implementation and which ones need long-term planning
· Negative v. Positive rights
· Negative rights means that government has to refrain from some action against citizens (i.e. arbitrary arrest)
· In relation to civil and political rights, governments are expected to respect and ensure these rights
· Civil and political rights have none of the reference to progressive realization and subject to available resources like economic and social rights do = assumption is that civil and political rights are supposed to be respected immediately
Amartya Sen, Freedoms and Needs (1994)
· Extensive interconnections between the enjoyment of political rights and the appreciation of economic needs
· “Political rights, including freedom of expression and discussion, are not only pivotal in inducing political responses to economic needs, they are also central to the conceptualization of economic needs themselves.”
	Civil and Political Rights
	Economic and Social Rights

	· Negative rights

· Individual rights

· Immediate

· Legal

· Justiciable

· Not costly
	· Positive rights

· Collective rights

· Progressive

· Programmatic

· Non-justiciable

· Subject to available resources


E.  Justiciability and the Role of Courts in Developing Economic and Social Rights
Committee on Economic, Social and Cultural Rights: General Comment No. 9 (1998)
· Rights require remedies, but don’t have to be judicial
Cecil Fabre, Constitutionalising Social Rights (1998)
· Examines arguments that judges lack legitimacy and/or competency to deal with social issues
Cass Sunstein, Against Positive Rights (1993)
· Governments should not be compelled to interfere with free markets
· Many positive rights are unenforceable by courts
· Inclusion of many positive rights could work against general current effort to diminish sense of entitlement to state protection and to encourage individual initiative
Comment on India and ‘Directive Principles’
· In India the concept of `directive principles of state policy’ was originally developed in contra-distinction to that of `fundamental rights’

· Such principles are considered to be distinct from, and usually inferior in status to, rights that appear in the constitution without the qualification `directive’

· The Indian Constitution contains a chapter dealing with `fundamental rights’ which consists largely of civil and political rights which figure in litigation as do a great range of legal claims, and another chapter dealing with `directive principles of state policy’
· Over the years the Indian courts as well as the legislature have redefined the relationship between fundamental rights and directive principles

· An important element is the extent to which the directive principles have gone from being clearly non-justiciable to their providing the basis of a right of action at first instance before the Indian Supreme Court

· Initially Supreme Court firmly adhered to supremacy of fundamental rights
· After several constitutional amendments, public debate and disputes over court decisions, the Supreme Court adopted a more balanced and integrated approach in order to interpret harmoniously the two chapters
Upendra Baxi, Judicial Discourse: The Dialectics of the Face and the Mask (1993)
· Social action litigation – changed standing, introduced socio-legal commissions of public citizens, relief became a constitutional right, development of constitutional jurisprudence, mini-takeover of administrative regimes
· Becomes a dialogue between judiciary and executive 
Olga Tellis v. Bombay Municipal Corporation

Supreme Court of India, 1985
· Pavement and slum dwellers case
· Based on the right to livelihood
· Requires fair and just procedures
· Decides that they must be given alternative living spaces
· India constitution isn’t atypical ( rights divided up into different categories

· Fundamental (CPR) and directive principles (ESR) (directive rights aren’t enforceable in court
· Judiciary is taking it upon itself to interpret the right to life, which is a fundamental right, so as to encompass the right to livelihood, which is much more of an economic and social right

· Court says the government can’t immediately evict pavement dwellers without first providing alternative accommodation

· This is a dangerous role for courts to take
South Africa Cases

· Case law is very significant in global comparative constitutional law terms

· The South African constitution is pretty unusual in terms of embodying a full blown set of economic and social rights

· One of the bizarre consequences is that in a country like the US where economic and social rights are not part of the constitution, there is extensive writing by American constitutional lawyers looking at the South African experience

· Case law is very significant in global comparative con law terms. SA Constitution is fairly unusual in terms of embodying full blown set of ESR. 

· For justiciability, need to be able to be adjudicated in court-type setting, one way to make ESR more enforceable is to makes these rights justiciable. 

· SA Constitution requires court to consider international law when interpreting Bill of Rights

Soobramoney v. Minister of Health
Constitutional Court of South Africa, November 1997
· Constitutional Court starts off with nightmare case, man suffering from irreversible condition, is unemployed, looking for kidney dialysis, not primary medical care

· Court realizes it can’t give sufficient content to ESR provisions in Constitution
· References Indian case, which defines medical attention as remedial treatment that is necessary and available
· Court says provincial administration must resolve these difficult questions, determine funding; court may interfere, but will be reluctant to

· If government has acted irrationally or in bad faith, then court will intervene

· Justice Chaskalson decides based on limitation of resources; difficult decisions must be made = no relief
Government of South Africa v. Grootboom

Constitutional Court of South Africa, 2000
· Question re: forced evictions from shanty town
· “There is, at the very least, a negative obligation placed upon the state and all other entities and persons to desist from preventing or impairing the right of access to adequate housing”
· Mere legislation is not enough, calls for a coordinated effort among different branches and levels of government
· Measures must not only be in place, but must also be shown to be effective
· Budgetary response
· However, reasonableness of programs must be determined on a case by case basis
· Here, their rights had been violated
· This is an ideal case – lots of kids, people in very destitute position

· Housing authority has waiting list for available low-cost housing/shelter

· Court argues that there is a core obligation for housing right, gets around government argument that it is implementing an overall housing project; court will look at reasonableness instead of just available resources

· Court here refers the situation back to government to come up with a reasonable solution; somewhat minimalist approach
Minister of Health v. Treatment Action Campaign
Constitutional Court of South Africa, 2002
· Dealing with maternal HIV treatment; drug company offers drugs for free, government refuses

· Here, court is much more prepared to take issue with the governments argument that it had acted reasonably; court focuses on governments inflexibility, affect on vulnerable members of country, violation of multiple number of rights in Constitution (including children’s rights), fact that it’s dealing with AIDS

· Court is responding to popular opinion
· Applied the reasoning of Soobramoney and Grootboom
· While courts are not to make substantive decisions regarding economic and social rights, they do have to make sure that the state is meeting constitutional obligations and are to evaluate those measures
· Finds the program unreasonable in light of the severity of the concerns
McKeever and Ni Aolain, ‘Thinking Globally, Acting Locally: Enforcing Socio-Economic Rights in Northern Ireland (2004) 
· Argues that the “legal enforcement of economic and social rights has to be viewed in imaginative and not linear ways.  Furthermore, the key to success at the international level may lie in augmenting enforcement mechanisms at the national level.”
· Outlines minimal enforcement model and substantive enforcement model of judicial action
· Proposes a programmatic approach
· Programmatic right can be a meaningful right; need broad program that gives access to deprived individuals to challenge their situation, doesn’t need to be legal
5.  National Security, Terrorism, and Derogations of Human Rights 

A.  Human Rights and Terrorism: Definitions and Relationships
· States cannot agree on a universal definition of terrorism
· Debate over freedom fighters v. terrorists etc.

· Reluctance by some states to recognize national liberation groups as legitimate and not terrorist orgs (i.e. PLO, African National Congress)

· States have been defining and prohibiting specific acts ( i.e. hostage taking, seizure of civilian aircraft
· Definition of terrorism often focused on non-state actors and not states themselves
· Terrorism used to be tolerated to a certain extent (Irish independence)

· No real defn of terrorism, needed to prohibit specific acts piecemeal to deal w/ particular tactics used by Palestinian uprisings. Difficulty b/c some armed struggles are legitimate to overthrowing a bad regime.

· Int’l Convention for the Suppression of Financing of Terrorism: Any act intended to cause death or injury when the purpose of such act is to intimidate a population, or to compel a gov’t or an int’l org. to do or to abstain from doing any act. 

· Security Council resolution after Chechnyan attack in Russia. 

· Issue with the broad & vague language in some of these international rules is that certain rights will be violated – right to fair trial, indirect responsibility.

· Do we want SC to take HR into account re: terrorism?

· Legal obligation is doubtful

· Security Council set up to deal with international peace & security, not always consistent w/ HR

· From a HR perspective, might not want SC taking strong position on HR. 

· Why should counter-terrorism laws not take HR into account? HR instruments don’t work post-9/11 – physical security is threatened. Plus, UN allows for use of force in self-defense.
B.  11 September 2001: A Turning Point
· 9/11 mobilized efforts to define and reach agreement regarding threat of terrorism
· UN SC classified 9/11 attacks as armed attack under UN Charter, required all states to take financial, penal and other regulatory measures against individuals involved in terrorist activities.

· Established Counter-Terrorism Committee ( closest thing IL has to real law-making. Requires each state to check in and say how they’ve implemented the resolution. Compare this to CEDAW – look what can happen when all P5s agree.

· SC actions may have encouraged abuse of anti-terrorism discourse by states, propelled numerous national terrorism laws across the world leading to anti-immigration measures & misallocation of resources. 

· Is ‘war model’ or ‘criminal law model’ better? 
· Comparison between al-Qaeda, Am. founding fathers, violent abolitionists: all are radical agendas at the time in w/h violence is used to further their ideology, protest majority viewpoint – view in int’l community is determined by whether fight is ‘just’
· 2002 Convention on Financing Terrorism, only 4 people initially signed onto it, after 9/11, over 150 have signed onto it
· CTC – Counter Terrorism Committee, established by SC after 9/11, singled out by as being the closest thing we have in int’l institutional law to real ‘law-making’ (is binding, backed by sanction, affects all relevant actors, capable of real application); requires states to look at their legislation regarding terrorism, and present it to the SC
· Reaction to 9/11 – Strengthening of power of government vis-à-vis individual liberties?

· Included dusting off of old proposals that had been rejected during earlier years (wiretapping, tracking of funds, etc.)

· Financing legislation is being used in domestic criminal prosecutions even though it was adopted exclusively for use against the terrorist threat
C.  The Legal Framework: Public Emergencies, Derogations and the Laws of War
· Comparing Torture to Self-Defense:

· Prospective v. Retrospective

· Pre-Ordained v. Spur of the Moment

· IL permits states to suspend part of legal obligations when faced w/ threats to public order & national security through limitations clauses & derogations systems. 
· What are the circumstances in which a public emergency can be declared and a state can derogate from official HR standards?
· Raises the question about role of HR when there’s an armed conflict – does IHL trump HR?

· Bottom Line: answers to these questions remain highly contentious.  
· Alston in the process of writing a letter to the US government, which has responded to a request that he made regarding the US’s use of a predator missile for a targeted assassination – he asked for a justification for that action given the US’s HR obligations.

· US responded that HR Council has nothing to do with IHL.  They’d only use missiles in a case of armed conflict vs. al Qaeda, in which such use of force would be justifiable

· Refused to address claims addressed to US on behalf of any organ of UN HR Council 

· HR regime will apply to greatest extent possible, even in a time of national emergency = you can’t say that “because of an attack, HR are suspended.”  There are limits.

· Relationship between non-derogable principles and jus cogens norms
· Non-derogable principles are related to, but not identical with, jus cogens norms.
· Different purpose that the two sets of norms fulfill
· Jus Cogens: much more foundational, philosophical, set of norms.  The basis for an international set of norms that can’t be transgressed.  At a level of great generality and severity.
· Non derogable rights – like contractual, treaty obligations.  Set down what cannot be done in specific circumstances. Don’t purport to claim that these are the most fundamental rights in the covenant – merely gives a practical list of those rights that one can’t conceive of being derogated from in a time of emergency.  Also, international community explicitly agreed to these non-derogable rights.  Not so with peremptory norms
1.  Article 4 of the ICCPR
· Relevant HR Provisions: Art 4 of the ICCPR, European Convention

· Art. 4, Para. 2 of the Covenant explicitly prescribes that no derogation from several articles can be made

· Art 6 (right to life)

· Art. 7 (prohibition of torture, cruel, inhuman, or degrading punishment)

· Art. 8 (prohibition of slavery, slave-trade, and servitude)

· Art 11 (no imprisonment for inability to fulfill a contractual obligation)

· Art. 15 (principle of legality in criminal law)

· Art. 16 (recognition of everyone as a person before the law)

· Art. 18 (freedom of thought, conscience, and religion)
Joan Fitzpatrick, Human Rights in Crisis: The International System for Protecting Rights During States of Emergency (1994)
· Rights most often derogated from during emergencies include: liberty and security of the person, liberty of movement, protection of privacy, freedom of expression and opinion, right of peaceful assembly
· What behavior is required during states of emergency? 
· Common Article 3 – set of minimal protections that must be there even during internal armed conflict

· Art 15 of European Convention, ICCPR & Am Convention on HR all have derogation clauses

· Principle of proportionality must always be present

· Derogation often can’t be imposed in way that discriminates against any group

· Common Article 3 (Geneva Conventions) = minimal protections that must be afforded under almost any circumstances (i.e. fair trial)

· Almost all of international humanitarian law is meant to apply in state of emergency involving armed conflict
Human Rights Committee General Comment 29 (on Article 4) (2001)
· HRC General Comment 29 – the most authoritative, analytical view of a UN HR body on the meaning of Art. 4 of the ICCPR

· Measures delegating from the provisions of the Covenant must be of an “exceptional” and “temporary” nature

· What about long-term emergencies?

· Situation must amount to a public emergency which threatens the life of the nation.

· Limited to the extent strictly required by the exigencies of the situation

· HRC will monitor derogations and make sure acceptable, state must say it’s a public emergency & give justification, must be limited in duration, geographical coverage & material scope. 

· ICCPR allows no derogations from: right to life, prohibition of torture, prohibition of slavery, legality in criminal law, recognition of everyone as person before law. 

· Peremptory norms can’t be derogated from: hostages, arbitrary deprivation of liberty, fair trial

· If no derogation clause, look at Vienna Convention on Law of Treaties (w/h allows change if fundamental change in circumstances) or ground of necessity or force majuere.
2.  Relationships and International Human Rights and Humanitarian Law


· Humanitarian law includes 4 Geneva Conventions, Common Art 3 applies to internal conflicts & includes basic rights. 

· Principle of lex specialis derogate generalis  = that a specific or special rule should take precedent over a general rule

· Raises an important challenge for the legal regulation of warfare ( should IHL trump HR law in defining the rights and obligations of states and individuals during an armed conflict?

· Some (Draper) argue that because HR only operate between states, not between states & individuals, the two types of law are too different. Others, esp. ICJ, other courts, state that IHR obligations don’t cease during war. ICJ states there are 3 possible situations: right may be exclusively humanity, exclusively IHR, or both branches. 

· ICJ Methodology:

· Determine what HR norms are applicable.

· Determine whether there’s a lex specialis

· Determine whether the lex specialis is separate & distinct rule altogether or merely refines other law

· If it’s separate & distinct, determine whether Comm. had competence to apply separate & distinct law
· Features of IHL

· Much longer pedigree than HR alw. – dates back to at least the mid-19th century – states of W. Europe trying to come up with roles that would “humanize” war, if only in a limited way (HR doesn’t really appear until post-1945)

· IHL was and continues to be managed by the ICRC – they carry out inspections of prisons to make sure that humanitarian law is being upheld, etc.

· Principal constituents/audience: defense ministries

· Dealt with by lawyers – then write complex manuals to instruct militaries on what they can and cannot do during war.  Relatively closed shop.

· IHL motto: “boys will be boys”; “the shit will always hit the fan somewhere”

· Features of HR

· Like Argentina’s TRC – Nunca Mas – the myth of 1945 – that in the aftermath of terrible occurrences, you’re going to prevent those atrocities from ever occurring again.

· HR motto: “We can prevent all of this.”  “We can prevent war”

· General exceptions for states of emergency (might include wars) – not supposed to be likely occurrences

· Audience is a wide range of governmental actors.  Civil society much more actively involved in this area.  Public interest focus.

· Turnaround point: Tehran conference in 1967 – First World Conference on Human Rights – acknowledged a link between IHL and HR.  Started to get the HR side interested in principles of laws of war.

· ICRC Camp didn’t want to have anything to do with HR.  Even today ICRC only issues public statements in extreme circumstances.  Keeps all its information confidential.

· Not until around 1990 was there a real trend towards bringing the bodies of law together.  Key actors: Human Rights Watch and Security Council 

· HRW started analyzing IHL too.

· SC wasn’t keen on HR, but could addres some issues by purporting to apply IHL

· Problem: when two bodies of law are applied to the same situation by different actors, which one prevails?
Dale Stephens, Human Rights and Armed Conflict: The Advisory Opinion of the ICJ in the Nuclear Weapons Case (2001)
· Article 6 of ICCPR (right to life) interpreted by ICJ in way that suggests that humanitarian law is to be used to interpret a HR rule = assimilates the rules
· Court recognized that Article 6 right to life is a non derogable right
· Law of armed conflict to be interpreted as promoting humanitarian considerations
· Can refer to IHL (as lex specialis) to determine what is an arbitrary deprivation of life
· Suggest that humanitarian law should be used to interpret a human rights rule

International Committee of the Red Cross, International Humanitarian Law and Other Legal Regimes: Interplay in Situations of Violence (2003)
· Armed conflict could permit suspension of derogable HR only to extent necessary and for limited duration ( non-derogable rules of HR law continue to apply and complement international humanitarian law

· In some situations HR law is more precise that IHL (i.e. judicial guarantees) so should trump it
Koskenniemi - International Law Commission, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law (2006)
· Application of principle of lex specialis is appropriate even in the absence of a direct conflict and where two provisions could apply concurrently (position of ILC and European Court of HR)
· The more specific norm contains the more general one element in the definition of its scope of application and in practice it is seldom clear whether or not rules conflict

· Best approach is to have both laws apply concurrently. 

· These questions are still contentious. 

· Under Art 4 of ICCPR, need to…

· Determine whether derogation is of an exceptional & temporary nature.

· Officially proclaim the existence of a state of emergency.

· Show that situation amounts to a public emergency that threatens the life of the nation. 

· Show that the derogation is limited to the extent strictly required by exigencies of the situation. 

· Show there is nothing preventing derogation from the particular provision (right to life, etc). 
D.   Regulating Detention
1. Case Study: Guantanamo Detainees - Process for Determining Status and Grounds for Detention

· POW status for detainees would require government to guarantee trial rights and certain conditions of detention not provided by US military commissions
· US said Geneva conventions applied to the conflict with Afghanistan, but that Al Quaeda and Taliban didn’t satisfy criteria of Article 4(a)2 because they are non-state actor/terrorist group

· US contended that IHL had status of les specialis and displaces application of HR law
· US fails to consider detainees POWs because that would guarantee them rights. Goes ag. IL.

· CCR petitioned IACHR, Ct requested that US adopt precautionary measures by having tribunal determine legal status of detainees. US contends that IHL replaces HR, and Ct lacked jurisdiction.
Insertion of the Inter-American Commission into the Debate on Guantanamo 
· Not a court of human rights; doesn’t apply the convention; applies the 1948 declaration

· Accepts complaints and evaluates state party behavior – applies both HR and IHL (already provocative, from US standpoint); considers onus is on US to provide counter-evidence; thinks that precautionary measures are appropriate (taking immediate action)

· Taking ICJ methodology, commission would have had to:

· Determine what HR norms are applicable

· Determine whether there’s a lex specialis ( with detention in GTMO law is clearly IHL

· Determine whether lex specialis is separate rule altogether or merely refines other law

· If it’s separate and distinct, determine whether the Commission had the competence to apply the separate and distinct law. = we don’t think it has the competence
· HR applies at all times. Detainees currently have no protection (under HR or IHL)

· US Response ( This case only involves Gen. Conv & IHL, outside scope of IACHR.
Detainee Treatment Act of 2005
· New bill would guarantee terrorist masterminds charged w/ war crimes w/ many procedural protections, but would bar hundreds of lower figures from access to courts. 

· Government can choose to prosecute people who use torture techniques, but victims don’t have access to the courts. 

· Definition of cruel & inhuman treatment is seen as war crime, but is very narrowly drawn

· Congress allows in evidence derived through cruel or inhuman interrogation

· Eliminates habeas corpus claims concerning conditions of confinement including conditions of interrogation, for individuals held at Guantanamo

· Provides for judicial review of military commissions

· Includes McCain Amendment which prohibits torture and cruel, inhuman or degrading treatment or punishment to tall persons held in US custody
2.  Case Study—Indefinite Detention in Europe
· UK passed Anti-terrorism, Crime & Security Act in 2001. 

· Allows UK to certify foreign national as suspected int’l terrorist & detain them, indefinitely if they believe individual will be tortured if returned in home country
· After 9/11 UK government too 2 important steps: 

1. passed Anti-Terrorism Act (2001) that provided broad powers of detention

2. Submitted Derogation Order under European Convention on HR and the ICCPR in contemplation of the new detention rules

· British anti-terror laws passed even before the Tube attacks because of the threat posed by al Qaeda.  

· Under new Act 17 foreign nationals named as suspected international terrorists = detained without prospect of criminal trial

A and others v. Secretary of State for the Home Department (2004)
· UK gave formal notice of derogation, need to determine whether public emergency existed. Yes, mainly political question. But not proportional – allows suspected terrorist to leave isn’t consistent w/ purpose

· Analysis of the court: applying typical Euro jurisprudence

· Is there a real public emergency here?

· Case law: Lawless case concerning Ireland; Greek case found there was no real public emergency; 

· Reluctance on part of court to substitute its judgment for the considered argument of the government that the state was in an emergency

· Great weight should be given to judgment of Home Secretary, Parliament, etc., because they’re called to exercise political judgment.  

· Not a compelling enough argument on the part of the appellants that there wasn’t an emergency situation

· Proportionality: were the measures taken by the government proportional to the identified threat?

· “The Challenge is sound” – the AG couldn’t give a persuasive answer

· Choosing an immigration measure to address a security problem was an inherently bad approach to the problem – left domestic terrorist threat unaddressed.
· Discrimination analysis = unjustified discrimination against a small, particular group

· Conclusion:
· GTMO setting up an alternative legal order, whereas British legal response remains firmly within the constraints of the European convention.
· Tony Blair: next step is to contemplate w/drawing from the Euro convention
3. Guaranteeing Fair Trials
· Why are fair trials such an issue? Relates to range of other HR (i.e.arbitrary detention)
· Can impair fundamental rights (life, liberty, discrimination). 

· Common Art 3 outlaws passing of sentences w/out previous judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples. 

· Relates to relationship between individual and the state, as do many HR
· Major thrust of HR is to eliminate arbitrary behaviour by government ( easiest way is to set up system of courts

Inter-American Commission on Human Rights – Report on Terrorism and Human Rights (2002)
· Judicial independence is necessary, requires that courts be autonomous from other branches of government. 

· Special courts or tribunals that displace ordinary sys. are not good b/c of lack of independence from executive

· Military tribunals are inherently not independent/impartial to try civilians. Can use these cts for trying members of own military. 

· Initially was a determination to say that where there are civilians involved, they must have a civilian trial, not a military one

· In a 2002 judgment, concessions were made and the commission said there may be some exceptions to this rule that civilians cannot have a military trial, but do not really explain the ways the exceptions might work

· Acknowledge problems of witness protection and of protecting judges = led to many cases in Latin America where witnesses could be anonymous which the commission originally said was a violation of fair trial but now allows for some deviations
Human Rights Committee, General Comment No. 13 (1984)
· Military or special courts present problems as far as equitable, impartial and independent administration of justice ( often established to enable exceptional procedures
· Covenant doesn’t prohibit such courts, but says that trying to civilians by such courts should be very exceptional and afford full guarantees in Article 14
· Reason for establishing tribunal/military ct is to apply standards w/h do not comply w/ normal standards of justice. Not ok for both substantive & subjective reasons. 
Incal v. Turkey

European Court of Human Rights Grand Chamber, 1998
· Question of whether or not there is any possibility of mixing civilian and military procedures

· Mixed panel of civilian and military judges ( court found that having a military judge on the panel created too great an influence on other judges

· 2 lines of reasoning come up:

1. Substantive = note that military judges are servicemen, still belong to military and have short term of office so are not really independent

2. Subjective = appearance that the tribunal is not really independent of the military is very important
Military Judges and Military Courts After Incal and September 11th 
· Ocalan v. Turkey (ECHR) ( Reaffirmed Incal after 9/11.

· Hamdan Case

· Court rules that international humanitarian law needs to be taken into account

· A very American case because it is not taking a strong human rights stand but instead says that it is not for the executive to be making these decisions but rather the legislature

· New US Legislation

· Bush just signed the new “terror bill” that seems to erode lots of fair trial standards

· Gives US the right to hold suspects indefinitely without trial
Gerald Neuman, Counter-Terrorist Operations and the Rule of Law (2004)
· Military model as opposed to the policing/criminal model
· European states have responded to terrorism thru mainly criminal justice model. Us, thru military model.
· Tries to make distinction between what the Europeans are dealing with (a little internal unrest that hasn’t yet degenerated into large-scale challenge), whereas the American are dealing with a more international fight
· US problem with terrorism is not susceptible to the same procedures that the Europeans have adopted by staying with the policing model = argues that the US has no choice but to adopt the military model

· Problems with military model can be addressed through introducing safeguards

· But even by acknowledging that there are two systems is a problem because the human rights model is premised on a policing model

· While human rights law is never fully displaced by international humanitarian law, the same applies to the policing model and the military model

E.  National Security and Economic and Social Rights
· Discussions about national security and HR generally focus on civil and political rights
· No economic and social rights listed as non-derogable under European Social Charter

· Armed conflict can affect economic and social rights when it comes to housing, health, nutritional conditions of displaced civilians (i.e. in Sri Lanka, Palestine)

· European Committee on Social Rights has addressed issues such as blanket prohibitions on the right to strike, exceptionally lengthy period of compulsory military service, disparate periods of governmental service for conscientious objectors
· UN Special Rapportuer on Right to Food recognized use of food as a method of warfare against insurgents and civilians by government of Myanmar

· Demolition of houses in occupied Palestinian territory

· Cases generally do not involve positive obligations on a state to protect individuals from the depredations of private actors, nor to take affirmative steps to promote and fulfill economic and social wellbeing = only the obligation to respect economic and social rights
Doswald-Beck and Vite, International Humanitarian Law and Human Rights Law (1993)
· Unlike HR law, IHL is not formulated as a series of rights but one of duties that combatants must obey = no hierarchy
· IHL contains some aspects of economic and social rights

· prohibited from starving civilians as method of warfare

· cannot destroy civilian’s means of survival

· zones with no military objectives cannot be attacked
· wounded must be given medical care
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory

ICJ, 2004
· ICJ held by 14 votes to 1 that the barrier violated various obligations under IHL and HR law
· Wall has effect on rights to work, right to adequate standard of living, right to be free from hunger, right to education etc. (under International Convention on Social and Economic Rights)
· Wall imposes restrictions on freedom of movement of inhabitants of occupied Palestinian territory, have been serious repercussion for agricultural production, difficulty for population to access health services, schools, and primary sources of water


PART C

RIGHTS, DUTIES, AND UNIVERSALISM
6.  Conflicts in Culture, Tradition and Practices

A.  Universalism and Cultural Relativism
· 3 main sources from which cultural challenges to human rights regime come:

1. anthropology

2. philosophy

3. religion

· Universal Declaration of Human Rights was adopted in the General Assembly by a vote, 48 in favour, none against and a few abstentions

· 2 of the abstentions are relevant = Saudi Arabia and South Africa

· No one objected based on culture = no state proclaimed that the declaration didn’t represent their culture

· Decolonization played a major role in the culture debate

· In 1948 most countries were not independent so did not have the chance to participate

· After decolonization, huge number of countries entered international system = argued they did not want all the rules developed by the dominant countries to be applied

· But in reality many of the rules were not challenged because developing countries sided either with the west or the communist countries and took those factions positions on many issues, like economic and social rights

· After the cold war, many states began to become engaged in cultural debate and started to challenge the human rights consensus\

· Began as debate between West & Communist states, now north/south divide. 
· Difference between diplomatic institutional debate over culture and the real world debate

· Many materials are intergovernmental and are thus not an honest dialogue about culturalism

· In the intergovernmental context there is a paradox in that all governments face issue of constant standard setting in which all states participate (i.e. convention on the rights of the child) which looks universal, but there is a continuing deep contestation of the universality norm, how do we reconcile these

· HR is about major cultural change, HR is meant to undermine state sovereignty. 
· Need to identify different levels where cultural debate is important:
1. origins of standards ( developing countries not present when orig. treaties developed
2. cultural legitimacy ( legitimacy of special formulations of rights

3. method of implementation of rights (i.e. the primacy of the role of courts)

4. International regime and the approach that it adopts ( should focus on consensus, not condemnation & sanction

· Universalist claim = rights like right to equal protection, physical security, freedom of religion, free association are and must be the same everywhere.
· Relativist claim = rights and rules about morality are encoded in and thus dependent on cultural context; no transcultural rights are agreed on and therefore no state can impose these on other states

Comment on the Universalist-Relativist Debate
· On their face, human rights instruments fall on the universalist side

· May suggest Western cultural imperialism or lead to cultural homogenization

· Universal-relative debate takes place primarily in a North-South (West-Islam) framework
· Proponents of universality claim that international HR like rights to equal protection, physical security, free speech, freedom of religion and free association are and must be the same everywhere

· Advocates of cultural relativism claim that (most, some) rights and rules about morality are encoded in and thus depend on cultural context
· Term ‘culture” often used in broad way that reaches beyond indigenous traditions and customary practices to include political/religious ideologies and institutional structures

· On their face, HR instruments are on the universalist side
· To the relativist, these instruments and their pretension to universality may suggest primarily the arrogance or cultural imperialism of the West

· Push to universalization of norms is said by some relativists to destroy diversity of cultures and hence to amount to another path toward cultural homogenization in the modern world
Elvin Hatch, Culture and Morality: The Relativity of Values in Anthropology (1983)
· It is the content of moral principles, not the existence of them, which is variable among cultures. 

· Some call for tolerance of variation, this obligates us to approve what others do & settle for status quo. 

· Principles of right and wrong are dependent on society

· “Relativism has played into hands of the oppressors by its tacit support of the status quo”

American Anthropological Association, Statement on Human Rights (1947)
· Respect for individual to reach fullest development & respect for diff. cultures. 

· Personality can only develop in terms of the culture of his society, thus to respect person means to respect culture. 

· Must take into full account individual as member of the social group of which he is part, whose sanctioned modes of life shape his behavior, and with whose fate his own is bound”

Pannikar, Is the Notion of Human Rights a Western Concept?(1982)
· Instead of just viewing HR as a Western concept or not, we should look at how other cultures satisfy the equivalent need. 

· For HR to be universal, it should be a universal reference point for any problem regarding human dignity. Rights cannot be solely individualized b/c person is part of community

· Human rights are universal, but must be put into economic, cultural and social contexts

· Many societies do not view particular “rights” as legitimate or valid

· Anthropologists call for dialogue between language of universal HR and cultural intricacies

· Human rights are generally a top-down exercise, which conflicts with notions that legal and social changes need to come from within and you can’t impose norms that do not resonate with local communities

An-Na’im – Human Rights in the Muslim World (1990)
· Looks at relationship between Shari’a and human rights, especially the rights of women

· Addresses potentials for reform through interpretation
· Wants to change interpretations of scripture so they are more in line with women’s rights

· But how do you do so when traditions are so entrenched in a very male dominated society
· HR advocates in Muslim world must work within framework of Islam to be effective. 

· As long as HR as perceived to be alien or at variance with values of people, they won’t be complied with. 

· Cultural illegitimacy derives from historical development of HR. 

· Shari’a reflects historic interpretation of Islamic scriptures, current scholars can work w/ same primary sources but focus on different texts
· Viewed with some skepticism, can’t just reject whole evolution of religion, unrealistic to think it will be possible to change religious interpretations of the Koran
Sally Engle Merry – Human Rights and Transnational Culture (2006)
· Impact of human rights depends on changing local consciousness of rights and relationships

· To be effective human rights needs to be translated into local terms and situated within local contexts of power and meaning
· Law’s power to shape society depends not only on punishment but on becoming embedded in everyday social practices

· It is a difficult choice for human rights bodies to decide whether or not they want to try and denounce basic cultural norms in some countries (i.e. homosexuality in Nigeria) or just recognize that those issues are not ready to be tackled
· HR have great international credibility, meaning, but hasn’t translated to on the ground changes. 

· Transnational community envisions a unified modernity, local actors concerned with particular histories & contexts. Also, internationall community may see certain acts as representative of whole country – not valid. 

· Must see culture as open to change, not fixed and as barrier to progress. 

· Ex of Fiji bulubulu (trad’l justice mechanism) as way of dealing w/ rape, CEDAW Committee discussion. Does this disrupt internal movement & set it back?
Rosalyn Higgins
· Says that the only cultural arguments that are made are by oppressive regimes
· How can feminists maintain a global political movement?
· Cultural relativists miss power structures and oversimplify
· “For feminists, culture itself becomes source of control and site of resistance, a form of power that feminist HR activists must engage directly along with more traditional public and private forms”

· Must be a compromise between tolerance and objective condemnation
B.  Headscarves
· Culture is growing rapidly (linked to regime) as a set of issues that raises challenges to the human rights regime

· So far the response has not been particularly sophisticated

· European court has confronted most of the cases and it has been quite conservative

· Institutional framework not flexible in relation to the issue of culture and human rights

Dahlab v. Switzerland – European Court of Human Rights, 2002
· P is elementary teacher, converted to Islam, now wears headscarf to school. School asked her to stop wearing it, she’s claiming her freedom of religion was violated. 
· Court denied woman’s claim that it was violation of her freedom of religion because she was prohibited from wearing her headscarf while she taught, because:

· the headscarf is powerful religious symbol

· State schools are non-denominational

· need to preserve pluralism

· doesn’t prevent P from having belief, just demonstrating it

· May influence kids.
· Court seemed to assume that the headscarf was imposed on women and signified the subjugated  role of women

· Court says since she teaches young impressionable children the veil shouldn’t be allowed

· Alston thinks this is a pathetic judgment = court doesn’t know what to do in cases like this
Layla Sahin v. Turkey - European Court of Human Rights, 2005
· Provides different countries’ regulations on students wearing headscarves in schools
Multani v. Commission scolare - Supreme Court of Canada, 2006
· Orthodox Sikhs required to carry kirpin (small knife)
· Child prohibited from bringing the knife to school = impinged on his freedom of religion
· Constitutional right of freedom of religion at issue = but not absolute and can conflict with other constitutional rights
· Prohibition against the knife doesn’t minimally impair child’s right of freedom of religion
· Risk of boy actually using kirpan in violent way is very low
· The harmful effects of the restriction outweigh its beneficial effects
PART D

INTERNATIONAL HUMAN RIGHTS INSTITUTIONS

7.  The United Nations Human Rights System 

· If we were redesigning the system, what would we want?

· What is the importance of sovereignty? Has already been broken down in other areas (int’l finance).

· Is HR of a fundamentally different nature than other laws? 

· Reciprocity. Will we abide by these laws? 

· Complementarity.  What systems will carry this out

· Evolution of HR regime happens haphazardly, no one asks what institutional arrangement would best achieve our goals. 
· Start w/ HR crisis, response to this crisis is inadequate b/c countries worried they solution will come back to bite them. After solution is given, NGOs work w/ response to expand it. 

A.  Conceptions of Enforcement
· Effectiveness of UN system depends on ability to enforce. Also, need to determine when enforcement is justified (when is a genocide a genocide, can it be used against systemic things like discrimination)
· What do we mean by “enforcement” and is this the appropriate word for a human rights regime?

· If we could start over, what system would we want to set up to implement or enforce human rights internationally?

· How intrusive?

· When would intervention be authorized?

· Factors that influence our perception about the appropriate limits of a system of enforcement include:

· Resources (both monetary and military)

· Conceptions of sovereignty = how important it is and what is left of it

· Regional v. universal

· Reciprocity = is the regime we set up for others the one we want to apply to ourselves?

· Decision making mechanisms

· Complementarity = measures are best carried out at the level closest to the ground, the most local level = should start from the bottom up in individual countries

· Sovereignty has broken down in other areas such as international finance and environment, but must ask if human rights is of a fundamentally different nature

· 2 contrasting ways we can argue that human rights is different from other issues:

1. protect the national dimension


( human rights are intimate to a country and touch on the most sensitive 


    localized issues, unlike things like international finance


( want to keep things limited in terms of a human rights regime because 


    this is not an area that can be easily internationalized

2. we now begin to treat human rights norms as though they are more important then any other international norms, and that the whole international community has a foundation in human rights

Louis Henkin, International Law: Politics, Values and Functions (1989)
· HR not like other areas of law and that is why we need special enforcement machinery
· Problem between state sovereignty and international obligations
· States observe IL from habit & commitment to order, have interest in maintaining norms, system has developed culture of compliance, availability of horizontal enforcement. 

· These don’t work so well for HR, deals w/ individuals not states (no horizontal enforcement) and no culture of compliance has developed

· Compliance w/ HR is more responsive to domestic forces. 

· Enforcement machinery:

· Particular human rights agreements
· UN bodies
· Necessarily political
Statement by Chinese Ambassador (1997)
· Calls into question the legitimacy of western countries saying anything about human rights because of their history of slavery and colonialism

· Existing situation of poverty in world owes itself to colonial and exploitive actions of West

· Almost all HRC’s resolutions aimed at developing countries even though West currently has bad HR practices

· Current atmosphere of confrontation (not equality & respect) fits with colonialism, diverts public attention from own atrocities, shifts blame to others

· Is it better to have an atmosphere of mutual respect and cooperation or one of condemnation and shaming?

Institutional Actors in the Human Rights Field

· Kofi Annan has played a very central role in advancing the human rights dialogue within the UN

· High Commissioner for HR is a serious high level international player, originally envisaged as being kept under the thumb of either the SG or the political bodies like the GA, but in recent years the high commissioner as taken on a much more autonomous role (but this role could be quashed either by the new SG or governments)

· Human rights Council (replaced commission on human rights)

· Distinction between charter-based bodies (Human rights council) and treaty based bodies (i.e. bodies set up under ICCPR, or convention on the rights of the child or CEDAW)

· Differences between charter and treaty based bodies:

· Geographical differences


( charter based bodies are comprehensive because the assumption is that the 

     rules of the charter is part of customary IL


( treaty based bodies are limited to parties to the treaty

· Range of rights


( charter based is political so can take up any right


( treaty based are limited to the rights within the treaty

· Procedures for dealing with violations


( charter = ad hoc


( treaty = precise procedures

· Decision-making


( charter = voting 


( treaty based = consensus among individual experts is the dominant if not 

    exclusive way of making decisions

· Attitude


( Charter = can be more adversarial, political

( Treaty = diplomatic, legal language, expert based
· Normative dimension


( Charter = less focused on normative efforts and more concerned with 


     trying to address specific human rights situations


( Treaty = very focused on the norms contained within the treaty

· Role of civil society

( Charter = Role of civil society increasingly institutionalized within limits

( Treaty = No formal role accorded to NGOs, although this distinction is 

     breaking down in practice
B.  The UN System: Charter-Based Institutions
· Charter-based organs (mandated by the UN Charter, such as the GA, SC, ECOSOC, and the Commission on Human Rights and the Sub-Commission)
· Treaty-based organs (HRC, CESCR, CEDAW,  CRC, CERD, CAT, and CMW)
· Note: Trusteeship Council superfluous, ICJ limited, and ECOSOC minimal contributions
· SC, Secretariat, and High Commissioner for Human Rights (HCHR)
UN Commission on Human Rights
· UN Charter says very little ( just that governments will cooperate to achieve human rights and that there will be a commission

· Commission on human rights is adept in drafting international standards (UNDHR and two covenants

· Commission immediately confronted by the question of whether it would deal with alleged violations of human rights

· Government’s said commission has no power to deal with violations of human rights but qualified that by setting up procedure which enabled secretariat of UN to provide commission with a generalized report detailing the sort of allegations that had been received but that were not country specific

· Initially in UN context there was an understanding of mutual non-criticism of HR
· Apartheid in South Africa changed nature of human rights debates in UN

· Partly because there were a lot of Indians and Pakistanis in South Africa at the time so those governments started to get concerned

· In mid 1960s developing countries which had recently become independent had strong power numerically on the commission for human rights and wanted to do something on these issues, especially South Africa

· Communist countries were also interested in addressing human rights, while western countries were primarily on the defensive
C.  The UN Human Rights Council
· Replaced Commission on Human Rights in 2006 ( established by GA resolution
· One of the major issues that led to the disbanding of the Commission was criticism that its members included governments which were themselves major violators of HR
1. Membership

Philip Alston, Promoting the Accountability of Members of the New UN Human Rights Council (2005)
· Arguments against making HR body composed exclusively of states who have clean records is that it is potentially counterproductive to create an exclusionist system which would put many countries completely beyond the purview of the regime and would undermine the formal universalist claim of HR law
· Issue of criteria for members developed when US failed in 2001 to win re-election to the Commission for the first time since it was established in 1946

· By 2004, US position was the Commission shouldn’t be allowed to become a protected sanctuary to HR violators who aim to pervert and distort its works

· US proposed solution was to ensure only ‘real democracies’ could be members

· Only criteria previously acknowledged for members was reps from different cultures and geographic balance
· HR Watch suggested members should have ratified core HR treaties, complied with reporting obligations, not been condemned by the Commission

· but problematic because most countries would be eliminated

· Approach adopted rejected substantive criteria in favour of procedural solutions:
· election of states on individual basis to avoid regional slates

· election by majority of states in GA

· elimination of de facto permanent membership by requiring rotation after 2 terms

· candidates pledge to take HR initiative

· possibility of suspending Council members for HR violations

2. Universal Periodic Review
· GA decided that Council would undertake universal periodic review based on objective and reliable info of the fulfill of each State of its HR obligations
· Major departure of practice of the Commission ( victory for developing countries which opposed Commissions emphasis on gross violations committed by a handful of countries

International Service for Human Rights, A New Chapter for Human Rights (2006)
· Canada studied 2 possible models of peer review
· Comprehensive approach = extensive, rigorous undertaking with emphasis on quantity and quality of information and assessment that could include choice or combination of:

1) expert group of panel of member states to conduct research/consider info

2) questionnaire to be answered by state under review

3) substantive and rigorous report

4) formal open hearing

5) Conclusions and recommendations
· Advantage ( would be an extensive and authoritative assessment of a country’s HR performance

· Disadvantages ( process would be labour intensive and costly, number of states subject to review would be limited, long intervals between state reviews, potential for overlap with work of other treaty bodies

· Interactive Dialogue Model = Light process with emphasis on an open and frequent discussion among peers (Canada preferred this)
· 3 hour session of interactive dialogue where State under review would make a presentation on the state of HR in the country, achievements, difficulties etc. followed by comments and questions by other States

· Advantage ( light an simple to launch, every state could come under review within short intervals, open debate would allow info from various sources to circulate freely, would provide incentives
· Disadvantages ( not as rigorous or as objective, maybe influenced by considerations other than HR situation

Human Rights Watch, Backgrounder: Universal Periodic Review (2006)
· Review should occur every 5 years, expert panel with input by NGOs
· Council should have ability to set out earlier date the next review of a particular state

· Countries should not be reviewed with differing frequencies based on their level of development = against idea of universality

· Key elements of effective review

· Should be based on wide range of objective and reliable info
· Need panel of experts
· Review should include role for NGOs
· Review should result in outcomes states with concrete solutions and recommendations and mechanisms for follow-up

· Standards of review ( those set out in Universal Declaration of HR and customary IL
D.  UN Techniques for Responding to Violations
· First 20 years, just did standard-setting. 3 different procedures used: confidential consideration of situation under 1503; public debate under 1235; designation of a thematic rapporteur or Working Group
1.  Fact-finding
· Biggest formal criticism of system is that rapporteurs don’t have to obey any rules; want to develop code of conduct ( In response to this, developed & publicized Manual of Procedures (now asking for comments on this)
Country Visit Methodology

· country visit should include freedom on movement, access to prisons & private persons, confidential interviews, access to any requested documentary material
· objections to this ( national security, sovereignty, intrusive
· counter to these arguments = this is about accountability to international community, this procedure was established by international community, middle ground would be to make this more professional & predictable
Communications 
· letters to governments that inform government of allegations

· evolved from initiative by working group on disappearances, this is way to still do something with very limited resources

· current procedure = receive complaints, write to government with allegations and request response
· Issue – not many substantive responses, or non-credible responses

· Letter doesn’t become public for 1 year – published once a year. 
· This whole process is basically just a formality, controlled by bureaucracy and governments don’t really take it seriously
· Way to have some impact with limited resources

Ramcharan

· Can’t confine oneself within unduly rigid categories or rules, necessary to have available a variety of procedures suited to different situations

2.  The 1503 Procedure: Pros and Cons of Confidentiality
· Confidential way of looking at violations

· All countries concerned with racism, apartheid, and colonialism came together and said they wanted a generalized complaint procedure

· Western countries were not happy about this development because they assumed that colonial powers would be targeted as subjects for complaints

· Western countries insisted the procedure not only focused on racism, apartheid and colonials but other similar gross violations of human rights

· First time in UN history there was potential for a general human rights complaints procedure = important turning point 
· Main characteristic is that it is confidential, which causes controversy as to its legitimacy

· 1503 procedures still exist
· ECOSOC Resolution 1503: establishes a procedure for the examination of communications (complaints) pertaining to “situations which appear to reveal a consistent pattern of gross and reliably attested violations of human rights requiring consideration by the Commission”
· Sub-Commission Resolution 1 (XXIV) (1971)
a) Must come from victim, affected group, concerned group, or unbiased NGO
b) Allege facts, purpose, and the rights violated
c) Must exhaust domestic remedies
3.  The Council’s Thematic Mechanisms and Other ‘Special Procedures’
Comment on the 1235 Procedure and its Potential Outcomes
· Public debate within the commission

· Acknowledgement that the commission can put on its agenda a debate over human rights violations, not limited to a specific country

· Until 1967 only South Africa was discussed, then Israel was on the agenda

· Wasn’t until 1974 that the first more generic country was added = Chile ( was a coup d’etat in 1973 

· Commission didn’t take up many issues, like disappearances in Argentina, genocide in Cambodia etc.

· Only by end of 1979 that it became an embarrassment that the commission hadn’t addressed certain countries so created specific country mandates to examine human rights situations around the world and expanded number of countries the commission looked at

· 1235 procedure meant a public procedure and during debate the human rights situation in any country can come up

· Nothing counts unless there is some sort of outcome of the debate

· Principal outcome used to be appointment of country rapporteur (today 13 countries have rapporteurs)

· China was a particular target = came up every year after 1989, and human rights were often linked to MFN trading status

· As of next year, there will be no more country specific mandates (largely as a result of urging from China)

· Could potentially damage credibility of UN system

· Potential counter is that the country-focus was always on developing countries (as pointed out by Cuba)

· Proposal for universal periodic review under the council

The Thematic Mechanisms
· 1235 procedures later evolved to accommodate thematic mechanisms because wasn’t always possible to have country specific debates (but often themes had specific countries in mind which were obvious)

· 1st theme was disappearances (with Argentina in mind)

· Other themes that followed were extrajudicial executions, torture and gradually others were added
· Idea of thematic mechanisms seems to be good one, gradually accepted by most countries
· Once mechanism established, it’s easy to mimic and extend to other issues ( but then run into issue of overlapping jurisdiction/mandates = competition among mandates/issues
Report of the Working Group on Enforced or Involuntary Disappearances (2006)
E. Genocide and The Responsibility to Protect
· Looking at the ability of the UN system to respond to or deal with major violations of human rights, using genocide as a case study
Genocide Convention
· Created after WWII by Raphael Lemkin who wanted formulized response to the holocaust

· In order to get Russians on other states on side with the convention the definition of genocide has to exclude genocide undertaken for political purposes

· Convention not really relevant until the 1990s

· Genocide = any act committed with intent to destroy, in whole or in part, any national, ethnic or racial group

· When it comes to specific means to implement it, convention simply says that the parties can call upon the UN to take action under the Charter = Almost no implementation measures
· Provision that says disputes between contracting parties relating to the interpretation, application or fulfillment of the convention shall be submitted to the ICJ ( generally governments have had no interest in taking such cases to the ICJ

· Genocide convention remained a document of very little relevance until the 1990’s, until events in Rwanda and the former Yugoslavia focused attention on that kind of crime

· Developments occurred under the heading of international criminal law, not human rights law per se (even though there is a large connection)

· Principle distinction is that human rights law imposes obligations upon states, whereas international criminal law attempts to impose criminal liability upon individuals, not states
· 1998 Rome Statute for ICC dramatically enhanced international criminal law

· First case where genocide was actually found was in 1998 by the ICTR
UN Secretary-General Kofi-Annan’s Action Plan to Prevent Genocide (2004)
· Kofi Annan was head of Department of Peacekeeping operations during Rwandan genocide

· Action plan wants to prevent genocide = there are many situations in the world that if left unattended could escalate to genocide
· easier to approach country when situation is approaching genocide, not when it’s occurring
· This may seem to be just soft rhetoric but must look at it in political context

· A step like this should have been taken by the SC or the GA and since it was a politically undesirable thing to do Annan took it upon himself to make this kind of announcement since no one else was willing

· Political will was not behind this at all
· SG Action Plan to Prevent Genocide

1. Prevent armed conflict

2. Protection of civilians in armed conflict

3. Ending impunity

4. Early and clear warning

5. Need for swift and decisive action

International Commission on Intervention and State Sovereignty, Responsibility to Protect, 2001
· Core principles: the principle of non-intervention yields to the international responsibility to protect
· Elements: prevent, react, rebuild
· Priorities: just cause threshold (large scale loss of life, large scale ethnic cleansing), precautionary principles (right intention, last resort, proportional means, reasonable prospects)
· Lots of talk after end of cold war about the right to intervene or the obligation to intervene in cases of human rights violations

· Came out of Kosovo situation, which was characterized by most observers as a situation where existing international law provided no justification for intervention by NATO

· In the wake of the NATO intervention, idea that we can’t just have unilateral intervention but must have some sort of systematic understanding through which military intervention in the name of humanitarianism may be authorized

· Effort by Canadian mission to try and systematize the conditions and factors under which in the absence of SC action, some sort of intervention may be seen as justified and appropriate

· Worry is that is you provide a R2P and through that a right to intervene, you are giving a carte blanche to the US, and many countries aren’t comfortable with this and would rather have the SC involved to have more of a balance
· SC refused to take necessary action in Rwanda. Intervention did take place in Kosovo (NATO), but legitimacy of action questioned. In Bosnia, UN failed to protect massacre – intervention is basically a promise to protect. For some, UN is not intervening enough, for others, too much. For some, focus on effectiveness, for other, legality
· Basic Principles:
· State sovereignty implies responsibility
· Principle of non-intervention yields to int’l responsibility to protect
· Foundations:

· Obligations inherent n concept of sovereignty

· Responsibility of Sec C

· Legal obligations under HR treaties

· Developing practice of states

· Elements:

· Responsibility to prevent – most important priorities

· Responsibility to react – sanctions, int’l prosecution, military intervention

· Responsibility to rebuild – recovery, reconstruction & reconciliation

· Principles for Military Intervention:

· Just cause threshold – must be large scale loss of life or lge scale ethnic cleansing

· Precautionary principles – right intention, last resort, proportional means, reasonable prospects, right authority, proper operational principles

· When using military force, need to consider:

· Legality: Art 51 of UN Charter – self-defense, Ch VII of UN Charter  (restore/maintain int’l peace & security), 

· Legitimacy: effectiveness of security system depends on perception of legitimacy – seriousness of threat, proper purpose, last resort, proportional means, balance of consequences
A More Secure World: Our Shared Responsibility, Report of High Level Panel on Threats, Challenges and Change – Chaired by Former PM of Thailand
· Good that it was chaired by former Thai PM because countries in that region and other developing countries could not just dismiss it as invalid and inapplicable
· Art. 51 (self-defense)
· Chapter VII (maintain or restore international security)
· Legitimacy based on: seriousness of threat, proper purpose, last resort, proportional means, balance of consequences

Report of the International Commission of Inquiry on Darfur to UN SG (2005) 
· SG adopted resolution establishing an international commission of inquiry to investigate reports of violations of international humanitarian law and HR law in Darfur to determine whether or not acts of genocide have occurred and to identify perpetrators
· Commission concluded that the government of Sudan has not pursued a policy of genocide
· Crucial element of genocide requiring that acts have a specific intent to annihilate, in whole or in part, a group distinguished on racial, ethnic, national or religious grounds ( this element was missing from the Darfur situation

· May have been some cases where there was genocidal intent but Commission said court needed to determine this = recommended that the SC refer the situation to the ICC
Alston, The Darfur Commission as a Model for Future Responses to Crisis Situations
· It was novel that there was an explicit charge to the Darfu Commission to make a formal determination on the question of whether genocide had taken place and to identify perpetrators
· Stands in marked contrast to the open-endedness of other commissions that usually reach very general conclusions
2005 World Summit Outcome, General Assembly Resolution 60/1
· Each individual state has the responsibility to protect tits populations from genocide, war crimes, ethnic cleansing and crimes against humanity
· International community, through the UN, also has the responsibility to use appropriate diplomatic, humanitarian and other peaceful means to help protect populations

8.  Treaty BODIEs: The ICCPR Human Rights Committee
A. Powers, Functions and Performance of the ICCPR Committee
1.  Structure and Evolution

· Now 7 different treaty bodies (torture committee, racism, CEDAW, EcoSoc, children, etc.)

· Human rights committee is the most important of the committee, partly because it is the longest established and most prestigious = represents the more general “real” human rights issues that concern all populations and groups

· Has had the highest western participation out of all the committees ( the geographic requirements are not specified numerically so more western reps have been elected than should be
· 4 main functions: consideration of states’ reports, adoption of general comments, examination of communications, interstates complaints procedure.

How the Committee Works
· Meets for 12 weeks over the course of a year

· Country experts are not allowed to participate in country reports

· Technically decisions are to be adopted based on majority rule but in practice the committee makes decision by consensus

· But in individual complaints there is dissenting option, but general pressure not to dissent

· Has effect of stymieing persistent objectors

· Problem is that states simply do not submit their reports
Membership
· 8 members, equitable geographical distribution, experts not representatives of states (but nominated by state), most meetings are public, reach decisions by consensus.

· Governments generally nominate experts they think are in line with their views so not a huge level of independence

· Independence of experts is supposed to be protected
· If committee member is a member of a national NGO he is supposed to be neutral and not part of the board of directors of any NGO that regularly submits reports to the committee

· No limit on the number of terms that people can serve, which can create problems where people stay on too long and get stuck in their own opinions

· Members not paid so limits the kind of people you can get (university professors and former diplomats are common, but hard to get young and dynamic professionals)
NGO Participation
· Originally NGOs were not allowed to submit information = no information could be considered by the committee unless it came from the government

· Starting with economic/social rights committee, NGOs were allowed to bring information to the table and present it to the committee, and the governments would be able to respond

· Since then, every other committee has gradually adopted a similar procedure

· HR committee is still one of the most conservative, and has NGO briefings not during sessions but during lunch or breakfast

2.  State Reporting

Procedure – State Reports
· Report by the government due every 5 years

· Report is published by the UN

· HR Committee draws up list of preliminary questions, which is sent back to the country

· The list of questions that were sent are expected to be the main basis of discussion when the committee meets

· NGOs get a hold of the report and produce alternative reports to either add to or counter the state report ( NGOs put together a consolidated report as well as organization specific reports, most of which are tailored to the HR committee

Buergenthal

· Reporting systems not seen to involve threat to states freedom, but it can depending on supervisory body. 
· Committee adopts Concluding Observations that are ‘jurisprudence.’ 
· Increasingly refer to NGOs, allow them to submit alternative reports, questions in meetings have become more probing. 
US Report to the HR Committee (2006)
· Committee rejects the US report

· What is the value of this sort of exchange? Always room for debate and this method is forcing US to state its policies and defend them to NGOs domestically and HR Committee

· HR Committee observations and conclusions will to a certain extent arm NGOs and empower civil society

· There is also a chance that other governments will agree with conclusions of HR committee and pressure states to comply with their suggestions

3.  General Comments
· GC is one of the potentially most significant tools available to treaty bodies, most HR norms are vague or open-ended, need something to clarify obligations & rights. . 

· Actual weight given to GC depends on how compelling they are (timely, well-argued, not over-reaching)
· When the covenant was being drawn up states couldn’t agree on what the outcome should be from state reports

· Government felt that results should be harmless, so used phrase “general comments”

· When the committee got together they interpreted “general comments” in a different way 

· Technique of adopting general comments has gone through many phases, starting with 

· Phase 1 - 1981-83 – = very innocuous and banal comments mainly looking at whether the system works and gently reminding states to abide by the covenant

· Phase 2 – 1984 more substantive, focus on Article 6 right to life and are fairly wide-ranging and is seen to include economic and social rights (i.e. would be desirable for states to take all possible measures to increase life expectancy and decrease infant mortality). Article 6 only really makes mention of death penalty, not these other rights

·  introduces positive rights, not just negative rights

· idea that economic and social rights are intertwined with more general human rights, and push from the Committee to show that the two different sets of rights should not be separated

· Committee trying to bring some sort of consensus between East and West to show that they are not narrowly concerned with only civil and political rights

· Reagan admin was militarily confronting soviets in Europe at this time

· Concern in Europe and among developing countries about nuclear proliferation

· Committee turned its attention to suggesting that designing, manufacturing etc. are among the greatest threats to the right to life

· Classic example of a political forced consensus that captured that committee = progressive/radical interpretation of the covenant that states went along with in order to get what they wanted in other areas

· Phase 3 – 1989-99

· Beginning of end of cold war and opportunities to get into substantive issues and make pronouncements the committee was blocked from making during the cold war

· Torture issue came up

· Famous comment on reservations 

· US ratified the Covenant in 1992, with an extensive bunch of reservations, understandings and declarations (RUDs)

· Then US came up as candidate for the Human Rights Committee 

· Rosalyn Higgins drafted a general comment that basically said in political terms that Americans can make as many reservations as they wanted but they would be judged by the Committee and not the US

· Various interpretations being expressed by members of the committee that amount to a very expansive interpretation of the treaty

· Easier for members to express these interpretations in general comments because don’t get opportunity when responding to country reports

Reservations
· Reservations are important in getting states to sign on to treaties because allows them to account for regional and country differences and specific issues they want to opt out of

· In human rights context, argument is that human rights are a package and if you are serious about them you shouldn’t be able to make reservations (but this is easier for the Europeans to say in the EU context because they have a much more common understanding then when talking about universal treaties)

· Problem arose in relation to the treaties on women and children (CEDAW and CRC) because there was a great push to encourage quick ratification, which was achieved at the price of a great number of reservations

· i.e. Islamic states accepted conventions only as are compatible with Islamic law (and some said national traditions)

· Customary IL (Vienna Convention on Law of Treaties) only tells us that a reservation is acceptable if it is compatible with the object and purpose of the treaty ( but how do we tell if a reservation is compatible and who is going to determine compatibility?

· States were aware of this problem of determining what is compatible and deliberative didn’t address it so it would leave open the option for the state to say that they themselves would determine what is compatible

4.  Individual Communications

· Communication must be from individual re: violation of any rights in ICCPR, examination of comments takes place in private meetings, Committee then forwards its view to the individual & state. Violation here doesn’t need to be systemic (like in 1235 & 1503).

· You would think this kind of procedure would open the floodgates to complaints but there have been astonishingly few = this means that either the procedure is not well known or that complainants think they won’t get anything out of the system

· Main contradiction that is built into this is that the system is set up as a determinedly amateur/superficial one = not a court, instead what is set up under the terms of the protocol is a very weak procedure

· Committee has no resources of any significant, limited capacity to gather or evaluate evidence, no on the spot fact finding, doesn’t conduct hearings because that would look like a court and would be costly

· Final outcome is what is called “final views”, which are not officially binding under international law, even though the committee argues otherwise

· Challenge is to make this committee and procedure more professional, serious and professional, but not sure how to do this without fundamentally altering the arrangements

· Should the UN start to evolve and develop its procedures so that it can provide an addition formal check in relation to individual cases?

Opsahl

· No follow-up procedure, Committee sometimes comments on what steps state should take. 
· Don’t have resources to monitor the violations of these rights. 
· Doesn’t conduct fact-finding, must just weigh each sides allegations. 

Case Study: Baban v. Australia (2003)
· P (Iraqi) claims he was detained w/ son after denied immigration visa. Not allowed to say in Australia on humanitarian grounds. Alleges poor conditions. Claim inadmissible b/c there are domestic remedies available. And fails on merits. 
· Was this useful? Brought international attn, forced Australia to respond to issue

· Ability of committee to evaluate evidence is limited, seems to just come to conclusion based on who they believe more = should be pressure on committee be more systematic
· This is useful in that it can put pressure on a government to justify themselves, and also encourages governments to have official policies and procedures

PART F:
TRANSITIONAL JUSTICE
9. MASSIVE HUMAN RIGHTS TRAGEDIES: PROSECUTIONS AND TRUTH COMMISSIONS
A. International Criminal Tribunals for the Former Yugoslavia and Rwanda
· Intersection of humanitarian and human rights law

· How do we reconcile the small-time struggles over the Human Rights Council (i.e. will it be able to name countries) with the sudden explosion of some issues where we have been able to make dramatic breakthroughs that didn’t seem possible 10 years ago (i.e. creation of ad hoc tribunals and ICC)
· When governments are on trial, as is the case with the Human Rights Council, states have been more hesitant, but where it is individuals on trial we have been able to make significant advancements

Martha Minow, Between Vengeance and Forgiveness (1998) v. Martti Koskenniemi, Between Impunity and Show Trials (2002)
· Minnow = mainstream approach to international criminal law, pro-prosecution
· Important role for prosecutions that fulfills a range of different functions of IL
· Raises question of how effective deterrence will be

· Assumes parallel between domestic criminal law & international criminal law

· Need to redress harms with application of general, preexisting norms, through formal system in which each individual person is granted fair trial. 

· Transfers desire for revenge to retribution. Reconciliation is not the goal. 

· But does this then make leaders less likely to surrender, not likely to be deterred thru punishment (leaders are likely irrational). 
· Koskenniemi = we should focus on context of the situation, rather than on the individual

· Deterrence is not really a result of individual international prosecutions ( most of the atrocities have been seen by leaders as doing good = doesn’t fit w/in normal deterrence framework. 

· Problems are often political and economic = Need to focus on structural causes, not just use individual leaders to relieve responsibility of whole country. 
· Doesn’t recognize there is more than one path to post-conflict justice/peace
1. International Tribunal for Former Yugoslavia
· Sense that had needed to be done and international community couldn’t just sit by

· Was really a public relations issue

· Level of brutality attracted public attention and demanded a reaction
· Criticism: Locating a judicial body within a completely political body

· Positive: First time there is really separate jurisprudence for international criminal law.

· Report of the Secretary General

· Had to figure out how to legally set up a tribunal like this = normally would be through a treaty but since that would take too long it was authorized as an enforcement measure under Ch. VII

· Problem with the SC establishing the tribunal is that you are locating a judicial body within a very political system

· Picking out one particular country for political reasons, limited membership, establishing tribunal in a way that does not follow traditional rules of decision-making in the international community

· Applicable law that tribunal will apply is international humanitarian law = doesn’t talk about international human rights law

· SC didn’t want to be seen as intervening in such a blatant way in a human rights dispute, instead classified this as a grave threat to international peace and security, and didn’t want or need to frame this around human rights

· SC imposes upon the former Yugoslav territory a body of law that is not reflected in its existing domestic law since Yugoslavian law was not sufficient to deal with the atrocities

· Emphasis on customary law is important

· To a certain extent customary law is not so important at the national level, but it is vital at the international level because you have a treaty base that is very uneven

· Assertion by the secretary general that there are specific norms that have become part of custom, which are endorsed by the SC itself when drawing up the Statute of the ICTY

· Should a tribunal of this sort only focus on the leaders or do you take the “foot soldiers” who had a significant role and committed crimes? Why single out one lower-ranking official when there are so many?

· You are trying to establish certain principles and trying to deter and you don’t mind making an example of a limited number of people. Tribunals cannot punish everyone

· To what extent is the state prosecuting domestically? If they are then it shouldn’t matter that the tribunal is making an example of a few people because more will be held accountable. The ICTY made agreements with former Yugoslav states to prosecute domestically but that hasn’t actually happened

· It is fair or helpful to prosecute individuals when the problem is more about systemic issues? (Koskenniemi point)

· Both human rights law and humanitarian law have positive (treaty-based) standards, which are static in the sense that they are adopted at one moment in time and cannot really be revised since UN based treaty revisions take much too long

· ICTY took the positive standards and ran with them in a very progressive way in the Tadic case and made great leaps forward in terms of jurisprudence

· If governments let judicial bodies like this push the margin, then their unstated consent can be considered acquiescence (ICC statute explicitly endorsed many principles established by the ICTY and ICTR)
 Statute of the International Tribunal for the Former Yugoslavia
· Attempt to try to systematize the current state of international criminal law in a way that it had not been systematized before this exercise provided the opportunity to do so

· Article 1 – umbrella provision = serious violations of international humanitarian law

· Article 2 – Grave breaches of the Geneva Conventions

· Article 3 - Broader customary laws of war

· Article 4 – Genocide = codified in a more systematic manner here and lists the acts that will be punishable (i.e. conspiracy, attempt to commit etc.)

· Article 5 – crimes against humanity

· Statute lacks a provision for crimes against peace similar to the one at Nuremberg = this is because attempts to elaborate on the notion of crimes against peace did not take off, because that is the sort of thing that can backfire against states
Prosecutor v. Tadic

ICTY Appeals Chamber, 1999
· This was mostly a political prosecution because there was so much pressure to bring forward a prosecution

· Tadic was a fairly low level official

· Gave the court a chance to flush out lots of the jurisdictional issues and establish jurisprudence that was useful for more high profile trials

· Was this unfair? Absolutely, other lo-level ranking officials weren’t prosecuted and Tadic seemed to be a guinea pig for the court. But he was actually guilty of these crimes so does this matter?

2. International Criminal Tribunal for Rwanda
· Total double standard on part of the west

· Interventions in Somalia and other places were exhausting so very little political will to intervene in Rwanda, resources depleted

· Most observers say there were so economic and other interests in Africa so West wasn’t concerned with intervening

· Rwandan government that came in after that genocide was highly supportive of setting up a tribunal

· Statute is mostly the same approach as the ICTY but there are some differences:

· No cutoff date set for ICTY but ICTR has temporal limitations

· Only Article 3 of the Geneva Conventions applies in Rwanda, because it was an internal conflict, whereas under ICTY the entire conventions applied, but ICTY didn’t really establish whether the conflict was internal or international

· Emphasis in ICTR statute is not so much on war crimes (which are committed more in an international context) but more on generally applicable offenses such as genocide and crimes against humanity

· SC extended notion of individual criminal liability into internal armed conflicts

· Rape became more of a focus and acknowledged as a major crime
Prosecutor v. Akayesu

ICTR Trial Chamber, 1998
· Makes dramatic statement about rape as a crime and says it constitutes genocide as long as it was committed with a specific intent to destroy

· Is there a strong argument that rape amounts to genocide or is that taking it too far?

· What if it was rape without killing? Does that still fall under our definition of genocide? Could depend on how you understand the word destroy

· Rape is linked to the definition of genocide in that it is meant to cause serious bodily harm and then it becomes a question of intent

· There was both international and domestic pressure to recognize rape as a serious crime and the tribunal was well-placed to respond to these demands

· States reaffirmed this development through the ICC statute
Crossette
Jose Alvarez
· Notion of complementarity became one of the main premises of the ICC

· Idea that things should be done at a level as close as possible to the ground

· Colonizers should take responsibility for importing racist beliefs. 
· To the extent that UN was unable to enforce IHL, ICTR’s judgments lose credibility. 
· Rwanda should have right to try its own war criminals
B. The International Criminal Court

· Creation of the ICC got support because of the creation of the ICTY and ICTR, which were established with strong local support and in the context of two very different situations ( ICC seems to have been a fluke of right place, right time
· An issue comes before the ICC in one of 3 ways:
1. A state can refer a matter to the prosecutor (Congo, Uganda)

2. Prosecutor can start an investigation

3. SC can refer a matter (Darfur)

· SC can postpone a prosecution or investigation, but this is quite hard to do

· Article 17 = Complementarity = analogies to the human rights principle that domestic remedies must be exhausted before the court has jurisdiction
ICC and the United States
· US was very open to the idea of the ICC at first

· US heavily engaged in negotiations and demanded many concessions, but eventually withdrew, so the terms of the treaty are weaker than many states would have liked

· Most normative provisions of the Rome Statute were/are strongly supported by the US

· US at first saw the ICC as a standing ad hoc tribunal that could be called into power by the SC, but other states were not willing to give the SC this kind of power

· Preconditions for the exercise of jurisdiction provisions very important (Article 12)

· Political analysis says that the ICC came at the peak of America’s unilateral power and Bush’s notion that after 9/11 it was not going to be restrained in any way, so the ICC became a sort of lightening rod that became THE thing that was most offensive to the US in terms of what the international community was trying to do

· Also must remember that the US is the power that more often intervenes than other states, often because no one else is willing, and is a state that can likely assume will be targeted by those who disagree with it = question is whether or not safeguards that were built into Rome Statute are actually sufficient enough to give US the protection it needs
Kenneth Roth, The Court the US Doesn’t Want (1998)
· US’ opposition to ICC was out of fear that hostile states would bring politically motivated prosecution, made substantial amendments to it in drafting process, but then refused to ratify 
· Afraid that Ct will apply too much law rather than too much politics.  
· Didn’t sign because separation of powers, sovereignty, US at peak in world community, intervenes often

· Current softening of US towards ICC (Darfur).

Grossman
SC Resolution 1593 on the Situation in Sudan (2005)
C. Hybrid Tribunals: The Case of Sierra Leone
· First hybrid tribunal.  Others include East Timor, Kosovo, Cambodia and Nepal.
· 75 thousand people were killed in Sierra Leone over a slightly longer period than the conflict in Nepal, for ex.  Once you get into the hundreds or thousands you already have a pretty dramatic situation.  Any significant range of deaths are important and the international community should feel some obligation to facilitate the search for justice.    
· There are lots of possibilities in setting up hybrid tribunals.
· Advantages:
· Government in power at the time is generally supportive.  Doesn’t look like a victor’s tribunal in the domestic sense b/c there is int’l involvement.
· Expertise: reliance on UN to contribute to the design, help draft relevant docs, etc.  
· Financial support.  
· Gives a better sense of justice b/c it’s located w/in the country and the citizens feel more connected to it.
· Must ask: how good of a devel is this really?  Would the UN SG be happy to make these arrangements avail to almost any requesting gov’t or instead impose the equivalent of the exhaustion of domestic remedies to force gov’ts to try to do it themselves, first?  The UN hasn’t been that demanding so far b/c the idea that post-conflict countries are willing to get into setting up tribunals is popular.
· Important to remember that while there are many debates about what is torture?  What are limits of participation?, the overall scale of HR violations in the world is immense.  
· It’s hard to make a case for a serious HR regime.  There’s a generall weariness amongst states, few are championing the further development of an international HR system.  These indiv tribunals are v. limited and might be more enthusiastically supported.  Relate to the past rather than the present, not very precedent setting.
Statute of the Special Court for Sierra Leone
· Competence and Jurisdiction
· These tribunals are limited in scope, only there to get the big fish – those who “bear the greatest responsibility for serious violations.”  
· Does not replace local Sierra Leone courts although it’s competent to adjudicate crimes under Sierra Leonean law.
· Article 5: Crimes under Sierra Leonean Law.
· Makes punishable “offences relating to the abuse of girls under the Prevention of Cruelty to Children Act.”  
· Interesting that they only mention girls, not boys. 
· Why do they mention this at all?
· This tribunal is being set up in 2002 to deal w/ crimes from the 1990s.  So you have 2 sources of law:
· CIL. Must be customary because treaty law may not have been applicable in 1990s.  Can’t retroactively list offenses that weren’t punishable at the time 
· The laying of the foundations of a more comprehensive set of legal obligations will be one of the major achievements of the ICC push, but this hasn’t yet occurred.  So the ICC push includes efforts toward domestic prosecutions. 
· Domestic law.  Important to include this b/c defendants were clearly liable under this act, it was passed by the 1990s. 
· Article 12: Composition of the Chamber 
· Mixed int’l / domestic group but w/ the int’ls always in control.  IN the Trial Chamber, one Sierra Leonean judge and 2 int’l appted by the SG, in Appeals Chamber, 2 S.L. judges and 3 appted by the SG.
· Cambodia objected to this in their tribunal.  Americans heavily outweighed others on this tribunal, and the Cambodians didn’t want that much American influences.  But the UN doesn’t want to just be window-dressing for a Cambodian tribunal that’s just setting up the impression of an effective justice mechanism. No magical answer to this problem in the Cambodian situation.
· Article 15: The Prosecutor
· UN appoints the lead prosecutor, S.L. appoints a deputy prosecutor.  
· There are provisions for victim protection.  To get witnesses is incredibly difficult in such trials b/c it’s very easy to intimidate them, destroying the entire trial.  So there needs to be a lot of $ and resources to protect such witnesses.
· Article 20: Appellate proceedings
· Appeals Chamber is guided by the decisions of Appeals chamber the ICTY and the ICTR.  Why is this odd?
· B/c the vast majority of int’l judicial bodies purport not to be setting precedents, but rather to be adjudicating on a particular case and that’s it. The reality is that this is nonsense, b/c of course each ICC proceeding cites the previous ones.  But this is unusual in that it’s openly affirming the notion that you have an emerging int’l jurisdiction which is somewhat vertical, w/ precedents coming down and all affecting a particular hybrid-national tribunal of this sort
· Internationalists may find this unremarkable, but easy to see how others feel
International Centre for Transitional Justice, The Special Court for Sierra Leone: The First 18 Months
· Court did good job of informing country of what was going on, reassuring public. Was set up in country, and had town-hall meetings. 
Stafford
Questions (p. 629)
1) Charles Taylor goes to the Hague for trial.  Is this backtracking and losing all of the gains of this hybrid tribunal?  He’s the biggest fish to some extent.  Is this a problem?

i) No.  He’s responsible for crimes all over the region, esp. in Liberia obviously, not just in Sierra Leone so why should they have a monopoly over him?

(A) In the interests of regional stability, he should be removed.

ii) There are no clear answers here.  What the Q is trying to get at is, what are the considerations that go into setting up a domestic hybrid tribunals?  The bringing about of justice for the individual concerned?  To establish real criminal accountability?  To vindicate the very idea of a hybrid tribunal?  Regional stability?  

2) The PR job in Sierra Leone.

i) The chief prosecutor held a series of town hall meetings to explain what the Court was doing.  

ii) They also established an Outreach Unit of 17 people with offices nationwide to get information about all of those cases out to all of the country.

iii) In Rwanda, the average citizen was aware that the big fish on trial were living in better conditions than they were, far away, with fancy defenses, etc.  So they set out to woo the general population here.  Is this a good thing?  What sort of problems could there be?

(A) Because a court should be a court and a prosecutor should be a prosecutor.  The pros shouldn’t be explaining why he’s prosecuting criminals and for what reasons.  Rather, he should sit in his office and concentrate on the legal issues.

iv) Prof thinks this was an important move = have to avoid imposing very fixed models on a situation like this and not pretend that it’s just business as usual.

D. Alternative Justice Systems: Rwanda’s Gacaca Courts
· Several years after genocide, more than 100,000 awaiting trail, overcrowded prisons. Gacaca courts can’t try leaders/organizers/etc. Allows those who confess to commute their sentences. Over 1 million are supposed to be tried under Gacaca courts
· A great number of people accused of genocide spent 7 years in extraordinarily bad prison conditions before the government even thought of Gacaca courts.  
· These courts classify people into 3 broad categories:
· Category one includes planners of genocide and crimes against humanity as well as accomplices and perpetrators of sexual crimes
· Category Two includes perpetrators and accomplices for homicides
· Category Three includes perpetrators of property crimes
Amenesty International Critique of Gacaca Courts
· This isn’t adequate, no defense available for defendants, no judicial training for judges.  
· What’s the responsibility of the international community and NGOs in a situation like this?
· Comes into play b/c the Rwandans say that if the international communitty has $ for defense lawyers why didn’t they come through w/ it b/f to help prevent the genocide?  
· Is it fair for Amnesty to just call them names?  What else can they do?  Amnesty doesn’t have wisdom to help them make system better ( just tells them what’s wrong.
· Are there any circumstances in which int’l HR law can compromise with particular circumstances, and admit that a full fair trial just isn’t possible here?  
· Huge fear that as soon as you give them a dispensation and let them use custom in their trials that suddenly Russia will discover old traditions and attempt to use them.
E. Peace Versus Justice?
Max Boot, When ‘Justice’ and ‘Peace’ Don’t Mix (2000)
· In some situations it is more effective for post conflict reconciliation and rebuilding not to prosecute those most responsible for international crimes

· If dealing w/ leader who is still in power, courts shouldn’t be involved, it should be left to politicians, diplomats & generals. 

· You are much better off to negotiate the “happy departure” of an autocrat then try them because it is going to be a much easier way of doing business

· i.e. Japan after WWII, Philippines, Idi Amin went to Saudi Arabia

· Have the Human rights prosecutions that have taken place (Pinochet being classic case) brought about a fundamental change where there is now a widespread expectation that there won’t be tradeoffs made and that justice demands a particular set of outcomes

· The real politicians (of whom Max Boot is an example) who think no principles should be involved but the situation should just be resolved quickly would just write off the human rights supporters

· Has the experience in recent years changed the balance more in favour of human rights accountability instead of quick fixes
Snyder and Vinjamuri, Trials and Errors: Principle and Pragmatism in Strategies of International Justice (2003/4)
· Amnesties have been highly effective in curbing abuses, sometimes necessary bargaining tool. Implementing justice in absence of political preconditions is ineffective. 

· Latin America has progressed the furthest – their amnesties are least effective, have more coups, failure of amnesties provokes continuing discontent
Helena Cobban, Think Again: International Courts (2006)
· Any strategy for limiting atrocities must first provide stable, sustainable end to armed conflict

· Uganda example

· Trial often exacerbates existing political rifts – doesn’t really serve country
David Scheffer, Jostling Over Justice (2006)
· No one assumed ICTs would have significant short-term impact

· Need to look at long-term effect
Scharf (2006)
· Need to look at costs of trial, but also need to consider impact past trials have had now

· In Former Yugoslavia, Milosevic was removed, peace returned more quickly when trial was going on
Sikkink and Walling, Do Human Rights Trials Improve Human Rights?
· Empirical analysis

· Trying to test the validity of assertions that are made as to what is and is not effective when it comes to dealing with post-conflict situations

· No real evidence that amnesties encourage impunity, in fact might be the opposite (i.e. Uganda and the LRA)

· No evidence that amnesties are effective

· Of 60 countries that pass amnesties laws, only in Brazil did the amnesties have the desires affect of blocking trials

· Evolution of the political landscape in different situations is going to happen at different speeds and you can’t just demand trials immediately if the political context is not yet ripe for it

· Are amnesties acceptable under international law?

· International bodies have all said that an amnesty is inconsistent with and thus in violation of international human rights standards

· Do we want these international bodies to be more nuanced? Probably not likely because these issues do not come up often in front of international institutions so there is a stronger argument for taking this black and white position

· Impact of Trials on Democracy ( failure of amnesties etc. can provoke continuing discontent among the military (in L. America) and likely enhanced prospects of military coups

· Amnesties are not alternative on their own, need to be incorporated into larger plan, trials don’t seem to hinder progress in future/peace. Can’t yet calculate what impact these trials will have on future leaders – but could be significant

Darryl Robinson – Role of the ICC

· Article 53 of the ICC charter allows the Prosecutor to set aside a case if “in the interests of justice” it would not be appropriate to go forward

· Checklist of factors that should be looked at to determine if the ICC prosecutor should choose not to proceed with a prosecution

· Such checklists are very difficult to apply to situations = there is a lot of room for discretion on behalf of the prosecutor

· The victims of a conflict that is still ongoing will likely say they just want to give amnesties so that the conflict will end, while others in the country not involved will want a tribunal
F. Truth Commissions

· If new regime gains power, how should it deal with those suspected of HR violations? 

· Truth commission only looked at crimes of physical violence ( Should the economic human rights violations have also been a focus of the truth commission?

· If we take economic/social rights aspect it is businesses who are more closely implicated

· Might be good because could lead to economic compensation

· South Africa would also respond that they put economic and social rights in the constitution, but this is a different context
Steiner, Intro to Truth Commissions
· TC = governmental organ intended to construct record of history. May be alternative or complementary to other national responses, typically used in time of transition. 

· TCs draw on international HR, may include restitution, dismissal from government job
Tepperman (2002)
· 4 general objections: history is so subjective that ‘truth’ will never come out, panels often focus too much on individual violations rather than structural problems, work doesn’t lead to reconciliation, interferes w/ trials. 

· Commissions often biased by agenda of framers, can relieve international pressure
Tamir

· 3 justifications for Truth Commissions: we have a moral obligation to know & remember wrongs that have occurred, psychological needs to victims need to be respected, need to promote reconciliation
Reconciliation Act of South Africa
· Commission shall facilitate inquires into gross violations of HR, identity of persons, gather info & receive evidence, grant amnesty. 

· Act needed to be associated with political motive, need confess to receive amnesty. 

· Economic oppression not considered by TRC, have economic and social rights in Constitution ( is this sufficient?

Report of the Truth and Reconciliation Commission of South Africa (1998)
· Novel in that it had quasi-judicial functions, had witness protection, was very public. 

· It first looked at compensating victims, then looked at institutional motives. 

· Relied on just war theory when considering crimes against humanity – thus, if politically motivated you were excused. 

· When faced with 2 different versions of story, go with what one is more probable. 

· Names & prioritized culpable groups

Decisions of Amnesty Committee
· Ps murdered Am. citizen just because she was white. Was this political? Yes, had just come from meeting, were told all white people was an enemy of black people. 
· Ps (officers) killed opposition leader as part of duties, relied on superiors, amnesty given
· 2006, new policy for prosecuting apartheid-era crimes that weren’t subject to amnesty or Ps who didn’t show up at TRC ( won’t prosecute if P discloses & had political motive
PART G:
CURRENT TOPICS
10.  Non-state Actors and Human Rights
A.  The Evolving Legal Framework
· Includes any actor other than a state = has come to encompass a wide variety of actors (i.e. individuals, corporations, terrorist groups)

· Implication is that all non-state actors are on the same level, which is not the case

· 2 ideas of HR

1. natural law construct not bound by any legal theory, and in this context it is not hard to portray any actor having human rights are responsibilities

2. Other vision is HR as a positivist international legal endeavor = more acceptable approach to governments



( HR law encompassed in treaties, which can only be ratified by states


( no provision for non-state actors to ratify HR agreements, even if they want to
· If only states can sign HR treaties, only they can hold the obligations that flow from them

· Any other actor can promise to uphold HR but it remains a very vague non-legal undertaking which cannot in any circumstances be equated with the very formal framework of accountability that we look at in relation to states

· World has changed dramatically in recent years (i.e. corporations enormous players on the world scene 51 of the top 100 economic entities are corps)

· what is the value of HR regime that doesn’t cover corps? Is it not marginalized?
· When it comes to armed conflicts, 90% now are internal and therefore the old argument that 2 states fighting each other clearly have HR obligations is no longer valid = only the government has HR obligations whereas rebel groups do not

· Issue of the “shrinking state” and privatization

· Privatization is an almost universal phenomenon and can affect a number of services that were previously assumed to be public

· Staying with positivist HR framework = results in none of these actors are covered
· Seems that we have an increasingly shrinking HR regime and it seems most international agencies have not been prepared to deal with this ( need to devise some sort of way to hold non-state actors accountable

· but some say that the idea that we are going to be able to develop a system that holds non-state actors accountable is wishful thinking

· Challenge is that if one stays within traditional legal categories we won’t be able to hold non-state actors accountable because it is premised on all roles played by states

· international orgs given rights and responsibilities in the international system but not analogous to types of non-state actors we are talking about (most corporations)

· We have a system of international law that is unable to accommodate a group of actors that of such large importance and we thus need to rethink the system

· One solution to the problem of holding corporations accountable is to go through states ( but thus far this has failed

· The other technique is simply to [push the barriers in ways that don’t try to provide theoretical justifications but just build upon opportunities that are out there to move HR forward in its practice, if not in the common theory

UN Human Rights Committee, The Nature of the General Legal Obligation Imposed on States Parties to the Covenant (READ AGAIN)

· Attempted to address this issue but did so in an arcane way

· Notion that human rights obligations are essentially vertical = human right obligations from a treaty run directly from the state

· Notion that there is some horizontal effect of HR treaties = encapsulated by the suggestion that HR obligations can run from individual to individual

· Committee says that the Covenant does not have direct horizontal effect as a matter of international law

· Covenant cannot be viewed as a substitute to domestic criminal or civil law = it is up to states to criminalize HR violations and IL is not there to fill that gap ( principle thrust of IL is to tell governments to get their legal systems into line

· BUT ( says that there may be circumstances in which a failure to ensure Covenant rights would give rise to violations of state parties of those rights, as a result of states parties permitting, or failing to take appropriate measures to prevent punish or investigate or redress the harm caused by acts by private persons or entities

· but what are those circumstances?

· Could be a potentially broad statement

· this is an attempt to be as comprehensive and wide-ranging as possible, but to leave a defense that the Committee is not simply covering the entire field and not merely taking the position that we don’t need to worry about non-state actors because the state will be responsible for everything

· Goes onto say that the Covenant itself envisages in some articles certain areas where there are positive obligations on states parties to address activities of private person ( but this makes you think that if the language of the statute includes this obligation for some articles, it must be excluded from any article that doesn’t say so explicitly

X&Y v. Netherlands

· Woman with mental disability raped in institution, ECHR held state responsible for not having law family could bring case under

Velasquez v. Rodriguez (IACHR 1988)

· P is ‘disappeared’ by private party. IAC says Honduras violated Convention – omission on part of authority or lack of due diligence. Important jurisdictional reach on part of IAC.

Philip Alston, Extrajudicial, summary or arbitrary executions
· Special Rapporteurs over the years have addressed the problem of non-state actors in a very ad hoc way ( Alston wanted to work to get non-state actors to the forefront and ensure they have responsibilities under HR law
· Different groups of non state actors:

· NSAs that operate at behest or w/ acquiescence of government (militia, death squad)

· Private contractor perform functions that would otherwise be done by government
· Criminal actors, state must deter, prevent & punish; if pattern is clear, government has responsibility

· Armed opposition groups, may be good to address them, esp. if they have control over territory, serve as ad hoc government

· Issue of contractors ( contracts in Iraq said that contractors could not be held liable for any violations of IL

· Abu Graib = some of the contractors employed by the US were somehow involved in the investigations so put the issue of how does International HR law hold private military entities accountable

· In the wake of privatization revolution, a lot of things that used to be core government activities are no long

· Why do we make the distinction where the use of force is involved, governments can’t contract out? Does that mean that in the context of any other activity governments can contract out?

Appleby

· Group wants to hand out flyers/get signatures on petition in mall. Mall kicks them out b/c private property. Ct weighs property rights against. freedom of speech

· Rules in favor of property. Problem – if you don’t hold these quasi-public spaces liable, you encourage privatization/skirt law.

· Should do a balance between HR and property rights

· Courts didn’t seem to properly address the issue and emotionalized it

· We may see a gap in the right to freedom of speech because of this case = This case seems to provide incentive to privatize as many places as possible to limit freedom of speech 

· The court could have taken the angle that if you take it upon yourself provide facilities where public are going to gather, you are going to have to incur the responsibilities that go with public gatherings, including some element of freedom of speech

B.  Transnational Corporations
Macklem, Corporate Accountability under Int’l Law: The Misguided Quest for Universal Jurisdiction
· Standard position on whether or not we can hold corporations accountable for HR is that corps can’t sign HR treaties so that is the end of it

· A corporation (transnational or not) is subject to domestic law wherever it operates

· Move to integrate TNCs into international law not good = domestic law is sufficient, will render international legal order unrecognizable
· Possible Approaches:
· Use domestic law: can be useful, hard to move a production plant after it’s built

· ‘Soft-law’ initiatives: promote respect for HR w/out liability, UN Global Compact, OECD Guidelines, UN Sub-Commission ‘UN Norms’

· Internal regulations: corporate codes, love incentive to implement/take seriously

· Universal jurisdiction: focus more on nature of crime (not actor), can bypass obstacles
· 2 sets of domestic law = the home state of the corporation and the host state (place in which the corp. is operating)

· Why do we need a third set of law? Because this assumes that it is feasible to prosecute in all countries

· Home states are very reluctant to establish rules (either domestically or extra-territorially)

· In the absence of universal standards, if a home state establishes rules this only provides a competitive advantage to competitor countries

· Not the host country’s interest to hold corporations accountable domestically (i.e. Nigeria)

· In the extractive industries areas this argument is harder to understand, except that the amount of money involved is so huge that corporations have significant power over governments

· In other areas where the corporations have mobility, governments are worried that if they establish regulations the corps will just move to a different country

· In the US there is pressure on congress by US corporations that are not abroad to stop importing from places like China, because the lax regulations provide China with a comparative advantage

· But how do you set the standards? How do you deal with the vested interests of not only corporations but consumers in general?

Norms on the Responsibilities of TNC with regard to HR
· States have primary responsibility to ensure TNCs respect HR. 
· Deals with right to equal opportunity, right to security of person, rights of workers, respect for sovereignty & HR, obligations re: consumer protection, environmental protection.
· Each TNC required to implement internal rules, periodically report, be monitored by UN
· Sub-commission set up working group to draft principles, made up of supposedly independent experts
· Idea was to send the principles to the Human Rights Council who would endorse them

· Body of norms were produced (HRW and Amnesty endorsed the norms

· Norms are extremely broad and far-reaching that corporations probably wouldn’t want to sign in case they are held liable for almost anything

· Supporters of norms say their work has been successful given the amount of corporations that feel they need to adopt some sort of standards and social accountability ( especially compared to how corps were viewed in the past as owing no obligations to anyone

· Alston thinks the norms are a pathetic disgrace and should never have been adopted
· The fact that HRW and AI are defending them is symptomatic of a problem in the HR field of putting HR goals ahead of rational analysis

· Too often HR driven by notion that if you say something enough it will be true

· Standards themselves are problematic ( not grounded in customary law, no real legal analysis, just says no one allowed to violate Universal Declaration and other such laws

· Question of who is actually accountable ( very limited individual criminal liability on the part of the state (only war crimes, crimes against humanity)

· here the committee says that officers of corporations are accountable have HR obligations and responsibilities = no legal basis for this and does not at all take account of the problem of non-state actors

· sweeps aside distinction between the state entity and individual responsibility and proclaims that anyone involved in the corporation has responsibilities

· to the surprise of no one, governments were asked to adopt these norms and said no, but created political issues for states so used technique of using individual expert to deliver report on how to move forward (this is where Ruggie comes in)

Report of UN HCHR on Responsibilities of TNC

· Need ‘continued dialogue’ and ‘further consideration’
Ruggie, Report of Special Representative on Issue of HR & TNC

· Rights of TNCs have grown, more attn drawn to violations by NGOs & egregious behavior by TNCs
· Abuses: biggest violators are – extractive sector, food & beverages, apparel & footwear, IT sector; mainly occur in low-income countries, countries in conflict & countries w/ weak governance
· Existing responses: UN Global Compact, OECD Guidelines, ILO, monitoring in supply chains/Fair Labor Associations, certification of non-conflict diamonds, Voluntary Principles on Security & HR
· ‘Norms’ can’t really work – say they’re just ‘restating’ existing law, also say they’re binding on TNCs
· if you start off all over again trying to draft some instrument that is applicable accountability of corporations for HR, you will run in to the problem that philosophically and rationally there is no set of norms and they need to be negotiated
11.  SOCIALIZATION AND INTERNATIONAL HUMAN RIGHTS LAW
HR in Domestic Law

· Some argue that it would be too difficult an endeavor to rethink domestic HR law completely

· Fear that the HR enterprise is so horribly open-ended that there are very strong reasons for not introducing a very foreign or alien element into strong and specific domestic legal institutions

· US and UK have said this, but no reason why lawyers in any country couldn’t say the same

· Encounter radically inconsistent responses to this kind of argumentation

· Most natural argument is that domestic legal systems could easily survive the inclusion of HR law and this shouldn’t be a worry ( some would point to UK Human Rights Act of 1998 which hasn’t had a significant negative impact on the British legal system

· Opposite response, that most HR proponents want, is that this is a correct assertion that domestic legal systems will be fundamentally changed and that it needs to be this way

· What will actually happen is that some legal systems will be affected to a greater extent than others ( the more sophisticated the legal system likely the smaller the impact because it is likely already essentially compatible with HR

· How and why does change actually occur? What are the processes that are relevant?

Goodman and Jinks
· Once you have an understanding on how HR might work, that will influence what you are going to try to do

· Key value in article is showing ways in which HR norms eventually have an impact = 3 techniques: coercion, persuasion and acculturation

· Coercion:

· sanctions against state (i.e. economic sanctions against S. Africa during apartheid)

· sanctions against individual leaders (tribunals, ICC)

· possibly softer forms of coercion like country reports (but this may be more like persuasion) but costs of naming and shaming might play a role

· Is it really distinguishable from persuasion? Both require some sort of cost-benefit analysis and one is just harsher than the other. Look at Israel example.

· Should the HR regime really engage in coercion, isn’t this just a temporary solution? Shouldn’t we try to change attitudes, persuade

· Reasons why HR law is different from other areas (like trade or environment):

· States have a lot of capacity to protect HR within their own territory without coordinating HR in other states (no real problem of the commons)

· States have little clear interest in promoting HR abroad

· Many states have no interest in promoting HR at home (i.e. for economic purposes to attract corporations)

· i.e. China’s argument for how HR Council should operate seems to embrace the idea of acculturation (no exclusion, no naming etc.)

· tension between quest for immediate solutions to stop HR violations and reality that this is a very long-term enterprise and changes take time

· long-term process of creating HR awareness, building consciousness in individuals. Not enough to simply change legislation but actually change cultural patters (i.e. between men and women in context of CEDAW ( highlights long-term nature of HR)

· real change comes from domestic realm and international actors play small role, usually as some sort of catalyst

· Say that persuasion is not enough ( needs to be broken down into two different elements including both persuasion and acculturation

· But not very convincing that persuasion and acculturation are that different

· Persuasion is slightly more external and explicit, whereas acculturation is a more subtle, less externalized process that is more driven from within

· Issues in HR

· Comprehensiveness of the HR regime ( do we try to make it restrictive? Universal regime is non-restrictive but there are other approaches that could be adopted which are more closed. Many have expressed dissatisfaction where we have a HR system that includes all nations and cultures attempting to agree on what is a good HR regime and it should be more like a club that offers carrots and sticks

· Precision of obligations ( open-endedness and contingency of many of the norms. A lot of standard setting has gone on so there are a lot of standards and codes that are designed to spell out in greater length what is meant by broad assertions of HR that are vague = supplemented by “user manuals”

· Implementation, monitoring and enforcement = HR Council and HR treaty bodies come into perspective here. Feasible to look at those bodies

Critiques of HR regime ( David Kennedy at Harvard
· HR is hegemonic and thinks the nly way to bring about change and improve is by adopting HR and that is bad because in the world we need different discourses for different situations

· HR views the problem too narrowly = ignores the economic dimensions of things and doesn’t look at system as a whole (like a Marxist critique)

· HR particularizes too much and strengthens the state ( seems like a paradox that HR is meant to restrain the state but we actually call upon the state to bring about HR (i.e. police training)

· HR promises more than it can deliver ( leads to disillusionment 
