TITLE IX of the HIGHER EDUCATION ACT OF 1972
Title IX: §1681(a)
“No Person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance”
§1681(b): “Nothing contained in this section shall be interpreted to require any educational institution to grant preferential or disparate treatment to members of one sex on account of an imbalance which may exist with the total number or percentage of that sex in a program/activity in comparison w/the total number or percentage of that sex in any community … or area: Provided, that this subsection shall not be construed to prevent the consideration in any hearing or proceeding under this title of statistical evidence tending to show that such an imbalance exists w/respect to the participation in, or receipt of the benefits of, any such program or activity by the members of one sex.”
Strategies to resolve ambiguities: Plain Text!
1) Look at other statutes – pari materia (Title VI and Title VII of Civil Rights Act) 

2) Congressional intent or purpose, legislative history: sponsor statements, comm.. statements/report, floor statements, conference report
3) Administrative agencies
Ways to extract a bill from a committee: 

a) Go to House Rules Committee  - get 1 hr debate, no amendments allowed
b) Discharge Petition – majority of house signatures in petition, more a threat

c) Calendar Wednesday – comm’s list pending bills alphabetically
Structure of Legislative Decision Making:

· Power of majority of majority (minority) stop bill:

· Committees, rules committee, and conference committee (btwn houses liaison committees) appointed by speaker (majority)

· In senate can shut down debate if 60 senators invoke Cloture, or Fillibuster

· (though they can’t pass a bill, need 218 in HOR)

· Can by unanimous consent agreement agree to only have germane amendments
· Congress is a they not an it; theory of legislative legitimacy = what they vote on only 
· Legis votes and silence don’t nec indicate congressional disapproval, nor do votes yes
Agencies:

· Javitz amendment says OCR will decide how best to regulate athletics under Title 9

· Regulation: 10 factors to be considered: expenditures on equip., personnel, “whether the selection of sports and levels of comp effectively accommodate the interests and abilities of members of both sexes”
· Has been implicitly voted on by congress cuz congress says do it = majority support

· Are pros, expertise, specialize in it

· 1979 Policy interpretation: 3-Part Test

1) Equal amount of spots in proportion to university

2) Show trying to expand program, moving towards proportionate representation

3) Show that the underrepresented gender’s interests + abilities are being repped

Judicial Interpretation: (these ones are not binding)

Cohen = whether prong one about proportionate to university violates 1682(b) that says can’t be about representation proportionate to community; court gets past this by saying you can still follow prong 3, so it’s not as though a quota has been required
· Brown argues that should measure equality by comparing the proportion of males/females to the interested men/women, not the student body 
· Cohen 1 = deference!, Cohen 2 = pts to historical bias!
Kelly = 1681(a) says can’t discriminate on the basis of sex, and by cutting men’s swim team is discriminating against men
PURPOSIVISM
The classic case: where there are absurd consequences (contradicting widespread social norms), then you can look past the text of the statute!
Rector, Holy Trinity Church v. United States =intentions/purpose can trump text!
“unlawful… to prepay the transportation, or in any way assist, encourage the importation/migration of peeps to perform labor or service of any kind in the US”

-Section 5 makes exceptions: actors, artists, lecturers, etc.

(in looking at the list, can apply expression unius = including some exceptions means excluding all others; though can say genre of exceptions helps you to interpret, but have to be careful of rendering any of the terms mere surplusage)
-seems text is plain and clear and that ministers should be covered; but he gets labor to mean manual labor; Brewer departs from the plain text and instead establishes here PURPOSIVISM = look to purpose of lawmakers!/intent of law!:
· Whole Legislation: other parts, including title (here title just says Labor!)
· General Background Knowledge of Law: common knowledge/contemporaneous events, the mischief the statute was designed to address (here evil was cheap labor!)
· Legislative History: Committee Reports, etc.
· Avoidance of Absurdity!: that would ensue if adopted strict interpretation (xian nation)
-prof wants us to consider administrative/research costs. democratic legitimacy of these sources, legislative incentives, desire to conform judicial discretion
Roscoe Pound, Spurious Interpretation (classic academic account)
Spurious interpretation = when you remake or make the law, not really interpreting/ not just discovering leg. intent; danger is courts will be politicized and justice personalized

Principle of Charity: the idea that judges should give the most charitable interpretation to what seems like a nonsensical statement

-need to look to plain text before look to intrinsic merits of an interpretation, judges shouldn’t fix the law today, should leave it to the legislature – judicial willingness to fix up laws and correct absurdities might affect congress and make it lazy

-whenever use the absurdity doctrine are rewriting the law, don’t want judges to reform laws cuz congress is better at it, do we really want judges to have this much power?
CYCLING: indicates that voting in congress is arbitrary, about way things are aligned!, the only person who controls congress is the chair of rules committee who determines order 
-when majorities vote on something, doesn’t mean that they are the only majority ->
There is no legis. intent for a single position, rather multiple intents for inconsistent purposes that overlap
Public Citizen v. U.S. Dep’t of Justice (a modern case of avoiding “absurdity”)

Deals with Federal Advisory Committees Act which requires advisory comms to be open to public – applies to all groups “established or utilized by the president”; the ABA’s committee on the federal judiciary – are they advisory?  
-though it seems like it should apply to them, Brennan says construing the term “utilized” to apply to any group that gives advice is “absurd”

- then political parties would count, though supposed to have private deliberations
-also sees “grave const. implications,” a threat to separation of powers/pres power to nominate, pres should be able to get confidential advice (so uses savings construction = courts often address an issue from any position other than const. territory)
-brennan absurdity = results that are very unlikely to have been intended by congress or results that are very likely to be unconstitutional

-strong kennedy dissent thinks that absurdity should mean “nuts”/violates every common sense norm/nonsensical; thinks brennan is just protecting a liberal interest group that he liked 

-Brennan gives modern view of how you use legislative history = can’t look to legislative history where text is otherwise plain unless there is an odd result (absurdity)/ unless the text is ambiguous: “where the literal reading of a statutory term would ‘compel an odd result’ we must search for other evidence of congressional intent to lend the term its proper scope” p.4)
TEXTUALISM
(Locke: have to file claim “prior to Dec 31st” = before the end of the year or before the start of Dec 31st? Holding is that the text is clear, so that’s the rule = before dec 31st – dissent thinks that’s crazy when the intent was clearly to get it in before the new year, but text rules!)
Caminetti: 

-Mann Act,= “for the purpose of prostitution or debauchery or for any other immoral purpose”
-dissent points out that act is about commercialized vice (informal title is White Slave Traffic Act, comm.. report, genral history concern about white slave trade, etc.

-but SCOTUS marjority says cuz text is plain and unambiguous, don’t look to anything else, bust guy for bringing secretary across state lines for sex

1) Is the text plain? Yes 2)Is the plain text absurd? No -> enforce plain text!

-*potentially overridden/limited in FDA v. Brown & Williamson which says can’t tell if text is plain until you read it in larger context
Easterbrook, The Role of Original Intent in Statutory Construction:
-wrong to look to legislative purpose cuz gives too much discretion to courts, creates a bias in favor of the broadest view of the statute (favors the interpretations of sponsors/comm. chairs which don’t rep. the “median legislator”), destroys capacity for bright line rules (courts keep creating exceptions which obfuscates the law), no const authority to invest legislator’s opinions w/authority

-dangerous cuz too many sources to choose from, judges can pick friends out of a crowd – discretion

-“statutes have length as well as direction” (laws have general direction, but also a stopping pt!)
Fear is too much discretion for judges and too little respect for stopping pt of laws
-best way to get to median voter’s intent is to look at the language of statute, ratification presumably gets to that opinion
Shepsle: Congress is a “They,” Not an “It”: Legislative Intent as an Oxymoron

-no such thing as a median legislature, legis intent doesn’t exist, don’t look to legis. hist.

***Green v. Bock Laundry: Scalia makes absurdity test toughter and cabins it by invoking legislative history to see if legislature intended the absurdity or not; also looks to “settled legal principles” (here long tradition of protecting criminal defendants)

-textualist responds to absurdity by first looking to legislative history to make sure they didn’t mean that absurdity cuz if they did then would enforce it, but look to settled usage etc. (scalia concurrence)

-purposivist goes to legislative history to resolve the absurdity
U.S. v. Marshall = paradigmatic instance of textualism beating everything else out!
Drug Enforcement Act, argument that the weight of the blotter paper of LSD shouldn’t count in sentencing for LSD, cuz that makes heroin/LSD sentences crazy disproportionate
-Easterbrook thinks text is unambiguous, mixture = stuff inextricably combined, and knew how to distinguish btwn mixture and pure (did it w/PCP), but chose not to here; a non-insane legislator could have adopted this
-judicial restraint: make sure courts don’t go around revising things according to their own norms of what makes sense, = congressional incentives to legislate carefully, spur it to action; in drug context not the place of courts to decide cuz full of controversial classifications
[rational basis test: every law must bear a rational relationship to a legitimate public purpose]
TEXT-BASED CANONS OF CONSTRUCTION (INTRINSIC AIDS)
Llewellyn: 

-legal realism: the attitude that what really drove judicial opinions was the policy view of the judges, their “temper”

Canons of Construction:

Intrinsic Aids = aids that only look at the text of the very law that is being applied

Thrust – desire to put incentive for legislation on legislature, formalist, emphasize text

Parry – purposovist

Ironically, the canons may actually give the judge more discretion than purposivism

Use these to answer, Is the text plain?
Noscitur a Socis: (words of a feather) the questionable meaning of a word or doubtful words can be derived from its association with other words within the context of the phrase.
Ejusdem Generis: Where a law lists specific classes of persons or things and then refers to them in general, the general statements only apply to the same kind of persons or things specifically listed. Example: if a law refers to automobiles, trucks, motorcycles and other motor-powered vehicles, "vehicles" would not include airplanes, since the list was of land-based transportation.
Avoid Surplusage – word can’t be rendered useless

Expresio Unius – to express or include one thing implies the exclusion of the other
Last Antecedent Rule – any qualifying words or phrases refer to the language immediately preceding the qualifier, unless common sense shows that it was meant to apply to something more distant or less obvious. Example: "The commercial vehicular license shall not apply to boats, tractors, and trucks, with only four wheels and under three tons..." then the qualifier "only four wheels and under three tons" applies only to trucks and not boats or tractors.
Punctuation Rule?

DeMorgans Rule: when you have a negative followed by a pair with a conjunction, the conjunction can be construed as a disjunction. It’s often done in these circumstances to treat the “and” as an “or”
 not (P and Q) = (not P) or (not Q)

not (P or Q) = (not P) and (not Q)

Technical Term w/legal meaning, or ordinary prototypical meaning
SUBSTANTIVE CANONS
= canons of how to resolve a doubt about a statute’s meaning by relying on a value outside of the statute

· Substantive canons try to avoid going to legislative history

The Rule of Lenity in Criminal Statutes

McNally v. United States: statute prohibits use of the mails for "any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises," here insurance companies who get govt contract have to give kickbacks to D; mail fraud statute not applicable to the right of the citizenry to good government

-court uses legis. hist,diff mngs of fraud, $/property clause clarifies rather than adds new prong
Rule of Lenity: If you have a criminal statute and there’s some ambiguity about its outer bounds, courts will construe it against the government in favor of the defendant
- “when two rational readings of a criminal statute, such that neither is foreclosed by clear and definite language in the statute, lean in favor of the defendant”
-constructive offenses – offenses court construes that are not clearly/plainly described on the face of the statute - are not okay

-when statute is not plain, can construe it in favor of defendant 
-don’t get to principle of lenity w/out ambiguity
-purpose of principle of lenity: Notice, Interest in Protecting Liberty, way to make congress think about the spirit of federalism
-the idea of ambiguity is ambiguous

Avoiding Constitutional “Problems”

NLRB v. Catholic Bishop: wagner act/nlra covers “any person acting as agent of an employer directly or indirectly [except…]”, cath. Bishop is agent of employer, specific exceptions don’t include this case (expressio unius); question is whether lay teachers at relig school should be unionized? Here the plain text covers, and not absurd, but apply canon of avoidance!
Avoidance Canon: 

1) Is there a serious constitutional question?

2) Did Congress have an affirmative intention to have the plain txt include a const. q?
Does the application of non-absurd, plain language (a) raise a serious constitutional question that (b) is not a “clear expression” of “Congress’s intent”
(note: congressional intent measured non-textually)

· Need a specific reference to that const q and not merely general allusions

-instead of approaching the constitutionality directly, with the avoidance canon, the court looks for serious const. questions (not const violations) and does not substantially address the question

Prob: in avoiding both the q. and discussing the q. might come up with messed up results, construe law too narrowly, unnecessarily carve out huge exceptions
Analogy: const q. is a bear in the woods, know there’s a bear in the woods and go miles out of the way to avoid it, tiptoe around it or refuse to even go into woods and look

Justification: to force congress to confront const issues/ and issues courts think are not judicially manageable specifically!
Avoiding Burdens on Federalism:

· Article 1, section 8, congress has 17 enumerated powers

· “necessary and proper clause” to execute its powers
· Congress job to decide what “nec and proper” entails, court will defer 

· 10th amendment: all powers not given to Congress or forbidden the states, belong to states

· Also if congress has the power but doesn’t exercise it the states can pass a law in that area

· Article 6: Supremacy Clause = federal law shall be supreme if state law inconsistent

· Federalism Canon of Construction can only apply if you have ambiguity first! (If the text is not plain, then can turn to this)
· Benefits of federalism: diverse needs of states, citizen involvement, more innovations, more responsive govt, check on govt abuses; tradition – resist preemption where state has exercised that power for a long time already versus externalities, lay judgment of juries, and other states getting screwed based on one states rules
Gregory v. Ashcroft: state law says judge has to retire at 70, ADEA seems to say that the Missouri law is illegal cuz can’t discriminate based on age against ppl over 40, and the states are included as employers, 3 exceptions made – one for “appointees on the policymaking level”
-court won’t apply the statute to Gregory unless unmistakably clear that judges are covered – plain statement rule cuz of federalism


Plain Statement Rule: an avoidance canon, a way of avoiding a const. problem

· Force congress to be very clear, has to be in the text of the statute itself not the legis hist 
-respond to ambiguity by construing statute narrowly in favor of state

-here congress is not regulating ppl but the state itself! Impt that states determine how officials are appointed/elected – if congress had the power to restructure this, enormous intrusion on state

Plain Statement Rule: if congress intends to alter the usual constitutional balance btwn the states and the federal govt it must make its intention to do so unmistakably clear in the language of the statute!
= an acknowledgment that the states retain substantial sovereign powers under our constitutional scheme, powers with which Congress does not readily interfere

-only applies to fed rules that impinge on state sovereignty!
Geier v. Honda Motor Co. (Dpt. Of Transportation, Federal Motor Vehicle Safety Standard – seatbelts or airbags, can state do tort suit for lack of airbags?, here statute has a preemption clause and a savings clause)
Express preemption: something in statute that expressly refers to state law and preempts it

Implied Preemption:
-Conflict Preemption = based on impossibility, if it would be impossible to follow both state and federal law 

-Obstacle Preemption = obstacle to federal purpose

-here argue that the purpose it to have a mix btwn seatbelts and airbags (variety) and car co. gets to choose, so a lawsuit based on lack of airbag violates that purpose

-what’s state purpose/federal purpose/do they contradict? If yes, state preempted

-Field Preemption = occurs when have such an elaborate and detailed regulatory scheme that courts can infer congress didn’t want states to interfere, supposed to be single uniform scheme
Bates v. Dow Agrosciences

FIFRA provides for the federal regulation of covered pesticides, including registration and labeling requirements. pre-emption provision,"Such State shall not impose or continue in effect any requirements for labeling or packaging in addition to or different from those required under this subchapter." Pesticide says good for peanuts, but destroys peanut crops; preempted or not?

-Here say not preempted cuz:
Equivalence principle: when state and federal laws are the same, state law claim survives

-the state law about deceptive labeling, does not require the manufacturer to make an express warranty, it doesn’t count as imposing a labeling requirement (which is preempted).


-rejects the idea that it will effect labeling, can’t preempt everything that effects it

-here have to determine whether the scope of the reqs are the same, not the scope of the remedies, cuz not mentioned by the fed law

-breyer concurrence says that preemption is in the agency’s hands
*construing laws to favor the state in the case of preemption; construe laws not to preempt, unless the preemption is very express (then that preempts)

Idea that if federal law doesn’t provide for something, state law still can (example if EPA didn’t provide for testing effectiveness, state still could)

-Equivalence principle, if state law equivalent to federal law, state law will be left in place

-non-substituting preemption rule 2-29: congress won’t wipe out a long-held state scheme w/out a replacement of some sort (reading preemption in favor of the states)

INFERRING ACQUIESCENCE FROM CONGRESS’ INACTION:
· Congressional silence could mean approved, failed to disapprove, or could have just not even noticed or thought about it
Different Kinds of Congressional Inaction:

· Pure Congressional Inaction: if congress doesn’t even discuss an issue, weak

· Though, if silent for a very long time and there’s lots of agency and judicial action on the issue – a more powerful argument that they’re OK w/the status quo (cuz that means they’re not acting in the face of notice and probably pressure)

· Some indication that issue before congress and no action occurred: usually means died in committee, still don’t know what congress thought, not that strong

· Floor vote and/or entire statute reenacted: no one tries to correct the judicial opinion/reg./add anything on the issue, has impact on court!

· In North Haven Bd. Of Education v. Bell: even though title IX concerned w/exclusion from education programs, it’s held to extend to employment cases, admin agency said so, and congress did nothing when they had chance to disapprove regs

READING STATUTES IN LIGHT OF OTHER STATUTES
In Pari Materia:

Using other statutes to interpret a statute; Reading statutes together, even if passed at diff times w/diff congresses, construe diff statutes w/similar language similarly
North Haven Bd. Of Education v. Bell: 
-Title 6 has a general rule barring discrimination, and an exception barring lawsuits under employment practice/Title 9 has the general rule but no exception
Majority argues that the general rule w/out the exception should cover employment, otherwise the exception becomes surplusage
Title 9 should cover employment, has same language as title 6 and so should mean same thing
(this was not the legislative intent, but courts use this construction a lot)
Justifications: administrative simplicity, make the law more coherent
The Rule against Implied Repeals:
-can trump plain text! (the only things that can trump plain text are absurdity and this!)
-you don’t interpret a later statute to implicitly repeal an earlier statute
-applies only in a case where construing a statute widely would comp. wipeout a prev statute

Morton v. Mancari: Bureau of Indian Affairs directive that preference will be given to Indians for hiring/promotion; seems to violate the Equal Employment Act which says can’t discriminate based on race, religion, sex, national origin, has exception for reservations/ tribes not employers
· Seems like expresio unius, but depart from plain language w/ the canon of implied repeal

· Cuz this would impliedly repeal a 1934 statute which gave NAs self-govt and allowed for preference to be appointed to BIA; long-standing policy

· -a specific statute will not be annulled by a general one 
· Cuz if general statute governs, narrow one will be wiped out; but if specific statute governs, general one continues but with an exception 
· (Conservatism, want to preserve as much as possible)
What are agencies?

The prob of administrative agencies is there are 2.7 million in the executive, and only 20,000 in the legislative, and 7,000 in the judiciary and they are supposed to be supervising the executive, not a good ratio!

· US uses the courts as the premier agency to control the government!

· = statutory regimes that displace common law ordering

· Organizations created by statute, sometime by exec. order

· Concern that well-org’d private groups seek and obtain regulation for own selfish ends

· Purposes of regulation: to solve various problems of “market failure” (monopoly power, allocative efficiency, fairer income distribution, avoiding discrimination, the need to compensate for inadequate information), collective action problems (the need to correct for externalities/transaction costs), promote nonmarket/collective values, to right disadvantage and caste, promote planning, paternalism

· Classic regulatory tools: cost of service ratemaking, standard setting, price-setting/allocation, screening or licensing, fees/taxes, provision of info, subsidies

HISTORY

English Antecedents: writ of mandamus, writ of prohibition, writ of certiori

1875-1930: 
-agencies first start showing up

-courts narrowly construe powers to protect individual rights, essentially usurp agency role
New Deal 1932-1945: 

-judges deferred very heavily to agencies, 

-though later created system of review to constrain them by procedure:

Admin Procedure Act, 1946
-designed to limit regulation and protect liberty
-agencies have to comply w/APA, courts enforce the rules against them
-procedural review, emphasis on making some records more accurate, factual basis for decisions

-courts shall review admin agencies, fact and law

1962 Rights Revolution:

-sense that courts can be a vehicle for social change

-want courts to hold admin agencies to statutory rights, courts enforcing the statutes that created agencies against the agencies to ensure compliance w/their mandate
-more judicial control, extend right to participate in decisions and seek judicial review

1980 on:

-“Reagan revolution”, suspicion that agencies often captured by powerful private interests, serves whichever actors can organize – limit power of agencies w/cost benefit rule
-presidentially driven wave to trim back corporations, cost/benefit exec orders
-quantitative analysis, assess tradeoffs, smarter tools (info disclosure + econ. incentives)
-cost benefit executive orders, want regulations to be weighed and discussed
POLITICAL SUPERVISION OF AGENCIES BY CONGRESS
1)Congress’ constitutional duty to supervise agencies: the Non-Delegation Doctrine
The analytical basis for the non-delegation doctrine:
-idea that congress can’t delegate legislative power

-textual source is “only” inserted into article 1 vesting clause
-doctrine against legislative delegation of legislative power to an admin agency requires that congressional authorization take the form of rules that control admin decisions

-if rule too vague, danger that executing official will really be a lawmaker, and predictability and electoral responsibility will be impaired
-(counter-argument: congress is exercising its legislative power by enacting the statute, and if the grantee acts within the bounds of its statutory authority, is exercising exec. Power not legislative)
-goals: democratic accountability, variable traceability, deliberativeness, notice, judicial review
-State ex. rel Railroad & Warehouse Commission v. Chicago, M. & St. P. Ry

· Example of why delegation is necessary
· Here Minnesota legislature delegated rate-setting authority to administrative commission
· Econ. justification: where high fixed prices and low marginal costs, can’t rely on market
· Regulatory system designed to police the power of monopolies
· Agencies might be better at rate-making cuz are experts in industry, and will be able to tailor decisions to changing conditions
The rise of the non-delegation doctrine:
Schecter Poultry = must have some limit on either jurisdiction, procedure, or discretion
-National Industrial Recovery Act: FDR, private manufacturers will get together w/union members and form a trade association and set prices, work hrs, conditions, # employees, and quality of goods; pres has discretion to approve/disapprove

-found to violate the non-delegation doctrine because:

1) Too many issues have been delegated (here conflicting goals of high wages, cheap goods)
2) Standard is too discretionary over that range of issues (no standard which cabin the president to purse some general goal here)

3) Party that exercises it is a private party (as opposed to a govt. agency)

Amalgamated Meat Cutters v. Connally

-nixon tried to control hyper inflation combined w/stagnated employment by installing wage and price controls; case upholds the wage and price system
-distinguished from schector poultry because:

1) has an intelligible principle, not super broad, has a limited life
2) to avoid limitless discretion on part of pres, the court reads in a duty on part of pres to pass further requirements to give himself guidance/to regulate based on fairness + equity


- an avoidance canon/weak version of the non-delegation doctrine

Benzene
-OSHA comes up with a standard for benzene bringing it to lowest technologically feasible level; this imposes tons of costs without clear benefit; court rewrites their mandate to require that they show there is “significant risk”
-Suspend deference to agency when a) statute is silent about their interpretation and b) agency adopts extreme position that imposes lots of costs without benefit
-uses non-delegation doctrine a canon to limit agency power – find a lack of statutory authorization and will remand for a new rule, or will write a new rule themselves
-savings canon: not sure what would violate the ND vague value, but a risk that giving broad power to agencies violates that, so we’ll rewrite the statute to cabin the agency’s power
-cannon of avoidance prevents agency from imposing hug costs on industry without some clear sense of benefit; that discretion would be giving too much delegation to pt of unconstitutional

-* becomes part of Mead inquiry 

The demise of the non-delegation doctrine:
Whitman v. American Trucking: 
-court comfortable with broad scope of discretion, find intelligible principle, seems like will be pretty tough to violate the non-delegation doctrine!
-EPA charged w/coming up w/standards for how much ozone and particulates could come in, at a level “requisite to protect public health”

-though court of appeals struck it down for having no intelligible principle, supreme court upholds it, says all you need to do is identify a risk that’s significant

-suggests that if put limits on jurisdiction and procedure, don’t need to put limits on discretion
-upshot: congress must promulgate the intelligible principle doctrine, not the agency itself, but the standard does not have to be very clear
2) Constitutional limits on Congress’ power to supervise agencies

· Congress can subpoena peeps, can change the statute (clunky), and can put a “budget rider” (a non-germane amendment which earmarks $ for certain things and not others)
· Congress cannot control the implementation of laws either by itself dictating how laws will be implemented, except by statute, or by controlling the ppl who implement those laws (except by impeachment)
The Legislative Veto:
Chadha  = only legislative powers have to be exercised through bicameralism and presentiment;
 congress cannot itself veto or enact agency laws by less than two house votes and presentment to the president; congress can’t have single house or single committee review and reject an agency interpretation (capacity of agency to sustain its position will be somewhat greater because Pres can veto any effort to overrule agency – gives congress less power to police agencies)
-prevents congress’ ability to delegate to itself the power to regulate agencies


-don’t want congress actively supervising, that belongs to the pres

-and want more visibility through affirmative action if congress wants to interfere w/the exec

The prohibition on congressional removal of executive officers:

Bowsher v. Synar = congress cannot delegate power to implement laws to anyone congress can hire or fire 

-can’t delegate power to comptroller to perform legislative powers of reviewing budget cuz he can be removed by congress
-congress may not fire/remove execute officers except by impeachment

=prevents congress from engaging in active oversight of these 2.7 million officers

(can hire/fire anyone who serves legislative function, but not someone who has powers to affect someone outside of congress)
-who is an executive officer? Depends whether act directly or indirectly on the president

-if person gives decision to congress which then goes to the president = legislative


-if congress gives power to a person who gives their decision directly to president = exec
POLITICAL SUPERVISION OF AGENCIES BY THE PRESIDENT
The President’s prerogative to supervise agencies through appointment and removal of personnel

-Article II, section 2: all offices created by law are nominated by the president and confirmed by the Senate; Congress may vest the appointment of such inferior officers in the president, courts of law, or heads of departments; congress can appoint all officers of state not provided for
-const doesn’t provide for removal other than civil officers by impeachment; the rest of removals are inferred by courts or provided by statute

-pres has some const.-protected removal power, but does not extend to all

- Independent Agencies: cannot be controlled by pres, cuz the statute gives them terms, removable only for good cause
-pres has the const power to remove purely executive non-inferior officers

Myers: power to see that the law is faithfully executed requires the power to fire exec officers

a) Congress can’t reserve to itself the power over removal of non-inferior offices (can’t forbid exec to do it)

b) And the pres must be able to fire person cuz of art. 2, sec. 2

-inferior/non-inferior? FUCK!
-inferior: positions appointed by the president alone, doesn’t have to be approved by senate confirmation = president can’t remove

-non-inferior: if statute makes appointment subject to confirmation by the senate 
Humphrey’s Executor: FDR tries to fire head of FTC
- even though this position is non-inferior, can still be insulated from presidential removal because its quasi-judicial
- the worry ist hat president will have too much power

-here statute is so specific, that officer is quasi-judicial, passively carrying out the act (ministerial/discretionary distinction), thus pres firing would not be legal

Weiner: War Claims Tribunal, agency established to hand out $, strict statutory standard = the ppl who suffer the most get the most $, = the kind of office where statute is so clear that job is quasi-judicial, pres. can’t get in on that
-the task of enforcing individual rights should not be politicized
The President’s prerogative to control agency implementation through executive orders

· President sometimes acts pursuant to express or implied statutory authority – good!

· Middle ground where pres can act in absence of either a congressional grant or authority

· Zone where both pres and congress have authority/unclear

· Pres must still be understood as carrying out a law

· Congressional inertia, indifference or quiescence may enable pres. to do this

· The importance of the history of presidential practice

· Emergency questions

· Article II may confer some independent lawmaking power in military/foreign affairs
Youngstown Sheet & Tube: -truman tries to get sec. of commerce to take control of most US steel mills which faced an impending strike, to insure continued production during the Korean War

-sec’s power to seize the steel mills under presidential authority must have its source in a grant of power to the pres from const. or (explicit/implicitly) statute
-pres has power to issue exec orders but it excludes the power to act as lawmaker, must be able to state the claim that following somebody else
-classic opinion that provides framework for pres’ rule-making powers, can make law through issuing exec. orders

-here majority in shooting truman down relies on:
· Absence of explicit authority for Truman’s action
· Existence of alternative statutory procedures (that pres could have done)

· Sense that historical precedent for the pres’ initiative was lacking

· Motivated by concern over the consequences of permitting the pres to seize private property under the circumstances presented, bad for civil liberties/workings of gov
1)Pres does have the power to issue Executive Orders but only in subordination to a higher lawmaker – has to be executing somebody else’s law, can’t make it; power to carry out some other command, either in statute or court, he’s not a lawmaker!
2)sometimes congress/higher lawmaker (court) is so detailed that it precludes pres from supplementing with extra executive orders, specification of certain types of enforcement can be read as precluding others (i.e. exec orders)
3) When is it the case that what is specified excludes supplementing EO? – what will affect whether use expression unius to narrow/broaden fed statute to allow for pres. actions? Consider:
· History and tradition: is there a precedent for this kind of presidential action?/ presidential precedent or custom? Has the force of law!
· Individual Rights: does the action infringe on private rights? (when fundamental private rights at stake, aren’t going to give the pres the right to construe the fed statute broadly)
· How much does presidential action resemble core executive powers?

· Power to receive ambassadors/ commander in chief – foreign affairs/military
· To the extent he acts in these manners, courts will go along + read statute broadly
In re Neagle: marshall’s shooting of suspected assailant excused cuz acting pursuant to inherent executive authority = the president’s authority to take care that the laws be faithfully executed

In re Debs: Debs challenges DOJ injunctions, enjoining him w/communicating w/railway employees during the Pullman strike

-when wrongs affect public and common rights/interests, the exec. Branch has standing to seek judicial relief against unlawful and forcible interference w/those interests

United States v. Midwest Oil Co.

-court upholds the pres’ 1910 order withdrawing certain federal lands from oil exploration despite express statutory declaration that the specific tracts be open to exploration; wanted to prevent the depletion of oil reserves during international tension

-ok cuz of long, consistent history of presidential orders of this kind, emergency circumstances
(protecting federal employees in Neagle, and fed land here, v.  private prop in Youngstown)
Marbury v. Madison

Little v. Barreme: congress’ exercise of its explicit legislative power effectively preempted any presidential reliance on a less well-defined exec power

Kendall v. United States ex. rel. Stokes

Procurement and Labor Relations as a case study in congressional preemption of Presidential statutory authority (see supplement)
· 2 cases that deal with the NLRA, which has broad preemption, president steps in and issues an executive order in contradiction to the NLRB

· In Reich Clinton through powers of procurement says won’t issue federal contracts with companies that permanently replace strikers

· Court strikes it down because pres is acting like a regulator, and not a market actor and so is preempted by the preemption, his procurement powers don’t trump cuz of canon against implied repeal, the specific trumps the general

· In Allbaugh Bush says that Hal-Burton can’t be forced to enter into a pro-labor agreement that all of its sub-contractors have to be part of a union
· Court upholds it cuz only imposes conditions on contracts having to do w/the fed govt (effects based test/nexus requirement, looks to purpose)
Hypo: Can the president overrule OCR?
· Can’t cuz of javitz amendment delegates the power to OCR, specifies sec of OCR which implicitly excludes the president

· (If the statute unequivocally says who will make the decision and that no one can overrule it, then that statute will bind the pres and everybody else)

· Arguments on the other side: president traditionally operated in this area; power given to someone who serves at pleasure of pres., doesn’t specifically exclude pres
The legality of Presidential EO’s on Cost-Benefit Analysis
-Reagan issues an EO that requires agencies that take major/significant action to submit to OIRA in the OMB statement of costs and benefits

-regs can’t be published in fed register until statement from agency submitted and approved (if not published can’t be enforced against independent agencies)

-doesn’t apply to: independent agencies, rules under $100 million in effect (as determined by the agencies themselves according to the Clinton reg), adjudication, decisions not to regulate
-authority comes from article 2, section 2, pres has the right to require an opinion in wrtg on job; while in general pres can’t resist congress, here construe wiggle room for pres to act within
-build in to rule is bias against regulation
STATUTORY REVIEW: AN OVERVIEW OF THE APA

-enacted cuz ppl were saying agencies need to be constrained more-impt: authorized judicial review of agency decisions in §706, and installs procedures §553-7
-reason for judicial review: cuz agencies are political body that changes by administration want judicial review to make sure that someone will be loyal to the original intent/text of the statute
APA OVERVIEW:

554, 556 and 557 - establish trial-type procedures for formal “on the record” adjudication:
· 554 provides for separation btwn prosecutor and decision maker

· Administrative approx of a civil trial, submission of testimony and doc. Evidence at a hearing before a hearing officer, record kept of transcript plus evidence docs
· Agency must notify party(s) of time, place, nature, legal authority, matters of fact/law

· ALJ prepares initial decision

· Can be appealed to the agency head based on the record and submission at hearng

· Must provide statement of findings, conclusions, reasons/basis on all material issues of fact, law, discretion!
-702(2)(e): provides for judicial review of agency factfinding/formal rulemaking under the substantial evidence standard based on the record as a whole in proceedings governed by 556-7

Lack of APA procedures for informal adjudication
· Challenges not based on procedure, but admin. record – discovery/remand for develop of more adeq record, agency fact finding reviewed under “arbitrary + capricious standard”

Notice and Comment Rulemaking: rulemkg where statute doesn’t provide for hearing on record

· General notice of proposed rulemkg in fed reg, opportunity for comment

· Notice in reg/opp. For notice + comment don’t apply cept by statute to interpretive rules, general statements of policy, or rules of agency organization, procedure or practice

§702 Right of Review, §706 Scope of Review

JUDICIAL REVIEW OF AGENCY’S ADJUDICATIVE FACT-FINDINGS BASED ON “SUBSTANTIAL EVIDENCE” IN THE “WHOLE RECORD”
Substantial Evidence Rule: (see this rule in 706, applies to 556/7 cases where fair process is provided for 553 Formal Rulemaking/554 Formal Adjudication cases)

-only formal rulemaking and formal adjudications are subject to this

-this stuffs only applies to agencies whose statutes provide for a “hearing on the record” 
-means if there is sufficient evidence upon looking at whole record that reasonable, non-insane person could believe, has to sustain it (if conflicting evidence, go w/evidnce that supports agncy)
-these magic words are subject to statutory construction:

· For rulemaking, judges will presume against the formality of 556/7

· For orders (as opposed to rulemaking which is decision with future effect) court will infer “on the record” and the procedures of 556/7

· For adjudication, will insert ‘on the record’

Universal Camera

· Courts have to give the NLRB jury deference = a lot = if there is any evidence, have to affirm the decision = if it’s a conclusion that a non-insane person could get, agency wins

· Here the NLRB is reversed because they contradicted the ALJ who though just part of the record, gave an assessment of the credibility

· Credibility exception to normal deference because the ALJ heard the live testimony

· Rule: in order for ALJ’s report to be the basis for overturning decision, need –

1) ALJ’s report that disagrees with NLRB has to do with credibility (believability)
2) In the whole record, there has to be no other evidence supporting the board, if there is conflicting evidence, board gets to make the decision

Allentown Mack + the effect of the legal standard on what counts as “substantial evidence”

= one way in which the sub. evidence rule is diff from a jury standard: agency when issues an opinion has to say here’s our legal standard and here’s how we connect, juries don’t
-basically NLRB has set the standard that you can’t ask the workers if they still want to be repped by the union through a poll unless you have a good faith reasonable doubt, here NLRB found that not enough proof of this by Allentown mack, no basis for a poll
-supreme court finds this is insane cuz the very meaning of “good faith reasonable doubt” = an employer can be wrong cuz its about his subjective “good faith” feeling, not about hard evidence
-when using the sub. evidence rule, whatever evidence that is measured for sufficiency has to work according to relevant legal standard

-Holding: if an agency is exercising its power as factfinder, then it can’t adopt evidentiary presumptions or standards of legal liability (can only do that through the power of case law, etc.)

-fact that can’t choose legal standard when applying factfinding power as an agency, might be a serious constrain on agencies
1) What’s the relevant legal standard?

2) What law does sec’s letter interpret and in the guise of making a fact finding has the sec changed one of the interpretations of the law? If yes – violated Allentown Mack!
JUDICIAL EXERCISE OF DISCRETION UNDER “ARBITRARY AND CAPRICIOUS” TEST:
1) Sec 706(2)(A) the reviewing court shall set aside agency action, findings, and conclusions found to be: arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law! 
2) Applies to every single decision of agencies not otherwise covered by the 706(2)(E) sub. evidence standard, i.e. every informal rulemaking or order
3) Any decision whether factual or legal cannot be arbitrary or capricious
4) When trying to figure out if an agency determination is arbitrary and capricious, first see what law is at issue; then you need some kind of evidence that will meet the relevant legal standard at the time the decision was made
Overton Park
-where should highway go? The standard from statute is federal funding can’t be used to finance construction of public highways through parks if a “feasible and prudent” alternative route exists, if bldg through park, has to have “all possible planning to minimize harm” court wants to c unique difficulties in alternative route
-What you need is fact-finding, informal, at the time the decision was made
- Court remands Overton for evidence that sec of trans considered alternative routes and didn’t make error in finding the alternative routes didn’t present “unique difficulty” (from statute)

-the litigation documents weren’t enough/not considered acceptable cuz post-hoc

-agency needs to consider all of the relevant alternatives and not make any clear errors in considering;(both sub. evidence standard and this seem to be saying you need some evidence supporting your decision)
A case study of “Hard Look” version of review for arbitrary and capricious fact-finding: Motor Vehicle Manufacturers’ Ass’n v. State Farm Mut. Ins. Co.

-NHTSA creates safety standards for automobiles; new guy issues rule (informal, through notice and comment) to get rid of present 2 prong rule for automatic seatbelts or airbags cuz no pt – will detach seatbelt, and airbags too expensive

-court strikes down cuz: 1) didn’t consider all relevant alternatives, airbags! 2) too quickly dismissed safety benefits of automtc seatbelts (need to show proof in record that won’t be used)
-field study wasn’t good cuz ‘expertise wasn’t brought to bear on the question
-burden of proof: easier to reject proposed rule than to rescind established rule, if are going to rescind a rule with a rule need to prove a negative, that seatbelts don’t work= when propose a new rule, even to refute an old rule, need a lot more evidence!; bear the burden of proof; critical roadblock in front of deregulation, need an evidentiary basis!, have to bring expertise to bear
-State Farm Test: 2) Consider Relevant Factors, 2)Don’t do anything counter to the evidence/so implausible could be considered insane
JUDICIAL REVIEW OF AGENCIES’ LEGAL INTERPRETATION

Chevron USA Inc. v. Natural Resources Defense Council

1) Is Congress’ intent clear?/ Has Congress spoken directly to the precise question at hand?/is the statute ambiguous? (statutory interpretation)
-(though can really find that any statute is not ambiguous!)
-When statutes are ambiguous/gap/silence, are to read them as having implicit delegation of congress to agency of that power

-justified by admin simplicity, democratic legitimacy, judicial restraint, incentives for congress

2) If not, look to see if the agency’s interpretation is/isn’t arbitrary and capricious – court must defer to agency unless it arbitrary and capricious

· Problematic because if statute doesn’t unambiguously foreclose an agency’s view at step 1, then how could the agency’s view be arbitrary and capricious?

· Four different ways of understanding this, on test write: “the most sensible view of step 2 is x, cuz…”

a) Resolve by saying at step 1 not looking at agency’s specific interpretation, and then do that at step 2 (prof thinks weird cuz supposed to ask the precise question at step 1)
b) Substantive: could reserve some statutory interpretation tools for step 2, for example leave legislative history for step 2, did they act arbitrarily and capriciously by leaving out legislative history sources? prof thinks this will lead to stuff left out in deference
c) Procedural: step 2 is purely procedural mechanism, a slowdown devise to make sure agency considers all relevant factors/doesn’t commit any clear error

d) State Farm policy inquiry: considered all the evidence and made logical inferences (prof thinks this makes chevron irrelevant cuz not looking at issues of stat interprtn)
Step Zero or 1.5: When does an agency get deference?(Mead + Christensen)
1) Has the statute delegated power to that agency to interpret the law?

a. Use statutory interpretation to decide what authority they’ve been given, clause in the statute giving them the power to administer it
2) Agency has to exercise its power in a way recognized by Congress with the force of law

a. Christensen v. Harris County: advisory opinions that lack the “force of law” don’t get Chevron deference
b. Mead: this is an ad-hoc multi-factor test trying to figure out what congress would have intended, how many docs issued, who its binding on, how big the legal question is, expertise, consideration over a length of time, opportunity for public comment

· includes policy statements, agency manuals and enforcement guidelines – regardless of whether they bind the agency, legal briefs in adjudication; does not include adjudications and regulations

· these things are not binding on private/3rd parties, and don’t have congressional authority

· (scalia don’t like, thinks should be about whether agency is exercising its congressionally delegated authority, if high official answerable to pres endorses it, it should get deferenc)

· it’s not enough that the person is entrusted with enforcing the statute, the way he exercised the authority must have the force of law

Skidmore Deference:
-defer to agencies because of their experience and expertise

-if reason carefully and stick to opinion should have persuasive force

-same deference a court would give to an expert witness with a good resume
-will not be afforded to pure questions of law, but mix q. of law and fact

-different from chevron cuz not about delegated authority, about expertise so can be looked to even if fail mead and don’t get to chevron
-not applied in Gonzales when suicide found to be outside statutory bounds

Brand X: if judicial precedent found ambiguity, then an agency can go against the judicial precedent which wouldn’t be binding as long as passes state farm
Auer Deference: agency’s administrative rule can receive substantial deference if it is interpreting a regulation Agency already issued, their own reg
· (unlike chevron, doesn’t require that an agency exercise its interpretation in a particular way)

· Martin: shoots down separation of powers concern that same person who made the law is interpreting it, its fine for agencies to do = administrative accountability, they wrote it, ought to say what it is; concerns w/abuse will be addressed under state farm

· non-parroting doctrine (Gonzales): can only get Auer deference in interpreting your own reg, if you are saying something novel, can’t rewrite/reproduce statute in reg and then issue interpretive rule w deference
Gonzales: Which agency gets deference?  
Here Attorney general can’t make distribution of suicide drug illegal, because no sufficient delegation to AG (his broad powers are construed narrowly so as not to make surplusage of the constraints in other parts of statute)

-question of which agency gets deference leads to consideration of which agency is expert on the issue (here have states, and hhs mentioned in statute as well); is the AG the kind of agency that can exercise this power/ do you want a prosecutor to make medical decisions?
Step One: Is the Statute Ambiguous?

Babbitt v. Sweet Home, p.273: (endangered species act)
-3 debates to decide if statute is ambiguous or not: text (battle of the traditional textual canons: mere surplusage v. noscitur a socis), statutory purpose (broad purpose v. “statutes have length as well as direction”), post-enactment amendments
-question of whether to consider legislative history at step 1 or 2

-if text and legislative history raised in step one, then step two is just procedural dance, something they could do, but have to do it the right way

MCI Telecommunications Corp. v. American Telephone & Telegraph Co. p.281:

-MCI wants FCC to “modify” the ratemaking rule to exempt MCI from the price set for ATT
-q. is whether this is a statutory interpretation that passes step 1 – is this modifying? Court says statute is not ambiguous -scalia through using his textualism (more dictionaries!) can KILL Chevron!/ make it an impassable barrier

-MCI = you must exhaust/evaluate your textual resources before you can move on to step 2

-also rests on the idea that when dealing with an essential aspect of the scheme – ratemaking – congress couldn’t have wanted the agency to be able to waive this -> court will curtail agency discretion when fundamental, defer to agency unless congress couldn’t have wanted the agencies to make this important of a decision (Benzene – non-delegation as a canon of construction, this is not an agency appropriate decision – too fundamental/impt)
-the benzene canon of constitutional avoidance asks what can Congress delegate?

-> this relates to Mead part 1 (what did congress delegate?/  Did congress intend this agency to make this sort of decision?) and can be part of the mead inquiry
FDA v. Brown & Williamson

-agency tries to regulate cigarettes, here says that statute is not ambiguous, shoots them down
court says even if you think text is plain have to read it in larger context and then decide

ambiguity is eliminated; non-absurd plain text can be qualified by context and by language from other statutes:

certain kind of doctrine against implied repeal that says that agency prohibitions on an activity are forbidden if:

1) when you have a lot of statutes that would be useless if this was enforced/if congress has passed a partial regulation on the activity
2) combined with long-standing agency policy/interpretation that don’t have the jurisdiction that is now being claimed (since inception have disavowed authority over tobacco)
3) the idea that the delegation is too broad, agencies have too much power (huge industry, consumed forever, impt fundamental legal q. w/legal ramifications); the underlying issue is too “important” 
-seems to violate the spirit of textualism 

LIMITS ON JUDICIAL POWER: 
1) REVIEWABILITY: When do courts have statutory authority to review agencies?

-common law remedies: writ of mandamus = requires affirmative non-discretionary action by some official; certiori = order a record from an agency; injunction = equitable writ
-pre APA cases court says well-defined/clear issues of law for the courts, otherwise not 
Reviewability: power of courts to review agency decisions

-pro: need a forum in which to present all of your legally relevant claims, otherwise might even bring on an avoidance canon

-con: cost of delay created by judicial review which could cost human lives or prevent law from being implemented (cuz statutory deadlines for some regs to be enacted)
APA and Judicial Review:

701 authorizes judicial review

-APA’s review provisions do not apply to the extent that statutes preclude judicial review, or if agency action is committed to agency discretion by law (701)

-Abbot Laboratories v. Gardner: Presumption of Judicial Review attributed to APA!; expression unius is not enough to overcome presumption
Canon: if statute is silent, presume that statute meant to provide for judicial review

-Block v. Community Nutrition Institute: when presumption of judicial review can be overcome: expression unius + there’s review by handlers, + agency will be restrained by market
“Preclusion of review by statute” under APA § 701(a)(1)

-read statute with all of the canons, including the presumption of reviewability
-Bowen v. Mich. Academy: here statute seems to preclude judicial review, but stevens still finds it by looking to legislative history, expressio unius, and due process concern (idea that when you have an admin scheme that doesn’t allow certain legal claims to be considered – here claims under constitution/statutory considerations –will presume judicial review/ there has to be someone, somewhere in admin process that considers the claim, if no one to consider then need judicial review)
-APA 559 says that no important provision of subsequent legislation can eliminate/override APA unless specifically refers to APA (way to install presumption f reviewability), so courts will construe the finality clauses very narrowly

-Shaunessy: veterans case, statute seems to preclude any courts review of decisions “under any law administered by VA,” court says that means no review for laws that VA is in charge of administering which does not include the statute itself (here beef is w/congress, not the VA)

-Lindahl (sp?): court says the only review precluded here is review of factual matters, eager to preserve judicial review for broad questions of law
“Committed to agency discretion by law” under APA §701( 2) (a)
= if some issue has been given to an agency, and they have total discretion over it, then they won’t have judicial review, will say there’s no law to apply
-committed to agency discretion if statute says ‘do what you want’/’exercise discretion’/agency chief will make all decisions which in his judgment seem good,’ because there haven’t been sufficient limits on agency discretion
-when not reviewable cuz of agency discretion, agency doesn’t even have to give a reason


-problematic cuz APA wants to be able to review for abuse of discretion

-Heckler v. Chaney, p.792: idea that agency inaction is somehow presumptively unreviewable; 
· In approving a scheme, agency has committed an ‘action’ so there’s always a reviewable law to apply, no reviewable law with inaction

· Inaction doesn’t threaten rights like action does (prof disagrees)

· Issue of resource allocation, agencies have limited resources and a need to prioritize; order in which you enforce laws is matter of deep discretion; want to free up prosecutors from judicial supervision
· Separation of powers: it’s the pres job to make sure agency enforced, not the courts

-agency can’t abdicate responsibility for enforcing the statute/claim it lacks jurisdiction -> then there can be judicial review, cuz that’s not about prioritizing; but where agency says it made priority judgment, courts don’t have review, which means agencies don’t have to give reasons
-footnote 13: not all forms of agency inaction are unreviewable, if there is a law to apply (const violations like not enforcing cuz catholic, then can review)
-can find a law to apply when agency gives its answer/reason (section 555e of APA says if parties have a right of petition then agency must give a reason in denying petition, though in 553 have right to petition in notice and comment informal rulemaking, but agency doesn’t have to respond if private party urging suit against another private party)
Norton: (wants agency to regulate off-roading); places a great barrier against forcing agencies to act when want them to enforce

in order to overcome presumption against reviewability:
1) Is there law to apply? Here correctly alleged illegality, but too broad
· Court is only willing to review discrete circumscribed failure to act, failure has to be very well defined, specific, discrete

2) Need a specific, discrete, circumscribed illegality
· Have to allege what exactly agency should be doing, not just ‘something’

-Scalia’s reasons for coming up with this rule:

-noscitur a scois “failure to act” read as specific and circumscribed like other items in list in 551(13) definition of agency action

-vague statutes are not judicially manageable, where congress leaves unspecified the “pace and manner” of the execution of the law (no timelines/priorities), judges hands tied

- courts shouldn’t be entangled/engaged in abstract policymaking

-don’t want to tell agencies how to exercise their discretion, will be laying down guesses as to policy

-APA enacted before structural injunctions were devised, meant to codify the tradition of mandamus, courts are not to issue remedy w/out a specific ministerial directive
-How to get around this and constrain agency discretion?

1) if there has been a pattern of adjudication, agencies have to follow their own agency regulations/case law with the force of law, so courts might say even though the statute is vague, are bound by their own stuff

2) if statute post-APA provides for review by courts read it as waiving APA and in light of the judicial remedies later made available
3) when agency gives reason in response to a petition 9has to), can get judicial review
4) court could follow tradition of DC circuit which said that in rulemaking agency can’t just say “we’ve got other priorities,” its ok for court to tell them to come up with a rule if statute has language about mandatory rulemaking cuz it’s asking a discrete task of the courts, won’t entangle them (diff from making them enforce against particular party)
5) could allege custom and practice of abdicating  responsibility, then maybe can take discovery to find out if it’s an abdication
6) allege that agency has taken a specific position of non-enforcement against a specific type of person, maybe can get discovery, but this doesn’t mean won’t enforce against rest
7) could pull an ATT, and sue a private party (if that’s allowed under statute) which might force agency to admit policy (making it reviewable!)
