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Unit I: The Syntax and Grammar of International Trade Law

Themes:

· To become professionally proficient in the language of international trade

· Trade law as a part of globalization effects issues of sovereignty/autonomy of states

· Exploration of the belief that trade effects distribution of wealth and the equity and justice of that distribution; more resources move from North to South through trade than through aid

I Free Trade and its Discontents

A Guiding Questions

1. Why is free trade often so unpopular in the domestic arena while it makes sense in the international dimension through the realization of collective welfare gain? (Think of the famed phrase: “All politics is local.”)

2. Why is free trade often so unpopular even in the international arena, especially to a certain group of people? (What were the arguments developed in Seattle and later in Doha?)

3. What do you think is the proper domain or boundary of the WTO? Should labor or environment be part of it? If so, how? What kind of “linkage” would be desirable in terms of “trade and …”? What part, if any, should human rights play in trade law?

· Could regional integration among developing countries be an instrument for enhancing the leverage and bargaining power against the developed countries in future trade rounds? If so, could this be another justification for regionalism vis-à-vis multilateral free trade regime?

· To what extent could a free trade regime transform the internal politics as well as administrative structure of developing countries? Could such transformation prove to be positive (e.g., modernization) or negative (e.g., loss of political sovereignty)? Would the size of countries be a critical factor determining such transformative effect? If so, would trade diplomacy rather than trade legalism be more desirable to some developing countries?

· In managing “trade and culture” interface, do we need more than free trade, i.e., “free trade plus” (integration or community-building) or less than free trade, i.e., “free trade minus” (cultural exemptions or waivers)? 

· Wouldn’t it be the case that too much stress on cultural identity prevents a healthy multiculturalism or cross-cultural dialogue? Wouldn’t it be incompatible w/the canons of an open society, symbolized by freedom of expression? Would some government intervention (trade restriction) be effective in the face of advanced technology of telecommunication such as the Internet?

· Could a trade restriction for the purpose of preserving the cultural identity be justified in terms of exercising a basic human right as enshrined in Article 1(1) of the International Covenant on Civil and Political Rights?

4. What interests do states generally pursue in negotiations on trade liberalization? Why? Think for example about China’s recent accession.
5. Shrimp/Turtles:

· Under what circumstance are environmental protection and free trade opposed and when are they aligned interests?

· What are the political and legal implications of allowing non-Members to submit “amicus curiae briefs” to panels and the Appellate Body (see paras. 99-110)?

· What is the relevance of the principle of effectiveness (appearing at the end of para. 131) for interpreting “exhaustible natural resources” in GATT Art. XX(g) to extend to living animals? 
· Is a government’s legitimate concern for the environment confined to its own territory (see paras. 132-133)? Think about the economic imbalance b/t the U.S.A and the plaintiff countries.

· Regarding “unjustifiable discrimination” in Article XX (paras. 166-171): What would/should the Appellate Body have said, had the U.S.A. negotiated turtle protecting agreements w/no country whatsoever? Could this really make it easier for the U.S.A. to maintain Section 609 as currently applied? If not, does the duty to attempt the conclusion of agreements amount to a legal requirement of effectiveness of the national policy?

6. “New” trade agenda in general (“linkage” b/t trade and issues like environment or labor) 

· Should the WTO endorse trade sanctions if one Member fails to comply w/basic environmental or labor standards?

· Is the WTO biased towards free trade? Are there philosophical, legal and political justifications for such a premise? 

· What forces were behind the emotions in Seattle? Does the WTO appear attractive to non-trade issues due to its successful negotiation and dispute settlement fora or repulsive due to its lacking sensitivity towards these issues?

· What is the effect of the free trade regime on the internal politics as well as administrative structure of developing countries (modernization or loss of political independence)?

B The Economics of Free Trade

What is the claim of free trade?

· The WTO is a “wannabe” free trade area

Tools for affecting the inflow/oflow of goods (export/import controls):

· Tariffs – reduce demand for goods; protectionism; achieve competitive advantage; money; more transparent than quotas
· Quotas – quantifies the ability of products to be imported; limits market share; prevent products from reaching the market; impact is to cut-off trade and increase consumption of the competing products; can have a perverse effect in increasing the prices by decreasing supply; more trade-distorting than tariffs
· Standards – functionally equivalent to a zero quota; heart of non-tariff barriers
· Subsidies – allow domestic goods to be priced lower; give competitive advantage to domestic product domestically and as an exported product; external effect on exports of third-party countries; states can reciprocate w/“anti-subsidies”

· Taxation (exchange controls; currency values; monetary policy; custom duties; and direct taxation) – decrease demand; instrument of protection; regularly used to discriminate against particular products
The Language of Free Trade Areas
· FTAs limit the ability of states to use export/import controls to regulate the movement of goods and services; even when subject to N.T. and MFN, a state is not subject to requirements of trade liberalization

· National Treatment – first obligation of free trade; prohibition on vertical discrimination; once the product enters internal marketplace, it must be treated the same as the products domestically produced; taxation and regulation can be maintained b/c they are universal for national treatment

· Most Favored Nation (MFN) – prohibition on horizontal discrimination; obligation not to favor one trading partner over another; if there is an agreement b/t A and B, A must give C, D, and E the same preferences if they are MFN’s

· WTO – members have worked out trade liberalization agreements, but there is no WTO commitment to liberalized trade; framework exists to negotiate liberalized trade agreements; negotiation of tariffs are in principle bilateral; each state agrees on a bilateral level on the schedule of the treatment of other states; MFN allows a party to negotiate a tariff/quota regime w/its strongest trading partner and transfer those benefits to the rest of the world, even though it was, in theory, a bilateral agreement
· FTA – bans tariff and quotas b/t trading partners; excepted from GATT agreements; MFN does not apply to those w/in the free trade area
C Philosophical Debates

Debate about the utilities of a Free Trade Are versus the WTO system

· Decision to produce w/in the free trade zone should not be dependent upon existence of political borders; there should not be a competitive advantage for a place of production; standards and regulations would be leveled, and quotas and tariffs would not be present to constrain trade
Arguments in favor of free trade:

· Pushes countries to becoming richer by creating wealth – tariffs function to maintain competitiveness of domestic product and cushion problems of inefficiency; reduction of tariffs forces modernization and increased efficiency/productivity; efficient use of resources maximizes wealth
· Even w/efficiency gains, its sometimes better for certain producers to not be in the business of certain goods ( Comparative Advantage – concept that a country will benefit from trade no matter if they are the most efficient at producing a product or not b/c the other trading partners should invest in what they do best; the trading partner should produce what they are “more better” at producing
· Comparative advantage forces every producer to look for inefficiencies; slowly pushes the economy to its comparative advantage; comparative advantage changes over time from sector to sector; trade protection impedes that process by allowing a party to remain in an industry where they lack advantage; each producer would be better off by focusing on what they are better at producing even if they are not the best – market share is determined by competitive pricing
· Absolute advantage – concept that each producer finds its niche in the global marketplace
· Factor proportion hypothesis – comparative advantage does not take into consideration other factors (i.e., a country that may be good at producing goods that are land-intensive, but has limited land, would be better off to import those goods regardless)

· Two fallacies:

· No correlation b/t the discipline of free trade and a capitalist (Reaganite) world-view: those that prescribe to the socialist point-of-view and the in-b/t can still uphold the values of free trade

· Free trade is not a zero-sum game: direct correlation b/t increasing trade and increasing welfare (i.e., creation of NAFTA w/Mexico); even w/the flow of investment to other countries, there is not going to be a zero-sum game for those that apparently lose (i.e., trade imbalance w/China – flow of goods into U.S. strengthens the value of the dollar)
· Empirical facts in support of free trade:

· Every country that has gone down the road of free trade has been successful; uncomfortable examples are Chile and Taiwan, whose dictators unilaterally followed a free trade policy; what are the cultural dimensions to prosperity?
· However, even countries wedded to the ideas of free trade cheat; democracies cheat b/c they want to save jobs; advantages of free trade are thin and spread widely, the pain of free trade is acute and concentrated; most complex economies tend to cheat in the areas of the economy that are low-wage even though, if one were to look at consumers, these are also the products that represent the highest percentage of low-wage earners’ income
· Ten benefits of the WTO multilateral trading system:
· The system helps keep the peace: facilitates smooth flow of trade; dispute mechanisms; builds international confidence and cooperation through a system w/enforcement mechanisms
· The system allows disputes to be handled constructively

· A system based on rules rather than power makes life easier for all: the rules are universal; principle of non-discrimination (rich vs. poor, large vs. small) applies to all
· Freer trade cuts the cost of living by making products cheaper
· It gives consumers more choice, and a broader range of qualities to choose from

· Trade lowers barriers to trade and thereby increases both national and personal income
· Trade stimulates economic growth, and that can be good news for employment; technology advances have also been a factor; trade may boost income for some but may translate into lost jobs for others

· The basic principles make the system economically more efficient, and they cut costs; allows for a division of labor b/t countries to allocate resources efficiently; transparency, increased certainty about trading conditions, simplification and standardization of customs procedures ( trade facilitation

· The system shields governments form narrow interests

· The system encourages good government/discipline

Critique of Free Trade:
· Less radical type of critique – in principle, accepts utility of free trade as a self-motivator (i.e., exclusion of imports based on safety, security, morality, power/strategic) but finds that there are necessary breaches
· Adjustment problems – cannot be said that every citizen of the nation may be better off due to free trade w/foreign nations; in most cases, pain to losers tend to materialize quicker than gains from trade
· Necessary protection – strategic trade theory – more relaxed economic assumption of imperfect competition and increasing return of scale, modern governments nurture a national industry by using protective measures such as tariffs and subsidies (i.e. Airbus); “capturing of an industry”
· Hegemonic stability theory – free trade has a political prerequisite: the existence of a hegemonic power; free trade is more likely w/in than across political-military alliances
· Development issues – developing countries argue that they have been marginalized from the center of global trade and that gains have not been distributed fairly (infant industries fail b/c they do not have enough capital)

· More radical type of critique – rejects principles of free trade

· Social dumping – discrepancy b/t advantages and disadvantages (i.e., environmental or safety regulations) can be corrected by trade policy, such as countervailing duties of import bans; massive exports can be regarded as “social dumping” ( regime of free trade encourages a lowering of environmental, wage, working conditions, etc. standards in developing countries
· Liberalization of trade in one factor of production (inputs) but not in others (labor) is not wealth maximizing ( this is rationale for the EC’s common market vs. a free trade area (free movement of goods and people)
· Many of the companies operating in the developing world are from the developed world and free trade operates to allow these companies to bypass standards in developed countries

· Linkage requirements (trade liberalization and human rights/environment/labor standards) benefit those countries that have the leverage to make linkage work versus any kind of global policy; externalities that go w/these linkage items are costs that are not considered in trade policy; these externalities may have direct wealth effect
· Way-of-life critique – even more radical critique – from a trade policy point of view, it doesn’t make sense for governments to protect industries that create a type of cultural landscape; however, there is a value to a “way of life” that may outweigh the costs of protective measures; it is not consistent if the goal of free trade is to maximize wealth for free trade to wipe out non-economic values; free trade argument presupposes that it is good to be more rich but fails to acknowledge the costs of that particular gain
· Cultural autonomy – argument that cultural values are threatened by the homogenizing effects of economic imperialism masquerading as free trade

D Teleology of International Trade Law

Legal Texts:

· GATT Preamble

· …the substantial reduction of tariffs and other barriers to trade and to the elimination of discriminatory treatment in international commerce…

· WTO Agreement Preamble

· …to develop an integrated, more viable and durable multilateral trading system encompassing the General Agreement on Tariffs and Trade, the results of past trade liberalization efforts, and all of the results of the Uruguay Round of Multilateral Trade Negotiations,…

· WTO Guidance Clause (WTO Agreement Art. XVI:1)

· …the WTO shall be guided by the decisions, procedures and customary practices followed by the Contracting Parties to GATT 1947 and the bodies established in the framework of GATT 1947
Desiccated Coconut:

· The Philippines complained against Brazil’s countervailing duties imposed on desiccated coconut; Brazilian authorities received the application for a countervailing duty investigation on 17 January 1994, and began an investigation on 21 June 1994; provisional countervailing duties were applied on 23 March 1995, and final duties were imposed on 18 August 1995; the WTO Agreement came into effect on 1 January 1995, after the application, but before the imposition of countervailing duties
· The Philippines did not base its claim on the Subsidies and Countervailing Measures Agreement (SCM) and instead based it on GATT 1994 and the Agriculture Agreement; Brazil used the SCM as a shield from the Philippines’ claims; the SCM stipulated that the provisions applied to investigations, and reviews of existing measures, initiated on or after the date of entry into force of the WTO Agreement
· Significance ( imprecise drafting of the WTO agreements made it necessary to “clean up” the drafting
Unites Stated – §301 of the Trade Act of 1974:

· Issue: whether the threat of unilaterally imposed measures against other Members of the WTO by the United States Trade Representative (USTR) runs afoul the Dispute Settlement Understanding (DSU)
· Providing security and predictability to the multilateral trading system is a central object of the WTO; the DSU is one of the most important instruments to protect the security and predictability of the multilateral trading system and through it that of the market-place and its different operators
· Members faced w/a threat of unilateral action, especially when it emanates from an economically powerful Member, may in effect be forced to give in to the demands imposed by the Member exerting the threat, even before DSU procedures have been activated
· The ability conferred upon economic operators (individuals) to threaten foreign competitors w/a State procedure that includes the possibility of illegal unilateral action may affect competitive economic relationships and deny certain commercial advantages that foreign competitors would otherwise have
II The Domain of International Trade Law

E The History of Trade Liberalization

For a brief history of the GATT and WTO and the 8 Trade “Rounds” (or Multilateral Trade Agreements), see Unit 1 pages 10-16
WTO vs. GATT: Main Differences

· Though the WTO can be viewed as a successor to the GATT, wider coverage and a genuine thrust for universal participation make the WTO system clearly distinct from the old GATT system

· Nature – the GATT was a set of rules w/no institutional foundation; the WTO is a permanent institution w/a permanent framework and its own secretariat

· Scope – GATT rules applied only to trade in goods; the WTO covers trade in goods, services and trade-related aspects of intellectual property rights

· Approach – the plurilateral agreements of the Tokyo Round caused a fragmentation of the multilateral trading system; the WTO is a single undertaking and involves commitments for the entire membership

· Dispute Settlement – WTO dispute settlement system has specific time limits and is faster than the GATT system; it operates more automatically, thus ensuring less blockages; and it has a permanent appellate body to review findings by dispute settlement panels

F The Domain of International Trade Law

Trade and Environment

· The WTO has no specific agreement dealing w/the environment; however, a number of the WTO agreements include the objectives of sustainable development and environmental protection

· WTO members are convinced that an open, equitable and non-discriminatory multilateral trading system has a key contribution to make to national and international efforts to better protect and conserve environmental resources and promote sustainable development

· The WTO Committee on Trade and Environment – has brought environmental and sustainable development issues into the mainstream of WTO work – has a broad-based responsibility covering all areas of the multilateral trading system (goods, services and intellectual property)

· The committee’s work is based on two important principles: the WTO is only competent to deal w/trade; and the WTO is not an environmental agency

· Current Issues in Trade and Environment:
· Forum for dispute resolution – what is the proper forum when one party is a signatory of a multilateral environmental agreement and the other is not?
· Eco-labeling – cannot discriminate either b/t trading partners (MFN must apply) or b/t domestically-produced goods or services and imports (National Treatment)

· Transparency – information w/o too much paperwork

· Domestically prohibited goods – concern that dangerous products should have full disclosure of danger posed; a number of multilateral environmental agreements exist to regulate these products

· Liberalization and sustainable development – work is being done to see if this is occurring

· Intellectual property rights and services – two areas being studied for how they effect the environment

Trade and Human Rights

· http://www.jeanmonnetprogram.org/papers/02/021201.html
Trade and Labor

· Labor standards are not on the agenda of the WTO; the key phrase is “core labor standards” – essential standards applied to the way workers are treated; the term covers a wide range of things: from the use of child labor and forced labor, to the right to organize trade unions and to strike

· Trade and labor rights: at the 1996 Singapore Ministerial Conference, WTO members defined the organization’s role more clearly, identifying the International Labor Organization (ILO) as the competent body to deal w/labor standards

· The debate outside the WTO has raised three broad questions:

· The legal question: should trade action be permitted as a means of putting pressure on countries considered to be severely violating core labor rights?

· The analytical question: if a country has lower standards for labor rights, do its exports gain an unfair advantage?

· The institutional question: is the WTO the proper forum to discuss labor?

· The political angle: developed nations argue that core labor standards would provide a powerful incentive for improvements in the workplace; developing and some developed nations argue that they are little more than a smokescreen for protectionism and would undermine comparative advantage

Trade and Investment

· 1996 Ministerial Conference in Singapore – working group set up to look more generally at the relationship b/t trade and investment policy

· Agreement on Trade-Related Investment Measures (TRIMs) – applies only to measures that affect trade in goods; recognizing that certain investment measures can have trade-restrictive and distorting effects, it states that no Member shall apply a measure that is prohibited by the provisions of GATT Article III (national treatment) or Article XI (quantitative restrictions)
Trade and Competition

· 1996 Ministerial Conference in Singapore – working group formed to look more generally at the relationship b/t trade and competition policy

· 2001 Doha Declaration instructs the working group to focus on clarifying:

· core principles including transparency, non-discrimination and procedural fairness, and provisions on “hardcore” cartels (i.e. cartels that are formally set up)

· ways of handling voluntary cooperation on competition policy among WTO member governments

· support for progressive reinforcement of competition institutions in developing countries through capacity building

Trade and Intellectual Property Rights

· Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) – an attempt to narrow the gaps in the way intellectual property rights are protected around the world, to bring them under common international rules and to avail WTO Members w/the WTO’s dispute settlement system

· The agreement covers five broad issues: 

· How basic principles of the trading system and other international intellectual property agreements should be applied

· How to give adequate protection to intellectual property rights

· How countries should enforce those rights adequately in their own territories

· How to settle disputes on intellectual property b/t members of the WTO

· Special transitional arrangements during the period when the new system is being introduced

· TRIPS incorporates international agreements of the World Intellectual Property Organization (WIPO) that already existed before the WTO was created: the Paris Convention for the Protection of Industrial Property (patents, industrial designs, etc): the Berne Convention for the Protection of Literary and Artistic Works (copyright)

· TRIPS adds a significant number of new or higher standards: extends copyrights to computer programs and to performers; defines types of signs eligible for protection as trademarks; protects geographic indications in product names (i.e., champagne, scotch); industrial designs; protection for trade secrets and other undisclosed information 

G U.S. – Turtle-Shrimp
Appellate Body Report
· Facts: suit centered on a prohibition imposed by the United States on the importation of certain shrimp and shrimp products under §609 and associated regulations and judicial decisions, which prohibited importation to the U.S. of shrimp harvested w/commercial fishing technology that may adversely affect sea turtles; §609 provided an exception for shrimp imported from certified states
· Issue 1 – Amicus Briefs: whether the Panel erred in finding that accepting non-requested information from non-governmental sources would be incompatible w/the provisions of the DSU as currently applied

· Finding 1: actual disposition of amici briefs by the Panel does not constitute either legal error or abuse of discretionary authority; the Panel had been too inflexible in its approach to submissions from non-parties; however, there is no remedy for the exclusion of the larger portion of the NGO submissions

· Transparency – developing world, for the most part, was against the inclusion of amicus briefs (governments are suspicious of civil society in and outside the developing countries); the U.S. was strongly in favor of inclusion b/c of its strong civil society and it is part of the judicial culture; developing countries do not have the resources to combat the, usually, hostile inclusion of amicus briefs that would come from NGO’s based in western countries (gives another advantage to the North); decision to allow the inclusion has the potential to increase the legitimacy of the WTO for civil society in the developing countries; however, civil societies are not democratically elected

· Issue 2 – Interpretation: whether the Panel erred in finding that the measure at issue constitutes unjustifiable discrimination b/t countries where the same conditions prevail and thus is not w/in the scope of measures permitted under Article XX of the GATT 1994
· Finding 2:
· Teleological (purposive) approach of the tribunal surpasses the “textualist” approach the tribunal claims to be taking; AB recognized that the uni-dimensional teleology of the panel is too blunt an instrument for accurate adjudication; the tribunal looks beyond the chapeau and finds support for its decision in other documents (subsequent UN treaties, Congress’ statutory language in §609)

· Rejected the Panel’s interpretation of the chapeau of Art. XX, which excluded exceptions to GATT 1994 in any case where there was a “threat to the multilateral trading system”

· Found that Art. XX(g), referring to “exhaustible natural resources,” includes living resources; rejected a strict “original intent” interpretation of Art. XX(g) in favor of a more dynamic interpretation to fit modern circumstances; the WTO preamble explicitly acknowledges the objective of sustainable development, which must be construed to include environmental protection as a national and international goal
· Found that §609 was not too wide in scope in relation to the policy objective of protection and conservation of sea turtle species nor discriminatory against import production
· WTO presupposes a value of free trade; the party in violation of free trade must validate their competing value (choices); the expertise of the members of the tribunal is in trade; is this always wise? – should we privilege trade specialists over those w/a broader appreciation of issues?

· Contradictions in the reasoning of the AB – argues that it is impossible to analyze compliance w/the chapeau w/o knowing how the measure qualifies for an exception, and which exception; however, the AB never addresses the potential application of Art. XX(b); under this reasoning, there is the possibility that a different analysis of the applicability of the chapeau might pertain

· Three standards contained in the chapeau: (1) arbitrary discrimination; (2) unjustifiable discrimination; and (3) a disguised restriction on international trade

· In order for discrimination to be found, the measure must satisfy standards: (1) the application of the measure must result in discrimination; (2) the discrimination must be arbitrary or unjustifiable in nature; and (3) this discrimination must occur b/t countries where the same conditions prevail

· Proceeded to examine the U.S. measure using a means-ends analysis and a least trade restrictive alternative analysis (balancing test) ( guidelines of State Department made implementation of the Congressional statute too inflexible; certification process was discriminately employed; and, the U.S. did not employ other means of international cooperative measures to reach its goal
· Found real discrimination in the way that the U.S. (i) negotiated multilateral agreements and (ii) applied phase-in periods to different countries; considered this discrimination “unjustifiable” w/in the meaning of the chapeau
Note on Dispute Settlement Understanding

· Why should these mechanisms be closed to the public and which is more important, inclusion of amicus briefs or open forums? – there may be a cost to open session such as political consequences for the domestic polity; but accountability may be necessary to be introduced to the system to make the system more transparent; if we are concerned about the impartiality and good sense of these tribunal judges, the possibility of intimidation by public demonstration may be dangerous
Unit II: Globalism vs. Regionalism
H Guiding Questions

7. Regionalism

· Could regional integration among developing countries be an instrument for enhancing the leverage and bargaining power against the developed countries in future trade rounds? If so, could this be another justification for regionalism vis-à-vis multilateral free trade regime?

· What would be the other arguments for allowing regional trade agreements? From an economic point of view? From a political point of view?

8. Turkey – Textiles

· To what extent do the Panel and the Appellate Body diverge in their understanding of the legal interrelation b/t various paragraphs of GATT Art. XXIV? Is that divergence critical?

· Should there be deference to a more political organ than a panel (or the Appellate Body), such as the Committee on Regional Trade Agreements, on the GATT compatibility of a FTA? Consult the 1994 Understanding on Article XXIV. 

· What is the effect of this case law on Turkey’s Association Agreement w/the EC and on the EC’s common market regime in general? (Remember that the introduction of rules of origin, which was suggested by the Appellate Body as a less trade-restrictive alternative, would force the EC to maintain a border control vis-à-vis Turkey.)

9. NAFTA Tariffication

· Wouldn’t it be out of their mandate for the NAFTA panelists to rule against the NAFTA and for the WTO? (Also think of the fact that this was a unanimous decision.)

· Could this case law apply to other circumstances under which rules on similar subjects, such as sanitary measures, conflict b/t the WTO and the NAFTA? (Let us assume that the threshold of sanitary protection is much higher in the NAFTA than the WTO SPS Agreement) 
I Regional Trade Arrangements (RTAs)
Contradiction of allowing regional free trade agreements and custom unions for the purposes of the WTO; why does the GATT/WTO make an exception for these two types of regional trade liberalization?

· Deflection of trade – free trade areas deflect trade from countries outside the area toward one of the area’s trading partners; distorts comparative advantage

· Regardless of this effect, the existence of free trade areas increases global trade in the aggregate (regional trading blocks can be formed more easily – pragmatic distinction); allowing free trade areas habituates the participants to the discipline of free trade (conditioning); political value to regional agreements brings states into a greater degree of interdependence and harmony (habituates society into discourse)

· The explosion of RTAs suggests that these countries are believers in free trade; but why do they violate the RTAs? – decision to go into free trade has asymmetrical results (pain to some, gains for others) that translate into electoral difficulties; violation are usually the result of special interests

· However – the process of creating a free trade area habituates these interest groups to the discipline of free trade and lessens the power of interest groups over decision-makers (the polity); cohesion among close trading partners makes it easier to lower barriers w/other trading partners

· The most important area of friction is disappearing naturally ( as tariffs under the WTO drop, the main clash of conflict b/t RTAs and the WTO lessens; tariffs are the sticking point b/t WTO/RTA disputes; however, in some sectors, even low tariffs do not make a difference (i.e. food); why should RTAs be created as tariffs fall through a WTO mechanism?

· RTAs can give a benefit in an area/industry that is not covered by the WTO regime (i.e. agriculture)

· As part of an RTA, small economies can entertain larger economic/political bargaining power

· RTAs are capable of experimenting w/certain mechanism (i.e. private investment disputes)

· Arbitration through dispute mechanisms of an RTA: since RTAs are of limited size and can provide dispute mechanisms more amenable to the member-states (size, geo-political proximity, cultural norms), the procedural aspects of the dispute mechanism are usually far more refined than the WTO

· Although it was thought that RTAs would discipline countries to the discipline of the WTO, it may be the case that the WTO may be disciplining countries to regional integration

Overview of RTAs and the WTO
· “... To a much greater extent than is often acknowledged, regional and multilateral integration initiatives are complements rather than alternatives in the pursuit of more open trade.” – 1995 study by WTO
· Custom unions and free trade area agreement would violate the equal treatment principle (non-discrimination) defined in Article I of GATT, Article II of GATS, and elsewhere
· However, Art. XXIV allows regional trading arrangements to be set up as a special exception, provided certain strict criteria are met; in particular, the arrangements should help trade flow more freely among the countries in the group w/o barriers being raised on trade w/the outside world
· If a free trade area or customs union is created, duties and other trade barriers should be reduced or removed on substantially all sectors of trade in the group; non-members should not find trade w/the group any more restrictive than before
· Article V of the GATS provides for economic integration agreements in services for RTAs
· Enabling Clause – notwithstanding the provisions of GATT Article I, contracting parties may accord differential and more favorable treatment to developing countries, w/o according such treatment to other contracting parties; such preference apply to regional or global arrangements entered for the mutual reduction or elimination of tariffs and non-tariff measures

· Other non-generalized preferential schemes, for example non-reciprocal preferential agreements involving developing and developed countries, require Members to seek a waiver from WTO rules; such waivers require the approval of three quarters of WTO Members
Customs Union

· Free Trade Areas in which there is a common external tariff and free movement of the inputs of production; members must apply the same commercial policy in relation to external trading partners; this makes rules of origin unnecessary b/c the imports have free movement w/in the customs union; quotas are either tarifficated or made common among the member-states, which reduces administrative costs

J Rules of Origin
What are rules of origin?
· Rules of origin are the criteria needed to determine the national origin of a product; by definition, each good can only originate in one territory; in a world where more and more goods are produced from parts coming from other origins, conferring origin to a product is not always an easy task
Why is it important to know the origin of a product?

· Origin rules are necessary b/c goods may be subject to different discriminatory measures depending on their origin; duties and restrictions may vary according to the origin of the product imported

· Rules of origin are used:

· to determine whether imported products shall receive MFN treatment or preferential treatment
· to implement measures and instruments of commercial policy such as anti-dumping and safeguards
· for the purpose of trade statistics
· for the application of labeling and marking requirements

· for government procurement

Agreement on Rules of Origin
· Applies only to non-preferential rules of origin (i.e. origin rules for trade which is not taking place among members of free trade areas or customs unions, as well as for trade in preferential terms extended to developing countries) – the scope of the harmonization work covers thus to roughly 55% of world trade
· A "Common Declaration" annexed to the Agreement relates to preferential rules of origin

· Stipulates that the general principles and requirements applied to non-preferential rules of origin as contained in the Agreement apply also to preferential rules of origin

· However, the program of harmonization applies only to the non-preferential rules of origin

· During the harmonization period, national rules of origin have to follow several transitional requirements

· They are to be clearly defined, are not to apply retroactively, are not themselves to create restrictive or distorting effects on international trade, and are not to discriminate among Members

· Non-preferential origin rules are to be administered in a consistent, uniform, impartial and reasonable manner; and are to be based on a positive standard

K Turkey-Textile – GATT Article XXIV
Background:

· In connection w/the formation of a customs union b/t Turkey and the EC, Turkey was required to apply substantially the same commercial policy as the EC in relation to textiles; Turkey negotiated w/24 countries restraints similar to those of the EC; the EC applied quotas on textiles consistent w/the Multi-fiber Agreement, which allowed developed nations to discriminate against developing countries in textiles and other multi-fiber goods (this agreement will be phased out in 2005 by the ATC); Turkey instituted the quotas in order to prevent India from gaining a low-barrier access to the EU for textiles; in 1996, Turkey applied unilateral restrictions or surveillance regimes to another 28 countries; these restrictions only affected products whose export to the EC was also under restraint; Turkey introduced quantitative restrictions on 19 categories of textile and clothing imports from India
Arguments of the Parties:

· India’s Claims under Articles XI and XIII of GATT and Article 2.4 of the ATC
· Article XI – general rule that members of the WTO must eliminate the use of quantitative restrictions against imports or exports
· Rationale – QRs impose absolute limits on imports and usually have a trade distorting effect; tariffs are the preferred means of protection in the GATT system; national treatment and the prohibition against QRs are two fundamental obligations of GATT
· Article XIII – provides that if and when quantitative restrictions are allowed by the GATT/WTO, they must be imposed on a non-discriminatory basis
· Turkey’s defense based on Article XXIV of GATT

· Article XXIV – territorial application – recognizes that, subject to certain conditions, customs unions and free-trade areas b/t WTO Members are desirable; provides for the possibility that Members forming a customs union may depart, as to the trade b/t themselves, from the MFN principle
· Recognition of the desirability of regional trade agreements is not w/o qualification – Article XXIV:4 appears to recognize that some of these agreements may have detrimental effects; the allowance of RTAs is not to have the effect of raising barriers to trade w/others
· Article XXIV:5(a) – should be read as permitting, at the time of the completion of a customs union, the introduction of restrictive regulations of commerce to the trade of third countries, provided that the overall incidence of duties and other regulations of commerce was not higher or more restrictive after the completion of the customs union than before – the overall incidence of duties and other regulations of commerce of the Turkey-EC customs union is not higher or more restrictive after the completion of the customs union than before
· Article XXIV:8(a)(ii) – requires Turkey to apply to third countries the same regulations of commerce, including import restrictions applied by the EC to the same third countries, since the term regulations of commerce has traditionally been interpreted as incorporating QRs
Panel Report:

· Article XXIV:5(a)
· The provisions of the GATT shall not prevent, as b/t the territories of contracting parties, the formation of a customs union or of a free-trade area; provided that:

· W/respect to a customs union, the duties and other regulations of commerce imposed at the institution of any such union in respect of trade w/contracting parties not parties to such union or agreement shall not on the whole be higher or more restrictive than the general incidence of the duties and regulations of commerce applicable in the constituent territories prior to the formation of such union or the adoption of such interim agreement, as the case may be
· Understanding on the Interpretation of Article XXIV:
· Article XXIV:5 – the duties and charges to be taken into consideration shall be the applied rates of duty; for other regulations of commerce, the examination of individual measures, regulations, products covered and trade flows affected may be required

· Findings: based on the ordinary meaning of the terms and their immediate context, the language of Article XXIV:5(a) is not prescriptive as to whether a specific measure may be adopted at the formation of a customs union; there is a basis for the provisions of the sub-paragraph 5(a) to be informed by, and interpreted consistent w/, the language against the raising of trade barriers
· Article XXIV:8
· For the purposes of the GATT, a customs union shall be understood to mean the substitution of a single customs territory for two or more customs territories, so that…
· Duties and other restrictive regulations of commerce (except, where necessary, those permitted under Arts. XI, XII, XIII, XIV, XV and XX) are eliminated w/respect to substantially all the trade b/t the constituent territories of the union or at least w/respect to substantially all the trade in products originating in such territories, and,

· Subject to the provisions of para. 9, substantially the same duties and other regulations are applied by each of the members of the union to the trade of territories not included in the union

· Findings: Article XXIV:8(a)(ii) does not authorize Turkey, in forming a customs union w/the EC, to introduce QRs on textile and clothing products that would be incompatible w/GATT, nor require Turkey to introduce restrictions on imports inconsistent w/other provisions
· Conclusion: the panel found these quantitative restrictions to be inconsistent w/Articles XI and XIII of the GATT 1994 and Article 2.4 of the Agreement on Textiles and Clothing (“ATC”)
· Provisions of Article XXIV on regional trade agreements cannot be considered to exempt constituent members of a customs union from the primacy of the WTO obligations, other than the MFN rule
· There is no substantial “customary practice” by individual GATT Members that could be regarded as an agreement or acceptance that Article XXIV:5(a) or 8(a)(ii) authorize or require the introduction of otherwise GATT/WTO inconsistent measures upon the formation of a customs union
· Temporary nature of the Turkish quantitative restrictions (ATC requires phase out of QRs by 2005) does not alter the nature of such measures

· Means for forming a customs union b/t Turkey and the EC exist in the form of alternatives (i.e., increased tariffs, rules of origin, early phase-out, tariffication) to the imposition of QRs imposed against imports from third countries, thereby interpreting Article XXIV in a way to avoid conflict
· Even under the presumption of nullification of Article 3.8 of the DSU, Turkey did not submit evidence that the benefits accruing to India under the ATC and GATT had not been reduced or nullified by the introduction of WTO incompatible quantitative restrictions

Appellate Body Report: Appeal based exclusively on whether QRs are justified by Article XXIV of GATT 1994
· Chapeau of Article XXIV:5
· The provisions of the GATT 1994 “shall not prevent” (shall not make impossible) the formation of a customs union ( Article XXIV may, under certain conditions, justify the adoption of a measure inconsistent w/certain other GATT provisions, and may be invoked as a possible “defense” to a finding of inconsistency
· The provisions of the GATT 1994 shall not prevent “the formation of a customs union” ( indicates that Article XXIV can justify the adoption of a measure inconsistent w/certain other GATT provisions only if the measure is introduced upon the formation of a customs union
· Article XXIV:8(a) – definition of “customs union” (see above)
· Sub-paragraph 8(a)(i) – establishes the standard for the internal trade b/t constituent members of a customs union; agrees w/the Panel that 8(a)(i) offers “some flexibility” when liberalizing internal trade, but cautions that this is tempered by the requirement to eliminate internal restrictions
· Sub-paragraph 8(a)(ii) – establishes the standard for the trade of constituent members of a customs union w/third countries; agrees w/the Panel that 8(a)(ii) offers a certain degree of “flexibility” to constituent members of a customs union in “the creation of a common commercial policy”
· However, does not agree w/the Panel that, as a general rule, “comparable” trade regulations having similar effects w/respect to trade w/third countries (i.e., non-QR measures) are qualitatively the same as imposing “substantially the same” regulations as other constituent members
· Proviso to the Chapeau of Article XXIV:5, as clarified by the Understanding on Article XXIV:2
· The effects of the resulting trade measures and policies of the new regional agreement should not be more trade restrictive, overall, than were the constituent countries’ previous trade policies; this is an economic test for assessing whether a specific customs union is compatible w/Article XXIV ( balance b/t the positive internal effects and any negative trade effects on third parties
· Decision rested upon applied rate vs. bound rate – Understanding states that the applied rate (what is actually used) is to be considered as opposed to the bound rate (the ceiling)
· Article XXIV:4 – “desirability” suggests that it is not a right to form a customs union or free trade area but is desirable for the liberalization of international trade for these agreements to be formed ( this effects the interpretation of paragraph 5 in that it is not a necessary evil for customs unions to be formed and for barriers to trade to be raised; interpretation should be customs union-friendly
· Accordingly, Article XXIV may justify a measure inconsistent w/certain other GATT provisions; however, in a case involving the formation of a customs union, this “defense” is available only when:

· First, the party claiming the benefit of this defense must demonstrate that the measure at issue is introduced upon the formation of a customs union according to the definition in Article XXIV:5(a) and 8(a) ( issue not addressed since the Panel assumed this arrangement was a customs union
· Second, that party must demonstrate that the formation of that customs union would be prevented if it were not allowed to introduce the measure at issue ( agreed w/the panel that Turkey had available alternatives (i.e. developing rules of origin) to quantitative restrictions that would have been amenable to the formation of a customs union w/the EC
· However, the purpose of a customs union is to eliminate the use of rules of origin; this illustrates a misunderstanding of customs unions; the AB should have recognized that introduction of rules of origin on 40% of a constituent party’s exports w/in a customs union would violate the concept of a customs union ( this is not customs union-friendly
L NAFTA Tariffication Case – Coherence and teleology of RTAs w/the WTO system
Facts and Issue:
· Canada contends that, while it imposed tariffs on over-quota imports of specified U.S.-origin agricultural goods, the tariffs were imposed in consequence of an obligation to tariffy existing non-tariff barriers to trade in pursuant to the WTO Agreement on Agriculture (January 1, 1995)

· Under the NAFTA, in-quota trade in agricultural goods b/t the U.S. and Canada would continue to be governed by the regime established by the Canada-United States Free Trade Agreement (“FTA”); over-quota trade would be governed by the arrangements that would emerge from the Uruguay Round of Multilateral Trade Negotiations (“Uruguay Round”)

Arguments of the Parties

· Canada’s Case

· The incorporation into the NAFTA of FTA Article 710 preserved the Parties’ rights and obligations under the GATT and under the emerging WTO Agreement on Agriculture

· In the event of a conflict b/t obligations under the NAFTA and under the WTO Agreement on Agriculture, obligations under the WTO Agreement on Agriculture must prevail as, in accordance w/accepted principles of international law, the “WTO Agreement on Agriculture is a later-in-time agreement b/t the same parties regarding the same subject matter”
· The approach advocated by the U.S. would lead to absurd and unreasonable results:

· Would lead to conflict b/t the NAFTA and the WTO Agreement on Agriculture
· Would restore the status quo ante as b/t the Parties as the GATT Article XI regime as it existed when the FTA or the NAFTA entered into force
· The U.S.’s Reply

· Proposed that tariffs and non-tariff barriers are two distinct trade instruments: “tariffs are not interchangeable w/non-tariff barriers”; this dispute is about tariffs, not about non-tariff barriers

· As a result of its negotiating gamble, Canada was faced w/a requirement to remove its non-tariff barriers under one agreement and a prohibition on tariffying under another

· Under GATT Article XXIV, the NAFTA is an exception to the GATT, not subject to it; the U.S. relies on Article XXIV to rebut the contention that obligations under the WTO agreement must prevail as it is an agreement later-in-time to the NAFTA
Panel Report
· Reference to the GATT in FTA Article 710 must be understood as a reference to “an evolving system of law”; the terms of FTA Article 710, considered in their context and in light of the object and purpose of the FTA as required by the Vienna Convention, are forward-looking

· The incorporation of FTA Article 710 into the NAFTA does not alter the conclusion that the intention of the Parties was that FTA Article 710 would not be limited in its application to the GATT and future agreements negotiated under the GATT
· Whether or not tariffication is viewed as the discharge of an obligation, it is the exercise of a simple bargain arising from an agreement, under which agricultural non-tariff barriers were eliminated for the right to replace them w/“tariff equivalents”
· In determining the content of FTA Article 710, the Panel recognized the need to ensure that the article not be used as a basis for defeating the objectives of the NAFTA as a free trade agreement – thus, FTA Article 710 could not have been intended to provide for the wholesale incorporation of GATT rights and obligations relating to agricultural products; however, to bring into the NAFTA only the obligation to eliminate non-tariff barriers w/o the quid pro quo for their elimination would ignore the agreement that made the elimination of non-tariff barriers acceptable
· Decision: FTA Article 710 brings into the NAFTA, as b/t Canada and the U.S., the rights and obligations under the WTO that replaced those rights and obligations under which agricultural quotas were maintained; these rights and obligations brought into the NAFTA include: 

· the obligation not to “maintain, resort to, or revert to” non-tariff barriers to agricultural trade of the kind that have been converted to tariffs 

· the right to apply the tariffs that resulted from tariffication, as set out in their respective tariff schedules, to over-quota imports of agricultural products; and 

· the obligation to reduce these tariffs and to ensure minimum volumes of imports as provided in the Parties' WTO Tariff Schedules
Unit IV: Tariffs and Customs Law / The Most-Favored Nation Principle

III Tariffs and Customs Law

Article II: Tariffs – each state must respect the bound tariff and applied tariff rates as set out in the tariff schedules (“bound rate” is the ceiling; “applied rate” is actual tariff applied to a particular item in trade)

M Guiding Questions

LAN Case

· How would you classify a newly invented or designed product which does not appropriately fall w/in any of the existing headings or sub-headings (classification units of the tariff schedules)? Would you negotiate on a new (sub)heading or select the closest one yourself? Would such selection belong to “sovereignty”?

· Would the concept of “legitimate expectation,” which the Appellate Body viewed falls w/in a non-violation complaint and thus rejected, be different from such expectation as Member countries generally retain as to the equality of opportunities in the competitive relationship whose concept constitutes a conceptual basis of Article III (National Treatment) jurisprudence? (See Unit 6)

· How could the Appellate Body otherwise have completed the legal analysis? In the alternative, could one construe some kind of remand authority in the Dispute Settlement Understanding? (see the proposed amendments to the DSU) 

N The LAN Case
Summary of Facts
· Decision concerns tariff treatment of LAN equipment and PCs w/multimedia capability; at the core of the dispute is whether LAN equipment fell under the heading of 84.71 of the EC tariff schedule, relating to automatic data processing machines, or under 85.17, relating to telecommunications equipment; custom duties are generally higher on the latter

· The U.S. complaint argued that certain EC customs authorities (UK and Ireland) changed their tariff treatment of imports of LAN equipment from heading 84.71 to 85.17; in addition, tariffs on PCs w/multimedia capability were increased from 84.71 to categories bearing higher duties

· Legal argument of the U.S. – the tariff concessions negotiated were at a certain rate and cannot be changed by virtue of the agreement under Art. II (the applied rate was higher than the bound rate)
· Defense of the EC – denied that LAN equipment was subject to the bound tariff of ADP; the decision at a later point that LAN equipment was classified otherwise reflected the fact that it was not classified earlier
Report of the Panel
· Issue: Substance of the dispute is whether the tariff treatment of LAN and multimedia PCs by the customs authorities in the EC has been in compliance w/the tariff concessions contained in Schedule LXXX, annexed to the Marrakech Protocol to the GATT 1994; the issue at hand does not concern the proper classification of these products
· Panel’ s Interpretation – indicates that the meaning of a particular expression in a tariff schedule cannot be determined in isolation from its context (of Article II of GATT 1994); the protection of legitimate expectations in respect to tariff treatment of a bound item is an important function of Article II ( importance of legitimate expectations confirmed in text of Article II:5 (related to bilateral concessions)
· LAN Equipment
· Schedule LXXX – does not refer to LAN equipment specifically; impossible to determine whether LAN equipment should be regarded as an ADP machine purely on the basis of ordinary meaning or as telecommunications equipment based on its function
· Legitimate expectations:
· UK and Ireland categorized LAN equipment as ADP machines during the Uruguay negotiations, but other EC countries (mainly Germany) did not; the panel determined that the U.S. successfully raised a presumption that the EC raised tariffs on LAN equipment through its submissions; moreover, the EC did not produce sufficient evidence to rebut this presumption, especially in relation to the UK and Ireland, the largest export market in the EC for the U.S. industry
· Duty to Clarify – does the exporting member have an inherent obligation to seek clarification on the classification of certain products when it has reasonable expectations to tariff treatment by an importing member? – No – such a requirement would erode the confidence upon which it is necessary for negotiating parties to conduct tariff negotiations; it would raise systematic doubt and uncertainty; it is inconsequential whether the classification involves a new product (Gramophone Records Case) or an existing product ( EC cannot place the burden of clarification on the U.S. in cases where it has created expectations

· Multimedia PCs
· Schedule LXXX – under ordinary meaning, these can be categorized as either ADP machines under heading 84.71 or as television receivers under heading 85.28 ( not a clear answer
· Legitimate expectations – the U.S. did not produce any evidence of past practice by the EC
· Other means of interpretation – recourse to other means of interpretation is not helpful b/c neither party produced sufficient evidence
Report of the Appellate Body
· Issues on appeal:
· Whether the Panel erred in interpreting Schedule LXXX in light of the “legitimate expectations” of an exporting Member and by considering that GATT 1994 Article II:5 confirms the interpretive value of “legitimate expectations”
· Whether the Panel erred in putting the onus of clarifying the scope of a tariff concession during a multilateral tariff negotiation solely on the importing Member (burden of clarification)
· “Legitimate Expectations” in the Interpretation of a Schedule
· Disagrees w/the Panel that the meaning of a tariff concession in a Member’s Schedule may be determined in the light of “legitimate expectations”

· Questions the relevance of EEC-Oilseeds – not legally relevant b/c it dealt w/a non-violation complaint under Article XXIII:1; to use reasonable expectations in such a way would meld the legally-distinct bases for “violation” and “non-violation” complaints under Art. XXIII

· Rejects Panel’s view that Article II:5 confirms that “legitimate expectations” are a vital element in the interpretation of Article II:1 ( legitimate expectations should be reciprocal b/t the parties; security and predictability is an objective of the WTO, but this should not be based on subjective views as to what the agreement reached during negotiations was; purpose of treaty interpretation is to find the objective, common intentions of the parties
· Relevant context of Art. II is the Harmonized System and its Explanatory Notes – these documents provide a harmonized system of understanding classification of products; this was introduced as part of the legal matrix of customs law; although these documents are not dispositive, they suggest the context of the negotiations that should be considered in interpretation
· Why did the AB suggest that the Panel should have considered these documents? – neither party, nor intervening parties (Singapore did), suggested use of these documents; AB acknowledges that the World Customs Organization’s classification is not central to this dispute, but asserts it’s relevance
· Under the Vienna Conventions on interpretation, supplementary means of interpretation must be taken into consideration; common intention of the parties implies that the practice of the U.S. must be considered as well

· The U.S. classified LAN as telecommunications and argued that this was inconsequential b/c there was an agreement set at the Uruguay Round in which, as argued by the U.S., the EC was bound to its tariff schedule; moreover, the practice of the EC should have been examined more deeply since it was not consistent ( the Panel erred in considering the importance of the UK and Ireland as the U.S.’s major market b/c the EC is a “harmonized” customs union

· Burden of Clarification: onus was on the U.S. to prove that there was an agreement b/t the parties on the classification of LAN; any clarification during tariff negotiations is a task of all interested parties; the U.S. did not meet this burden b/c it cannot be met on the basis of legitimate expectations
· Weiler – since the sheer volume of products is enormous, parties cannot negotiated over every category; the parties must adhere to past practices accepted by industry (status quo) ( the status quo should be considered in relation to the trading status quo (U.S. would argue that the customs union should have applied the lowest tariff rate b/t its member-states; it is reasonable to expect the rates to stay the same b/c the U.S. would lose market share; onus for persuasion is on the party that raises the tariff rate)
IV Most-Favored Nation
Article I: MFN – Horizontal Non-Discrimination Principle

· Requires a country to grant any trading partner the same extent of treatment in terms of international commerce as it does to any other trading partners

· Exporting countries prefer MFN-based multilateralism to bilateral negotiations to expand markets

· Article I provides a general MFN principle as a guiding light throughout the entire GATT regime, but it is not the only explicit provision concerning this standard of treatment:

· Article XIII (non-discriminatory administration of quantitative restrictions) – expressly requires that even in administrating quotas, Members should treat third countries on an MFN basis; this is a means of disciplining member-states to the elimination of quota systems
· Article XIX (escape clause: safeguards) – idea is that safeguard measures should also respect the MFN principle; yet political aspects often make it difficult to follow such direction

· DSU Article 22.1 (compensation) – leaves compensation subject to the Article I discipline

O Guiding Questions

10. Most-Favored Nation principle

· Think about the practical value of the MFN principle in the process of the multilateral negotiations. Also consider the criticism of “free riders” and the political need for “preferential” or “conditional” treatment.

· GATT Article I:1 applies not only to border measures, but also to internal regulation and taxation (see the cross-reference to Art. III). How does one distinguish between tariffs and (discriminatory) taxes?
11. Spanish Coffee and Japan – Lumber
· To what extent do the two panels take different approaches, to what extent do they apply the same rationale? (Hint: Measure vs. Product). Do they adopt the same test to conclude on the notion of likeness? 

· Is classification an issue of sovereignty? What national policies are involved?

· What role do (suspected) legislative intent and purpose play? What is the relevance of the practice of other countries? Is the “like product” test applied objectively?

· What is the legal significance of the predominance of particular products among the exports of the complaining countries in the two disputes? Is potential competition taken into account? 
P Spanish Coffee
Panel Report (1981)
· Facts/Issue: Spain introduced modifications to tariff treatment applied to imports of un-roasted coffee that were less favorable than that accorded to “mild” coffee; prior to the new law, there had been no differentiation in tariff treatment applied by Spain to imports of un-roasted coffee; the new law was part of the privatization of marketing of imported coffee, which also got rid of the requirement to market coffee under the designations Superior (mild), Regular and Popular; Brazil remained a large supplier
· Brazil’s arguments:
· Article I (MFN) requires states to provide the same treatment to “like” products; the different types of coffee should be considered as one and discriminatory practice b/t the types will favor producers of the product that has the lower tariff

· Spain’s defense:

· What differentiates the types of coffee: distinct markets for the different types; looking at what the product is made of and how it is made (technico-agronomic criteria); formal indication that they are appreciated differently; different quotations in international trade and commodity markets
· Price of coffee is important to Spain b/c the price affects the consumer price index; privatization of the coffee industry may cause the cost of coffee to dramatically rise and will affect inflation; this is why the Spanish government pursued the case so strenuously ( this is usually the case in MFN cases

· Finding: no obligation under the GATT to follow any particular system of classifying goods; contracting parties have the right to introduce in its customs tariff new classifications as appropriate; but the tariff treatment must be applied to “like” products; neither the GATT nor previous cases have given any definition to the concept of “like” products ( however, the organoleptic differences were not sufficient to warrant the different tariff treatments; also, no other country differentiated in such a way
Q Japan-Lumber

Panel Report (1989)
· Canada complained that Japan had arranged its tariff classification in such a way that a considerable part of Canadian exports of SPF dimension lumber was submitted to a tariff, whereas comparable products enjoyed a zero-percent tariff duty
· Tariff structure and classification under the GATT left wide discretion to structure national tariffs and classification of goods; adoption of the Harmonized System brought about a large measure of harmonization but it did not entail any obligation as to the ultimate tariff classifications; any adaptation to a contracting party’s trade policy interests is legitimate (protection needs and requirements for tariff/trade negotiations)
· Burden – onus is on the complaining party to establish that tariffs of an importing country are incompatible w/the principle of MFN for “like” products; the Panel found that classification should be based on the importing country’s tariff; this and the lack of an international standard led the Panel to find that there was not an appropriate basis for establishing “likeness” under GATT

R Exceptions to the MFN Principle

Regionalism – see notes above

Enabling Clause and GSP

· Enabling Clause – adopted in 1979; enables developed countries to give differential and more favorable treatment to developing countries; WTO legal basis for the Generalized System of Preferences (GSP) (developed countries can give unilateral, non-reciprocal preferential treatment to products originating from developing countries), the Global System of Trade Preferences (GSTP) (developing countries, part of the Group of 77, can exchange trade concessions) and for regional arrangements among developing countries

Waiver (Lomé Convention)

· Waivers can be granted by the General Council

Unit V: Quantitative Restrictions and Equivalent Measures

S Guiding Questions
12. Analyze the relationship b/t GATT Articles XI and III taking into consideration the Interpretative Note Ad Article III. What are the functions of Article XI? Does it achieve those functions? Would the distinction b/t GATT Articles XI and III be critical? (Think of Article XX (General Exception))?

13. Could one defend a different relationship b/t GATT Articles XI and III such that any measure preventing the market access of foreign goods falls under Article XI, even if applicably indistinctly to imports and foreign goods?
14. Japanese Semi-Conductors

· What economic interests of participating and third countries are involved in connection to the so-called voluntary export restraints (VERs)? Why were they seldom challenged in the GATT dispute settlement system?

15. Tuna/Dolphin

· Which GATT discipline ought to apply to national rules governing production methods (not product characteristics) of both imports and domestic goods: Article III or Article XI?

· To what extent does the application of such rules to imports constitute an extraterritorial exercise of governmental authority? (See Shrimp-Turtle in Unit 1)

· The two Tuna/Dolphin reports which have expressed themselves in favor of the application of Article XI were never adopted. Why do you think this product/process distinction received widespread support among trading countries and legal scholars? What trade and non-trade issues are at stake? Would such distinction stem from a pro-trade bias embedded in the GATT?

T Legal Text – Article XI: General Elimination of Quantitative Restrictions

16. Prohibits any restrictions (other than duties, taxes or other charges) made effective through quotas, import or export licenses or other measures on imports or exports
17. The provisions of paragraph 1 do not extend to the following:

· (a) Export prohibitions/restrictions temporarily applied to prevent or relieve critical shortages of foodstuffs or other products essential to the exporting contracting party;

· (b) Import/export restrictions necessary to the application of standards or regulations;

· (c) Import restrictions on agricultural or fisheries products for the enforcement of governmental measures:
· (i) to restrict quantities of the like domestic product, or its direct substitute, permitted to be marketed or produced; or
· (ii) to remove a temporary surplus of the like domestic product, or its direct substitute, by making it available to certain domestic consumers free of charge or at prices below current market level; or

· (iii) to restrict the quantities permitted to be produced of any animal product that is directly dependent, wholly or mainly, on the imported commodity (necessary to the domestic product)
18. Pre-existing quotas were grand-fathered into the GATT 1947; GATT 1994 required quotas to undergo tariffication; Article XI should be read that: no quotas should be instituted
19. Article XI is not about discrimination
· As opposed to Articles I (MFN) and III (National Treatment); although it is a border measure that only affects imports, a quota is prohibited even if there is no domestic product (does not extend protection or favor to a domestic product); though they may be incidentally discriminatory
U Japanese Semi-Conductor
Panel Report (1988)
· Background: U.S. and Japan are the largest producers and exporters of semi‑conductors
· 14 June 1985 – the U.S. Semi‑conductor Industry Association filed a petition under §301 Trade Act of 1974 alleging that Japan was restricting access to the domestic market for U.S. producers

· 2 September 1986, Japan and the U.S. formally concluded an Arrangement concerning Trade in Semi‑Conductor Products which was linked to the suspension of anti‑dumping procedures initiated in the U.S. against imports of certain categories of Japanese semi‑conductors and to the suspension of the §301 proceedings on access to the Japanese market for US‑made semi‑conductors

· The Arrangement contained three main sections; (1) market access; (2) three sub‑sections dealing w/prevention of dumping, provides that Japan will monitor cost and prices on a list of exported semi‑conductors; and (3) monitoring of third‑country markets
· Movement of prices in certain semi‑conductors: EEC – contended that the price increase in early 1987 was explained by MITI production and price control activities

· Japan – maintained that pricing was a decision by businessmen based on commercial considerations; pricing was affected by factors such as trade issues w/the U.S., EEC anti‑dumping investigations, industry’s intention to avoid below cost pricing, recovery of balanced supply and demand relations and reduced supply capacity
· U.S. – prices were affected by the elasticity of demand for the final product, i.e., computers; prices also fluctuated over the course of the year due to product life cycle of a particular type of semi‑conductor, exchange fluctuations, the initiation of anti‑dumping investigations, and significant worldwide increases in downstream product demand

· Arguments of the Parties concerning Third Country Market Monitoring
· EEC – the implementation of the Arrangement had increased prices in the U.S. market, thus artificially increasing prices in third countries 
· In the absence of such measures, U.S. producers and exporters of semi‑conductors would remain exposed to reported Japanese dumping in markets other than the U.S.; since Japan and the U.S. directly produced, or controlled through overseas manufacturing plants, a pre‑dominant share of world semi‑conductor production, the government‑mandated export price control would lead to a situation in which importing countries would be forced to pay a price for such imports in excess of what normal conditions of competition would imply ( this could force, induce or permit Japanese producers to exercise quantitative export limitations (VERs) which could subject foreign competitors producing competing final products to considerable uncertainty and risks in their production plan or even prevent them from producing at all
· Japan – stressed that monitoring was mere watching; MITI could present the facts and communicate its concern to the manufacturer; the supply and demand forecasts issued by MITI served only as a guideline to manufacturers; MITI's efforts to request manufacturers to align production levels to reflect demand and to prevent dumping did not have a restrictive effect on exports, but were made w/the objective of contributing to international cooperation

· Article XI
· EEC considered that the Arrangement was incompatible w/the provisions of Article XI relating to the prohibition on export restrictions: (1) it had a restrictive intent in that its purpose was to artificially raise Japanese export prices through government intervention; (2) the restrictive effects of the licensing system were universally recognized; controls w/price and quantitative effects had been imposed on the exports of semi‑conductors, violating Article XI
· Japan maintained that monitoring of semi‑conductor exports was merely watching cost and export prices; monitoring was not intended to prohibit or restrict trade, nor did it in practice produce such results; companies were expected to refrain from dumping of their own will; voluntary actions were irrelevant to the provisions of Article XI which dealt w/actions by governments

· Findings: Third Country Market Monitoring
· In a previous case, import regulations allowing the import of a product in principle, but not below a minimum price level, constituted a restriction on importation w/in the meaning of Article XI:1; the principle applied in that case is equally applicable to restrictions on exports below certain prices

· Article XI:1, unlike other provisions, does not refer to laws or regulations but more broadly to measures; this indicates that any measure instituted or maintained which restricts the exportation or sale for export of products is covered by this provision, irrespective of its legal status ( VERs (voluntary export restrictions) are “measures” as contemplated by Article XI
· Article XI:2(c) – exceptions – must satisfy two essential criteria: (1) reasonable grounds to believe that sufficient incentives or disincentives existed for non‑mandatory measures to take effect; (2) operation of the measures to restrict export of semi‑conductors at prices below company‑specific costs was essentially dependent on Government action or intervention
· (1) following bilateral consultations, Japan assured the U.S. that it had taken “appropriate action”; the Panel considered this sufficient to prove that Japan had made an undertaking w/the U.S. to ensure that a certain class of sales did not take place; measures did not need to be legally binding
· (2) the Panel considered that Japan had intervened to facilitate the reduction of the production levels of semi‑conductors and such operation was dependent on government action
· Found that Japan’s export licensing practices, leading to delays of up to 3 months in issuing licenses for semi‑conductors destined for contracting parties other than the U.S., had been non‑automatic and constituted restrictions on the exportation of such products inconsistent w/Article XI:1

· Significance – a quantitative restriction does not have to be an official measure instituted by a state; as in this case, a monitoring system would amount to a measure

V The Concept of Non-Tariff Barriers (NTBs)

Sam Laird, Multilateral Approaches to Market Access Negotiations Countries
· Non-tariff barriers mainly refer to import restraints, production and export subsidies and export restraints; these include price and quantity effects on trade, production, consumption, revenue, employment and welfare effects; NTBs may overlap w/tariffs and are often used w/reinforcing NTBs

· NTBs are difficult to quantify, costly to administer, costly to consumers, costly to exporters (in terms of lost trade), inefficient ways of creating jobs, lack transparency, are inherently discriminatory, and are most intensively used against developing countries and transition economies

W U.S. – Tuna/Dolphin (Relationship b/t Article III and Article XI)
Panel Report – (1991) (un-adopted)

· Legal Issue: case illustrates the distinction b/t quantitative restrictions on importation (QRs), on the one hand, and internal measures applied at the point of importation, on the other; while QRs are prohibited by Article XI:1, contracting parties are permitted by Article III:4 and the Ad Note Article III to impose internal regulations on products imported from other parties as long as it:

· Does not discriminate b/t products of other countries in violation of the MFN (Article I:1)
· Is not applied so as to afford protection to domestic production, in violation of the national treatment (Article III:1)
· Accords to imported products treatment no less favorable than that to like products of national origin (Article III:4)
· Facts: the U.S. had claimed that the direct import embargo on certain yellowfin tuna and products from Mexico constituted an enforcement of domestic requirements that yellowfin tuna be harvested w/fishing techniques designed to reduce the incidental taking of dolphins
· Issue: whether the tuna harvesting regulations could be regarded as a measure that “applies to” imported and domestic tuna w/in the meaning and consistent w/Ad Note Article III
· Article III – applies national treatment principle to both regulations and internal taxes; the Panel considered that the approach to Article III:4 should be consistent w/the approach to Article III:2:
· The travaux préparatoire concerning border tax adjustments suggests that, under Article III:2, contracting parties may apply border tax adjustments w/regard to those taxes that are borne by products, but not for domestic taxes not directly levied on products
· Ad Note III – covers only internal taxes that are borne by products; the Panel considered that it would be inconsistent to limit the application of the Note to taxes that are borne by products while permitting its application to regulations not applied to the product as such (introduction of possible QRs would fall under the Article III test – national treatment – instead of falling under Article XI) ( should cover only those measures that are applied to the product as such
· Article III:4 – even if the provisions of the U.S. regulation were to be considered as regulating the sale of tuna as a product, it would not meet the requirements of III:4 – calls for a comparison of the treatment of imported tuna as a product w/that of domestic tuna as a product
· Regulations governing the incidental taking of dolphins could not possibly affect tuna as a product; U.S. is obliged to accord treatment to Mexican tuna no less favorable than that to U.S. tuna, whether or not incidental taking of dolphins by Mexican vessels corresponds to that of U.S. vessels!
· The MMPA regulates the domestic harvesting of yellowfin tuna to reduce the incidental taking of dolphin, but these regulations would not directly regulate the sale of tuna or affect tuna as a product; import prohibition on yellowfin tuna and products and do not constitute internal regulations covered by Ad Note Article III ( comes under Article XI
X Comparative Law – EC Approach to QRs
Dassonville (ECJ 1974) – (French/Belgian importers of “Scotch Whiskey”)
· Issue: whether a national provision prohibiting the import of goods bearing a designation of origin constitutes a measure equivalent to a quantitative restriction w/in the meaning of EEC Treaty Article 30
· Decision: all trading rules enacted by Member States which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade are to be considered as measures having an effect equivalent to quantitative restrictions

· In the absence of a Community system guaranteeing the authenticity of a product's designation of origin, a Member State can take measures to prevent unfair practices; however, these measures should be reasonable and the means of proof required should not act as a hindrance to trade ( such measures cannot constitute a means of arbitrary discrimination or disguised restriction on trade

Cassis de Dijon (ECJ) – (German minimum alcohol content requirement)
· Issue: whether the fixing of a minimum wine-spirit content for potable spirits come w/in the concept of measures having an effect equivalent to quantitative restrictions on imports in EEC Treaty Article 30

· Decision: rejected Germany’s arguments that the minimum alcohol content requirement does not serve a purpose in the general interest (consumer protection) and cannot take precedence over the requirement of the free movement of goods; the unilateral requirement imposed constitutes an obstacle to trade

Keck (ECJ) – (French prohibition on “resale at a loss”)
· Issue: whether the prohibition in France of “resale at a loss” compatible w/the principles of the free movement of goods, services and capital; and whether the French legislation is liable to distort competition b/c it makes only resale at a loss a crime, exempting dumping by manufacturers, and it discriminates on grounds of nationality

· Decision: no discrimination – concerns any commercial activity carried out in the national territory; national legislation imposing a general prohibition on “resale at a loss” is not designed to regulate trade in goods b/t Member States; such legislation may restrict volume of sales, but this is insufficient to characterize the legislation as a measure having equivalent effect to a QR
· Obstacles to free movement of goods or rules that lay down requirements to be met by such goods (i.e. designation, form, size, weight, composition, presentation, labeling, and packaging) constitute measures of equivalent effect prohibited by Article 30; this includes rules applied w/o distinction to all products unless their application can be justified by a public‑interest objective

· National provisions restricting or prohibiting certain selling arrangements that do not hinder directly or indirectly, actually or potentially, trade b/t Member States, are not prohibited by Article 30, so long as those provisions are universally applied in the national territory ( overturned Dassonville
Y Comparing the EC approach to the WTO approach to the Article XI/Article III dilemma
Interpretation of QRs:

· WTO – imposed at the border and discriminatory (implies that a state only has to justify itself if the measure is discriminatory; approves of non-discriminatory, origin-neutral measures)

· Article XI – construed only to apply to QR measures applicable to imports and exports b/c of Ad Note Article III; measures that do not stop the product at the border, but have the effect of excluding them from the marketplace are not considered as QRs; the only time that these measures can be attacked is if they are discriminatory, which is usually not at issue when debating QRs

· EC – any rule that distorts trade (would imply that all domestic regulations negatively affect trade, or marketplace access, are therefore violations of the prohibition on QRs); the expansive view taken by Dassonville suggests that any internal rule would violate Article XI; any such requirements would become QRs; this is b/c the prohibition on QRs is not a prohibition on discriminatory behavior

· Under this method, the complaining party just needs to show that the regulation distorts the market; the burden then shifts to the defending party to justify the measure

Ad Note Article III

· “Any internal tax or other internal charge, or any law, regulation or requirement of the kind referred to in paragraph 1 which applies to an imported product and to the like domestic product and is collected or enforced in the case of the imported product at the time or point of importation, is nevertheless to be regarded as an internal tax or other internal charge, or a law, regulation or requirement of the kind referred to in paragraph 1, and is accordingly subject to the provisions of Article III [and not Article XI]”

· The argument can turn on how a certain measure (domestic regulation or quantitative restriction) affects the market; should a state be able to circumscribe the requirements of Article XI by writing a regulation that creates an Article III situation?
· Ad Note III was included to counteract the past quotas that were grand-fathered into the GATT; the intent was for these grand-fathered quotas to be considered under Article III instead of Article XI, and therefore they are not grand-fathered! – Ad Note III prevents a state from applying discriminatory measures that are effectively QRs unless there is a public-interest objective
Law of Prohibition versus the Law of Justification
· Harmonization – difference b/t WTO and EU is that the latter has an interest in harmonization of standards and regulations; the EU amended its process to get rid of the unanimity requirement (though standards have not been universally harmonized b/c of political difficulties)
· Law of justification – states have a duty to bring forward justifications for measures; this rules is thought to limit the number of cases brought to the ECJ, but Dassonville did not result in an explosion of litigation
· Measures that do not exclude products at the border, but impose internal regulations:
· EU approach – such measures are exclusionary (law of justification); why?

· (1) EC inherited standards masquerading as safety/environmental regulations and fragmented any kind of harmonization; the ECJ wanted to place all of these standards to the test of justification by prohibiting them all and to force states to rationalize new standards under the law of justification (healthy discipline); standards will be challenged regardless of discriminatory intent
· (2) under the EC regime, transparency of measures opens up trade much more by forcing parties to drop claims on ridiculous rules w/o harmonization

· (3) changes behavior in ways to achieve the same results

**

· WTO – such measure are considered as discriminatory (law of prohibition); why?

· Does not make sense to use the EU method b/c the WTO is much more heterogeneous in application of internal standards; a similar rule might force standards to become harmonized over time; the requirement for proof of discrimination makes it more difficult to challenge measures
· Ad Note III – narrows the issue from exclusion to discrimination; this was intended to take into account the grand-fathered QRs (when a country had an internal regulation regime, they would have been able to use Article XI and claim the QR is grand-fathered; Ad Note III pushes these discriminatory practices to Article III and the discrimination test)
· A country may attempt to charge an Article XI violation first b/c there is no requirement to prove intent; if not, then Article III, though discrimination must be proven (Article III is under the law of prohibition – discrimination is prohibited; Article XI is under the law of prohibition – introduction of QRs are prohibited, though it could come under the law of justification under the EC methodology)
· North-South Issue – the Global North would be able to dictate standards by virtue of its strength; under an EU regime, the Global South would have better ability to challenge those standards; there would not be an explosion of litigation under the latter b/c the WTO is intergovernmental and suits must be brought by governments instead of industries or individuals; net importers would appreciate the discriminatory system over the exclusionary system (can maintain national regulations)
Unit VI: Non-Discrimination (Taxation)

Z Guiding Questions

20. Japanese Shochu II

· This is one of the early WTO Appellate Body Reports. Think of the significance that the Appellate Body incorporated an important element of public international law, i.e., the Vienna Convention of the Law of Treaties, into its own jurisprudence.

· What would be merits and demerits of the “aim and effect” test in terms of market access and state regulation?

· In the interpretation of Article III:2 (Taxation), wouldn’t the second sentence be enough? Ruminate on the Appellate Body’s ruling that the distinction b/t the first and second sentences is “discretionary” and yields no “material” outcome.

21. Chilean Pisco

· What aspects in the questioned measure would be common and different vis-à-vis those found in the Japanese Shochu II?

· What interpretive approach is the most remarkably different from the Japanese Shochu II?

· In interpreting “so as to afford protection” which seems to be the most decisive factor(s): the subjectivity (legislative intent) of a questioned measure, its policy rationale, rational (or necessary / compelling) relationship b/t means and end?

AA Legal Text – Article III:2 National Treatment on Internal Taxation

Article III:1

· The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production

· Interpretation of Article III:1 – “so as to afford protection” – does this mean w/the intention of applying protective measures or w/the effect of applying protective measures; French and Spanish texts imply that this phrase is meant to refer to the “effect” of affording protection

· Article III applies to taxes and regulation that afford protection to the domestic production; Article III:1 can be considered the chapeau; Article III:2 is about taxes and Article III:4 is about regulations; Article III respects the ability of states to shape consumption, but stipulates that states cannot apply these measures in a discriminatory fashion

· From a trade perspective, taxation and regulation are siblings in law – both are means of changing behavior or to shape consumption; taxation has the benefits of revenue building, self-enforcement and abating the dislike of regulation (immorality of regulating behavior); however, taxes can be regressive and would affect the poor more than the rich; regulation has the benefit of being applied more broadly (egalitarian) and is more transparent, though is disliked as a means of shaping behavior

Ad Note III: Paragraph 1

· Internal taxes imposed by local governments and authorities of a contracting party are subject to the provisions of the final paragraph of Article XXIV ( states must take “reasonable measures” to ensure observance of Article III
Article III:2

· (First Sentence) – the products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products
· (Second Sentence) – moreover, no contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1
· Interpretation of Article III:2 – existence of two sentences suggests that there are two rules to be applied; the first sentence applies to violations in respect to “like” products; the second sentence would be violations that do not exactly fit the idea of “like” products ( cannot be taxed in excess of domestic product

Ad Note III: Paragraph 2

· A tax conforming to the requirements of the first sentence of paragraph 2 (meaning that the products are not “like”) would be considered to be inconsistent w/the provisions of the second sentence only in cases where competition was involved b/t, on the one hand, the taxed product and, on the other hand, a directly competitive or substitutable product which was not similarly taxed.
· Interpretation of Ad Note III: Paragraph 2 – in cases where sentence 1 (“like products”) does not apply, sentence 2 kicks in for products that are either in direct competition w/each other or are substitutable ( cannot tax “so as to afford protection to domestic production”

AB Japan – Taxes on Alcoholic Beverages (Japanese Shochu II)
Report of the Panel (1996)
· Issue: dispute concerns the Japanese Liquor Tax Law, which lays down a system of internal taxes applicable to all liquors; taxes each of the various types of alcoholic beverages (i.e. shochu (group A, group B), whisky/brandy, spirits, and liqueurs) at variable taxes depending on alcohol content
· Complaint (EC):

· Claimed that “spirits” (in particular vodka, gin, (white) rum, genever) are like products to the two categories of shochu and that the Liquor Tax Law violates GATT Article III:2, first sentence, by applying a discriminatory tax rate
· In the alternative, claimed that the Liquor Tax Law violates Article III:2, second sentence, by applying a discriminatory tax rate on both “white spirits” (i.e. vodka, rum, gin) and “brown spirits” (i.e. whisky/brandy and liqueurs) which are directly competitive and substitutable products
· Complaint (U.S.):

· Claimed that the Liquor Tax Law violates Article III:2, second sentence, by applying a discriminatory tax rate b/t “white spirits” (i.e. vodka, rum, gin) and “brown spirits” (i.e. whisky/brandy and liqueurs)
· In the alternative, claimed that the Liquor Tax Law violates Article III:2, second sentence, b/c all distilled spirits are directly competitive and substitutable to favored products (i.e. shochu)
· Response (Japan): claimed the law is not intended to protect domestic production of shochu and that spirits, liqueurs, and whiskey/brandy are not “directly competitive and substitutable products” to shochu
· Reasoning:
· Article III:2, first sentence – two-part test

· (1) determination of whether the products are “like” products ( a protective aim-and-effect is inconsequential to the analysis; the term “like product” should be interpreted on a case-by-case basis; “like product” implies that the two products will share, in addition to commonality of end-uses, essentially the same physical characteristics (only vodka passes this test)

· (2) determination if there is the existence of discriminatory taxation b/t the “like” products ( determined that the taxation on vodka was discriminatory and rejected Japan’s rationale

· Article III:2, second sentence: (1) whether the products, though not “like” products, are directly competitive and substitutable goods by their physical characteristics, similarity in end-uses, availability to the public and marketing and by cross-price elasticity (liquors are price competitive); (2) whether the taxation scheme is intended to “afford protection” to domestic production
· Panel rejected the Japanese argument that price-cost elasticity showed that the price ratio b/t the products was 1:1; this would suggest that the tax was not discriminatory and, in fact, made the imported products more competitive; the Japanese did not respond to the argument that the tax should have been ad valorum (flat tax); Panel also rejected the Japanese argument that alcohol sales are in a vertical market (producer is also the distributor) and this arrangement would allow these companies to defraud the Japanese tax scheme
· One of the difficulties to the Japanese argument is that prices can exist w/in a range and fluctuate b/t product brands; comparing different brands of whiskey w/ different brands of shochu might produce different results; in this case, πs challenged the econometrics and the source of the Japanese figures (i.e. most expensive shochu vs. the cheapest whiskey)

U.S. Submission to the Appellate Body
· Claimed that the Panel erred in refusing to interpret Article III:2 in light of Article III:1, which espouses the purpose of the national treatment obligation in non-binding terms; doing so does not require an evaluation of the subjective motivations behind government measures (aim-and-effect) ( in order to discern whether a distinction is being drawn for protectionist purposes, the Panel should examine both the effect of the distinction and its aim in accordance w/Article III:1 (this is the method employed in Article III:4 cases of discrimination in regulation)
· Claimed that the Panel erred in determining that physical characteristics are the pre-eminent distinction for “like product”; such a definition could lead to absurd results when applied to other product types; moreover, such a designation is inconsistent in application (i.e., awamori shochu is made w/molasses)
· Claimed that the Panel erred in not looking at the purpose of any discriminatory tax scheme; such failure would lead to prohibitions on tax distinctions that have no protective purpose

Appellate Body Report – (1996)
· Interpretation of Article III:1 – the proper interpretation is, first of all, a textual interpretation; the Panel is correct in seeing a distinction b/t Article III:1 (general principles) and Article III:2 (provides for specific obligations regarding internal taxes and internal charges); the general principle informs the rest of Article III
· Article III:2, first sentence – does not invoke the guiding principle of Article III:1; must mean that if the specific requirements of Article III:2, first sentence (“likeness” and difference in taxation) are established, the presence of protective measures does not need to be established; taxation that is in excess of those on like domestic products is a prima facie violation
· “Likeness” should be narrowly interpreted on a case-by-case basis; however, determination b/t “like products” and “directly competitive or substitutable products” under Article III:2 is not “an arbitrary decision” as suggested by the Panel but a discretionary decision made in considering the various characteristics of products
· Article III:2, second sentence – specifically references Article III:1’s guiding principle; there are three guiding requirements that must be met under this provision:
· The imported products and the domestic products are “directly competitive or substitutable products” which are in competition w/each other

· The directly competitive or substitutable imported and domestic products are not similarly taxed
· The dissimilar taxation of the directly competitive or substitutable imported domestic products is “applied ... so as to afford protection to domestic production” – not a question of intent
· Article XX – using an aim-and-effect test as part of the Article III:2 inquiry would be redundant b/c Article XX provides for the only permissible policy rationales
Serena B. Wille, Case Note – Fiscal Sovereignty and the AB’s approach to Article III:2
· The most important question was not whether the Japanese Liquor Tax Law discriminated against imported liquors under Article III:2; rather, it was how to design a test for Article III:2 that does not encroach upon the fiscal sovereignty of the Contracting Parties to the Agreement
· The Panel and the AB employed a test that restricts fiscal sovereignty by not including in its analysis whether a tax scheme is made w/the purpose of protectionism; both sections of Article III:2 should be read in light of Article III:1 and its guiding principle
· Rationale for the Aim-and-Effect Test:
· Fiscal sovereignty – governments frequently distinguish b/t products for non-trade policy reasons, such as social policies manifested in fiscal policies of the state; an infinite number of non-trade fiscal policies can distort the market and affect trade but should they all be struck down as discriminatory?
· Product differentiation – allows for governments to distinguish b/t products for the purpose of non-trade fiscal policies; governments should be able to make these distinctions to follow policy choices; using an aim-and-effect test will allow governments to make distinctions b/t products based on small characteristics w/o the risk of an over-inclusive “likeness” or “directly competitive” inquiry
· Article III:4 (prohibition on discriminatory regulation) includes an evaluation of the aim of the regulation as part of its test; Articles III:2 and III:4 should produce the same result; harmonization would allow governments to choose freely b/t taxation and regulation; moreover, the “likeness” test for Article III:4 is broader than Article III:2 and would catch more violations than the latter
· Article XX – the Panel’s test allows for a state to defend its tax measure under Article XX, but this constrains the parties into the narrow Article III:2 test (i.e. luxury tax is not included); Article XX should only apply to violations based on origin-specific measures, as opposed to the origin-neutral measures Article III:2 is intended to circumscribe
AC Likeness and Directly Competitive or Substitutable

Why is “likeness” so important?

· Comparative advantage – prohibits states from distorting competition; “like products” have a high level of competition (directly proportional to competitiveness); difference b/t “like” products and “substitutable” products is a function of degree; most trans-national trade is at the wholesale level; the difference in prices caused by taxes is very important to international traders

· Cross-price elasticity – economics of competition – can be useful when there is a high degree of substitutability (“no false positives”); when there is a low degree of substitutability, it is not probative

· Can only measure the perceived substitutability of products – for two products that are objectively substitutable but are not subjectively substitutable (i.e. Chilean wines vs. French wines; margarine vs. butter/olive oil for bread; shochu vs. other distilled liquors); consumers must be educated in the substitutability of certain products in order to realize a high cross-price elasticity; there may be a lag b/t the perception of substitutability and actual substitutability
· Cross-price elasticity (consumer perceptions) can be distorted by existing tax regimes (i.e. British tax on wines vs. tax on beer; compared to perceptions in Germany, which produces both); using the example of another market can show that there is a degree of substitutability that may have been missing in an initial cross-price elasticity test; international trade is about opening markets by introducing products that are new to the marketplace; reliance on the cross-price elasticity test would distort the actual substitutability of products under Article III:2
· Article III prohibits a state from impeding actual and potential competition – “directly competitive or substitutable” ( when a product becomes substitutable it has the potential to be competitive; once a consumer discerns the substitutability of products, they become competitive
Different consequences flow from the distinction under the test established by the Panel/AB

· Violation of Article III:2, first sentence: “like” products that have different tax schemes are automatically considered to be discriminatory
· Even the smallest tax difference will effect the behavior of consumers; it is presumptive that a tax difference will effect the competitiveness of the “like” import

· Violation of Article III:2, second sentence: must be taxed “so as to afford protection”; the tax must not be proportionately discriminatory; a small difference in tax may not effect behavior; though an appreciable tax difference will effect consumer behavior; it must be more than de minimus
· What expresses best the competitive relationship b/t products?

· Price-ratio – if the products’ price-ratio (product a / product b) remains the same before and after tax, then the tax is not distorting competition; even if a tax is flat (ad valorum), the increase in tax would decrease the ability of purchasers to purchase (taxes the product out of competition)
· Ad valorum – tax on the value – if the tax is ad valorum it is easier to see if there was a distortion in the competitiveness on the products; states do not always tax ad valorum
· Getting rid of the distinction b/t substitution and likeness suggests that the effect of the tax should be determined in order to know if the tax scheme distorts competitiveness
· Motive analysis – even if the basis for the difference in tax has a legitimate rationale (alcohol content) there may be the appearance of discrimination by virtue of differences built-in to the tax scheme (jump from 32% taxed at $2 to 36% taxed at $10)

· Legal analysis – price-ratio can help determine if the tax scheme actually has a discriminatory effect; regardless of the tax differences, what are the prices of the products before and after the tax; the introduction of the tax can favor the imported products by making a product more competitive
· Third-party market analysis – compare third markets to see if the products are comparable on the likeness analysis

Method 1 (WTO) and Method 2 (U.S.) – different approaches to the phrase “… so as to afford protection”
· Method 1

· The first step of the Panel was to look at the effect of the taxation to see if there is a difference in treatment on the “like” domestic and imported products; this test requires one to deduce if there is an adverse effect on the imported product

· Method 2

· Requires a similar first stage (determination of “likeness” or substitutability); the second step looks to see if there is a difference in taxation (effect); the third stage looks at the actual aim of the tax difference (aim); the defending party would then have to show plausible alternatives that would rationally explain the difference in the tax burden; the tax would have to be origin-neutral
· Comparing Methods 1 and 2 – Italian Recycled Oil Case (tax difference b/t recycled oil (low tax) and refined oil (high)); under Method 1, the Panel would look to Art. XX (i.e., environmental concerns) to find an exception to the violation; under Method 2, the Panel would be able to allow the Italians to deny that there is a violation of National Treatment b/c there is no protective purpose for the tax; the difference b/t these methods is that Method 1 suggests that there is a excusable violation, Method 2 suggests that there is no violation! ( constructive intent (presumption that there is a violation unless the party can provide a plausible reason for the tax difference)
· Why are the Americans pushing for Method 2?
· Burden Shift – in Method 1, the defending state has the burden of showing their Art. XX exception; in Method 2, the π-party has the burden of proving that there is no plausible rationale for the taxation scheme (burden shift) ( makes a case Δ-friendly and π-hostile
· Availability of exceptions – in Method 1, the defending state is limited to the justifications listed in Art. XX; in Method 2, any legitimate, rational policy would legitimate the tax measure in addition to those listed in Art. XX
· So far, there has been only one successful argument – legitimate policy – that would require Method 2 – the luxury tax ( rule of thumb: non-economic rationales are more plausible
· All Art. XX exceptions are subject to the test of least-restrictive measure; would the U.S. push for this methodology if there is only one exception so far?
· Symbolism – a lot of this has to do w/symbolic motives; Method 2 allows states to derogate w/o actually having violated the agreement; seems silly to say that a country is violating nondiscrimination policies when they have a reasonable justification (i.e., banning carcinogens)
· Why is the WTO resisting the use of Method 2?
· May make Art. XX seem redundant: Art. XX must be present to serve some purpose, especially for Art. XI; the danger is that Art. XX shows a precise difference b/t Art. III, sentences 1 and 2
· Proponents of Method 2 could argue that Art. XX is a general exceptions clause and is relevant to Art. III when there is a non-origin neutral tax measure
· It may be difficult to deduce intention behind taxation schemes; divining legislative intent is near impossible w/present-day democracies; looking at subjective aims can be difficult, whereas looking at objective effects can be more determinative; under either Methods 2 and 3, the court would have to determine whether the policy rationale (Method 2) or relevant comparator (Method 3) was actually contemplated by the tax scheme!
· Why may the Global South prefer use of Method 1?

· Method 1 is more multilateral and reflects a bargain made b/t the parties; Method 1 also implies that parties have undertaken an obligation of not imposing discriminatory policies and, if they are done, to justify that decision; Method 2 would imply that a state was justified to use a unilateral means of inserting justifications that allow discrimination

Method 3 (Weiler’s method of choice):
· What is the relevant comparator? – one way of saying that you are not discriminating b/t two products is to say that a certain characteristic is not a relevant comparator b/t the two (i.e., prohibition on discrimination b/t blacks and whites is to say that race is not a relevant comparator)
· For different circumstances, we can change different comparators (i.e., for bathroom construction, the relevant comparator should not be sex/gender, but should be “pee-ability” – for that function, men and women are different)
· In trade – the implicit comparator is the marketplace (how the product situates itself vis-à-vis the consumers; if a product positions itself in a similar way, then we can find the relevant comparator)
· One way of explaining the Italian Oil case is market (how the products situate themselves vis-à-vis each other or what the product does in the marketplace); this is akin to Methods 1 and 2; in the former, you would find an Art. XX exception; in the latter, you would look for the policy rationale through the aim-and-effect test
· Method 3 would look to find a new comparator; in Italian Oil, we could look at ecological efficiency as the relevant comparator; in this instance, the recycled oil is more efficient and therefore is unlike the refined oil; a different tax scheme would not be discriminatory on this analysis!

· Method 3 would require a justification for using a certain comparator (defense) and a determination that it is a legitimate comparator (judicial function) ( a rational relationship b/t the taxation scheme and the policy objective must be discernable and cannot be arbitrary
· Application to The Asbestos Case
· Method 1 – sheetrock and drywall are “like” products; different tax schemes would affect the marketability of each product; the Panel found a violation under Art. III:4, but found that France was justified by exceptions under Art. XX
· Method 2 – sheetrock and drywall are “like” products; different tax schemes would affect the marketability of each product; cannot determine if there is a violation of Art. III:4 until the policy rationale of the taxation difference is determined

· Method 3 – France could argue that these are not like products based on the fact that the comparator is not marketability but risk; if this is so, then the products are not “like” products (sheetrock w/o asbestos is not risky; sheetrock w/asbestos is risky); the purpose of the regulation was to protect consumers from the risk of asbestos poisoning; the court would have to determine whether the chosen comparator is legitimate
· Difference b/t Methods 2 and 3

· Only through Method 3 would we find the real distinction in real world terms; the actual boundaries of discrimination can be understood only through Method 3

· How a product is described improves understanding of the process for policy-making

· Difference is measurable in determining what the courts are doing when they make distinctions

**

AD Chilean Pisco (2000) and Italy – Automobiles
Chilean Pisco (2000)
· AB recognized that the objective consideration of a policy test can be helpful in finding the discrimination, but the aim and effect test is not probative, it is only evidence in addition to the actual structure of the measure

· Facial neutrality is not sufficient to w/stand scrutiny under this provision; the fact that some imports are in the lowest tax category, and some domestic spirits are in the highest, does not insulate a measure from scrutiny
· READ Exam Case
Italy – Automobiles (ECJ)
· Italian government placed a tax regime on automobiles that referenced engine capacity; diesel cars less than 1000cc, the tax was 500 euros; more than 1000cc, the tax was 1000 euros; Fiat, an Italian company, came out w/a 1580cc; Italy changed the tax scheme to 1600cc as the benchmark; foreign car-makers urged that this tax regime discriminated against imported cars
· Taxation by engine capacity and environmental concerns must be based on some sort of rational relationship; if the difference in engine capacity is a certain percentage, the tax difference should be proportionate
· Counterarguments – this could be administratively cost-prohibitive; a tax scheme that has a similar effect as a regulation cannot be invalidated b/c it is a tax scheme; this is an acceptable argument b/c the comparator has a strong public rationale (it is not arbitrary); the regime must be scrutinized in relation to the professed rationale (compare 1800cc Mercedes w/the most polluting 1600cc)
Unit VII: Non-Discrimination (Regulation)

AE Guiding Questions

22. Malt Beverages

· Is the panel’s stance too generous? Could it be abused? Is it in line w/the text of Art. III:2 and 4? Compare this case w/Shochu II. 
· What is the relevance, under the panel’s approach, of disparate impacts on imports and domestic goods? How can one reconcile the findings in para. 5.73 and para. 5.19?

· In what regard is this different from the Appellate Body’s hint in para. 100 in Asbestos?

23. Asbestos
· Does the import ban imposed on asbestos and asbestos products fall under GATT Art. XI or Art. III? Are you convinced by the Panel’s finding? What would happen if instead of subject to a ban, asbestos would be subject to a higher tax?
· Why was France (the EU) dissatisfied w/the ruling despite the victory?

· Is the Appellate Body’s approach, taking account of the risk level, consistent w/the theory of “aim and effects”? What if the criterion of distinction is not related to physical characteristics? Does the Appellate Body’s approach take into account whether the measure achieves its aim?

· Consider the obiter dictum on “less favorable treatment” in para. 100 of the Appellate Body report. What point does the Appellate Body intend to express? Is this related to “aim and effects”?

24. Jurisprudential development

· Consider the Appellate Body’s decisions of the two units on national treatment: what general concept has the Appellate Body developed? 
· Is there convergence b/t Art. III:2 and 4? Is there an interpretative alternative? Is the notion of “likeness” the same in Art. III:2 and III:4?

AF Legal Text – Article III: National Treatment on Regulation
Article III:1
· The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production
Ad Note III: Paragraph 1

· Internal taxes imposed by local governments and authorities of a contracting party is subject to the provisions of the final paragraph of Article XXIV – states must take “reasonable measures” to ensure observance of Article III
Article III:4

· The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favorable than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use
Article XX
· Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination b/t countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures:

· (a) necessary to protect public morals
· (b) necessary to protect human, animal or plant life or health
AG Malt Beverages (1992)

Panel Report
· Facts: following the end of Prohibition, each state structured independent legislative and regulatory authority regarding regulation/taxation of alcoholic beverages; all states adopted a three-tier system under which the production, wholesale distribution and retail sale of alcohol are kept separate; the measures before the Panel apply to beer, wine and cider; certain states distinguish b/t beers w/an alcohol content of 3.2% by weight (4% by volume) or lower and those w/a higher alcohol content
· Legal Arguments of the Parties:

· Canada’s argument: restrictions on points of sale, distribution and labeling based on the alcohol content of beer above 3.2% alcohol by volume maintained in the U.S. by the states of Alabama, Colorado, Florida, Kansas, Minnesota, Missouri, Oklahoma, Oregon, and Utah were inconsistent w/Articles III:1 and III:4; U.S. accounts for 90% of Canadian exports of beer; the discriminatory practice of individual states limited the ability of Canadian companies to compete in the U.S. market
· U.S. argument: noted that it is important to bear in mind that each state practice had unique regulatory purposes for enacting their legislation which should be examined individually; in addition, the alleged discriminatory affect should be examined in respect to imported beer from all countries; although Canada’s exports have decreased, imports from other countries have increased in quantity and value
· Beer Alcohol Content: “like product” – Canada argued that the 3.2% line was arbitrary; they cited the Harmonized System on tariffs and the U.S. IRS Code, both of which establish a distinction only at the 0.5% line; this in addition to the fact that most U.S. produced beer falls into the below 3.2% category establishes discriminatory practice; the U.S. argued that the measure is non-discriminatory since imports and domestic products are treated the same; in addition, the U.S. stated that high alcohol beers could not be considered “like” low alcohol beer b/c the latter appealed to a distinct market segment and fell under a state interest to discourage consumption of high alcohol beers for public safety, health and morals; Canada countered that a distinct market segment is not a determining fact of “like product” and such practice reinforces market segmentation and crystallizes consumer preferences, discouraging direct competition
· Article XX Exceptions: U.S. argued that Art XX paragraphs (a) and (b) exempt states who use regulations in the legitimate interest in protecting the public morals and health; Canada argued that the U.S. failed to establish that these measures were “necessary” and were a disguised restriction on international trade (as stated in the headnote of Art. XX); Canada cited state practice of restricting the locations where beer over 3.2% could be sold compared to those w/lower alcohol content and the imposition of labeling requirements
· Findings: although there is overlap in markets for the two types of beer, there is evidence of market differentiation and specialization; both the statements and the legislative history suggest that the alcohol content has not been singled out as a means of favoring domestic producers over foreign producers; there was no evidence submitted that the choice of the particular level of alcohol content has the purpose or effect of affording protection to domestic production ( Method 2?
AH Asbestos (2001)

Panel Report

· Facts/Issue: French government introduced a measure banning the domestic production and importation of asbestos and products containing asbestos for the stated reason of protecting workers and consumers; the measure included a temporary exception for asbestos products that do not have substitutes that pose a lesser occupational health risk or provide technical guarantees of safety corresponding to its end-use
· Canadian Claims: ban is a technical regulation covered by the TBT and is incompatible w/Arts. XI (elimination of QRs) and III:4 (National Treatment)

· Analysis of Arts. III:4 and XI:
· Both parties agree that Art. III:4 applies to the sale and domestic marketing of all varieties of asbestos fibers and any product containing them
· Canada – considers that Art. XI:1 applies to the ban b/c Ad Note Article III would only apply if the measure is applicable to both the imported product and to the domestic product (the ban on manufacturing, processing, selling and domestic marketing is, in practical terms, equivalent to a ban on importing asbestos fiber)
· EC – the import ban is merely the logical corollary of the general prohibition on the use of asbestos products; the domestic measure applies to both domestic and imported products
· Panel – fact that France no longer produces asbestos or asbestos-containing products does not suffice to make the measure a violation under Article XI:1; consequently, the measure “applies to an imported product and to the like domestic product” w/in the meaning of Ad Note Article III
· Violation of Art. III – Panel’s approach to “likeness” analysis: examines whether asbestos is like to its substitutable products through examination of the following “factors”:
· Properties, nature and quality of the products:
· Rejects Method 2 – rejects EC’s contention that risk to health should be considered in determining a product’s nature and quality; asserts that Art. XX allows states to adopt trade measures aimed at public policy; introducing the risk factor into the “likeness” analysis would allow states to avoid the obligations in Art. XX, particularly the test of necessity, and allow possible abuse of Art. XX; the risk criteria would become decisive when assessing the likeness of products in every case in which it was invoked, irrespective of the other criteria applied
· Utilizes Method 1 – these characteristics must be examined in light of market access for the products; although the Panel accepts that asbestos is a unique product based on it physical and chemical characteristics, they determine that the products are equivalent, if not identical, based on their respective applications
· End-use: suggests that even a few overlapping end-uses are sufficient to fall w/in “like products”
· Consumers’ tastes and habits: dismisses this as a criterion b/c it would not provide clear results (manufacturers would be considered the consumers, not end-users)
· Tariff classification: rejects that the different sections for the products is determinative; more of a function of the products mineral/vegetable or artificial/natural distinctions
· Discrimination (less favorable treatment): concludes that the measure is de jure discriminatory b/c it treats imported asbestos less favorably than domestic substitute products (disregards EC argument that there is no de facto discrimination even though the measure is neutral in effect and most substitutes are also imported into France from 3rd countries) ( no analysis of Article XX
Appellate Body Report

· Issues on appeal: whether the Panel erred in its interpretation and application of the term “like products” in Art. III:4 (EC?) and whether the Panel erred in finding that the measure at issue is “necessary to protect human… life or health” under Article XX(b) (Canada?)
· Interpretation of “like products” in Art. III:4:
· Must turn to the “general principle” in Article III:1, rather than to the term “like products” in Article III:2, which contains two separate sentences, each imposing distinct obligations (the first lays down obligations in respect of “like products”, while the second lays down obligations in respect of “directly competitive or substitutable” products); by contrast, III:4 applies only to “like products”; harmony attributed to two sentences in III:2 cannot be replicated in interpreting III:4
· “Like” in III:4 is to be interpreted to apply to products that are in a competitive relationship; “likeness” is, fundamentally, a determination about the nature and extent of a competitive relationship b/t products; product scope of III:4, although broader than the first sentence of III:2, is not broader than the combined product scope of the two sentences; thus, even if two products are “like”, that does not mean that a measure is inconsistent w/III:4 ( complaining party must still establish that the measure accords “less favorable treatment”
· “Likeness” analysis:

· Criticized Panel for giving cursory consideration to the four criteria for “likeness”; in particular, examination of all the evidence relating to end-uses or consumer preferences was inadequate
· Criticized Panel for dismissing health risk as a factor to determining the physical property of a product; consideration of evidence relating to the health risks associated w/a product, under Article III:4, does not nullifies the effect of Article XX(b); Articles III:4 and XX(b) are distinct and independent provisions, each to be interpreted on its own w/different inquiries
· Under III:4, evidence relating to health risks may be relevant in assessing the competitive relationship in the marketplace b/t allegedly “like” products (Method 1)
· Similar evidence serves a different purpose under XX(b) (whether there is sufficient basis for “adopting or enforcing” a WTO-inconsistent measure on the grounds of human health)
· Determined that the products are physically different (according to the four criteria) and shifts the burden to Canada to show a competitive relationship in order to overcome a non-likeness finding; since Canada did not produce such evidence, the products were found to be unlike
AI National Treatment in Taxation and Regulation: Why the Different Approaches?
The Test of “Likeness”

· Did the drafters of Article III mean for “likeness” to be interpreted differently in III:2 and III:4?

· Was it intended to create different scopes b/t taxation and regulation policies?

· Weiler – Article III:4 should cover the same scope as III:2; however, the AB decided that III:4 is the combined scope of III:2, first and second sentence

· In Tuna-Dolphin, the Panel determined that Ad Note Article III suggests that III:4 should be harmonized w/III:2 in relation to its application to both
· It would be inconsistent to limit the application of the Note to taxes that are borne by products while permitting its application to regulations not applied to the product as such; such an interpretation would have every regulation, regardless of its application, fall under the national treatment test (Article III) instead of falling under Article XI (prohibition on QRs)

Did the Appellate Body apply Method 3?

· No, the AB stuck w/the market (competitive relationship b/t products) as the relevant comparator, but allowed health risk as a factor in determining the “likeness”
· Panel was faulted for not adequately determining “likeness”; the level of risk, comes in only at the point of justification under Article XX(b); the AB disagreed and stated that health risk might effect the competitive relationship; this is still Method 1! (competitive relationship determines “likeness”)
· Weiler – if the Panel had held health risk as a factor in “likeness” and competitive relationship, and Canada had retorted that the health risk would not affect the competitive relationship, the Panel would have to have found that the measure was discriminatory on its face; France/EC would have to respond that the measure was justified by Article XX(b) ( this is Method 1

· In regulation, absolute bans may reflect the fact that middle-users (w/lower risk aversion) may still use a hazardous product regardless of the potential harm to end-purchasers

· How do we know that the AB did not endorse Method 2? – AB only states that the products were not in competition w/each other; never asked whether the regulation was unfavorable or not; they could have continued, asked this question and scrutinized the legislative intent; but if they wanted to use Method 2, this was the “classroom case”; the language is consistent w/Methods 1-3, which confuses the analysis
· Why did the AB spend time proving that the products were not in competition w/each other if they would have fallen under the Art. XX exceptions? – the inability of the WTO mechanism to remand a case back to the Panel may explain the analysis of the AB (followed the “undisputed facts” to make a judgment on the issue of “likeness” and competition); the AB is hinting to Canada that there would be exceptions under Article XX(b) and the health exceptions of the TBT and that the case would fail if brought again
Unit VIII: General Exceptions

AJ Guiding Questions

25. Thai Cigarette

· This report has been harshly criticized as “pro-trade” biased. Is the panel’s perspective on the “least trade restrictive” measure plausible? 

· Is the panel’s rejection of the WHO’s opinion justified and legitimate? Would a panel or the Appellate Body give the same reasoning and conclusion had the case been brought under the current system? 

· Did the panel fully take into consideration the fact that Thailand was a “developing” country when it imaginatively raised an alternative of the “least trade restrictive” measure?

26. Gasoline

· This is the very first case under the new WTO dispute settlement system. Note carefully the difference in rulings b/t the panel and the Appellate Body report.

· In this case, the Appellate Body created the so-called chapeau test. Is this unacceptable judicial activism?

· How would Tuna I and II have been ruled under the Gasoline jurisprudence? Would such rulings have been much different from the original un-adopted ones under the old GATT system? 

27. Asbestos

· Could the Appellate Body have stopped its ruling at the Article III stage in the name of judicial economy w/o going further to Article XX?

28. Korean Beef

· In this case, the Appellate Body devised a new set of “necessity” tests that can be dubbed “weighing and balancing” tests. Should the Appellate Body engage in such weighing and balancing? Wouldn’t such test overstretch the Appellate Body’s mandate under the WTO dispute settlement system?

· Shouldn’t the chapeau play a crucial role in the reasoning?
AK Legal Text – Article XX: General Exceptions
GATT 1994 Article XX: General Exceptions 

· Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination b/t countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures:
· (a) necessary to protect public morals;
· (b) necessary to protect human, animal or plant life or health;
· (c) relating to the importations or exportations of gold or silver;
· (d) necessary to secure compliance w/laws or regulations which are not inconsistent w/the provisions of this Agreement, including those relating to customs enforcement, the enforcement of monopolies operated under paragraph 4 of Article II and Article XVII, the protection of patents, trade marks and copyrights, and the prevention of deceptive practices;
· (e) relating to the products of prison labor;
· (f) imposed for the protection of national treasures of artistic, historic or archaeological value;
· (g) relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction w/restrictions on domestic production or consumption;
· (h) undertaken in pursuance of obligations under any intergovernmental commodity agreement which conforms to criteria submitted to the CONTRACTING PARTIES and not disapproved by them or which is itself so submitted and not so disapproved;*
· (i) involving restrictions on exports of domestic materials necessary to ensure essential quantities of such materials to a domestic processing industry during periods when the domestic price of such materials is held below the world price as part of a governmental stabilization plan; provided that such restrictions shall not operate to increase the exports of or the protection afforded to such domestic industry, and shall not depart from the provisions of this Agreement relating to nondiscrimination;
· (j) essential to the acquisition or distribution of products in general or local short supply; provided that any such measures shall be consistent w/the principle that all contracting parties are entitled to an equitable share of the international supply of such products, and that any such measures, which are inconsistent w/the other provisions of the Agreement shall be discontinued as soon as the conditions giving rise to them have ceased to exist. The CONTRACTING PARTIES shall review the need for this subparagraph not later than 30 June 1960

Notes: Interpretation of Art. XX

· Must read exceptions a-j in light of the chapeau, but also in relation to modern teleology (i.e., in Turtle-Shrimp the WTO accepted a broader interpretation of “exhaustible resources” even though it professed that it was operating under a textual analysis)
· In the chapeau, a distinction is made b/t “arbitrary” and “unjustified” and “disguised restriction on trade”
· Arbitrary – refers to a kind of denial of due process; a measure is not considered arbitrary if it does not affect its target disproportionately in comparison to domestic products (disparate impact)
· Unjustified – the measure does not do as it says it does
· Disguised restriction on trade – viewed as the broadest term and is inclusive of the other two

· Distinction b/t “necessary” and “relating to”

· Necessary – can be considered code for least-restrictive measure; for a measure to be considered “necessary” under Article XX(b), there cannot be reasonably available measures that are consistent or less inconsistent w/GATT; a more restrictive measure would not be considered necessary; a least-restrictive measure is presumptively void of protectionist intent
· Weiler suggests that it is a good discipline to translate the least-restrictive measure into dollar terms; this allows us to view the measure in terms that are easily understandable
· Relating to – Gasoline Panel and AB determined that this phrase should encompass measures that are primarily aimed at the stated goal; although the term implies a loose relationship b/t the measure and the thing to be protected, the AB, in Turtle-Shrimp, applied the least-restrictive measure test
· Gasoline – difference b/t “necessary” and “relating to” may be moot since the AB interpreted the chapeau’s three, distinct tests as being a pseudo-necessity test (least-trade restrictive measure)

· Another possible reason for the Turtle-Shrimp interpretation may have been the result of the AB’s interpretation of XX(g) to include living resources as exhaustible natural resources; in order to conform this interpretation to the chapeau (i.e., disguised restriction on trade) the AB blurred the distinction b/t “necessary” and “relating to”
· General three-tiered test under Article XX:

· Is the measure contemplated by the exceptions (a) through (j)?
· Does it fall under the three standards contained in the chapeau (disparate impact): (1) arbitrary discrimination; (2) unjustifiable discrimination; or (3) a disguised restriction on trade?
· Whether the measure, as adopted, is the least-restrictive measure possible?
· This analysis is similar to the prima facie determination of a violation, but shifts the burden
· See Gasoline for the three-tiered tests applied to Articles XX(b), XX(d) and XX(g)
· The Gasoline Panel first determined whether the challenged measure fell w/in the exceptions; if “necessary” was attached to the exception, the Panel then determined if the measure was the least-restrictive possible; if “related to” was attached to the exception, the Panel considered that the measure must be primarily aimed at the stated goal; the Panel then determined, if necessary, if the measure is applied in conformity w/the chapeau
· Exam Question – in light of Articles III:2, III:4 and XX, is it true that the WTO respects a state’s regulatory autonomy as long as the state does not apply it in a discriminatory way?
AL Thai Cigarette (1990)
Report of the Panel

· Summary of Facts:

· Thailand prohibited the importation of cigarettes and other tobacco preparations, but authorized the sale of domestic cigarettes; importation was granted to a monopoly, subject to multiple taxes, but this monopoly had only done so on three occasions since 1966; the U.S. complained that the import restrictions were inconsistent w/Articles XI:1 and III:2, and considered that they were not justified by Article XI:2(c)(i), nor by Article XX(b)

· Thailand argued, inter alia, that the import restrictions were justified under Article XX(b) b/c the adopted measures could only be effective if cigarette imports were prohibited and b/c chemicals and other additives contained in U.S. cigarettes might make them more harmful than Thai cigarettes; the World Health Organization (WHO) indicated that there were sharp differences b/t cigarettes manufactured in developing countries and those available in developed countries; differences were of public health concern; however, the WHO could not provide any scientific evidence that cigarettes w/additives were less or more harmful to health than cigarettes w/o
· Summary of Findings on Article XX

· Panel found that the internal taxes were consistent w/Article III:2; however, the import restrictions were found to be inconsistent w/Article XI:1 and not justified under Article X1:2(c); the panel concluded that the import restrictions were not “necessary” w/in the meaning of Article XX(b), b/c there were alternative measures consistent w/the GATT, or less inconsistent w/it, which Thailand could reasonably be expected to employ to achieve its health policy objectives (i.e., a ban on cigarette advertising could curb the demand while meeting the requirements of Article III:4)
· Notes:
· The U.S. argued that Thailand could achieve its public health objectives through internal measures consistent w/Article III:4; inconsistency w/Article XI:1 would not be considered “necessary” w/in the meaning of Article XX(b) ( could Thailand use Method 3 and put tougher regulations on imported cigarettes based on their low tar and nicotine levels (as non-like products)?

· The U.S. argued that a non‑discriminatory regulation implemented on a national treatment basis (Article III:4) requiring complete disclosure of ingredients, coupled w/a ban on unhealthy substances, would be an alternative consistent w/the GATT ( wouldn’t there be prohibitive costs associated w/this suggestion (the U.S. DHHS noted that this was an expensive and tedious process)?

AM Gasoline (1996) – paradigmatic case for Article XX jurisprudence
Report of the Panel

· Summary of Facts:

· 1990 amendment to the Clean Air Act promulgated the Gasoline Rule on the composition and emissions effects of gasoline, w/the purpose of reducing air pollution in the U.S. and to ensure that pollution from the combustion of gasoline did not exceed 1990 levels; these rules were established to address the ozone and pollution damage experienced by large U.S. cities from car exhaust fumes

· From 1 January 1995, only “reformulated gasoline” could be sold to consumers in the most polluted areas of the country; elsewhere, only gasoline no dirtier than that sold in the base year of 1990 (“conventional gasoline”) could be sold; applied to all US refiners, blenders and importers of gasoline
· EPA regulation provided two different sets of baseline emissions standards:

· First, required any domestic refiner to establish an “individual baseline”, which represented the quality of gasoline produced by that refiner in 1990 (individually based standard)
· Second, EPA established a “statutory baseline”; intended to reflect average U.S. 1990 gasoline quality and assigned to those refiners who were not in operation in 1990 and to importers and blenders of gasoline; statutory baseline imposed a stricter burden on foreign gasoline producers
· Venezuela and Brazil claimed that the Gasoline Rule was prejudicial to their exports to the U.S. and that it favored domestic producers; accordingly, it was inconsistent w/Articles III:4 and XXIII:1(b), w/Article 2.2 of the TBT Agreement, and was not covered by Article XX
· The U.S. argued that the Gasoline Rule was consistent w/Article III and the TBT Agreement, and, in any event, was justified under the exceptions contained in Article XX, paragraphs (b), (d) and (g)

· Article III
· The Panel found that imported and domestic gasoline were like products, and that since imported gasoline could not benefit from sales conditions as favorable as domestic gasoline, imported gasoline was treated less favorably than domestic gasoline; Gasoline Rule was inconsistent w/Article III
· Article XX – burden of proof in demonstrating that the inconsistent measure comes w/in the scope of Article XX is on the party invoking the exception
· XX(b) – the U.S. had to establish that (1) the policy fell w/in the range of policies designed to protect human, animal or plant life or health; (2) the inconsistent measures were necessary to fulfill the policy objective; and (3) the measures were applied in conformity w/the requirements of the preamble of Article XX

· The Panel agreed that a policy to reduce air pollution resulting from the consumption of gasoline was a policy concerning the protection of human, animal and plant life or health mentioned in Art. XX(b); however, the baseline establishment methods were not “necessary” under Article XX(b) since there were other consistent or less inconsistent measures reasonably available to the U.S.; the Panel did not consider whether the measure conformed to the preamble of Article XX
· XX(d) – the U.S. had to establish that (1) the measures secure compliance w/laws or regulations themselves not inconsistent w/GATT; (2) the inconsistent measures were necessary to secure compliance w/those laws or regulations; and (3) the measures were applied in conformity w/the requirements of the preamble of Article XX

· The U.S. argued that the non-degradation requirements were laws and regulations not inconsistent w/the GATT, and that the baseline establishment methods secured compliance w/these; Brazil considered that the U.S. measures at most enforced a policy objective, not an actual obligation

· The Panel rejected this justification – the baseline methods were not an enforcement mechanism to “secure compliance”, but were simply rules for determining the individual baselines
· XX(g) – the U.S. had to establish that (1) the policy fell w/in the range of polices related to the conservation of exhaustible natural resources; (2) the measures were related to the conservation of exhaustible natural resources; (3) the measures were made effective in conjunction w/restrictions on domestic production or consumption; and (4) the measures were applied in conformity w/the requirements of the preamble of Article XX

· The Panel considered that a policy to reduce the depletion of clean air was a policy to conserve an exhaustible natural resource; agreed w/the interpretation of “related to” in the 1987 report for the Herring and Salmon case which states that the measure had to be primarily aimed at the conservation of an exhaustible natural resource; the Panel determined that the less favorable baseline establishment methods were not primarily aimed at the conservation of natural resources
· In light of these findings, it was not deemed necessary by the panel to determine whether the measure met the conditions set out in the chapeau of Article XX; the Panel concluded that the Gasoline Rule could not be justified under Article XX(b), (d) or (g)

Report of the Appellate Body

· The U.S. appealed but limited its appeal to the Panel's interpretation of Article XX and subpart (g)
· Article XX(g)
· “relating to the conservation of exhaustible natural resources”
· Panel erred in referring to its legal conclusion on Article III:4 (i.e., that the U.S. imposed less favorable treatment on imported gasoline) instead of the measure at issue (i.e., the baseline establishment rules); Panel utilized a conclusion earlier (Article XX(b) analysis) and appears to have applied the “necessary” test not only under XX(b), but also in applying XX(g)
· Finding on the baseline establishment rules – given the substantial relationship b/t the measure and XX(g), the measure cannot be regarded as merely incidentally or inadvertently aimed at the conservation of clean air for the purposes of Article XX(g)
· “if such measures are made effective in conjunction w/restrictions on domestic production or consumption” – appropriately read as a requirement that the measures impose restrictions, not just on imported gasoline but also on domestic gasoline; the clause is a requirement of even-handedness in the imposition of restrictions in the name of conservation (is this redundant of the chapeau?)
· Provision was not intended to establish an empirical “effects” test b/c of problems of causation and the ability of an investigative body to perceive effects that may take time to develop
· Chapeau of Article XX

· Measure must not be applied so as to constitute: (a) “arbitrary discrimination” (b/t countries where the same conditions prevail); (b) “unjustifiable discrimination” (b/t countries where the same conditions prevail); or (c) “disguised restriction” on international trade (may properly be read as embracing restrictions amounting to arbitrary or unjustifiable discrimination in international trade taken under the guise of a measure formally w/in the terms of an exception listed in Article XX)
· The chapeau addresses not so much the questioned measure or its specific contents as such, but rather the manner in which that measure is applied; accordingly, the chapeau is animated by the principle that while Members have a legal right to invoke the exceptions of Article XX, they should not be so applied as to lead to an abuse or misuse
· Concluded that the application of the U.S. regulation amounted to unjustifiable discrimination and to a disguised restriction on trade b/c of two omissions on the part of the U.S.:
· First, the U.S. had not explored adequately means of mitigating the administrative problems; second, the U.S. did not count the costs for foreign refiners that would result from the imposition of statutory baselines
Case Note – Sungjoon Cho

· Critique of the AB’s interpretation of “necessary” and “relating to”

· The words actually used by Art. XX in its several paragraphs (“necessary” in paragraphs (a), (b), and (d) and “relating to” in paragraphs (c), (e), and (g)); imply that WTO Members did not intend to require the same degree of relationship b/t the measure and the policy sought to be promoted
· However, instead of delving into the ordinary meaning of “relating to”, the AB resorted to the interpretive sources of context as well as purpose and object; the AB should have clarified that, b/c the ordinary meaning of “relating to” was ambiguous or likely to produce multiple interpretations, it needed to progress to the next step of interpretation: an analysis of context and purpose and object
· Critique of the AB’s interpretation of “if such measures are made effective in conjunction w/restrictions on domestic production or consumption”

· The AB erred in attributing even-handedness as a requirement to Art. XX(g); a measure that constituted a disguised restriction on trade should fall w/in the ambit of the chapeau; the AB’s interpretation would render the chapeau redundant in light of its the interpretation of Art. XX (g)
· Critique of the AB’s interpretation of the chapeau of Article XX

· The requirement stipulated in the chapeau is independent from those requirements stipulated in paragraphs (a) through (g) of Art. XX; nonetheless the AB imported a legal analysis more suitable to the paragraphs of Art. XX when it dealt w/the chapeau; this test, often cited as “least trade-restrictive” test, is the core of “necessary” test usually reserved for an analysis of paragraphs (a), (b), and (d) of Art. XX; the AB replaced its interpretation of “arbitrary”, “unjustifiable”, and “disguised” w/an interpretation of “necessary”
· Such confusion could lead to the dilution of the distinction b/t “necessary” and “relating to” b/c even if a measure falls w/in the “relating to” test, it would inevitably encounter the “necessary” test later in the chapeau; moreover, the chapeau would be rendered redundant
AN EC – Asbestos (2001)

Report of the Panel

· Summary of Facts:

· Chrysotile asbestos is generally considered to be a highly toxic material (poses significant threats to human health); however, due to their special qualities, asbestos fibers have found wide use in industrial and other commercial applications

· France adopted a Decree which provided for a ban on asbestos fibers and products containing asbestos fibers; provided also for certain limited exceptions to the ban for chrysotile asbestos fibers, on an exceptional and temporary basis (i.e., if there are not alternatives, in the present state of scientific knowledge, that pose a lesser occupational health risk and have all technical guarantees of safety corresponding to the ultimate purpose of chrysotile asbestos)
· Canada argued that the Decree altered the conditions of competition b/t substitute fibers of French origin and chrysotile fiber from Canada and imposed less favorable treatment to imported asbestos as compared to domestic substitutes for asbestos; Canada claimed violation of Articles III:4 and XI of GATT and the TBT Agreement; the EC requested the panel to confirm that the Decree was either compatible w/Article III:4 or necessary to protect human health w/in the meaning of Article XX(b)
· Summary of Findings on Article XX

· Panel found that chrysotile-fiber products and fibro-cement products were “like” products w/in the meaning of III:4; provisions prohibiting the marketing of asbestos violated III:4; nevertheless, the violation was justified under XX(b) and there was no reasonable alternative available (i.e., the controlled use of asbestos products); concerning the chapeau of XX, the application of the measure did not constitute arbitrary or unjustifiable discrimination and examination of the design, architecture and revealing structure of the measure did not suggest that the measure had protectionist objectives
Report of the Appellate Body

· Canada disputed two aspects of the panel's findings:

· Whether the use of asbestos products posed a risk to human health

· Whether the measure at issue was “necessary” to protect human life or health

· The Appellate Body upheld both findings; it reaffirmed the Panel’s margin of discretion in assessing the value of evidence and the weight to be ascribed to that evidence, and found that the Panel remained well w/in the bounds of its discretion in finding that asbestos products posed a risk to human life or health

· The AB rejected Canada’s arguments against the necessity of the measure; WTO Members have the right to determine the level of protection of health that they consider appropriate in a given situation
· In order to evaluate whether the measure was necessary, the AB examined, inter alia, whether there was an alternative measure consistent w/the GATT 1994, or less inconsistent w/it, which a Member could reasonably be expected to employ to achieve its objectives
· One aspect of the weighing and balancing process comprehended in the determination of whether a WTO-consistent alternative measure is reasonably available is the extent to which the alternative measure contributes to the realization of the end pursued; in addition, the more vital or important the policy pursued, the easier it would be to prove that a measure was necessary to meet the objectives of the policy; the objective pursued (health) was characterized as “vital and important in the highest degree”; the efficacy of the alternative proposed by Canada (controlled use) was particularly doubtful in certain situations and that it would not allow France to achieve its chosen level of health protection
**
AO Korea Beef (2000)
Report of the Appellate Body

· Summary of the Panel Report:

· The U.S. and Australia claimed that a Korean law that required imported beef be sold only in specialized imported beef stores, and its laws and regulations restricting the resale and distribution of imported beef by SBS super-groups, retailers, customers, and end-users (the “dual retail system”) were inconsistent w/its obligations under Article III:4 
· The Panel concluded that the dual retail system for beef (including the obligation for department stores and supermarkets authorized to sell imported beef to hold a separate display, and the obligation for foreign beef shops to bear a sign w/the words "Specialized Imported Beef Store") is inconsistent w/the provisions of Article III:4 in that it treats imported beef less favorably than domestic beef, and cannot be justified pursuant to Article XX(d)
· Korean appeal: whether the “dual retail system”, which requires the sale of imported beef in specialized stores, was inconsistent w/Article III:4 and, if so, it can nevertheless be justified under Article XX(d)?
· Article III:4 – “less favorable treatment” – only issue on appeal in regards to III:4

· Disagreed w/the Panel report, which states that any inconsistent regulatory distinction based exclusively on origin is incompatible w/III:4; the proper reading is that III:4 requires that a measure accord treatment to imported products conditions of competition no less favorable than that accorded to like domestic products
· The AB rejected the consistency argument b/c it recognized that the chosen method of enforcement for regulation should be w/in the gamut of state autonomy
· However, the AB ultimately agreed w/the finding that the Korean measure afforded less favorable conditions to imported beef; although the AB disagreed w/some of the factual findings of the Panel, they determined that the intervention of some element of private choice does not relieve Korea of responsibility under the GATT for the resulting establishment of competitive conditions less favorable for the imported product than for the domestic product
· Article XX(d)
· The Panel Report – found that the dual retail system is a disproportionate measure not necessary to secure compliance w/the Korean law against deceptive practices
· Korean Appeal – argued that the Panel incorrectly interpreted the term “necessary” in Article XX(d) as requiring consistency among enforcement measures taken in related product areas; furthermore, the Panel neglected to take into account the level of enforcement that Korea sought w/respect to preventing the fraudulent sale of imported beef
· AB Analysis – first examined the definition of “necessity,” finding that it could comprise something less than absolute indispensability; then determined whether a measure, which is not “indispensable”, may nevertheless be “necessary” w/in the contemplation of Article XX(d); this involves in every case a process of weighing and balancing a series of factors which prominently include:
· the contribution made by the compliance measure to the enforcement of the law or regulation (the greater contribution, the more easily a measure might be considered “necessary”)
· the importance of the common interests or values protected by that law or regulation (the more vital or important those common interests are, the easier it would be to accept as “necessary” a measure designed as an enforcement instrument)
· the accompanying impact of the law or regulation on imports or exports (a measure w/a relatively slight impact upon imported products might more easily be considered “necessary”)
· AB Finding – shared the Panel’s finding that the dual retail system was “a disproportionate measure not necessary to secure compliance w/the Korean law against deceptive practices”
· Noted that the Korean measure shifted the burden of enforcement of the deceptive practices law to imported goods and retailers of those goods instead of evenly distributing costs b/t domestic and imported goods; a more conventional, WTO-consistent measure of enforcement would not involve such onerous shifting of enforcement costs ordinarily borne by a Member’s public purse
Notes on Korea-Beef – The AB’s assertion of mandating a “process for weighing and balancing” various factors
· The AB determined that there are three factors for determining the legitimacy of domestic policy; this encroaches upon the declaration that states have regulatory and taxation autonomy; this is not a revolution in the law of justification, but circumscribes enforcement ( draws a distinction b/t the policy measure itself and the measures drawn up to enforce the policy; when it comes to enforcing the policy, the AB is asserting authority to determine if the enforcement measure is “necessary” for the prescribed policy

· Critique – such an assertion of authority renders meaningless the ability of a state to determine if their policy is legitimate; the difference b/t enforcement and the actual policy becomes artificial

· What choice is the state is left w/? – either spend a lot more on the regulatory regime or compromise the standard that the state is trying to achieve

· This method allows the WTO DSU to set limits to the tolerance to risk that a society will take

· Factor 2 – the AB stated that “a treaty interpreter assessing a measure claimed to be necessary to secure compliance of a WTO-consistent law or regulation may, in appropriate cases, take into account the relative importance of the common interests or values that the law or regulation to be enforced is intended to protect” ( this statement would involve the AB in assessing the importance of national goals to a degree not seen, at least explicitly, before and is somewhat inconsistent w/the principle that member States are permitted to set their own appropriate level of protection
· Does the AB’s reference to common interests or values prefer a degree of homogeneity of purpose?

· Korea-Beef constitutes a significant shift toward a greater role for the AB in weighing regulatory values against trade values ( appears to be intended to speak beyond the Article XX(d) context to all necessity testing, including that under Article XX(b), and presumably, the SPS and TBT Agreements

Notes on Korea-Beef – What distinguishes Korea-Beef from previous cases of discrimination?
· Separate but equal – this case is different b/c Korea did not treat the domestic and imported products differently; rather, it treated domestic beef and imported beef equally, but under different regimes
· III:4 – unfavorable treatment includes cost of compliance for imported product and whether the domestic product has to comply
· Panel cites 5 reasons why the regulation is unfair to competition:

· (1) dual retail system would limit the possibility for consumers to compare imported and domestic products, and thereby reduce opportunities for imported products to compete directly w/domestic products ( consumers cannot directly compare prices; facilitates the maintenance of a price differential to the advantage of domestic beef

· (2) the only way an imported product can get on the shelves is if the retailer agrees to substitute it, not only for one but for all existing like domestic products (more serious when the market share of imports is small) ( means that most stores will stop selling imported beef
· (3) exclusion of imported beef from the vast majority of sales outlets limits the potential market opportunities for imported beef ( even if the market share of imports remained the same, consumers may not be willing to shop around
· (4) imposes more costs on the imported product, since the domestic beef will tend to continue to be sold from existing retail stores, whereas imported beef will require new stores to be established

· (5) dual retail system encourages the perception that imported and domestic beef are different and gives a competitive advantage to domestic beef ( there is not a meaningful difference b/t the two products; the very regulatory regime enhances the perception of difference
Unit IX: Technical Barriers to Trade (TBT)

AP Guiding Questions
29. TBT

· Is there an obligation to mutually recognize equivalent foreign standards under Art. 2.7? What about Art. 2.2?

· How would such “equivalency” provision be different from the principle of “mutual recognition” under the ECJ trade jurisprudence?

30. Asbestos 

· Was it in the interest of the EC to argue that the TBT Agreement does not apply?

· The panel came to its conclusion on the basis of three classical rules of interpretation. Is it logically sufficient for the Appellate Body to reverse that result on the basis of only one interpretative rule w/o addressing the others or the interrelationship b/t these rules? Does textualism trump?

· Consider context and purpose. Does the panel’s reasoning convince you?

· Should and could the Appellate Body have completed the legal analysis in relation to the TBT-consistency of the asbestos ban? What facts were missing or contentious? How can Canada get a ruling on that matter?

31. EC-Sardines
· This is the very first case where the panel ruled on the substantive issues under the TBT Agreement. Would the interpretation on the applicability of the TBT Agreement in this case be more generous than one in the Asbestos case?

· According to this case law would the Codex standards be de facto binding? Could this line of jurisprudence contribute to a higher degree of harmonization in the field of technical regulation? Any backlash?

AQ Legal Text – TBT Agreement

Preamble of the TBT Agreement

· Purpose – recognizing the contribution that international standards and conformity assessment systems can make to improve efficiency of production and facilitate the conduct of international trade ( the TBT seeks to encourage the development of international standards and conformity assessment systems w/the caveat that they do not create unnecessary obstacles to international trade
· Developing countries – recognizes that international standardization can facilitate the transfer of technology from developed to developing countries and that the former should assist the latter in their endeavors to develop acceptable TBT measures
· Exceptions – Article XX(b)(d) redux! – recognizes that no country should be prevented from taking measures necessary to ensure the quality of its exports, or for the protection of human, animal or plant life or health, of the environment, or for the prevention of deceptive practices
· However, this is subject to the requirement that measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination b/t countries where the same conditions prevail or a disguised restriction on international trade
· Also recognizes measures necessary for the protection of essential security interest are acceptable
TBT Articles 1, 2, 4, 5, 6, 9, 13, 14 and Annex 1 (terms and their definitions) – see Primary Sources
**

**
AR Overview

WTO Agreement on Technical Barriers to Trade (TBT Agreement)

· TBT Agreement:
· Provisions of GATT 1947 contained only a general reference to technical regulations and standards in Articles III, XI and XX; a working group concluded that technical barriers were the largest category of non-tariff measures faced by exporters

· At the end of the Tokyo Round in 1979, 32 GATT Contracting Parties signed the plurilateral Agreement on Technical Barriers to Trade (Standards Code); it laid down rules for preparation, adoption and application of technical regulations, standards and conformity assessment procedures

· WTO Agreement on Technical Barriers to Trade (TBT Agreement) strengthened and clarified provisions of the Tokyo Round Standards Code

· TBT Definitions:

· Technical regulations and standards
· Difference b/t technical regulations and standards lies in compliance – conformity to standards is voluntary, but compliance to technical regulations is mandatory; imported products that do not fulfill the requirements of the latter will not be allowed in the market (different implications for international trade); in the former, non-complying imported products will be allowed on the market, but their market share may be affected by consumer preferences
· Conformity assessment procedures – non-transparent and discriminatory conformity assessment procedures can become effective protectionist tools
· Why TBTs harm trade? – divergent regulations and the costs to exporters:

· Examples include loss of economies of scale; conformity assessment costs (confirmation of compliance to regulations are bourn by the exporter); information costs (costs of evaluating the technical impact of foreign regulations, translating and disseminating product information, training of experts, etc.); surprise costs (exporters are disadvantaged in confronting new regulations)
· Why did the WTO take this step? – the TBT Agreement balances the international communities’ objective of decreasing the cost to producers to reach international markets and individual countries’ objective to uphold public policy initiatives; equivalence is not the sole method employed – this ensures that frivolous public policy objectives can be ferreted out by international monitoring
· The Agreement’s Principles:

· Avoidance of unnecessary obstacles to trade – TBTs generally result from the preparation, adoption and application of different technical regulations and conformity assessment procedures; states are obligated to accord national treatment and MFN in their application (non-discrimination)
· The TBT Agreement takes into account the existence of legitimate divergences of taste, income, geographical and other factors b/t countries
· Preamble accords a high degree of flexibility in preparation, adoption and application of national technical regulations by including the governmental objectives of the protection of human, animal and plant life or health; protection of the environment; prevention of deceptive practices; quality, technical harmonization, and trade facilitation; also includes national security requirements
· Article 2.2 – regulatory flexibility is limited; technical regulations must not be prepared, adopted or applied w/a view to, or w/the effect of, creating unnecessary obstacles to trade; unnecessary obstacles to trade can result when (i) a regulation is more restrictive than necessary to achieve a given policy objective, or (ii) when it does not fulfill a legitimate objective
· Article 2.3 – TBT Agreement suggests that states only apply regulations and standards that are temporal in nature; the Agreement recognizes that changed circumstances should be probative
· Non-discrimination and National Treatment – includes the GATT's MFN and national treatment obligations; Article 2.1 states – “in respect of their technical regulations, products imported from the territory of any Member be accorded treatment no less favorable than that accorded to like products of national origin and to like products originating in any other country”
· TBT is not about protectionism – it deals w/non-discrimination in the context of legitimate policy objectives in Article 2.1, but shifts the paradigm to the international trading regime in Article 2.2

· Harmonization – Preamble and Article 2.4 – encourages harmonization by empowering standardization bodies and requiring that Members base their regulations on their standards ( basing a technical regulation or standard on an international standard creates a legal presumption that the measure is acceptable, as long as there is a legitimate objective (Article 2.5)

· Harmonization may increase consumer welfare by increasing competition; though, it presupposes that harmonization does not stifle innovation ( must consider the impact on innovation
· For developing economies, TBT eases impact of certain provisions whose full application would not be compatible w/particular development, financial and trade needs; in addition, there is a push to preserve indigenous technologies and production methods/processes – Article 12.4
· Equivalence – Article 2.7 – complementary approach to technical harmonization; recognizes that one state’s technical regulations may fulfill the same policy objectives even if through different means; this acts as a means of avoiding outright harmonization and possible chilling effects on innovation
· Equivalence is problematic b/c it should be implicit in the doctrine of “least restrictive measure”; the provision can be regressive by allowing a party to give only cursory review of the exporter’s standard regardless of whether or not the administrative cost of measuring that standard is prohibitive (even if in the same ballpark, the importer must only give satisfactory review)

· Article 2.8 – technical regulations should be drafted in terms of a product’s process and production methods rather than its characteristics per se (language used in a technical regulation can be specific or more general, the latter will facilitate the adoption of equivalent standards)

· Mutual recognition – Article 6 – one of the main difficulties exporters face is the cost of multiple testing or certification of products; these costs would be drastically reduced if a product could be tested once and be accepted in all markets; countries would have to agree to accept the results of one another’s conformity assessment procedures, regardless of differences in procedures
· Article 6.1 – recognizes that prior consultations, and a high degree of confidence in certification bodies, may be necessary to reach a mutually satisfactory understanding regarding the competence of the conformity assessment bodies
· Article 6.3 – strongly encourages WTO Members to enter into negotiations for mutual acceptance of conformity assessment results
· Transparency – transparency is ensured through the TBT Committee; allows consultation on matters relating to the operation of the TBT or a Member’s stated objectives; Members are required to notify when two conditions apply:

· Articles 2.9 – technical regulation – a) whenever a relevant international standard or recommendation does not exist, or the technical content of a proposed or adopted technical regulation or procedure is not in accordance w/the technical content of relevant international standards or guides of recommendations; and b) if the technical regulation may have a significant effect on the trade of other Members
· Article 5.6 – conformity assessment procedure – a) whenever a relevant guide or recommendation issued by an international standardizing body does not exist, or the technical content of a proposed conformity assessment procedure is not in accordance w/relevant guides and recommendations issued by an international standardizing body; and b) if the conformity assessment procedure may have a significant effect on the trade of other Members
· Technical assistance – Article 11 – any Member, especially developing country, can request technical assistance from other Members or the WTO Secretariat, on terms and conditions to be agreed by the Members concerned; can include, among others, preparation of technical regulations, establishment of national standardizing bodies, participation in international standardizing bodies and the steps to be taken to gain access to regional international conformity assessment systems

Notes: Weiler suggests we will see more and more cases brought under the TBT and SPS Agreements rather than GATT Article III; also, it is exceedingly less about the prohibition against discrimination – a party can fail on TBT and SPS on a regulation that may not be discriminatory
AS EC – Asbestos (2000) – Applicability of the TBT
Report of the Panel
· Applicability of the TBT Agreement:
· Annex 1.1 – “technical regulation”: document which lays down product characteristics or the related processes and production methods, including the applicable administrative provisions, w/which compliance is mandatory; may also include or deal exclusively w/terminology, symbols, packaging, marking or labeling requirements as they apply to a product, process or production method

· Arguments of the Parties

· Canada – French Decree is a “technical regulation” b/c it lays down a characteristic of a product, a process and a production method, as well as administrative provisions applicable to a product (i.e., imposes a manufacturing process and labeling requirement)
· EC – cannot be construed as a “technical regulation” b/c such an approach would nullify the effect of certain provisions of GATT, i.e., Articles I and III, which apply to general prohibitions

· Analysis:
· Ordinary meaning – “technical regulation” sets out the specific characteristics of one or more identifiable “products” in comparison w/general “characteristics” that may be shared by several unspecified products
· Object and purpose of adopting the TBT Agreement was to control the development and application of standards – situations in which protectionist aims can be better disguised and for which the existing disciplines w/in the GATT appeared to be inadequate
· A measure constitutes a “technical regulation” if:
· The measure affects one or more given products
· The measure specifies the technical characteristics of the product(s) which allow them to be marketed in the Member that took the measure
· Compliance is mandatory
· Analysis of the exceptions to the ban under the French Decree – considers that the Decree identifies the products benefiting from the exceptions and sets out criteria for marketing these products, therefore placing the exceptions w/in the scope of the TBT Agreement; this is inconsequential to the analysis, however, b/c legal characterization of the exceptions does not affect that of the general ban
Report of the Appellate Body

· Issue: whether the Panel erred in its interpretation of the term “technical regulation” in Annex 1.1 of the TBT Agreement in finding that “the part of the Decree relating to the ban on imports of asbestos and asbestos-containing products” does not constitute a “technical regulation”
· Panel should have examined the Decree as a single, unified measure; consideration of the prohibitions should not have been carried out separately from the exceptions; furthermore, the Panel erred in its interpretation of a “technical regulation” to exclude a general prohibition
· Analysis: reverses the two-stage interpretive approach ( proper legal character of the measure at issue cannot be determined unless the measure is examined as a whole; the scope and generality of the prohibitions can only be understood in light of the exceptions, albeit for a limited period
· Technical regulation – a “document” must “lay down” – set forth, stipulate or provide – “product characteristics” (i.e., terminology, symbols, packaging, marking or labeling requirements)
· Compliance w/the product characteristics laid down in the document must be mandatory
· Product characteristics may be prescribed or imposed in either a positive or a negative form; the legal result is the same: the document lays down certain binding characteristics for products, in one case affirmatively, and in the other by negative implication

· Must be applicable to an identifiable product, or group of products; otherwise, enforcement would practicably be impossible; this does not mean that it must apply to named, identified or specified products; nothing in the text of the Agreement suggests that products need be expressly identified

· AB found that the measure is a document which “lays down product characteristics… including the applicable administrative provisions, w/which compliance is mandatory”
· However, the AB emphasized that not all internal measures covered by GATT Article III:4 are, necessarily, “technical regulations” under the TBT Agreement
· TBT Agreement imposes obligations that seem to be different from, and additional to, the obligations imposed under the GATT 1994 ( cannot determine Canada’s TBT claims
AT EC – Sardines (2002) – TBT Article 2.4
Report of the Appellate Body

· Facts: EC regulation established common marketing standards for preserved sardines; the regulation provided that only Sardina pilchardus Walbaum may be marketed under the name “sardines”; Peru produced and exported products of the species Sardinops sagax; Codex Stan 94 (a standard established by a WHO body) reserves the name “sardines” for Sardina pilchardus Walbaum, but allows other species to be referred to, inter alia, as “X sardines” of a country, “in a manner not to mislead the customer”
· Panel’s Conclusions: found that the EC Regulation is inconsistent w/TBT Article 2.4 and exercised judicial economy in respect of Peru’s claims under TBT Articles 2.2 and 2.1 and GATT Article III:4
· Issue (c) whether the Panel erred by finding that the EC Regulation is a “technical regulation” w/in the meaning of Annex 1.1 of the TBT Agreement

· Three requirements: (1) the document must apply to an identifiable product or group of products; it need not, however, be expressly identified; (2) the document must lay down one or more characteristics of the product; (3) compliance must be mandatory
· Criteria 1: EC claimed that preserved Sardinops sagax is not an identifiable product under the EC Regulation ( a product does not necessarily have to be mentioned explicitly in a document to be an identifiable product; moreover, the prohibition of identification for other types of sardines, including Sardinops sagax, implies their identification in the document
· Criteria 2: EC claimed that the regulation does not set out product characteristics, but sets out a naming rule ( a “means of identification” (or a naming rule) is a product characteristic
· Criteria 3: EC did not contest the third criteria on the mandatory nature of the regulation
· Issue (d) whether the Panel erred by finding that Article 2.4 of the TBT Agreement applies to existing measures, such as the EC Regulation
· EC argued that both the text and the context of Article 2.4 narrow its scope of application to the preparation and adoption of technical regulations, and not to their maintenance
· Construed the phrase “where technical regulations are required” to cover technical regulations that are already in existence as it is entirely possible that a technical regulation that is already in existence can continue to be required ( the negotiators would have been explicit if they wanted to exempt a large group of existing technical regulations from the TBT
· Rejected that Article 2.5 and 2.6 provide contextual support for the contention that 2.4 is narrow in scope; Article XVI:4 of the Marrakech Agreement Establishing the WTO reads:

· Each Member shall ensure the conformity of its laws, regulations and administrative procedures w/its obligations as provided in the annexed Agreements ( continuing obligation – excluding existing technical regulations from the obligations set out in Article 2.4 would undermine the important role of international standards in furthering these objectives of the TBT Agreement
· Issue (e) whether the Panel erred by finding that Codex Stan 94 is a “relevant international standard” w/in the meaning of Article 2.4 of the TBT Agreement
· EC asserts that only standards adopted by international bodies by consensus are “relevant international standards” under Article 2.4 and that the Panel assumed that Codex Stan 94 was adopted by consensus w/o undertaking positive steps to verify the accuracy of conflicting statements
· Annex 1.2 of the TBT Agreement defines the meaning of an international standard, the last two sentences read: Standards prepared by the international standardization community are based on consensus. This Agreement covers also documents that are not based on consensus.
· Weiler – should this provision be interpreted in a lexical or textual way vs. a teleological way? – there is more to judicial decision-making than getting to the correct (just) result; at times, it is the job of the judicial body to inform the treaty- or law-maker of errors in drafting

· Interpreted these sentences as meaning that international standards that were not adopted by consensus are w/in the scope of the TBT (even if not adopted by consensus, an international standard can constitute a relevant international standard); chapeau of Annex 1 bolsters this view b/c it allows for deviation from the recognized interpretation of “standard” to include “consensus”
· Weiler – this is problematic b/c it gives major consequences to the standard set by an international body w/o consensus (do we want to give this sort of standard legitimacy?)
· EC asserts that, even if Codex Stan 94 were considered an international standard, it is not a “relevant international standard” b/c its product coverage is different from that of the EC Regulation
· Found that Codex Stan 94 was relevant based on the fact that: (a) Codex Stan 94 can be said to bear upon, relate to, or be pertinent to the EC Regulation b/c both refer to preserved Sardina pilchardus; and (b) the EC Regulation has legal consequences for other fish species that could be sold as preserved sardines, including preserved Sardinops sagax
· Issue (f) whether the Panel erred by finding that Codex Stan 94 was not used “as a basis for” the EC Regulation w/in the meaning of Article 2.4 of the TBT Agreement
· Interpretation of Codex Stan 94:

· EC claimed to have read the international standard to mean that there were two choices – X sardines (where X signifies three qualifiers: country, geography, or species) or the common name, which is “sardines” for Sardina pilchardus according to EC custom; thereby excluding “sardines” as a name for non-Sardina pilchardus species
· Based on the French version of the text, Codex Stan 94 contains four alternatives and each alternative envisages the use of the term “sardines” combined w/the name of a country, name of a geographic area, name of the species or the common name of the species in accordance w/the law and custom of the country in which the product is sold
· EC maintained that a “rational relationship” b/t an international standard and a technical regulation is sufficient to conclude that the former is used “as a basis for” the latter
· EC – Hormones: “based on” does not mean the same thing as “conform to” – at a minimum, something cannot be considered a “basis” for something else if the two are contradictory; in this case, the contradiction is conclusory, but the AB does not attempt to create a general rule to guide future understandings of “based on” ( see notes below
· Weiler – Hormones used Oxford dictionary to come to this definition – reliance on the dictionary is not appropriate in many contexts b/c a dictionary is a de-contextualized word list

· Holds that “relevant parts of international standards” means that the examination must be limited to those parts of the relevant international standards that relate to the subject-matter of the challenged prescriptions or requirements; the examination must be broad enough to address all relevant parts
· Issue (g) whether the Panel correctly interpreted and applied the second part of Article 2.4 of the TBT Agreement, which allows Members not to use international standards “as a basis for” their technical regulations “when such international standards or relevant parts would be an ineffective or inappropriate means for the fulfillment of the legitimate objectives pursued”
· EC maintained that the burden of proof rests w/the party claiming that the measure at issue is inconsistent w/WTO obligations and the finding that Codex Stan 94 is not “ineffective or inappropriate” to fulfill the “legitimate objectives” of the EC Regulation
· Panel acknowledged the AB’s finding in EC – Hormones, a case dealing w/the SPS, but concluded that it did not have a direct bearing on the question of the allocation of the burden of proof under the second part of Article 2.4 of the TBT
· AB disagreed – as w/the SPS , there is no “general rule-exception” relationship b/t the first and the second parts of Article 2.4 ( hence, the complaining party, seeking a ruling on the inconsistency w/Article 2.4, bears the burden of proving its entire claim: a) establishing that the international standard has not been used as a basis for the regulation; and b) that the international standard is effective and appropriate to fulfill the legitimate objectives pursued by the respondent party
· This is an onerous burden to place on the complaining party, who may not have access to the relevant information to bring a prima facie case concerning that latter obligation, the AB and Panel found that Peru met this burden only b/c it accepted as fact-finding that there was no association b/t sardines and Sardina pilchardus in the EC (consumer preferences)

· This is problematic: procedurally implies that the EC failed the burden of proof; and on the merits, the findings do not coherently appreciate consumer preferences throughout the EC (would it be inappropriate to adopt a regulation that standardizes these possible differences?)

· Article 2.5 implies that the defending state should bear this burden (“a Member preparing, adopting or applying a technical regulation which may have a significant effect on trade of other Members shall, upon the request of another Member, explain the justification for that technical regulation in terms of the provisions of 2.2 to 2.4”)
Notes: Importance of Sardines is the unimportance of the case…

· “Based on” and the lack of a defined test for compliance w/this requirement:

· It is problematic that the Sardines AB did not provide guidance in determining the meaning of this requirement b/c it does not get to the purpose of the use of “based on”

· “Based on” can be a procedural requirement, which implies that it can be circumvented by cursory reliance on the international standard; a contradictory standard can be approved even though the international standard was not a used as a “basis”

· “Based on” can also be considered as a material requirement – the international standard may not have even been considered when the national standard was formulated, yet the end result is sufficient to garner “based on” status

· Weiler – there should be a combination of both; material requirement implies that the regulation should be more than “influenced by” but less than “conform w/”; procedural requirement suggests that it is not the outcome that is so important, but the procedural aspects of adopting a regulation that shows that a relevant international standard was sufficiently reviewed

· Why a mixture? – b/c there is a strong presumption to disregard the procedural requirement (as was evident in the discussion in the Report on the retroactive nature of the TBT; the ease at which this occurred makes it more difficult to argue for a procedural requirement); Article 2.4 suggests that this is the appropriate approach (“except when such international standards or relevant parts would be an ineffective or inappropriate means for the fulfillment of the legitimate objectives pursued”)
· Must always consider these cases in light of the North-South divide – these issues may be more important for developing economies; a regulation that requires differences in the naming of a product can be perceived as discriminatory ( must be attentive to the fact that the designation of a product can have disparate impact in the marketplace
· Weakness in the Report is that it does not approach the issues on appeal as corresponding issues ( the interpretation and determination of each one affects that of the others

Unit X: Sanitary and Phytosanitary Measures (SPS)

AU Guiding Questions
EC – Hormones

· What is the legal relationship b/t the GATT and the SPS Agreement? Can there be a violation of SPS and no violation of the GATT (Art. XX)? Are they parallel obligations; is the SPS Agreement more special; is the SPS Agreement an elaboration of, lex specialis to, Art. XX? Is there a legal conflict allowing the application of the lex specialis rule? What is the relationship b/t the SPS and the TBT Agreements?

· SPS Art. 3: what do you think “shall base on” exactly means? Imagine a measure based on, but not conforming to, an international standard (what is the nature of the link b/t international and national standards?).

· Can you think of why the Appellate Body overruled the panel on the procedural requirements for adopting an SPS measure? Note that the EC attempted to justify its original regulatory stance on the hormone ban by submitting new scientific evidence that would support the ban even after it lost the case. What is the status of “science” in the case?

· Is the Appellate Body’s rejection of the concept of “risk management” plausible? Note that this concept is widely used in international environmental law (think about the precautionary principle). 

· SPS Art. 5.5: Should there be a fundamental distinction b/t “man-made risks” and “naturally-occurring risks” as expressed in the Appellate Body’s ruling? Would such regulatory attitude based on “common sense” or “human face” still be scientific? 

· In interpreting the third element (“arbitrary or unjustifiable differences resulting in discrimination or disguised restriction on international trade”), the Appellate Body rejected the Panel’s finding that the EC was actually motivated by protectionist intent. Wouldn’t the portion of “resulting in discrimination or disguised restriction on international trade” unduly narrow down the operative scope of Art. 5.5? Compare SPS Art. 5.5 w/a similar language found in the chapeau of GATT Art. XX. Is the regulatory freedom of Member States larger in one case? What are the specific consequences for developing countries?

· Is the precautionary principle something new and if so, in what sense?

· The U.S. won the case but the EC maintains the ban despite retaliation. Was it wrong to bring the case?

AV Legal Texts

SPS Agreement Preamble

· Purpose – reaffirms that no Member should be prevented from adopting or enforcing measures necessary to protect human, animal or plant life or health, subject to the requirement that these measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between Members where the same conditions prevail or a disguised restriction on international trade
· SPS regime is intended to improve the human health, animal health and phytosanitary situation in all Members by establishing a multilateral framework of rules and disciplines to guide the development, adoption and enforcement of SPS measures in order to minimize their negative effects on trade
· International standards, guidelines and recommendations can further harmonize SPS measures b/t Members, w/o requiring Members to change their appropriate level of protection of human, animal or plant life or health, by utilizing the following established standardizing bodies:

· The Codex Alimentarius Commission, the International Office of Epizootics, and the relevant organizations operating w/in the framework of the International Plant Protection Convention

· The SPS is meant to elaborate on the rules for the application of the provisions of GATT 1994 which relate to the use of SPS measures, in particular the provisions of Article XX(b)
Articles 1 (General Provisions), 2 (Basic Rights and Obligations), 3 (Harmonization), 4 (Equivalence), 5 (Assessment of Risk and Determination of Appropriate Level of SPS Protection), 11 (Dispute Settlement) and Annex A (Definitions, see below) – See Primary Sources
AW Overview

General Description
· SPS Agreement allows countries to set their own standards, based on science, and to apply those standards only to the extent necessary to protect human, animal or plant life or health and should not arbitrarily or unjustifiably discriminate b/t countries where identical or similar conditions prevail

The SPS Agreement

· Like the TBT Agreement, the discipline is not based on discrimination, the central concept of GATT; this means that the complaining party does not have to do an analysis of “like” product or that there is a competitive advantage given to domestic products or that there was a protectionist intent or effect

· SPS is similar to and elaborates on GATT Article XX – Annex A gives definitions for SPS measures to include those applied…

· To protect human or animal life from risks arising from additives, contaminants, toxins or disease-causing organisms in their food

· To protect human life from plant- or animal-carried diseases

· To protect animal or plant life from pests, diseases, or disease-causing organisms; 
· To prevent or limit other damage to a country from the entry, establishment or spread of pests

· For the purpose of these definitions, “animal” includes fish and wild fauna; “plant” includes forests and wild flora; “pests” include weeds; and “contaminants” include pesticide and veterinary drug residues and extraneous matter

· Article 2.2 – Members shall ensure that any SPS measure is applied only to the extent necessary to protect human, animal or plant life or health, is based on scientific principles and is not maintained w/o sufficient scientific evidence, except as provided for in Article 5.7 (precautionary principle)
· Problems – there may be different viewpoints in scientific opinion, the level of sufficient evidence, the burden of proof (complaining party has to show that the measure is not bolstered by sufficient evidence, but this is not a heavy burden as we see in Hormones)
· Article 5.1 – requires that states take a risk assessment, but it does not require that the assessment is taken before a measure is enacted or the assessment is taken by the state itself; this can be considered a procedural requirement or a substantive requirement (see the Panel’s analysis); the assessment does not need to be limited to health risks
· Article 5.5 – w/the objective of achieving consistency in the application of the concept of appropriate level of SPS protection against risks to human, animal or plant life or health, each Member shall avoid arbitrary or unjustifiable distinctions in the levels it considers to be appropriate in different situations, if such distinctions result in discrimination or a disguised restriction on trade
· Appropriate level of SPS protection – refers to the level of protection deemed appropriate by the Member establishing a SPS measure to protect human, animal or plant life or health w/in its territory ( note: many Members otherwise refer to this concept as the “acceptable level of risk”

· There must be a level of consistency b/t the assessment and the actual standards applied; AB is more circumspect of this requirement, noting that there may be exceptions
· Risk assessment vs. risk management – former refers to scientific evidence of risks; the latter refers to the policy decision to accept a certain level of risk; the Panel accepts that there can be different results taken in considering these two functions of policy decision; the AB disputes the textual basis of distinguishing a risk management stage under the SPS Agreement
· Is it realistic to divorce risk management from risk assessment? – the AB later determines that it is necessary to determine risk assessment outside the laboratory, is this contradictory?
· Problem – risk assessment is costly (must have scientists and tools available to do the assessment)

**

· Article 5.7 – incorporates the precautionary principle
· In cases where relevant scientific evidence is insufficient, a Member may provisionally adopt SPS measures on the basis of available pertinent information; in such circumstances, Members shall seek to obtain the additional information necessary for a more objective assessment of risk and review the SPS measure accordingly w/in a reasonable period of time
· Pertinent information – less stringent than the 3.2 and 3.3 requirements; sort of a provisional precautionary principle
· Article 3 – requirement that harmonization is an end-goal to international standards; 3.1 – suggests that states should base their SPS measures on international standards; 3.2 – gives measures that conform w/international standards a presumption of consistency w/the SPS Agreement; 3.3 – measures that are more stringent than international measures must be based on scientific justification or be in accordance w/Article 5 (risk assessment)
· See AB Report for the interpretation of “based on” in Articles 3.1 and 3.3 ( 3.3 is not an exception to the general rule of 3.1 and 3.2

· Article 4.1 – Equivalence – Members shall accept the SPS measures of other Members as equivalent, even if these differ, if the exporter objectively demonstrates to the importer that its measures achieve the importer’s appropriate level of SPS protection ( “proceduralization” – facilitates the process of harmonization by institutionalizing the discipline of equivalence

· In the TBT, equivalence is not a requirement – this is damaging to the doctrinal point that equivalence is written in as an aspiration rather than a requirement; the TBT can get around this by analogizing to equivalence in the SPS Agreement and GATT Article III

· Rationale – SPS Agreement allows countries to use different standards and different methods of inspecting products; under the SPS, the pressure to conform to international standards is stronger; even in the absence of international standards, there must be a scientific rationale behind the national standard (not only must a state show that there is a legitimate purpose for the measure, it must also show a scientific basis for taking the action)
How do you know if a measure is SPS or TBT?

· The scope of the two agreements are different; the TBT Agreement covers all technical regulations, voluntary standards and the procedures to ensure that these are met, except when these are sanitary or phytosanitary measures as defined by the SPS Agreement; it is thus the type of measure which determines whether it is covered by the TBT Agreement, but the purpose of the measure which is relevant in determining whether a measure is subject to the SPS Agreement
· Measures for environmental protection (other than as defined above), to protect consumer interests, or for the welfare of animals are not covered by the SPS Agreement; these concerns are addressed by other WTO agreements (i.e., the TBT Agreement or Article XX of GATT 1994)
North/South Dynamic:
· Can only maintain an SPS measure if there is 1) scientific evidence that backs up a 2) risk assessment

· Developed countries dominate the setting of standards and have more means to challenge a standard if they want “out” ( AB approach in Hormones was more amenable to the Global South in that it invites developing countries to use assessment done by outside sources and has a less stringent requirement for compliance ( read Japan – Apples for an analysis of this point
· Article 5.5 is intended to sniff out protectionism, but consistency may be difficult to achieve, especially since regulations may be passed in segments of an industry before another segment (political hurdles to passing regulation); strict consistency may force a race to the bottom; consistency may be good for developing countries in that they will have a lower threshold to conquer
· Equivalence
· Positives for the Global South – equivalence, in a world of poor access to developed economies, allows developing countries to use one standard/measure that can be exported to the various markets in the world; this lowers the cost of production and lowers “sovereignty costs” (the standard/measure of a particular country may be more cost-prohibitive than another [i.e., Turtle-Shrimp])
· W/o equivalence, developing countries would lose small markets b/c there would be a lower incentive to go for those markets (i.e., going after the U.S. and EC might force a country to not sell to Chile b/c of the artificially increased costs)
· May also increase costs to the exporter’s domestic consumers through increase cost to domestic producer; may increase cost to consumers of small markets b/c the producer that fills the gap will be more expensive by definition; this is especially so for SPS b/c the economies of the Global South are predominantly in agriculture
· Downside for the Global South – it is still quite difficult to prove equivalence; very often the situation will be that the standards in the Global North are more stringent; there is no cost-sharing system that would allow developing countries to adequately defend or challenge standards/measures
· Market effect – equivalence might not have an affect on the market b/c there is no certification process ( in the EC, they decided to push for harmonizing standards, which are written in a way to reflect equivalence; these standards have to be certified (along w/the standard setting bodies and laboratories) b/c countries distrust others to be forthright
· Such a certification procedure would be difficult to implement globally
· Who dominates the standard setting bodies? – industry may force through standards that are beneficial to business; in Europe, industry has not been as capable of “capturing” these bodies

· International standards usually reflect developed countries’ experiences; when standard-setting laboratories (who actually perform the scientific analysis) put together their recommendations, it reflects Northern processes; the standard setting bodies (who are the governmental level and may include NGOs) may give some influence to developing economies, but this may not reflect the interests of the Global South (though there are still benefits to there being a single standard)
· Cultural genocide – standards set by Northern consumers (the end buyers) may create a global harmonization but at the expense of cultural diversity…
Note: three cases have come after EC – Hormones: Salmon, Japan – Agricultural Products and Japan – Apples
AX EC – Beef Hormones

Background

· The EC was concerned w/the possibility of that the use of growth hormones in American and Canadian cattle would have carcinogenic effects; the hormones consisted of natural and synthetic hormones; for one hormone in particular (MGA) there was insufficient scientific information regarding its possible links to health risks (it was a new synthetic hormone)
Report of the Panel

· Background: On 29 April 1996, the EC Council adopted Directive 96/22/EC (repealing and replacing Directives from 1981 and 1988), which bans domestic use of and importation of meat products to which hormones w/thyrostatic, estrogenic, androgenic and gestagenic action have been administered; the 1996 Directive would enter into force on 1 July 1997
· Issue: the U.S. claims that the EC has acted inconsistently w/the SPS Agreement, in particular Articles 2, 3 and 5, the TBT Agreement and the GATT 1994 Articles I and III
· General Interpretive Issues: provision of the SPS are not imposed to justify a violation of a GATT obligation ( SPS Agreement provides for substantive obligations to be met in order for a Member to enact or maintain SPS measures; therefore, no prior violation of GATT need be established
· Article 3 Analysis – harmonization
· Burden of proof: complaining party bears the burden of presenting a prima facie case of inconsistency w/the SPS; burden of proof then shifts to the responding party
· Existence of an International Standard:
· EC argues that the Codex standards are not relevant b/c there are no Codex standards for the use of hormone growth promoters, only Codex standards for maximum residue levels; moreover, the EC argues that the Codex standards invoked are levels of protection, not measures; there is no obligation to adopt Codex recommended levels of protection
· Article 3.1 – establishes that Members shall base their SPS measures on international standards, where they exist; for food safety paragraph 3(a) of Annex A of the SPS Agreement defines “international standards” as those established by the Codex Alimentarius Commission ( Panel finds that the Codex is the relevant international standard
· SPS measures “based on” Codex standards (Article 3.1):
· Panel finds that, for an SPS measure to be based on an international standard in accordance w/Article 3.1, that measure needs to conform to the same level of protection as the standard
· EC measures do not allow the presence of any residues of the synthetic or natural hormones in any meat product to be ingested by humans even though the Codex provides for maximum levels in relation to the synthetic hormones and unlimited levels for the natural hormones; this level of protection is significantly different from the level of protection set by the Codex standards ( therefore, the EC measure is not based on an existing international standard
· SPS measures “not based on” international standards (Article 3.3):
· Article 3.3 provides that Members may introduce or maintain SPS measures that result in a higher level of protection than if based on the relevant international standard, if there is (1) a scientific justification or (2) the relevant provisions of Article 5 (Assessment of Risk and Determination of the Appropriate Level of SPS Protection) apply; the party imposing the higher standard must still comply w/other provisions of the SPS Agreement
· Panel concludes that, regardless of the differences b/t these two exceptions, a sanitary measure can only be justified under Article 3.3 if it is consistent w/the requirements contained in Article 5; and, if it passes this test, it must still be consistent w/the other provisions
· Article 5 Analysis – risk assessment
· Articles 5.1 through 5.3 – in the assessment of risks, Members must consider available scientific evidence and relevant economic factors ( finds that the EC met this burden of demonstrating the existence of a risk assessment w/the submission of several scientific reports
· Procedural requirement – Panel accepts that there is no specific procedural requirement in Art. 5, but suggests that there should be some evidence that the defending party at least took into account a risk assessment ( the EC did not take into consideration scientific studies, only political factors
· Substantive requirement – should be analyzed in accordance w/the ordinary meaning of the words “based on” put in their context and in light of the object and purpose of Art. 5; the U.S. contends that the SPS does not allow measures to be maintained w/o scientific evidence until science proves “beyond doubt” that there is no risk ( the EC measure is not based on a risk assessment
· Article 5.7 – precautionary principle; EC did not invoke Art. 5.7 but the customary international rule that it embodies ( the Panel rejects this argument b/c it finds that the principle would not override the explicit wording of Articles 5.1 and 5.2
· Article 5 Analysis – risk management
· Refers to the determination of an appropriate level of protection: Article 5.4 aims at minimizing negative trade effects; Article 5.5 aims to achieve consistency(?); and Article 5.6 provides that the measure shall not be more trade-restrictive than necessary; risk management analysis may involves non-scientific considerations, such as social value judgments
· Art. 5.5 is distinct from Article 2.3 (national treatment obligation) in that the former deals more specifically w/distinctions in levels of protection which result in discrimination or are a disguised restriction on trade ( the EC measure meets the three elements contained in Art. 5.5, each of which must be satisfied in order for a measure to be inconsistent w/the Article:

· First – adoption of different appropriate levels of sanitary protection in different situations
· Second – the distinction is “arbitrary or unjustifiable”
· Third – the distinction results in “discrimination or a disguised restriction on international trade”
Report of the Appellate Body

· Issue (a) – Allocation of the burden of proof under the SPS Agreement – reverses the Panel
· Decision not to conform to a particular measure w/an international standard does not authorize imposition of a generalized burden of proof, which may, more often than not, amount to a penalty
· Articles 3.1 and 3.3 do not describe a “general rule–exception” relationship; they are qualitatively different than GATT Articles I, III and XX
· General rule – complaining party must establish a prima facie case of inconsistency w/a provision of the SPS before the burden of showing consistency w/that provision shifts to the defending party
· The relevance of the Precautionary Principle in the Interpretation of the SPS
· Panel did not make any definitive finding w/regard to the status of the precautionary principle in international law; at least outside the field of international environmental law, the precautionary principle still awaits authoritative formulation; no need to assume that Art. 5.7 exhausts the relevance of a precautionary principle; agrees w/the Panel that the precautionary principle does not override the provisions of Articles 5.1 and 5.2
· The interpretation of Articles 3.1 and 3.3 of the SPS Agreement

· The meaning of “based on” as used in Article 3.1 of the SPS Agreement:
· Disagrees w/the Panel that “based on” is the same as “conform to” – a measure that conforms to a standard is based on that standard; but a measure based on the same standard might not conform to that standard; to read Art. 3.1 as requiring Members to harmonize their SPS measures by conforming those measures w/international standards is, in effect, to vest such international standards (which may be recommendatory in form and nature) w/obligatory force and effect
· This improper construction leads to the conclusion that the rest of the analysis is flawed
· Relationship b/t Articles 3.1, 3.2 and 3.3 of the SPS Agreement:
· Disagrees w/the Panel’s interpretation of Arts. 3.1 and 3.2 as a “general rule” and Art. 3.3 as the “exception”; Art. 3.1 allows Members to adopt measures based on an existing standard but w/o a presumption of consistency; Art. 3.2 allows Members to adopt measures that conform to an existing standard and has a presumption of consistency; Art. 3.3 allows Members to adopt measures that exceed a level of protection implicit in and not based on the existing standard
· Requirements of Article 3.3 of the SPS Agreement:

· EC argues that its SPS measures are covered by the first of the two situations covered by Art. 3.3 (scientific justification); accordingly, the requirement of a risk assessment under Art. 5.1 does not apply; it is emphasized that the EC measures have satisfied the Art. 2.2 requirements
· Finds that Art. 3.3, second sentence, requires that all measures which result in a higher level of protection be not inconsistent w/any other provision of the SPS, which textually includes Art. 5; moreover, the footnote in Art. 3.3 indicates that the risk assessment required by Art. 5.1 and defined in Annex A.4 would apply
· AB is aware that this finding tends to suggest that the distinction made in Article 3.3 b/t two situations may have very limited effects and may, to that extent, be more apparent than real
· Articles 5.1 and 5.2 of the SPS Agreement: basing SPS measures on a risk assessment
· Preliminary issue: Art. 2.2 informs Art. 5.1 – the elements that define the basic obligation set out in Art. 2.2 impart meaning to Art. 5.1 ( the Panel’s distinction b/t risk assessment (scientific examination) and risk management (policy exercise) has no textual basis
· Annex A.4 – Treaty definition of risk assessment: the evaluation of the potential for adverse effects on human or animal health arising from the presence of additives, contaminants, toxins or disease-causing organisms in food, beverages or feedstuffs
· Procedural requirement – “based on” does not require a procedural minimum of “taking into account”; instead, an observable, objective situation should persist b/t the SPS measure and a risk assessment; an SPS measures can be based on a risk assessment carried out by a third party (provides a way for developing countries to have access to adequate risk assessment)
· AB is suggesting that there should not be a subjective assessment done by a defending party; on the contrary, there should be a rational relationship (objective) b/t the measure taken and the risk assessment ( this is folded into the substantive requirement
· Substantive requirement – there should be a rational relationship b/t the measure and the risk assessment; Member-states can base their risk assessment on divergent views (this is problematic since there is no way, currently, to determine if a scientific standard is real scientific evidence)
· Determined that the EC failed to provide an assessment of the potential adverse effects related to non-compliance w/“good practice” in administering hormones and problems associated w/the use of such hormones (real world risks can be used as well)
· Article 5.5 of the SPS Agreement: Consistency of levels of protection and resulting discrimination or disguised restriction on international trade
· There are three elements to Article 5.5, which are cumulative in nature
· First – adoption of different appropriate levels of sanitary protection in different situations
· Second – the distinction is “arbitrary or unjustifiable”
· Third – the distinction results in “discrimination or a disguised restriction on international trade”
· First Test – disagrees w/the Panel's conclusions that differences in levels of protection in respect of added hormones in treated meat and in respect of naturally-occurring hormones in food is arbitrary and unjustifiable; to the contrary, the AB considers that there is a fundamental distinction b/t added hormones (natural or synthetic) and naturally-occurring hormones in meat and other foods
· Second Test – disagrees w/the Panel in that the second requirement (“arbitrary or unjustifiable”) should be read together w/the third requirement (“discrimination or a disguised restriction on international trade”); SPS Art. 5.5 should not be read as is the chapeau of GATT Article XX (see Turtle-Shrimp and Gasoline) ( Art. 5.5 ( GATT Art. XX
· A parallel cannot be drawn b/t Japan – Alcoholic Beverage to Art. 5.5 (an inference drawn from the sheer size of a tax differential in GATT III:2, second sentence, cannot be analogized to an arbitrary or unjustifiable difference in levels of protection against risks resulting in discrimination or a disguised restriction on international trade) ( the degree of difference in the levels of protection is only one factor which may cumulatively lead to the conclusion that discrimination or a disguised restriction on international trade in fact results from the application of a measure
· Third Test – disagrees w/the Panel's finding that the “arbitrary or unjustifiable” difference in the EC levels of protection in respect of the hormones at issue, on the one hand, and in respect of hormones used in pork, on the other hand, “result in discrimination or a disguised restriction on international trade”; reverses the conclusion that the EC acted inconsistently w/Art. 5.5
AY Japan – Apples
Report of the Panel

· Background: U.S. complained of Japan’s maintenance of quarantine restrictions on apples, which was said to be necessary to protect against introduction of fire blight; the complaint included:

· The prohibition of imported apples from orchards in which any fire blight was detected

· The requirement that export orchards be inspected three times yearly for the presence of fire blight

· The disqualification of any orchard from exporting to Japan should fire blight be detected w/in a 500 meter buffer zone surrounding such orchard

· Article 2.2 – Determination of the existence or absence of sufficient scientific evidence:
· Standard: scientific evidence should rely on direct evidence, but can include any indirect evidence that may be pertinent to the assessment, provided that it is scientific in nature; to be sufficient, the evidence must have an adequate relationship, rational or objective, b/t the restriction and the relevant scientific evidence
· Since the effects of fire blight is irreversible, it should be recognized that governments will act w/prudence and precaution when risks of irreversible damages are concerned
· Application of the standard: on the basis of the information made available to the Panel
· Possibility of infestation or infection ( insufficient scientific evidence to conclude that mature, symptom-less apples would harbor endophytic or epiphytic populations of bacteria and that mature apples would be unlikely to be infected by fire blight if they do not show any symptoms
· Possibility of a risk of entry or spread of fire blight ( has not been established that the last stage of the pathway (i.e. the transmission of fire blight to a host plant) would likely be completed
· Finding: SPS measure at issue is disproportionate to the risk identified on the basis of the scientific evidence available under Art. 2.2; however, “Members shall ensure that any… SPS measure… is not maintained w/o sufficient scientific evidence, except as provided for in paragraph 7 of Article 5
· Analysis under Article 5.7: AB in Japan – Agricultural Products II set out four requirements, cumulative in nature, which have to be met in order for a measure to be justified as a provisional measure:

· 1 – the measure is imposed in respect of a situation where “relevant scientific evidence is insufficient” (this requirement was determined to not have been met so the rest were not addressed)
· 2 – the measure is adopted on the basis of “available pertinent information”

· 3 – the Member that adopted the measure must “seek to obtain the additional information necessary for a more objective assessment of risk”

· 4 – the Member must “review the … measure accordingly w/in a reasonable period of time”

· Analysis under Articles 5.1 and 5.2: found that Japan’s SPS measure did not meet the three requirements of a risk assessment:
· 1 – “the likelihood of entry, establishment or spread of a pest or disease w/in the territory of an importing Member according to the SPS measures which might be applied, and of the associated potential biological and economic consequences” (Annex A paragraph 4)

· 2 – whether this risk assessment is “appropriate to the circumstances”

· 3 – whether the risk assessment takes “into account risk assessment techniques developed by the relevant international organizations”

Report of the Appellate Body

· Issues:

· Whether the Panel erred in finding that Japan’s SPS measure is “maintained w/o sufficient scientific evidence” and is therefore inconsistent w/Japan’s obligations under Article 2.2 of the SPS

· Whether the Panel erred in finding that Japan’s SPS measure is not a provisional measure under Article 5.7 b/c the measure was not imposed in respect of a situation where “relevant scientific evidence is insufficient” (interpretation of the applicability of Art. 5.7 was too narrow and too rigid)
· Whether the Panel erred in finding that Japan’s SPS measure was not based on a risk assessment, as defined in Annex  A and as required by Article 5.1

· Article 2.2 of the SPS Agreement

· Burden of proof – it is a well settled principle that the complaining party must “establish a prima facie case of inconsistency w/a particular provision of the SPS; this does not imply that the complaining party is responsible for providing proof of all facts raised in relation to the issue of determining whether a measure is consistent w/a given provision of a covered agreement

· Upheld the conclusion that Japan’s measure was maintained “w/o sufficient scientific evidence” w/in the meaning of Art. 2.2 b/c it maintains a measure that is “clearly disproportionate” to the risk

· Article 5.7 of the SPS Agreement

· Art. 5.1 sets out the key discipline – “Members shall ensure that their SPS measures are based on an assessment… of the risks to life or health”; this discipline informs the other provisions of Art. 5

· Requirement – there must be insufficient scientific evidence; the evaluation must be carried out, not in the abstract, but in the light of a particular inquiry – Art. 5.7, second sentence, which refers to a “more objective assessment of risks” (suggests a link or relationship to the obligation to perform a risk assessment under Art. 5.1) ( the question is whether the relevant evidence, be it “general” or “specific”, is sufficient to permit the evaluation of the likelihood of the risk
· Unresolved uncertainty – application of Art. 5.7 is triggered not by the existence of scientific uncertainty, but rather by the insufficiency of scientific evidence; insufficient scientific evidence and scientific uncertainty are not interchangeable
· Article 5.1 of the SPS Agreement:

· Three requirements (different than the Panel?) – (1) identify and (2) evaluate the likelihood of risk (3) according to the SPS measures which might be applied
· The obligation to conduct an assessment of “risk” is not satisfied merely by a general discussion of the disease sought to be avoided by the imposition of an SPS measure ( when discussing the risk specified in the risk assessment, the harm concerned (i.e., fire blight) as well as to the precise agent that may possibly cause the harm (i.e., the carrier of the disease) and alternative measures that might be utilized must be discussed
Unit XI: Dispute Settlement System

AZ Guiding Questions

32. General Questions on Dispute Settlement

· Why do you think Panel and Appellate Body reports are so long and exhaustive compared to other international tribunals? What institutional features might be relevant factors?

· Why were Panel reports under the GATT 1947 so much shorter? 

· Is the reference to the “covered agreement” in the DSU intended to have a limiting effect not only on the nature of possible claims, but also on the nature of incidentally relevant legal questions?

· To what extent do adopted and un-adopted dispute settlement reports differ in their legal relevance? 

· Can you think of why contracting parties mostly complied w/GATT 1947 Panel reports although they could unilaterally block their adoption?

· Do you recognize a shift from diplomacy to legalism in the WTO reports as opposed to the pre-1995 GATT reports you read in this and the past units?

· What would be the effect of a self-executing/directly effective WTO legal order? Would that be desirable?

33. Superfund
· Why do you think the drafters of the GATT 1947 provided for an additional requirement of nullification or impairment in violation disputes? 

· Would the nullification/impairment presumption in GATT Art. XXIII be compatible w/the focus on competitive opportunities rather than trade flow expectations in substantive GATT obligations? 

34. Kodak/Fuji – Non-Violation

· What legal/economic role does the non-violation nullification or impairment complaints intend to play?

· What confidentiality delicacies can a case like this raise, in which competing multinationals sit next to the governments in both camps?

35. Banana Arbitration

· Think about the conflict that can arise between DSU Arts. 21.5 and 22.6. Read the provisions, reflect, then look at footnote 50 in the Banana Arbitration report. Think about arguments in favor and against a specific sequence. Does the arbitration panel offer an avenue out of this dilemma?

· Consider the possibilities of retaliation under DSU Art. 22.3. What can a country do if it imports very little from the country which has nullified its WTO benefits? What if the winning (exporting) country is a small developing country while the losing (importing) country is a big developed country? Is retaliation still effective? 

· How can a violation finding be enforced if it was based on the nullification/impairment presumption, but, in fact, there are no actual negative trade effects? (See DSU Art. 22.4.)

· What is conceptually surprising or contradictory about the “suspension of concessions or obligations”?
36. Turtle II (DSU Article 21.5 Procedure)

· A number of DSU Art. 21.5 cases have been brought thus far despite the Banana Arbitration report under DSU Art. 22.6. Would this development reflect the Members’ preference on the Art. 21.5 procedure over Art. 22.6 in terms of sequence? 

· Wouldn’t the Appellate Body’s evaluation (that the U.S.’s effort was sufficient) be too generous? Could Malaysia sue the U.S. once again under DSU Article 21.5 if the U.S.’s efforts discontinue in the future or turn out to be ineffective? 

BA Legal Texts in the Primary Sources

Dispute Settlement Understanding

· DSU Arts. 1, 3-13, 15-23, 25-27 ( see Primary Sources
· Appendix I – “covered agreements” under the DSU

· Agreement Establishing the World Trade Organization

· Multilateral Trade Agreements: GATT 1994; GATS; TRIPS; DSU

· Plurilateral Trade Agreements: Agreement on Trade in Civil Aircraft; Agreement on Government Procurement; International Dairy Agreement; International Bovine Meat Agreement

· Applicability of the DSU to Plurilateral Trade Agreements shall be subject to the adoption of a decision rule by the parties to each agreement

GATT Articles XXII and XXIII

· GATT Article XXII: Consultation ( accord w/DSU Article 4

· Each Member shall accord sympathetic consideration to and adequate opportunity for consultation regarding representations made by another Member concerning matters affecting the operation of the GATT; Members may consult w/any other Member in respect of any matter for which it has not been possible to find a satisfactory solution through consultation

· GATT Article XXIII: Nullification and Impairment ( accord w/DSU Article 26

· If any Member should consider that any benefit accruing to it directly or indirectly under the GATT is being nullified or impaired or that the attainment of any objective of the GATT is being impeded, the Member may make written representations or proposals to the other Members which it considers to be concerned; any Member thus approached shall give sympathetic consideration to the representations or proposals made to it

· If no satisfactory adjustment is effected b/t the Members concerned w/in a reasonable time, the matter may be referred to the DSB under the DSU

BB Overview

The WTO’s system of dispute settlement:

· W/o a means of settling disputes, the rules-based system would be worthless b/c the rules could not be enforced – WTO’s procedure underscores the rule of law, and it makes the trading system more secure and predictable; however, the point is not to make rulings; the priority is to settle disputes

· Old GATT – the procedure for settling disputes had no fixed timetables, rulings were easy to block, and many cases dragged on for a long time inconclusively; two interesting hitches:

· Defending state had to agree to dispute settlement

· When the Panel issued its report, the report had to be adopted by consensus by the Member states

· One of the DSU’s greatest achievements (Marrakech Compromise) is to make dispute settlement compulsory and the adoption of the report is obligatory ( cannot block creation of a Panel or its findings being adopted and becoming binding

· Uruguay Round

· Introduced a more structured process w/more clearly defined stages in the procedure, greater discipline for the length of time a case should take to be settled and emphasized that prompt settlement is essential to the WTO

· Also made it impossible for the country losing a case to block the adoption of the ruling ( rulings are automatically adopted unless there is a consensus (unanimity!) to reject a ruling
· Dispute Settlement Body – the General Council in another guise – has the sole authority to establish panels of experts to consider a case and to accept or reject the panels’ findings or the results of an appeal; it monitors the implementation of the rulings and recommendations, and has the power to authorize retaliation when a country does not comply w/a ruling
Notes: Why the WTO dispute settlement mechanism works
· Raw public international law (this still happens!) – what would an international regime look like?

· If maltreatment of a national of another country occurs, the usual remedy would be establishment of the status quo ante or fair compensation; under the raw public international law model, disputing countries will discuss the rules of law governing the wrongful act and apply the law to the facts; however, these rules will differ since there is no overall international norm to govern behavior; if agreement is reach, it would imply an agreement to disagree (neo-realism); or the state w/greater power will use its power to come to a resolution; or there will be a splitting of differences so that each party comes out w/something; or countermeasures will be politically available ( a new compromise will eventually be met but will reflect power imbalances

· Shortcomings of the raw public international law model:
· Danger of spiraling – a method of dispute settlement based on self-help may aggravate the dispute; high risk that the dispute settlement will fail

· Doesn’t take into consideration the interests of third-parties
· Rewards the abuse of power – inequality b/t the parties rewards the more powerful country; even in better systems, this may be evident, but in this situation, it is particularly egregious

· Interest of the individual are poorly represented – reliance on the nation-state model prevents the individual from utilizing dispute settlement mechanism to get a remedy; the state may also decide that there is not a sufficient rationale for protecting the individual’s interest for fear of reprisal; where’s the justice in such a system?

· WTO DSU is well functioning dispute settlement procedure has many benefits:

· i.e., Gasoline (Venezuela v. U.S.) – first dispute before the AB – the U.S. can ho and hum, but the house will not fall down! – disparities should not matter b/c it is the legal arguments of the parties that will determine the outcome ( much greater equalization of power

· The determination of the relevant law and interpretation is in the hands of a universal system and out of the hands of the competing parties; the appellate procedure reinforces the application of law and interpretation

· The mandatory nature for the adoption of reports creates enforceable rights

· What are the limitations of the WTO DSU?

· Disparities b/t developed and developing states

· Countries w/high consumption are powerful enough to impose sanctions on countries reliant on their exports; this can be a one-way trade off since exporting countries may not have recourse to such impositions (i.e., Brazil’s imposition of sanctions against the Philippines on coconuts)

· This may not apply to the U.S. since the U.S. relies so heavily on intellectual property; it is not resolved whether sanctions can include the use of licensing of intellectual property

· There are political aspects to compliance (i.e., in Hormones) and the imposition of sanctions (i.e., the proposed EC sanctions following Steel)?

· Sanctions
· Efficient breach doctrine – even in domestic civil law, there are limitation, i.e., those that can pay will still violate (i.e., Hormones and Bananas – rich and powerful countries can take the brunt of suspension of concessions or imposition of sanctions); an efficient breach will occur if the countermeasure is equivalent to compliance; this is not good for trade b/c it may have third market effects or deflect trade in other sectors

· Sanctions are contrary to the free trade regime; concessions should not be viewed as such since they are benefits to both parties ( options?
· Christina’s method – instead of allowing states to w/draw concessions, the DSB should require that the offending party should be required to provide more concessions (would have to be MFN neutral unless the offending party targeted sectors that are dominated by the complaining party) ( even if the violating party does not comply, the complaining party can gain added benefits rather than a return to a less beneficial status quo ante (and less trade)

· Make compensatory damages compulsory

· Compliance pull – system has reasonable tolerance built into it; continued violation will have an escalating remedy (over time the countermeasure will be too hard to resist)

· Effects of trade disputes on Individuals and the State

· The laws of the WTO are about how individuals are affected by trading rules b/t states; but the WTO’s rules affect the operation of governments, even in the field of countermeasures; why should an individual in another sector take the fall for a state’s decision to not comply w/obligations ( tit-for-tat under the usual mechanism may distort comparative advantage
· How can we solve the arbitrariness in how sanctions affect domestic industries?

· Allow individuals to have a remedy for trade violations (ECJ rejected such a claim)

· Direct, monetary compensation: would not directly affect arbitrary targets of sanctions ( however, this spread the pains too thin and may not have the political effect necessary for compliance (more targeted “pain” may induce groups to be politically vocal – i.e., EC’s proposed countermeasures in response to Steel)

· DSB is not in a hurry to make the sanction painless – wants compliance not sanctions
· Other problems:
· The remedy is always prospective: the countermeasure can only take into account future damages and not the damage that has already been caused by the measures ( those that initially suffered from the illegality may not actually receive compensation

· Who has the leverage to bring a suit? – the domestic industry affected by a measure has to have the political power to bring a suit; multi-national corporations often drive the complaint of a weaker country (and often pay for it)
· Lag-time: even though there is a time limit to decision-making by a Panel or AB, there is still sufficient lag time, which allows countries to buy a lot of time to maintain trade restricting measures (i.e., Bush and the steel tariffs)

· DSU does not truly equalize the parties: the richer countries have more resources for legal representation; WTO lives in isolation of geo-political realities; demographics of the Panelists and members of the AB (there is a certain amount of homogeneity in world-views); ability to enforce judgment may not be equally enforceable b/c of ability to w/stand or force through
Timetable for dispute settlement – see pp. 9-10 in Unit XI Packet for a case study (Gasoline)
· First Stage – consultation – up to 60 days; before taking any other actions the countries in dispute have to talk to each other to see if they can settle their differences by themselves; if that fails, they can also ask the WTO director-general to mediate or try to help in any other way
· Second Stage – the Panel – up to 45 days for the Panel to be appointed and up to 6 months for the Panel to reach a conclusion; the defending country can block the formation of a Panel once, but not a second time unless there is consensus); officially, the Panel assists the DSB reach a conclusion, but its conclusion is difficult to overturn (unanimity requirement); main stages:
· Before the first hearing: each side in the dispute presents its case in writing to the panel

· First hearing: the complaining country (or countries), the responding country, and those that have announced they have an interest in the dispute, make their case at the Panel’s first hearing

· Rebuttals: countries involved submit written rebuttals and present oral arguments

· Experts: if one side raises scientific or other technical matters, the Panel may consult experts or appoint an expert review group to prepare an advisory report

· First draft: the Panel submits the descriptive (factual and argument) sections of its report to the two sides, giving them two weeks to comment; this report does not include findings and conclusions
· Interim report: the Panel then submits an interim report, including its findings and conclusions, to the two sides, giving them one week to ask for a review

· Review: the period of review must not exceed two weeks; during that time, the panel may hold additional meetings w/the two sides

· Final report: a final report is submitted to the two sides and three weeks later, it is circulated to all WTO members; if the Panel decides that the disputed trade measure does break a WTO agreement or an obligation, it recommends that the measure be made to conform w/WTO rules; the Panel may suggest how this could be done

· The report becomes a ruling: the report becomes the DSB’s ruling or recommendation w/in 60 days unless a consensus rejects it; both sides can appeal the report (in some cases both sides do)

· Third Stage – the Appeal – either side can appeal a ruling; appeals have to be based on points of law such as legal interpretation; they cannot re-examine existing evidence or examine new evidence; each appeal is heard by three members of a permanent seven-member Appellate Body set up by the DSB and broadly representing the range of WTO membership; normally, appeals should not last more than 60 days, w/an absolute maximum of 90 days; the DSB must accept or reject the appeals report w/in 30 days
· Fourth Stage – What Next? – priority at this stage is to have the losing Δ bring its policies into line w/the ruling or recommendations (DSU states that prompt compliance is essential in order to ensure effective resolution of disputes)
· Failing compliance, the losing Δ must enter into negotiations w/the complaining parties to reach a mutually acceptable compensation (i.e., tariff concessions); if no agreement is reached, complainant may ask the DSB to impose limited trade sanctions (i.e., suspending concessions or obligations)

· In principle, the sanctions should be imposed in the same sector as the dispute; if this is not practical or ineffective, the sanctions can be imposed in a different sector of the same agreement; if this is not effective or practicable and if the circumstances are serious enough, the action can be taken under another agreement ( objective is to minimize the chances of actions spilling over into unrelated sectors while at the same time allowing the actions to be effective

· DSB monitors how adopted rulings are implemented
BC The Law of Nullification and Impairment – Superfund and Kodak/Fuji
Superfund (1987)
· Issue: deals w/a U.S. tax on petroleum of 8.2 cents on domestic crude oil and of 11.7 cents on imported oil; there was no question that this tax discriminated against imports; instead, the question was whether the small tax differential was sufficient for a nullification or impairment of benefits under the GATT; the main focus is on the presumption of nullification or impairment and if this presumption can be rebutted
· Findings:

· Impact of a measure inconsistent w/the GATT is not relevant for a determination of nullification or impairment by the Member; no party has successfully rebutted the presumption that a measure infirming obligations causes nullification and impairment in practice ( irrefutable presumption
· Benefits under Article III:2 accrue independent of whether there is a negotiated expectation of market access or not; it is conceivable that a tax consistent w/the national treatment principle has a more severe impact on the exports of other parties than a tax that violates that principle; it is not possible to determine the difference in trade impact b/t the present tax and one consistent w/Art. III:2, first sentence, and hence to determine the trade impact resulting from the non‑observance of that provision

· Art. III:2, first sentence, protects expectations on the competitive relationship b/t imported and domestic products ( a change in the competitive relationship contrary to that provision must consequently be regarded ipso facto as a nullification or impairment of benefits accruing under the GATT; a demonstration that a measure inconsistent w/Art. III:2, first sentence, has no or insignificant effects would not be a sufficient demonstration that the benefits accruing under that provision had not been nullified or impaired even if such a rebuttal were in principle permitted
Kodak/Fuji (1998)

· The Kodak/Fuji case is one of the very few non-violation disputes to date, and shows that the absence of a violation requirement does not make it easy to succeed w/a non-violation complaint
· Issue: U.S. complained about “distribution countermeasures”, which allegedly encouraged and facilitated the creation of market structures for film and paper in which imports are excluded from traditional distribution channels
· The Non-violation Remedy – Article XXIII:1(b):

· Underlying idea of Art. XXIII:1(b) is that the improved competitive opportunities legitimately expected from a tariff concession can be frustrated not only by measures proscribed by the GATT but also by measures consistent w/it – it may be assumed that tariff negotiations are based on the expectation that the price effect of the tariff concessions will not be systematically offset
· Article XXIII:1(b) establishes three elements that a complainant must demonstrate in order to make out a claim: (1) application of a measure by a Member; (2) a benefit accruing under the relevant agreement; and (3) nullification or impairment of the benefit as the result of the application of the measure
· Application of the measure – “regulatory administrative guidance” issued by the government of Japan constitutes measures (see Japan – Semiconductors); a measure does not have to be legally binding; the fact that an action is taken by private parties does not rule out the possibility that it may be deemed to be governmental if there is sufficient government involvement (case-by-case examination)
· Benefits accruing… – impairment would exist the action of defending party resulting in upsetting the competitive relationship b/t the products could not reasonably have been anticipated by the complaining party, taking into consideration all pertinent circumstances and the provisions of the GATT, at the time tariff concessions were negotiated
· Nullification or impairment of benefit – it must be demonstrated that the competitive position of the imported products subject to and benefiting from a relevant market access (tariff) concession is being upset by  the application of a measure not reasonably anticipated – causality requirement
BD Implementation and Compliance

DSU Article 21.5 Procedure (Turtle II – 1999)
· Reconvened Panel concluded that the U.S. had complied w/the requirement to negotiate w/other parties concerning the conservation of turtles and the implementation of an amended §609 was adequate
· Illustrates how compliance to Article XX may still result in a perceived violation – the reconvened Panel considered that the good faith negotiations were sufficient and that the U.S. measure non-discriminatory operation should reflect the discriminatory procedures identified in the Appellate Body Report
DSU Articles 22.3 and 22.6 Procedure (Banana Saga)

· Under DSU Art. 22.6, the party losing in a dispute settlement can object to the level of threatened retaliation by the winning party and request arbitration; note the interplay b/t questions of substantive WTO compliance and the valuation of the level of nullification or impairment
· Application of DSU Article 22.3 – interpretation of “same sector(s)” is expansive since all goods are included in the “goods” sector ( doesn’t this conflate the Art. 22.3(a) and (b)?
· Application of DSU Article 22.1 – authorization to suspend concessions or other obligations is a temporary measure pending full implementation by the Member concerned
· The temporary nature indicates that it is the purpose of countermeasures to induce compliance; but this purpose does not mean that the DSB should grant authorization to suspend concessions beyond what is equivalent to the level of nullification or impairment; there is nothing in Art. 22.1 that could be read as a justification for counter-measures of a punitive nature

· Superfund – nullification and impairment determinations represent potential trade opportunities

· In the arbitration under Art. 22.6, necessitated by the EC’s challenge to the level of suspension sought by the U.S. (US$520 million), the arbitrators found that the level of suspension sought by the U.S. was not equivalent to the level of nullification and impairment suffered as a result of the EC’s new banana regime; the arbitrators determined the level of nullification suffered by the U.S. to be equal to US$191.4 million; the U.S., pursuant to DSU Art. 22.7, requested and was granted authorization by the DSB for suspension of concessions to the EC equivalent to the level of nullification and impairment (US$191.4 million)
NAFTA Chapter 11 – Investment

BE NAFTA General Notes
NAFTA is an FTA
· See Notes from beginning of class
· Similarities to WTO – FTA is a commitment to eliminate all tariffs but w/in the constraints of schedules and exceptions (the devil is in the detail!); MFN and National Treatment is the same as in WTO/GATT; quantitative restrictions have been negotiated to zero (no grand-fathered QRs); TBT and SPS versions of NAFTA predated the Uruguay Round of the WTO (fairly similar, no major differences)
· Rules of Origin – big difference w/the WTO; there are no major rules of origin w/the WTO; rules of origin become critical in FTAs and RTAs (i.e., Turkey – Textiles); rules of origin are vital to maintaining the rules of an FTA and, therefore, are the most difficult to negotiate and are complicated to administer
· Rules of Origin use methodologies to discover the actual origin of the product 
· 1) Added value – look at all the component costs of the product; must determine the threshold for a product to be considered from one of the FTA trading partners (i.e., 40% of the process performed in Mexico may be considered enough for a particular product that has component parts from non-NAFTA states); complications exist in how to calculate this value and how to consider the value of components from a NAFTA partner
· 2) Changes a tariff classification heading (i.e., goes from animals to meat); easier than the accounting system; however, these tariff classification systems are not sufficient for the changing value of a product (i.e., shirt and mercerized shirts)
· 3) Combination of 1) and 2) – rules that combine the two mechanisms

· Mexico may be schizophrenic in wanting light and heavy rules of origin – heavy rules may benefit real investment in the economy (an exporter to NAFTA cannot just build small repackaging facilities, must actually build structural improvements in Mexico); light rules may increase the level of imports into Mexico so as to reach the full NAFTA market
· U.S. would support a heavy rule in order to deter investment in Mexico, a light rule would invite more investment from American companies into Mexico ( in industries that are well established in the U.S., the U.S. will want to be more protectionist and support a heavy rule; in areas where the U.S. market is already flooded w/imports, a light rule would not be harmful
· MIA (Multilateral Investment Agreement) – consider whether the derailment of this agreement is really a possible encroachment on regulatory investment; it is possible that the developed nations are realizing that this mechanism can be effectively utilized by developing nations as well (i.e., U.S. and Canada have become the usual violator of NAFTA)
Dispute Settlement Mechanism of NAFTA Chapter 11

· Under Chapter 11, the dispute settlement process is privatized; this is better for private companies b/c it is faster, confidential and experts can be chosen; there is no appellate process, unless there is serious procedural error or error on the record; the situs of the arbitration becomes the situs for appellate review
· Place of arbitration has to be in one of the countries party to NAFTA; an issue that arises is the effect of the host country’s policy of respecting arbitral awards; a country that treats arbitration favorably might be hesitant to overturn an arbitral award; whereas a country that does not trust the process may overturn an arbitral award (this become important for any appeals)
· This has a substantial impact on sovereign decisions concerning the environment and health; the privatization of the dispute settlement process only provides a state to discard adverse arbitral awards if there is a serious procedural error; this is problematic for strong environmental or health concerns
· Chapter 11 disputes are very expensive (about $1 million to bring a suit)

· U.S. Bilateral Investment Treaties (BITs) often include situs of arbitration in the agreement; BITs became the basis for Chapter 11; the framers of NAFTA did not think they would be the subject of arbitration; it was assumed that Mexico would be the usual violator of investment rules
BF Summary of the NAFTA Chapter 11

Section A: Investment – parties agreed to subject disputes raised by foreign investors to international arbitration; investment includes majority owned or controlled investments, minority interests, portfolio investment and real property; NAFTA coverage extends to investments made by any company incorporated in a NAFTA country, regardless of country of origin
· Article 1101 – Scope and Coverage – covers measures by a Party (i.e., any level of government) that affect: investors of another Party; investments of investors of another Party; and for purposes of the provisions on performance requirements and environmental measures, all investments
· See Methanex below – the U.S. challenged the case on jurisdictional grounds, not getting to the merits; arbitration centered on the meaning of “relating to” in Article 1101(1); U.S. argued that the measure taken by California did not affect a particular investment; the tribunal determined that the measure, in the context of the object and purpose of the NAFTA, was universally applicable to all investments; the government did not pick on a particular investment, which was the rationale for the NAFTA’s allowance of a justiciable right
· What does the tribunal need to see to determine that there is a significant legal connection

· Article 1102 – National Treatment – sets out the basic obligation of national treatment for investors and their investments; national treatment means that a Party will treat investors of the other Parties and their investments as favorably as it treats its own investors and their investments, in like circumstances; the national treatment obligation provides investors the right to establish an investment on as favorable terms as domestic investors and as favorable treatment as domestic investors after establishment

· not easy to transfer principles of regulation or taxation to investment
· Article 1103 – MFN Treatment – requires that a Party may not treat an investor or investment from a non-NAFTA country more favorably than an investor or investment from a NAFTA country (MFN)

· Article 1104 – Standard of treatment – requires that each Party extend to investors of another Party the better of the treatment required by Articles 1102 and 1103

· Article 1105 – Minimum Standard of Treatment – provides for treatment in accordance w/international law; is intended to assure a minimum standard of treatment of investments of NAFTA investors based on long-standing principles of customary international law, including fair and equitable treatment (concern w/losses suffered as a result of armed conflict or civil strife)

· Very complicated – not clear how it changes the standards applicable to NAFTA

· This is not about discrimination – borrows a standard of international law that enshrines the concept of denial of justice; not a standard of discrimination; prescribes an international standard of treatment
· Article 1106 – Performance Requirements – prohibits the imposition and enforcement of a number of specified performance requirements, such as export requirements and domestic content; prohibits using the specified performance requirements as conditions attached to advantages; does not restrict the use of certain measures (such as environmental measures), provided that such measures are not arbitrary and do not constitute a disguised restriction on international trade or investment; permitted measures include those necessary to protect human, animal or plant life or health
· Pope & Talbot v. Canada ( language of Art. 1106 is not limited to the imposition or enforcement of a higher level or percentage of exports of goods and services, but could admit equally the imposition or enforcement at any given level or percentage of exports; however, the measure must actually establish a requirement and not merely a guideline

· Article 1107 – Senior Management – prohibits Parties from imposing a nationality requirement on senior personnel employed by investments of NAFTA investors; intended to permit NAFTA investors to employ personnel of their choosing (subject to the immigration laws of the host country)
· Weiler considers these the “Mexican Provisions” – Articles 1106 and 1107 were inserted b/c they though Mexico needed to be kept in line so as not to be hostile to investment; has turned around to bite the U.S. and Canada on the nose (deep pockets)
· Article 1108 – specifies the exceptions permitted to the obligations of Articles 1102 (national treatment), 1103 (MFN treatment), 1106 (performance requirements) and 1107 (senior management and boards of directors); also sets out the relationship of Annexes I, II, III, and IV to this Section; sets out a number of limited exceptions to Article 1106 allowing some performance requirements relating to foreign aid, export promotion, government procurement and preferential tariffs and quotas
· Article 1109 – Transfers – each Party is required to permit the transfer of funds related to investments (such as profits, loan payments, liquidations) to be made freely and w/o delay; prohibits forced repatriation of funds (i.e., by the home government)

· Article 1110 – Expropriation and Compensation – no Party may expropriate investments of investors of another Party, except for a public purpose, on a non-discriminatory basis, in accordance w/due process of law, and on payment of compensation (equivalent to fair market value, plus interest at a commercially reasonable rate)

· Originally thought to be directed at Mexico, but has been turned around on the U.S. and Canada; Article 1110 is often in dispute b/c anything damaging investment is “creeping expropriation”
· S.D.Meyers – definition – general body of precedent does not treat regulatory action as amounting to expropriation, which tend to involve the deprivation of ownership rights; regulations tend to involve a lesser interference; tantamount means equivalent; it must look at the real interest involved and the purpose and effect of the government measure; government must receive some benefit

Section B: Settlement of Disputes – refers private parties, who have a dispute w/a NAFTA Party other than their own, to one of three applicable sets of arbitration rules intended to govern the arbitration proceedings
· Article 1115 – sets out the purpose of the section: “to establish a mechanism for the settlement of investment disputes that assures both equal treatment among investors of the Parties in accordance w/the principle of international reciprocity and due process before an impartial tribunal”
· Article 1116 – claim by an investor of a Party on its own behalf – a claim may be submitted to arbitration if an investor believes that a Party other than the Party of whom the investor is a national has breached an obligation under Section A or Articles 1503(2) (state enterprises) and 1502(3)(a) (monopolies and state enterprises); Article 1117 – claim by an investor of a Party on behalf of an enterprise – on the same basis as Art. 1116; Article 1118 – requires that disputing parties must first attempt settlement of a claim though consultation or negotiation; the rest of the articles describe the process for settling a dispute through arbitration (including the constitution of the arbitrational tribunal, governing law and award procedures
Section C: Definitions – gives definitions of terms to the agreement, including investment

· See definitions in packet at pp. 28-30

BG Arguments against NAFTA Chapter 11

Report by Global Trade Watch

· These provisions have created a broad regulatory takings mechanism, permitting corporations to sue national governments for huge sums of money for enacting legitimate, non-discriminatory measures to protect public health and the environment
· Canada, which has been subjected to several NAFTA Chapter 11 lawsuits, is seeking interpretive changes to the Chapter 11 rules to limit the ability of private investors to obtain compensation from governments for legitimate, non-discriminatory public health, the environment, culture, and other concerns
· Potential methods of reining in the provisions include shifting the burden of proof to the private investor to show that a government had abused its power by enacting a particular regulation and that the regulation is “truly expropriative” or listing governmental activities that could not be the subject of a Chapter 11 suit
· Suggests that FTAA negotiators should base their positions regarding investment rules on the long-existing U.S. principles: non-discriminatory public interest regulations are not only permitted, but their observance by a property holder is an objective, w/penalties for failure to comply (is this an accurate description of U.S. law?)

BH Issues on Jurisdiction and Admissibility
Requirement of a “Measure adopted or maintained by a Party”

· Ethyl Corp. v. Canada – Canada argued that a measure could not be considered a “measure” until it came into force (passage by usual legislative process) and, therefore, jurisdiction should fail
· Article 201(1) – “measure includes any law, regulation, procedure, requirement or practice”; this suggests that a “measure” may not even amount to a legal stricture and still qualify under NAFTA

· Azinian Tribunal
· An interpretation of “measure” should accord w/the general principle of State responsibility, which applies equally to judicial, legislative and administrative acts ( not every judicial act on the part of the courts of a Party constitute a “measure”; the responsibility of the State for acts of judicial authorities may result from three different types of judicial decision:

· A decision of a municipal court clearly incompatible w/a rule of international law

· What is known traditionally as a “denial of justice” – can be argued if the relevant courts refuse to entertain a suit, subject it to undue delay, or administer justice in a seriously inadequate way
· A decision that is contrary to municipal law

· Loewen Case – judicial action amounting to a “measure”

· U.S. argument – 1) judgments in domestic courts in private disputes are not measures and 2) judicial process was not fully exhausted (could have appealed to MS Supreme Court)

· Article 201(1) – “law” comprehends judge-made as well as statute-based law; “procedure” is apt to include judicial as well as legislative procedure; “requirement” is capable of covering a court order which requires the payment of damages; “practice” can denote the practice of courts or other bodies
· Dismisses the “act of state” doctrine (which would interpret the words “adopted or maintained” as a limitation to ratification by government) as a doctrine of municipal rather than international law

· Exhaustion of local remedies – procedural requirement of public international law that ensures that the State where the violation occurred should have the opportunity to redress it by its own means, w/in the framework of its own domestic legal system
· The rule is not necessarily being applied – Article 1121 seems to exclude this rule; a private investor does not have to bring a suit in local courts before going to the NAFTA tribunal

· For an investor to reach the tribunal, the measure must be “final”, not necessarily “exhausted” – the judicial action must run its complete course; cannot read Chapter 11 as stipulating that a party go through all levels of courts (i.e., in the U.S., a party does not need to appeal all the way to the U.S. Supreme Court; as long as the party gets a final verdict w/in its jurisdiction, the case can be taken to a NAFTA tribunal)
Existence of an Investment

· S.D. Myers Inc. v. Canada – existence of an “investment”
· Facts: SDMI, an Ohio corporation that processes and disposes of PCB waste, filed claims against Canada under for alleged violations of NAFTA Articles 1102, 1105, 1106 and 1110 arising out of Canada’s ban on the export of PCB wastes from Canada to the U.S. in late 1995; an interim award found for the investor w/respect to the Articles 1102 and 1105 but in favor of Canada in all other respects; Canada petitioned the federal court in Ottawa to set aside the arbitral award

· SDMI’s status as an investor and the status of the investment: during proceedings there was considerable debate concerning whether Myers Canada fitted into any of the categories under the definition of “investment” ( taking into account the objectives of the NAFTA, the Tribunal does not find that an otherwise meritorious claim should fail solely by reason of the corporate structure adopted by the claimant of its constituent parts
· Note: Tribunal could have gone either way on this point; to protect investment, the interpretation could suggest that the object of NAFTA should not accept limited connections to an investment
· Methanex v. United States – meaning of “relating to investors or investments” in Article 1101(1)
· Facts: Methanex, a Canadian marketer and distributor of methanol, submitted a claim to arbitration on its own behalf (Art. 1116) for alleged injuries resulting from a California ban on the use or sale in California of the gasoline additive MTBE; Methanex contended that the ban expropriated parts of its investments in the U.S. (Article 1110), denied it fair and equitable treatment in accordance w/international law (Article 1105), and denied it national treatment (Article 1102); the U.S. challenged jurisdiction over the claims and denied violation of NAFTA
· Meaning of the phrase “relating to” in Article 1101(1): according to Article 31(1) of the Vienna Convention, must base interpretation upon the ordinary meaning of the phrase w/in its particular context and in light of the particular object and purpose of NAFTA Chapter 11 ( the phrase signifies something more than the mere effect of a measure on an investor or an investment and requires a legally significant connection; this is necessary in cases of measures designed to protect health and the environment b/c of the potential effect on enormous numbers of investor and investments
· Mondev International v. United States – ratione temporis
· Facts: Mondev, a Canadian real-estate development corporation, submitted a claim on its own behalf (Article 1116) for losses allegedly suffered by Lafayette Place Associates, a Massachusetts limited partnership it owns and controls; Mondev alleged that Massachusetts’ statutory immunization from intentional tort liability of the Boston Redeveloment Authority is incompatible w/international law and that the decision of the Supreme Judicial Court was arbitrary and capricious and amounted to a denial of justice; the U.S. failed to accord national treatment (Art. 1102); treatment in accordance w/international law (Art. 1105); and expropriated its investment w/o compensation (Art. 1110)
· Disagreement centers on the application of NAFTA to a continuing wrongful act that began before NAFTA entered into force; distinction lies b/t an act of a continuing character and an act, already, completed, which continues to cause loss or damage
· Mere fact that earlier conduct has gone w/o remedy or redress when a treaty enters into force does not justify a tribunal applying the treaty retrospectively to that conduct; such an approach would subvert the inter-temporal principle in the law of treaties and the basic distinction b/t breach and reparation which underlies the law of State responsibility
· Concludes that Mondev has standing to bring a claim under Article 1116 (interest in LPA satisfies the requirement that it be an “investor”) b/c its interest still exists even after the investment may have failed (even if compensation is all that remains of a claim/interest)

· Note: is the claim alive or dead? – interesting quirk is in the tribunal’s decision that the claim is dead for 1105 (denial of justice) but not for 1110 (expropriation) ( since the “tangible” investment is gone at the time NAFTA entered into force, the only interest would be in the claim against the state for the expropriation (is this consistent?)
BI National Treatment – Article 1102
S.D. Myers Inc. v. Canada
· Facts: see above
· SDMI possessed a significant cost advantage against its only viable Canadian competitor and against its American competitors; Tribunal concluded that the Canadian legislation favored nationals over non-nationals and that there was it was intended to protect the Canadian PCB disposal industry from U.S. competition; moreover, there was no legitimate environmental or health reason for the ban
· Like circumstances in Art. 1102 must take into account general principles from the legal context of NAFTA, including concern w/the environment and the need to avoid trade distortions that are not justified by environmental concerns, protection of the public interest, the relevant sector (both economic and business sector)
· In assessing national treatment, a Tribunal must consider actual disparate impact (protectionist intent alone is not decisive) and facial discrimination
Pope & Talbot v. Canada
· Facts: Pope & Talbot Inc. (a U.S. forest products company w/an investment in Canada consisting of three softwood lumber mills and one pulp and paper mill), unsatisfied w/allocations of quota to its investment, submitted a claim alleging that Canada’s implementation of the Canada-U.S. Softwood Lumber Agreement breached Canada’s obligations

· Decision: The Tribunal rejected the Investor's allegations that Canada's implementation of the SLA breached its NAFTA obligations under Art. 1102 ( the softwood lumber quota allocation system did not discriminate on the basis of the nationality of the parties
· Plural form of the language of Art. 1102 (“investments of investors”) does not place a single investment outside its coverage or require demonstration of other similarly situated foreign-owned investments or a comparison w/more than one similarly situated domestically owned investment
· Like circumstances must be considered w/in the legal context of the measure taken and in comparison of treatment accorded domestic investment in the same business or economic sector; differences in treatment will presumptively violate Article 1102(2) unless they have a reasonable nexus to rational government policies that 1) do not distinguish, facially or de facto, b/t foreign-owned and domestic companies and 2) do not unduly undermine the investment liberalizing objectives of NAFTA
Note: Why is treatment of investors more difficult than in GATT Article III?
· Doctrinal/textual reason – systematic difference in how each is written; there is no comparable provision such as Article XX in Chapter 11 of NAFTA
· Difference b/t “like products” and “like circumstances” – in the former, one could look at products that are in competition or are substitutable; in the latter, there are variable factors that may influence how we determine that an investment/investor is in a particular situation or market or even what an investment may actually be; the dispute will often frame the investment and the investor
BJ Minimum Standard of (Fair and Equitable) Treatment – Article 1105

Pope & Talbot v. Canada – Fair Treatment pre-FTC Interpretation
· Facts: see above
· Decision: Tribunal rejected the Investor’s allegations that Canada’s measures breached its NAFTA obligations under Art. 1105 ( Tribunal determined that, in administering its responsibilities to allocate softwood lumber quota, Canada did not breach any obligation; however, the treatment of the investment in connection w/the verification review process resulted in a denial of fair treatment required by Art. 1105
· Tribunal adopts the additive interpretation to 1105 – the Article requires standards of the international law minimum plus the fairness elements
Metalclad Corp. v. Mexico (Supreme Court of Canada) – Pre-FTC Interpretation
· Facts: Metalclad, a U.S. waste disposal company, instituted arbitration proceedings against Mexico alleging breaches of NAFTA Arts. 1102, 1103, 1104, 1105, 1106(1)(f), 1110 and 1111; it asserted that Mexico wrongfully refused to permit a subsidiary to open and operate a hazardous waste facility that Metalclad had built in La Pedrera, San Luis Potosi, despite the fact that the project was allegedly built in response to the invitation of certain Mexican officials and allegedly met all Mexican legal requirements
· Procedural History: tribunal issued an award in favor of the investor based on a finding that Mexico did not extend fair and equitable treatment to Metalcad; Mexico petitioned the Supreme Court of British Columbia to set aside the award on the grounds that the tribunal exceeded its jurisdiction and that enforcing the award would violate public policy; the B.C. court set aside the award in part
· Decision: rejected the additive approach to interpreting Article 1105 that was taken from the Pope & Talbot Award and the Tribunal’s insertion of “transparency obligation” into the standard of international law (transparency was implemented through Chapter 18, not Chapter 11); NAFTA should be interpreted in light of its objectives but not necessarily in light of the principles and rules mentioned in Art. 102(1)
FTC’s Interpretation

· Free Trade Commission – (NAFTA Art. 2001) – composed of cabinet level representatives of NAFTA Parties; one of its functions is to resolve disputes concerning the interpretation or application of NAFTA

· Minimum Standard of Treatment in Accordance w/International Law – Article 1105(1):

· Prescribes the customary international law minimum standard of treatment of aliens as the minimum standard of treatment to be afforded to investments of investors of another Party

· The concepts of “fair and equitable treatment” and “full protection and security” do not require treatment in addition to or beyond that which is required by the customary international law minimum standard of treatment of aliens

· A determination that there has been a breach of another provision of the NAFTA, or of a separate international agreement, does not establish that there has been a breach of Article 1105(1)

Mondev International v. United States – post-FTC Interpretation

· Facts: see above
· Issue: what is the content of customary international law providing for fair and equitable treatment and full protection and security in investment treaties?
· FTC interpretation incorporates current international law, whose content is shaped by the conclusion of the more than two thousand BITs and many treaties of friendship and commerce and is not stuck on the meaning given in treaties concluded after WWI
· Applicable standard of “denial of justice”

· Azinian – defined denial of justice as either 1) refusal by national courts to entertain a suit; 2) if they subject it to undue delay; 3) if they administer justice in a seriously inadequate way; or 4) if there is clear and malicious misapplication of the law

· Finds that the Mass. Supreme Court did not cause a denial of justice and dismissed Mondev’s claims

37. UPS v. Canada – post-FTC Interpretation

· Facts: UPS submitted claims against Canada alleging that Canada Post, which UPS alleges is a letter mail monopoly, engages in anti-competitive practices and that Canada breached its obligations under the NAFTA (1) to supervise a “government monopoly” and “state entity” (Chapter 15); (2) to accord national treatment; and (3) to accord treatment in accordance w/international law

· Award: Tribunal issued an Award on Jurisdiction and dismissed a number of UPS’s claims, including claims under NAFTA Chapter 15 and UPS’s Article 1105 claim ( there is no customary international law prohibiting or regulating anticompetitive behavior
Notes: What is the difference b/t Articles 1102 and 1105?
· Article 1102 is about discrimination

· Article 1105 is based on an absolute standard – similar to TBT and SPS, there is no need to show discrimination; showing of discrimination is not dispositive
· If there is a violation of Article 1102, is there an automatic violation of Article 1105?
· Depends on the domestic standard (relates to the standard in Art. 1102) and its relationship to the international standard (relates to the standard in Art. 1105); if the international standard is higher than the national standard, then the discrimination may not reach the level of the international standard
· Is the fact that national treatment is being placed into international trade agreements evidence that national standard has become the customary international law (or at least regional custom)?

· If this were so, then there would be, in effect, no international standard and MFN would not be part of the package as well; fact that provisions like Art. 1105 are being placed into the treaties is evidence that the standard is not part of customary international law and has to be reiterated

· Should regional developments be considered part of customary international law
Notes: BITs and the International Minimum Standard
· The Pope & Talbot interpretation suggests that an investor would get a higher level of protection than that prescribed by customary international law; Canada argued that the interpretation of Art. 1105 should be considered as a recapitulation of the international standard; fair and equitable should be read as descriptive rather than declaratory of a higher standard

· The Model BIT should have been recognized as being drafted differently than Art. 1105; this is reflective of the fact that customary international law has developed an inclusive understanding of the Model BIT (i.e., it is now understood as including fair and equitable treatment); NAFTA was drafted later than the model BIT (the model BIT was prescriptive, the NAFTA assumptive); NAFTA was declaratory that fair and equitable treatment was now a part of customary international law; the BIT would have been additive
BK Amicus Briefs

Arguments in favor of acceptance
· Public importance of NAFTA decisions on environmental and public welfare law-making; NAFTA should reflect underlying concept of sustainable development (and other public interests); allay disquiet as to the closed nature of arbitration proceedings; consistent w/practices in U.S. and Canada and, partially, in the WTO

Arguments against acceptance

· Nothing in Chapter 11 provides for involvement of parties other than those in the dispute; lack of a procedure in Mexico (civil law state) limits the appeal of amici submissions; confidentiality of  proceedings for the parties; no jurisdiction to add parties; fairness to private parties 
Decision 
· Receipt of written submissions is not equivalent to adding a party to the arbitration; addition of amicus submissions is w/in the procedural rules of UNCITRAL; burden of third party submissions is shared by both parties; it would be for the Tribunal to determine the weight to be given to submissions; confidentiality: consent decrees can limit the amount of information disseminated to the public
Unit on Safeguards – Mavroidis

BL Safeguards and Voluntary Export Restraints (VERs)

38. Safeguards and Voluntary Export Restraints (VERs)

· GATT Article XIX – imposition of safeguards – allows contracting parties to block trade even in the absence of dumping or subsidies if imports increased in substantial numbers and the rise was unforeseen

· States cannot “target” particular exporters and could end up alienating trading partners; explains why there has only been one reported case of a litigation in the field of safeguards (Czech Fur Hats case)

· VERs – non-transparent instrument whereby the exporter would agree not to export quantities beyond a certain threshold; allows circumvention of MFN-requirement laid down in Art. XIX

· Arguably inconsistent w/Arts. XI and I – however, no GATT party has complained against a VER

· What is the role of safeguards?

· Streamlines the negotiations process

· Provides for more flexibility in the operation of the agreement; safeguards operate as a mechanism for countering negative effects of trade liberalization; there is going to be winners and losers in trade liberalization but not all states are capable of compensating losers (whether by retraining or subsidies)

· Safeguards were allowed under the GATT, but there was no attempt to regulate why a safeguard was enacted; the GATT does explain the conditions of the right to use safeguards w/o asking what is the end-result of the use of the safeguard

· Escape Clauses: WTO includes the Safeguards, Anti-Dumping, Countervailing Duty and Balance of Payments Agreements as escape clauses

· There is a lot of interplay b/t these mechanisms; anti-dumping has been the preferred method by states (allows an importer to target a particular exporter and is easier to find dumping through analysis of trade practices); must show government action under countervailing duties

· Safeguards are an MFN remedy – it is applied to all trading partners and not a particular one

· SG Article 2 – mentions three conditions for imposition of safeguards ( imports that cause injury to the domestic production; GATT XIX also includes unforeseen developments as a condition; does this mean that safeguards post-1995 do not require unforeseen developments? – AB decided that the SG must be read in light of GATT XIX; Prof. Mavroidis disagrees w/this interpretation

39. Safeguards Imposed By Customs Unions

· A customs union may impose safeguard measures as a single unit or on behalf of one of its members; can either account for imports from all WTO Members (including the customs union) and demonstrate injury; or account for imports from all WTO Members minus imports from the members of the customs union and establish injury; a member of a customs union cannot account from imports of all WTO Members and then impose safeguard measures against all except the members of the customs union where it belongs

· Argentina – Safeguard Measures on Imports of Footwear (WTO 1999) – Argentina's investigation, which evaluated whether serious injury or the threat thereof was caused by imports from all sources, could only lead to the imposition of safeguard measures on imports from all sources; therefore, Argentina's investigation cannot serve as a basis for excluding imports from other MERCOSUR member States from the application of the safeguard measures

· United States – Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality Line Pipe from Korea (WTO 2002) – whether GATT 1994 Article XXIV serves as an exception to Article 2.2 of the Agreement on Safeguards becomes relevant in only two possible circumstances:

· When, in the investigation by the competent authorities of a WTO Member, the imports that are exempted from the safeguard measure are not considered in the determination of serious injury

· When, in such an investigation, the imports that are exempted from the safeguard measure are considered in the determination of serious injury, and the competent authorities have also established explicitly, through a reasoned and adequate explanation, that imports from sources outside the free-trade area, alone, satisfied the conditions for the application of a safeguard measure, as set out in Article 2.1 and elaborated in Article 4.2

BM Conditions for a Lawful Imposition of Safeguards

40. Safeguards and “Unfair” Trade – United States – Line Pipe Safeguard (WTO 2002)

· Safeguards are extraordinary remedies to be taken only in emergency situations; they are imposed in the form of import restrictions in the absence of any allegation of an unfair trade practice; differ from anti-dumping duties and countervailing duties to counter subsidies, which are both measures taken in response to unfair trade practices; if the conditions are fulfilled, safeguard measures may be imposed on the “fair trade” of other WTO Members and will constrict the full benefits of trade concessions

· Natural tension b/t, on the one hand, defining the appropriate and legitimate scope of the right to apply safeguard measures and, on the other hand, ensuring that safeguard measures are not applied against “fair trade” beyond what is necessary to provide extraordinary and temporary relief

· Two basic inquiries are: is there a right to apply a safeguard measure and, if so, has that right been exercised, through the application of such a measure, w/in the limits set out in the treaty?

· AB distinguishes b/t the right to apply a safeguard measure and its application as such

41. The Right to Apply a Safeguard Measure (as interpreted by the Appellate Body)

· Unforeseen developments – this requirement features nowhere in the body of the WTO Safeguards Agreement; the requirements of GATT Art. XIX continues to be in full force and effect and establishes the prerequisites necessary for the imposition of safeguard measures (judge-made law)

· Distinction b/t unforeseen and unforeseeable – “unforeseen” is synonymous w/“unexpected”; “unforeseeable” is defined as meaning “unpredictable” or “incapable of being foreseen, foretold or anticipated”

· Four elements: (i) imports have increased in such quantities; (ii) that the domestic industry producing the like or directly competitive products suffers serious injury (iii) which is the result of the increased imports (iv) and the increase must be the result of unforeseen developments

· GATT is supposed to be about opening the market to competition; perhaps “unforeseen” should be viewed from one round of trade negotiations to the next (b/t two liberalizing rounds); 

· Imports in increased quantities

· Argentina – Safeguard Measures on Imports of Footwear (1999) – competent authorities are required to consider the trends in imports over the period of investigation (rather than just comparing the end points); the SG and GATT 1994 Article XIX:1(a) require that the increase in imports must have been recent enough, sudden enough, sharp enough, and significant enough, both quantitatively and qualitatively, to cause or threaten to cause “serious injury”

· Mavroidid – two criteria: recent enough (looking at the last year of relevant data) and sudden enough (not minor changes)

· Causing serious injury or threat of serious injury – Article 4.2(a) – lists the factors to injury

· United States – Lamb Meat Safeguard (2001) – “serious injury” standard is very high in comparison to the standard of “material injury” under the Anti-Dumpling Agreement, the SCM Agreement and GATT 1994; this is consistent w/the fact that safeguards exist w/in the context of fair trade; “clearly imminent” indicates that the domestic industry is on the brink of suffering serious injury; SG Article 4.2(a) establishes that the relevant authority must evaluate all relevant factors

· United States – Line Pipe Safeguard (2002) – addressed the question of whether a discrete finding for either injury or threat of injury is required for a lawful imposition of safeguard measures if a domestic investigating authority can show injury or threat of injury through the same set of facts; although the AB agreed w/the Panel that they are distinct concepts, the AB found that a discrete finding is not required by the Agreement

· Domestic industry producing the like or directly competitive product

· Product must be viewed as product-oriented and not producer-oriented; must compare the end-product that is domestically produced and the imported product

· Mavroidid – do not look at the welfare implications of imports (consumers will be appreciative of cheaper imports, but producers may be adversely affected enough to warrant safeguards); what the state must look at is competitive injury b/c the true issue is the affect of the increased imports on domestic competitors

· The Causality-Requirement

· Domestic investigating authorities should distinguish effects caused from imports from effects caused by other than imports factors; it is their duty to impose safeguard measures only to redress the extent of the injury caused by imports

· Mavroidid – most likely, a series of factors will be contributing to a perceived injury (i.e., exchange rate, bad management, micro-economic instability, change in consumer tastes, low investment and/or imports); Article 4.2(b) obligation to distinguish which factors contributes to injury and to determine the proportion of injury attributable to increased imports ( AB does not consider that the other factors may contribute to the final level of imports causing injury; imports are an endogenous factor and cannot per se cause injury; since adoption of SG, no adopted safeguard measure has survived scrutiny by the WTO ( the problem is that the test is nonsensical

42. Application of Safeguards: Strictly to the Extent Necessary

· Art. 5.1 – safeguard measures can only be applied to the extent necessary to prevent or remedy serious injury and to facilitate adjustment; United States – Line Pipe Safeguards (2002): Art. 5.1 imposes a substantive and a procedural obligation

BN More on Safeguards

43. Safeguards Can Take Different Forms

· Investigation – usually begins w/a petition from the affected industry; alerts he state to the damage done to the relevant party; usually takes three years to show that imports adversely affect the party 

· Quantitative Restrictions – usual method of imposing safeguards; important question is how to allocate the quantitative restriction; QR must respect the market share of the importers during the relevant period (usually the three year investigatory period)

· Tariff surcharge – increase in tariff – and tariff quotas are other acceptable safeguards

44. Quota Allocation and Quota Modulation

· QM – Art. 5.2(b) allows you to punish in certain circumstances, the most importer w/the most dramatic increase in imports

45. Provisional Safeguards – can be imposed in accordance w/Article 6 SG

46. The Obligation to Balance the Concessions

· Art. 8 SG – ensures that the overall level of concessions will not be altered as a result of a safeguard measure; provides that when imposing safeguard measures, the WTO Member will enter into negotiations w/the affected Members the object of which is to compensate through concessions in another product-market for loss of market shares in the product-market where a safeguard is being taken

· Such an obligation does not exist if the maximum duration of the safeguard does not exceed three years and provided that the measure was the result of an absolute increase in imports and was taken in conformity w/provisions of the SG (Art. 8.3 SG)

47. Compensation

· Agreement requests that there is some compensation component for those that suffer from the safeguard imposition – exporters; must be balanced by trade concessions in fields other than the one where the safeguard was imposed; at the end of the day, the welfare gains from these concessions should match the welfare losses from the imposition of safeguards ( a trading partner will request trade concessions in a field that the states has comparative advantage; if there is an agreement and notification, all is good

· No agreement – if the compensation is unsatisfactory and the safeguard is imposed, the affected states can impose lateral increase in protectionism (w/draw MFN in a certain industry)

· GATT 1994 – final compromise ( if a WTO member imposes a safeguard for a maximum of 3 years, there is no need to compensate; no state has imposed safeguards for more than 3 years since

48. Duration of Safeguards

· Maximum duration for any given safeguard is 4 years; can be renewed once; but, the period imposed must be followed by a complimentary period of no new safeguards (peace clause)

49. The Treatment of VERs in the WTO SG Agreement

· What is the incentive for the exporter (second-best option)?

· Can sell the product at a higher price; can capture monopoly rents – price of cheaper imports will increase close to the price of domestic product; will cause exporters to create cartels (align prices)

· Article XI clearly outlaws VERs as of January 1, 2000 (w/a five year accession period); part of this negotiation was the adoption of Article 5.2(b) (Quota Modulations); however, there is ample evidence that VERs still exist

50. Notification and Consultation

· All safeguard measures have to be notified to the WTO; Members must notify (a) the decision to initiate the process, (b) findings of serious injury or threat thereof and (c) the decision to apply or extend a safeguard measure (Art. 12.1)

51. Standard of Review

· United States – Combed Cotton Yarn made it clear that the “general” standard of review, as reflected in Art. 11 DSU, is to be applied in litigation concerning the application of the WTO Safeguards Agreement

Unit on Anti-dumping – Mavroidis

BO Anti-dumping as a derogation from MFN for Economic Motives
52. Legal test for imposing an anti-dumping duties consistent w/the WTO

· Three conditions have to be met:
· Dumping by the exporter – exemplified by a price differential b/t the price in the home market of the exporter and the price charged in by the same producer in the export market; dumping is not per se illegal
· Dumping can be quantified as Price (import) greater than Price (domestic)

· Injury to the domestic industry producing the like product – defined in the AD Agreement Article 3
· Causal link b/t the dumping and the injury:
· Both must be beyond a de minimis level defined in the AD for duties to be lawfully imposed

· Must be demonstrated that resulting injury is due to dumping only and to no other factor; all other factors which might be contributing to injury have to be identified and separated out of the analysis (many states have not implemented this requirement; the U.S. uses a “substantial injury” standard in their implementing legislation)

53. Dumping is not illegal, but it is unfair

· GATT Article VI – referred to in Article 1 of the AD; states that dumping is to be condemned if it cause injury, but does not formally pronounce the illegality of dumping practices
54. Anti-dumping is the only permissible specific action against dumping

· Article 18.1 AD – no specific action against dumping of exports from another Member can be taken except in accordance w/the provisions of the GATT, as interpreted by the AD
· Footnote 24 – Art. 18.1 is not intended to preclude action under other relevant provisions as appropriate

· U.S. – Dumping and Subsidy Offset Act of 2000 – measure will only constitute “specific action against dumping” if 1) it acts specifically in response to dumping; and 2) it acts “against” dumping, in the sense that it has an adverse bearing on dumping

55. Anti-dumping is a widely used instrument of trade protection
· Anti-dumping has effected a variety of sectors, base metals and chemicals being the most heavily affected
BP Procedural Aspects of the Anti-dumping Investigation

56. Members wishing to impose anti-dumping duties have to investigate whether the three elements are present; the investigation must respect due process b/t all interested parties
· Objective examination – requires that the domestic industry, and the effects of dumped imnports, be investigated in an unbiased manner, w/o favoring the interests of any interested party
· Evidence of the due process (transparency) is found in various provisions of the Article 6 of the AD

57. Initiation of an investigation

· Article 5 – anti-dumping investigation can be self-initiated by the government investigating authority or in response to a petition by the domestic industry
· Sufficiency of evidence to initiate an investigation (Arts. 5.2 and 5.3) should be read in light of Article 2, where some clarification of the terms appearing in Article 5 are reflected

· Standard of review – does not need to be of the quantity or quality that would be necessary to support a preliminary or final determination; certainty on the three requirements is reached gradually
58. Standing requirements

· Article 5.4 – application must be made on behalf of the domestic industry

· Footnote 13 – in the case of fragmented industries, authorities may determine support and opposition by using statistically valid sampling techniques
· Footnote 14 – employees of the domestic producer or their representatives may make or support an application for an investigation

· Do not have to implicate the consumers; EU has a clause that requires that it must be in the interest of the consumers to impose anti-dumping, but that is not the practice ( it is a producer-driven process
BQ Calculating the Dumping Margin

59. Dumping Margin
· In establishing the dumping margin, the investigating authority is in principle to base its comparison on the home market price of the product (normal value)

· Article 2.2
· Provides an alternative basis for deriving the normal value, reliance upon three conditions:

· There are no sales in the exporting country of the like product in the ordinary course of trade

· Sales in the exporting country’s market do not permit a proper comparison b/c of the particular market situation

· Sales in the exporting country’s market do not permit a proper comparison b/c of their low volume

· Where one of the above applies, Art. 2.2 further specifies two alternative bases for calculation:

· An appropriate third country’s sales; price must be representative

· Constructed normal value – sum of the cost of production in the country of origin; a reasonable amount for selling, general and administrative expenses; and a reasonable amount for profits

· Must be in accordance w/Article 2.4 – fair comparison: involves bringing to prices at the same level of trade and making due allowances for comparable items

60. Duty to perform a fair comparison of prices

· Article 2.4 – fair comparison shall be made b/t the export price and the normal value; duty lies w/the investigating authorities, not the exporters

61. Same Level of Trade

· Article 2.4 – Members are free to choose one of two methods for comparison: weighted average to weighted average or transaction to transaction
62. Due Allowances

· Due allowance shall be made for differences which affect price comparability, including differences in condition and terms of sale, taxation, levels of trade, etc.; some factors may overlap so authorities should ensure they do not duplicate adjustments; AD does not contain an exhaustive list of allowances

63. Burden of Proof

· It is incumbent on the investigating authorities to ensure a fair comparison and upon the interested parties to substantiate their assertions concerning adjustments as constructively as possible
64. Whose dumping margins will be calculates?

· Article 6.10 – dumping margins will be determined for each known exporter; if there are too many known exporters, investigating authorities can limit their investigation to a sample which has to be statistically valid, or to the largest percentage of the volume of exports form the country in question that can reasonably be investigated

65. Unknown Exporters / New Shipments

· Article 9.5 – new shipments – requires that investigating authorities review producers not producing the product during the investigation period to see if they are related to a producer subject to the anti-dumping measure and to adjust findings accordingly
66. De Minimis Dumping Margin
· Article 5.8 – clearly states that, if at the end of the investigation the dumping margin is found to be below a de minimis threshold, the investigation should be immediately terminated – level of de minimis is considered to be a margin less than 2%, as expressed as a percentage of export price

BR Injury

67. Objective examination based on positive evidence
· Article 3.1 – requests that WTO Members base their findings of injury on positive evidence, which related to the quality of the evidence upon which the authorities may rely in making a determination
· While the term positive evidence focuses on the facts underpinning and justifying the injury determination, the term objective examination is concerned w/the investigative process itself 

68. Factors evidencing injury

· Article 3.4 – examination of the impact of the dumped imports on the domestic industry concerned shall include an evaluation of all relevant economic factors and indices having a bearing on the state of the industry, including actual and potential decline in sales, profits, output, market share, productivity, return on investments, or utilization of capacity; factors affecting domestic prices; the magnitude of the margin of dumping; actual and potential negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital or investments ( this list is not exhaustive, nor can one or several of these factors necessarily give decisive guidance
· All factors mentioned in Art. 3.4 must be examined

· Investigative authorities must show an increase either in absolute or in relative terms of dumped imports

· In the case of a negligible volume of dumped imports, the investigation process must stop

69. Injury to the domestic industry producing like products

· Article 4.1 – for the purposes of this Agreement, the term “domestic industry” shall be interpreted as referring to the domestic producers as a whole of the like products or to those of them whose collective output of the products constitutes a major proportion of the total domestic production of those products…
· “Like product” is defined in Article 2.6 – a product which is identical, i.e. alike in all respects to the product under consideration, or in the absence of such a product, another product which, although not alike in all respects, has characteristics closely resembling those of the product under consideration
70. Class Notes:

· Investigations usually define the product market narrowly; this is so that the investigative bodies can more easily find injury

· Unfortunately, WTO case law has not provided sufficient guidance on the definition of “like” product
BS The Causality Requirement

71. The Law
· Article 3.5 – the demonstration of a causal relationship b/t the dumped imports and the injury to the domestic industry shall be based on an examination of all relevant evidence before the authorities; the authorities shall also examine any known factors other than the dumped imports which at the same time are injuring the domestic industry, and the injuries caused by these other factors must not be attributed to the dumped imports
· Imposes a dual obligation on WTO Members to ensure that a) the injury is attributed to dumped imports and b) that injury caused by factors other than dumped imports will not be attributed to dumped imports

72. Known factors

· The term used in Art. 3.5 is not “self-interpreting”

· Factors that have been clearly raised by the interested parties are considered “known factors”

· Known factors can be raised at various stages of the proceedings

73. Non-Attribution

· In distinguishing injury from dumped imports from injury cause by other factors, the AB in U.S. – Hot-Rolled Steel from Japan extended the approach used in the Safeguard Agreement to the AD as well
· Causal factors operating on a domestic industry may interact, and their effects may be inter-related, such that they produce a combined effect on the domestic industry; therefore, it may not be easy, as a practical matter, to separate and distinguish the injurious effects of different causal factors; Article 3.5 requires that investigating authorities separate and distinguish these factors
· The AD does not impose a particular method how to distinguish effects ( WTO Members may apply any causation methodology, provided that it appropriately separates and distinguishes the injurious effects of dumped imports from the injurious effects of the other known causal factors
· What if other known factors collectively by not individually cause injury?

· AB in EC – Malleable Cast Iron from Brazil determined that an affirmative answer would depend on the circumstances
· What stems from the causality requirement has been read in a proceduralist manner, as requiring that the analysis by the domestic investigating authority must separate out the various factors causing injury and must not attribute wrongly to dumping what is attributable to other facts; from a substantive prospective however, the law as interpreted by the AB stops short of imposing a substantive requirement that a specific kind or degree of closeness of causal link be present

BT Imposing and Monitoring Anti-dumping Duties

74. The Law
· Article 9.1 – the decision whether or not to impose an anti‑dumping duty in cases where all requirements for the imposition have been fulfilled, and the decision whether the amount of the anti‑dumping duty to be imposed shall be the full margin of dumping or less, are decisions to be made by the authorities of the importing Member
75. Right to impose anti-dumping duties has to be exercised in a non-discriminatory manner

· Article 9.2 – when an anti‑dumping duty is imposed in respect of any product, such anti‑dumping duty shall be collected in the appropriate amounts in each case, on a non‑discriminatory basis on imports of such product from all sources found to be dumped and causing injury, except as to imports from those sources from which price undertakings under the terms of this Agreement have been accepted; the authorities shall name the supplier or suppliers of the product concerned; if, however, several suppliers from the same country are involved, and it is impracticable to name all these suppliers, the authorities may name the supplying country concerned; if several suppliers from more than one country are involved, the authorities may name either all the suppliers involved, or, if this is impracticable, all the supplying countries involved
76. Price undertakings instead of anti-dumping duties

· Article 8 – Members can upon demonstration of dumping injury and a causal link in b/t the two, instead of imposing anti-dumping duties, request or accept price undertakings from the exporters; this practice amounts to the exporter agreeing to raise prices up to the level that no injury results for the domestic industry of the like product; the maximum price raise is up to the full margin of dumping as preliminary determined

77. No retroactive imposition of anti-dumping duties

· Article 10 – anti-dumping duties cannot be imposed retroactively except under the very limited conditions

78. Duration and review of anti-dumping duties

· Article 11.1 – the Necessity-Principle – a anti‑dumping duty shall remain in force only as long as and to the extent necessary to counteract dumping which is causing injury
· AD provides for two institutional avenues for the termination of anti-dumping duties:
· Article 11.3 – all anti-dumping duties will have to be terminated five years after their original imposition unless an investigating authority demonstrates that their imposition will lead to continuation or recurrence of both dumping and injury (the so-called sunset clause)

· Article 11.2 – any time during the five years, an investigating authority might have recourse to an administrative review either on its own initiative or upon request by an interested party

79. Remedies against illegally imposed anti-dumping duties
· Article 10.3 – refunding provisional duties – if the definitive anti‑dumping duty is higher than the provisional duty paid or payable, or the amount estimated for the purpose of the security, the difference shall not be collected; if the definitive duty is lower than the provisional duty paid or payable, or the amount estimated for the purpose of the security, the difference shall be reimbursed or the duty recalculated
· Refunding definitive duties – GATT panels have recommended that in the case of illegally imposed duties, the GATT member imposing such duties has the obligation to reimburse the injured exporter; although retroactivity of remedies is not excluded in WTO case-law, there has not yet been a case where reimbursement of duties has been suggested by a WTO adjudicating body
80. Developing Countries-Specific Provisions
· Article 15 – recognizes that special regard must be given by developed Members to the special situation of developing Members when considering the application of anti‑dumping measures; possibilities of constructive remedies provided for by the AD Agreement shall be explored before applying anti‑dumping duties where they would affect the essential interests of developing Members
Unit on TRIPS: Trade-Related Aspects on Intellectual Property Rights – Dreyfuss
81. Background:
· Patents, trademarks, copyrights, trade secrets, unfair competition
· Why intellectual property? – variety of theories in different countries

· Moral: just desserts – seems like inventors deserve reward – or to preserve the integrity of the work

· Providing incentives to innovate; recognizes the difficulties of marketing a new product and to prevent the free rider problem; allow enough time for inventor to benefit
· Trademarks – a little different – want to make sure that consumers can have access to a product after an initial purchase; recognizes the market value of goodwill; developed as a matter of common law
· Copyright – developed in response to the fall of censorship

· International intellectual property protection
· Domestic IP protections are territorial and give an individual the right to utilize the issued right; benefits given by states were given only to nationals; this became a problem b/c one states nationals would have no protection in another jurisdiction
· Possible solutions:

· Harmonization choice – create one law (problematic)

· Reciprocal rights (i.e., recognition of foreign rights as long as they recognized domestic rights)

· National Treatment – eventually the route taken

· 3 international agreements (the Berne Convention for the Protection of Literary and Artistic Works, last revised in 1971, the Paris Convention for the Protection of Industrial Property, last revised in 1967 and the Madrid Protocol) establish the national treatment requirement in IP protection; just requires that state-parties apply non-discrimination in IP rules for domestic and foreign IP applicants, but there was not universal membership and the U.S. was not a party to Madrid (will be joining)
82. Why there was a need for a new IP agreement?

· First – growing capacity of manufacturers in developing countries to penetrate distant markets for traditional industrial products has forced developed countries to rely more heavily on their comparative advantages in the production of intellectual goods than in the past

· Second – the rise of knowledge-based industries radically altered the nature of competition and disrupted the equilibrium that had resulted from more traditional comparative advantages; cost of research and development is often disproportionately higher than in the past; the resulting innovation embodied in high-tech products has increasingly become more vulnerable to free-riding appropriators

· Market access for developing countries thus constituted a bargaining chip to be exchanged for greater protection of intellectual goods w/in a restructured global marketplace

· Third – WIPO was incapable of adapting to the above changes, especially at the insistence of the U.S. and developed countries (WIPO was a UN body that kept the developed countries from pushing their voice)

· WIPO was pushed into the Uruguay Round to create a WTO regime of control; this allowed developed states to bargain for harmonized IP protections w/market access
· But why GATT rules? – comparative advantage is the basis of the GATT regime, but it is not necessarily the basis of IP policies; the IP protections may be considered as a means of gaining access to developing markets (protections in those countries would decrease the risk to developed countries)
· This is part of the bargain; the North wanted IP protections b/c it maintains their comparative advantage and provide for further incentive to innovate even though IP protections increase the barriers to trade (increases cost of a product and decreases competition)
· Values of free trade are different from the values of IP rights – generally, in free trade, the idea is to decrease barriers to trade; in IP, a balance must be reached b/t the innovator and the public w/consideration that IP is cumulative
· There is also a balance b/t protection and innovations – too strong of a protectionist regime may hinder the ability of later in time innovators to innovate

83. Basic Principles:

· National Treatment for (non-discrimination to) foreign rights holders
· MFN – principle of equal treatment under the domestic laws is carried over to relations b/t states in Article 4; MFN can function to ratchet down trade barriers at the same time as increasing IP protectionist measures; only those that are mentioned in the TRIPS, it is not clear that MFN applies
· For purposes of the TRIPS Agreement, the term “intellectual property” refers only to seven of the eight enumerated, subject-matter categories: (1) copyrights and related rights; (2) trademarks and (3) geographical indications; (4) industrial designs; (5) patents; (6) integrated circuit designs; and (7) trade secrets or confidential information

· Does not cover the International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations (Rome Convention) under the National Treatment and MFN, unless specifically provided
· TRIPS Treatment – beyond equal-treatment obligations, states must accord to nationals of other Member states those international minimum standards of intellectual property protection provided for in the TRIPS
· Enforcement – an innovation of the TRIPS; provides for the full gamut of enforcing the agreement
· Compulsory license – allows countries to use a protected IP right…
84. Dispute mechanism

· Six cases have been brought: 2 against India re pharmaceuticals, 1 against Canada re stockpiling drugs, another against Canada, 2 against the U.S. (Havana Club Case and Irish music case)
85. Changes:

· Ratcheting-up of protection – w/the development of TRIPS, developing countries are increasing their IP protections; must also provide retroactive protection for later in time protections
· Patents – 20 yrs.; fewer holes; cannot exclude particular fields
· Trademarks – broadly defined; can predicate protection on use; does not require creation of local marks; special recognition of well-known marks; has a special provision for geographic locations – this is an important concession b/c many developing countries can use to get benefits (however, some geographic marks have been grandfathered – at the 1994 date – to the detriment of some developing countries such as China and their Chinese teas)
· Copyright – piggy-backs on the Berne Convention; U.S. had to change to reflect this basis, though “moral” rights were kept out as a basis for IP rights; issues have developed on the definition of copyright
86. Problem Areas:

· Areas that are not covered by the TRIPS

· Parallel imports (products sold cheaper in other countries and being re-imported to a different place); should the difference in value go to the owner of the IP right or to the importer (price set by demand in one country versus the other); this is what underlies the dispute b/t the U.S. and Canada over pharmaceuticals
· §301 (U.S. list of countries that allows the U.S. to w/draw concessions) – countries expected the U.S. would no longer retaliate under §301 w/the adoption of TRIPS
· Anti-Trust – no concurrence on how to harmonize anti-trust provisions; especially difficult in IP b/c IP is a grant of monopoly; many other countries do not have developed anti-trust laws
· “New” IP – not clear that they are protected under TRIPS; how do you get new IP in? – should the treaty be read in light of advancement
· Ownership – do not have to recognize ownership of certain parties(?) – Cuban case

· Whether TRIPS got the balance right

· LDCs and developing countries are paying for the costs but not attaining the benefit; the value of products are often captured by the West rather than these countries; these countries are less sophisticated in reaching agreements w/the developed nations on protecting their rights; moreover, the language and rules of IP law is dominated by Northern notions
· TRIPS is a minimum standard

· Theory is under a devolution/federalism structure; states can structure their rules under their own means as long as the minimum standards are met; however, this is not working too well; this requires human capital and sophistication; the requirement that developed countries provide technical assistance, it is contingent on recreating their rules in the developing world
· Internal deals can fall apart when part of the deal is rejected by the WTO and the other half is not touched (i.e., Disney/Irish Bards)

· Balance b/t proprietary rights and use rights

· Difficult to ratchet back (increase use rights vs. proprietary rights)
· Developing countries cannot pay-off for any violation

· “Fair use” is recognized, but the WTO has given this a narrow interpretation
· Balance is thrown out of order by imposition by state government
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