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I) INTRODUCTION
A) The Living and the Dead: Whose Money Is it?
1) Inheritance Rights Generally:
(a) Both the right to receive property and the right to dispose of property are rooted in positive law, subject to legislative adjustment
(i) Many states, for example, have restricted the right of a decedent to disinherit at least one class of family member- decedent’s surviving spouse
(b) What if a state tried to abolish inheritance altogether?  Congress tried this with small parcels of land on Indian Reservations, but the Supreme Court struck down the law, citing the history of the right to pass on property in Anglo-American times and the likely unconstitutionality of the abolishment of all inheritance rights
(c) Mark Ascher, Curtailing Inherited Wealth, 89 Mich, L. Rev. 69 (1990)
(i) American is founded on equality
(ii) Inheritance is basically just luck- curtailing could lead to more equality
· Other forms of luck, such as natural born talent or ability, cannot be controlled, but we should control what we can 

(iii) The people the most likely to inherit large sums are the most likely to have been given education and cultural values from their parents, thus giving them another head start in life.  

(iv) The author advocates that all property should escheat at death, with the exception of debts and protection for spouses, minor children, and disabled descendents

(v) Text commentary on article:

· Inequality may not be the only social harm generated by inheritance- many express the fear that a future large inheritance leads to sloth in life for the children of the wealthy
· However, accumulation of wealth is often a family effort

(d) Justifications for Inheritance

(i) Freedom of testation creates an incentive to industry and saving
(ii) Bequests within the family may actually repay the beneficiary for value received (though not value recognized as consideration under common law)
(iii) It would be in practice hard to curtail- people would transfer money right before death
(iv) The power to bequeath comports with political preferences 
(v) Allowing people to bequeath encourages industry- if there was no inheritance, people would work less, because there would be less of a reason for them to accumulate property
(vi) People might just engage in more consumption if inheritance were curtailed- which might lead to more inequality than inheritance
(vii) Part of bundle of p-property rights to have autonomy to decide where your property goes
(viii) Handing down property within a family has symbolic meaning
(ix) Not having inheritance increases risky and stupid consumption right before you die
(x) Why do we trust the federal government to be better at managing this money?
(e) Arguments against Inheritance

(i) Life Cycle Hypothesis: devises are accidental- the result of risk adversity in the face of uncertainty about one’s future needs and future date of death
(f) Policy Concerns

(i) Shapiria case (father required his son to marry a Jewish girl in order to inherit)
· This is really just restricting his right to the land, not the right to marry
· Parents can disinherit any child, including dependant minor child (unique in US)
· The son argued that he had a constitutional right to marry, but this is not true- this is a will, not a state argument
· The son also argued that the state was acting because the court was getting involved with enforcing the provision( Court rejects this, saying that just allowing a valid will to stand is not perpetuating the underlying provisions of the will
· What if the will said that the son had to divorce his current wife?  If you carry the arguments to their logical conclusion then a court would have to let this provision stand.  
· However, here public policy concerns would probably outweigh the desires of the testator
· What if the dad had given him a choice of five women to marry
· This would probably not be allowed on public policy concerns- too oppressive
(ii) Protection of spouses
· There is spousal property protection in every state
· Normally in a separate property state the spouse does not get the value of her contribution of all the land is in her husband’s name.  However, statutory contributions prevent the husband from willing the land to his mistress
2) Murder and Inheritance
(a) Ford v. Ford: (MD 1986): P murdered her mother, M.  P’s son argues that P may not inherit under M’s will and argues that he should inherit as the alternate beneficiary.  However, although the crime was both intentional and felonious, P was not criminally responsible at the time of the crime.  She was found guilty of the crime but insane.  
(i) Rule: A person who kills another in a felonious and intentional manner may not share in decedent’s estate through either will or intestate distribution, nor may such a person benefit under a life insurance policy.

(ii) Rule:  A person may benefit from a will, etc if the killing is unintentional even if it is the result of gross negligence which would render the killer guilty f involuntary manslaughter.  

(iii) Rule: Anyone claiming through or under the killer is also not entitled to inherit.    
(iv) Rule: The slayer’s rule is not applicable when the killer was not criminally responsible at the time he committed the homicide.  

· Reasoning: Based on principles of equity, justice, morality, and on a broad ground of the public policy of the common law

· Reasoning: A person who has a mental disorder does not act with unfettered will

· Reasoning: A killing is not felonious unless the killer can be held criminally responsible under the state insanity test.  

(b) Rationales for slyer laws
(i) Deterrent effect

· Does it make sense to distinguish between voluntary and involuntary manslaughter for deterrent effect? (As MD court does)
· On the one hand both are manslaughter

· On the other hand, if the murder is totally accidental, you lose the connection with the outcome anyway
(ii) Effectuate intent of dying
· If we care about intent do we really care about the distinction between voluntary and involuntary?

· With voluntary the person would clearly want to disinherit, but if the person just messed up or is crazy a mother’s love might transcend her murder.  

(c) Hypos:
(i) What if Jim is dying and he asks his brother Jack to inject him with a solution that kills him?  Can Jack take under Jim’s will?

(ii) E and K (married) leave everything to each other with alternative beneficiary being an even split between the four parents of E and K.  E kills K and then himself.  May E’s parents share in K’s estate?
(d) Slayer states and the UPC
(i) Most states have adopted statutes to deal with the slayer heir (MD has not though)
(ii) UPC § 2-803
· Ford case would have the same outcome under § 2-803(g)

· If a person is found criminally accountable for the felonious and intentional killing- the conviction would disinherit him (conclusive)

· If no conviction the court would have to determine whether the heir was feloniously and intentionally liable of the killing by a preponderance of the evidence standard

· If acquitted of murder in criminal court, not conclusive, this only means that the prosecutor did not meet his burden
· If found civilly liable, also not conclusive because different standard of proof

· Killer’s share passes as if he had disclaimed his share
(e) Problem page 27
(i) Question 2: The acquittal does not mean that OJ is ensured of inheritance.  See UPC § 2-803(g)
(ii) Hypo: What if A dies intestate, survived by her nephew R.  R killed A’s two siblings (one of them R’s father).  Is R permitted to inherit from A’s estate? 
B) Probate and Non-Probate Transfers
1) Probate: What Is It, and Who Needs It?

(a) The majority of estates are probably divided informally without passing through probate if all parties agree to how to divide things and there is only personal property such as clothing and furniture
(b) Why probate is needed
(i) Establish title to property to facilitate marketability (e.g. with a car or house)
(ii) Starts a statute of limitation for creditor claims( if a large sum of cash is divided without going through probate, a creditor could come by a year later and claim that it had no notice of the estate/ death
(iii) Establish right to accounts and collect assets (e.g. with bank accounts)
(iv) Resolve conflicts between heirs about the intent/ meaning of will
(c) If you die without a will: you are a decedent
(i) Court looks to intestacy statutes of state
(ii) Court appoints a personal representative – a fiduciary to Shepard through the process (many times a friend or relative will petition to be the personal representative)
(iii) The court then issues letters of administration and collects probate assets and notifies people with interest in the estate
(iv) PR pays taxes, and property is distributed to creditors and heirs
(v) Often have to submit accounting to the court and/ or devisees for approval (showing what creditors were paid and what beneficiaries were paid)
(vi) Average time is one month to two years
(d) If you die with a will: you are a testator
(i) You will have named an executor in your will (same as a PR)( executor offers will for probate
(ii) The court has to figure out if the will is a legally binding document
(iii) Letters testamentary- same as letters of administration and then same process as with no will)
(iv) Who has standing to contest the will?  Look at intestacy statutes
(e) Which assets are and aren’t probate?

(i) Cash in checking account- probate
(ii) Joint bank account in joint tenancy- non probate
(iii) Life insurance policy- non probate
(iv) House owned by one person- probate
(v) House in tenancy of married couple- non probate
(vi) Investments in 401K- can be either( non probate if there is a payment on death(POD) beneficiary
(vii) Various personal property- probate although families usually just split it
(viii) Trust created by decedent during life which he continues to get income from during life and gives the remainder to the kids- non probate
2) Gifts: Trying to avoid probate through pre-death transfers of property
(a) Gruen v. Gruen: (NY COA 1986): Decedent gave his son, M, a painting for his 21st birthday.  The father, however, retained possession of it although he sent M a letter saying that he was giving him the painting.  This was done for tax purposes.  When dec. died, M sought possession of the painting from his stepmother, but she refused, saying it was a testamentary transfer and the letter was not a valid will.  
(i) Rule: In order to have a valid gift ( and therefore not testamentary property), you need donative intent, delivery, and acceptance
· Donative intent: If the intent is to only make a testamentary disposition effective after death, the gift is invalid unless done by will.  
· Application: It is clear that the father intended to transfer ownership to M but retain a life estate from several oral and written statements he made to others.
· Delivery: The requirement of delivery is not rigid or inflexible, but is required to be applied in light of its purpose to avoid mistakes by donors and fraudulent claims by donees.  
· The requirements of delivery thus vary from case to case.  
· Application: Although physical delivery is more conclusive, physical delivery would not have made sense here because the father was retaining a life estate.  
· Acceptance: When a gift is of value to the donee, the law will presume an acceptance on his part.  
(ii) Rule: A person may reserve a life estate for himself in a gift
(b) Gifts Causa Mortis

(i) Gifts made on a deathbed are ordinarily irrevocable (like all gifts).  
(ii) Most courts hold, however, that gifts made on the deathbed are recoverable if the dying person unexpectedly recovers.  Reasoning: The gift was made in contemplation of death, and included an implicit condition that the car would revert to the giver if he recovered.  
(iii) These are not useful as estate planning tools, but can be useful in litigation.  
3) Joint Interests With Right of Survivorship

(a) Overview:

(i) If two parties hold property as joint tenants with right of survivorship (or tenants by the entirety for married couples), the decedent’s share passes automatically to the other party upon the death of the first one to die.  
(ii) The transfer of property is a non-probate transfer 
(iii) Can be used for real property, bank accounts, brokerage accounts
(iv) Most important reasons a depositor might want to allow joint access to his accounts
· (1) In case he becomes incapacitated to reach his own money
· (2) He wants to ensure that the joint tenant gets the money on death but does not want the other person to have access to his accounts during depositor’s lifetime
· (3) He wants to confer on the joint-account holder all of the rights associated with joint ownership- including the unlimited right to withdraw money on deposit
(v) Note on joint accounts: Courts have typically treated joint accounts as giving each party a right only to the money he or she deposited in the account.  Failure to advance a claim against a wrongful withdrawer would constitute ratification of the withdrawal
(vi) Note on joint accounts at death: Courts generally enforce survivorship provisions unless the depositor revoked the survivorship provision or the decedent’s estate introduced clear evidence that the joint account was only for convenience
· For the latter, some states have barred extrinsic evidence that might prove this (convenience)
(vii) Note on P.O.D. accounts: Historically, you could not create an account that gave the beneficiary no withdrawal rights but paid out the account to them at death (P.O.D. accounts) because the accounts do not transfer any interest to the beneficiary during the decedent’s lifetime and it would therefore be a testamentary gift (but designation not enough to constitute a will so gift invalid)  
· Many legislatures have enacted statutes making P.O.D. accounts enforceable.  
· The UPC allows P.O.D. accounts §6-203
· The UPC also allows T.O.D. accounts for securities accounts §6-302
(b) Intent to have the joint owner have survival rights: Franklin v. Anna National Bank: (IL 1986): Decedent had a bank account that he added M (sister-in-law and caretaker) to through a signature card that says that the deposits were held by the signatories as joint tenants with right of survivorship.  M never made any deposits or withdrawals.  She claims that she was added so that she could get money for him if he no longer could, and that he wanted her to have it when he died.  
(i) Rule: In order to “break” a joint tenancy, the one claiming that it is invalid has to prove that a gift was not intended by clear and convincing evidence.
(ii) Reasoning: The court found that there was enough extrinsic evidence that the decedent did not intend to make a gift to M.
· Most compelling evidence of this is that the decedent tried to get his next caretaker as joint tenant (through a letter to the bank)
· Other reasoning is that M never added to or withdrew any of the money 
(iii) Note: The form where signing it gives the other person joint tenancy benefits is a poor safeguard of testator intent.  Perhaps banks should have stronger formalities 
4) The Nonprobate Revolution: Scope and Reasons
(a) Why the backlash against probate? ( Probate process has earned a reputation for being expensive, long, clumsy, etc
(b) UPC has abated some of the backlash because it is more streamlined/ less complicated
II) INTESTATE SUCCESSION
A) Introduction and Representative Statutes
1) Definitions:
(a) Issue = descendants
(b) Collateral relatives = descendants beyond direct descendants
2) When do intestacy statues come into play?
(a) Decedent dies without a will
(b) Decedent has a will but it fails to make a valid disposition of all of his property
(c) Will is invalid for some reason
(d) Also determine who has standing to contest the will
(e) Decedent leaves some of his property to “heirs” but does not specify who the heirs should be (e.g. $100 to Alice, if she does not survive me then $100 to her heirs)
3) What principles might a legislator apply in a statute?
(a) Testamentary freedom
(b) Relatively efficient/ not overly burdensome
(c) Strike a balance between what most people would want and trying to find administrative ease
(d) Social policy- should we distribute assets to those persons who depend the most on decedent’s assets, or those that “deserve” the assets the most?
(e) Avoid complicating property titles and excessive subdivision of property
(f) Encourage accumulation of property by individuals
(g) Protect a financially dependent family
4) Three generalizations that apply to every intestate statute
(a) If no spouse and decedent leaves descendants, the court will distribute the money to the issue; if there is a surviving spouse the estate is divided between the spouse and descendants
(i) Decedents take to the exclusion of collaterals
(b) People related by marriage don’t take- not heirs (must have blood)
(c) If decedent leaves no descendants or spouse, issue of decedent’s parents will take before issue of decedent’s grandparents
5) Three discrete issues in intestacy
(a) How much should the spouse take?
(b) How does the statute distribute property to different generations?
(c) When decedent leaves no spouse, no descendants and no parents, how far does the statute go in allowing distribution to remote relatives?
6) UPC §§ 2-101; 2-02; 2-103; 2-105
(a) Goes under the assumption that a spouse will take care of mutual kids
(b) 2-102 tells you what the spouse gets; 2-103 tells you what everyone else gets
(c) UPC (and most states) say there is no $ to stepchildren (unless adopted)
(d) Why does the UPC give a surviving spouse more $$ if she has a child with someone else?
(i) More responsibilities; want spouse to be able to take care of her kids
7) NY EPTL §4-1.1
(a) No assumption that the spouse will take care of mutual kids( minor children could end up getting a good chunk of the estate
(b) NY doesn’t address step children
8) Representative statutes show that in blended families it is important to have a will
B) The Share of the Surviving Spouse
1) The spouse generally takes a significant portion of the estate

(a) In the UPC, if the surviving spouse has other children that are not the decedent’s she gets more than if she didn’t have her own children

2) Problems page 73 (see notes from 01/19/2005)
3) Spouse who no longer has an amicable relationship with the decedent: Estate of Goick: (SC MT 1996): M and B were separated with two minor children.  They had failed to come to a property agreement and were still married when M died.  B entered into a distribution agreement with the guardian ad litem for her children.  M’s mother and siblings contested the distribution agreement and the appointment of B as PR of the estate.  The mother claimed she was also a creditor of the estate.
(a) Rule: A creditor has standing to contest the appointment of a personal representative
(i) Note that the mother filing as a creditor may have been a strategic move

(ii) Why would the mother want to be appointed as PR?

· Stop wife from going after family members who owed M money

· Back doorway to get court to say that B was not the surviving spouse

· Because PRs get a percentage of the estate( can be significant in large estates.  

(b) Rule: If a person would not take under intestate succession rules, he does not have standing to contest a distribution of the estate.

(i) This rule makes sense because otherwise it would lead to more litigation

(c) Rule: A person is the surviving spouse of decedent if there was no divorce decree or binding (on a judge) settlement of marital property between the parties

(i) Reasoning: Although B and M seemed to have come to an agreement at one point during a hearing for the division of marital property, they both refused to sign the order.  Because MT has said that an oral agreement is not binding, there was no final negotiated agreement.  

(ii) Reasoning: Although the mother argued equitable estoppel (to estopp B from claiming she was still married to M), this would have required that M thought the agreement was binding, and he clearly didn’t because he didn’t sign it and his attorney testified that M did not believe the divorce was final.  

(d) Rule: Under MT law, a surviving spouse has priority for appointment as a personal representative.  

(e) Note on reasoning:
(i) Note that although the family claims they considered themselves separated, there had not been a division of marital property.  If he had all the property in his name, she could have been out of luck if the court had found that she was equitably estopped from claiming they were still married.  

(ii) The court had to make a decision that there has to be a finial divorce decree before disqualifying someone as the surviving spouse because B is entitled to equitable division of the assets under divorce law

(f) Note on the settlement agreement: Where does the authority to make up their own settlement come from?

(i) Statues allow all interested parties to come to their own agreement (even with a will)

(ii) Reasoning is that the property belongs to the heirs so they can do what they want with it

(iii) This also prevents litigation

(g) Note on guardian ad litem: Why did the kids need one?

(i) Strictly speaking, best interests of kids is that B not be found to be a surviving spouse (from a financial point of view)

(ii) If it was clear there was a divorce, kids would probably not have needed a guardian ad litem

C) The Share of Lineal Descendants
1) Overview:
(a) Under every US statute kids share estate if all are living and decedent has no surviving spouse
(b) The issues with lineal descendents arise when one of more of the decedent’s children dies first
(c) If two people of the same degree are claiming through different ancestors, the person through the closer ancestor takes (MA)
(d) Note that statutes will have a cut off point- e.g. for NY and UPC, neither allows for distribution to the descendents of great grandparents
2) Strict “Per Stirpes” distribution

(a) The estate is divided into as many shares as there are surviving children plus dead children who left descendants
(b) Each surviving child is allocated one share
(c) The remaining shares are allocated to the grandchildren, etc, as if their parents were still alive and had been allocated their fair share
(d) Always make division at the level of children
(e) If any children die without issue that child doesn’t get a share( his share does not go to his estate, it just makes his siblings’ share bigger
(f) If your parents are alive (grandchild) you don’t get anything
(g) Advantage: It gives descendants the same shares they would have gotten if the order of deaths in the family had been more “normal”
(i) This however, assumes that there is a normal death order, and that decedent’s children both wouldn’t consume their shares if alive and would pass that share onto their own kids
3) Modern “Per Stirpes” distribution

(a) Only difference from strict per stirpes is which generation you start with
(b) Start with the closest generation with survivors
(c) No difference from modern if decedent has a living child at the time of his death 
(d) Surveys suggests that most people would prefer the modern per stirpes distribution
(e) Used in the vast majority of states
4) “By representation” (UPC §2-106)) AKA distribution per capita at each generation
(a) Treats each member of the same generation as an equal( each person takes a share in his own right and not as a representative of his parents
(b) Starts off the same as modern per stirpes( splitting estate into as many shares as there are/ were descendants in the closest generation with survivors.
(c) If a parent has already taken, that parent’s child does not count for dividing up remaining money amongst heirs
5) NY EPTL: (§1-2.11; §1-2.14; §1-2.16; §2-1.2)

(a) Modern per stirpes if will drafted before 09/01/1992
(b) Representation (as defined in UPC) if drafted after 1992  
6) Massachusetts code: (p. 69; §3)
(a) Uses modern per stirpes (issue of same degree share equally if no surviving children)
(b) Note that representation has a different meaning her than in the UPC
D) The Share of Ancestors and Collateral Heirs
1) Overview:
(a) Most intestate statutes give preference to parents over collateral relatives (e.g. Massachusetts and the UPC)

(b) In some states siblings share equally with parents (e.g. Illinois)(

(c) Descendents of parents (siblings and their children) typically take to the exclusion of other collateral relatives
(d) Descendents of grandparents (aunts and uncles) typically take to the exclusion of more remote relatives
2) Problems page 86 and 92 (notes from 01/19-24/2005)
3) Note on Escheat
E) Defining the Modern Family: Halfbloods, Adoptees, and Non-Marital Children
1) Halfbloods
(a) Does a half sister have the same rights to a decedent’s estate as the decedent’s full sister?  The modern trend is to treat half and wholebloods the same

(b) In some states, the relatives of the halfblood take half as much as the relatives of the wholeblood of the same degree (e.g. Florida)

(c) In some states wholebloods take to the exclusion of halfbloods (e.g. Mississippi)

(d) In some states halfbloods take equally with wholebloods unless the property in question came to decedent by devise, descent, or gift from one of his ancestors that is not a common ancestor of the halfblood (e.g. Oklahoma)

(e) The drafters of the statues must make a determination of what a person would want 

(f) Problem page 95 (notes from 01/24/2005)
2) Adoption
(a) Overview
(i) Common law did not recognize adoption( it is a creature of statute

(ii) Problems with intestate succession can arise when stepparents adopt the children of their spouses
(b) Step-parent adoption: 
(i) Estates of Donnelly: (SC WA 1972): L’s father died, and her mother, F, remarried R, who adopted L.  L’s grandfather died intestate, leaving no spouse and one daughter, K.  K claimed that she should take the entire estate because L’s claim was cut off when R adopted her.  
· Rule: Adoption cuts off inheritance from the natural grandparents because the relevant statute says that an heir shall not be deemed an heir of his natural parents
· Reasoning: Legislative intent was to provide the adopted child with a “fresh start” by treating him as the natural child of the adoptive parent and severing all ties with the past.

· Note that this is a function of the legislature thinking only about stranger adoption and not step-parent adoption

· The dissent says that the court should think about what the legislature would have wanted if it had considered step-parent adoptions

· Reasoning: Natural grandparents are not entitled to any type of notice for a hearing of adoption
· Reasoning: Adoption records are sealed unless otherwise requested so there is no assurance that the grandparents will know the name or location of the adopted child.  
· Note: Could a literal reading of the statute also cut off ties between the adopted daughter and the living parent (married to the step-parent)?

(ii) UPC §2-114(b) provides for step-parent adoptions

(iii) Same-sex adoptions: This provision could also affect same sex couples: e.g. if A has a child and B (A’s partner) adopts the child, is A then cut-off from inheriting from the child and vice versa
(iv) Intra-family step-parents: What if a woman has a child with one man, who dies, and she then remarries his brother.  Would the adopted daughter be entitled to three shares of her grandmother’s estate?
· UPC §2-113 says that a person is only entitled to a single share if she is related through two lines of descent( she would be entitled to the larger share
(v) Inheritance from stepparents/ foster parents
· Generally a child may not inherit from a stepparent that does not adopt her( reasoning is that failure to adopt constitutes some evidence that the stepparent did not want to treat the child as his own
· Reasoning falls apart when the child’s natural parents are divorced because the nonremarried natural parent may choose not to permit the stepparent to adopt his child( however, most states nevertheless do not allow stepchildren to inherit
· OH allows stepchildren to inherit only if the estate would otherwise escheat to the state
· CA allows a stepchild/ foster child to inherit if the relationship began during the child’s minority and continued thereafter and there is clear and convincing evidence that the step/ foster parent would have adopted the person but for a legal barrier
· CA courts have held that an adult foster or step child may not inherit because the legal barrier required by statute is lifted when the child reaches the age of majority
F) Simultaneous Death
1) Overview:
(a) Issues with simultaneous death can arise when someone dies with or without a will
(b) In order to take by intestate succession, an heir must survive the descendant

(i) Reasoning: Intestate succession statutes operate on the premise that the decedent would have wanted her closest living relatives to share in her estate, and that, in some sense, decedent’s closest living relatives are most deserving of decedent’s estate

(ii) Basically simultaneous death statutes are trying to effectuate intent

(c) Getting around dying intestate and then having your heir die soon after you: You can either leave in a will some of your estate to your “second choice” or give your first choice a life estate in trust, with the remainder going to your second choice at his death
2) Estate of Villcock: (COA WI 1987): R and J were married.  R had a child, M, by another marriage.  R’s will gave everything to J; J’s will gave everything to R and some of her relatives.  R and J were in a car accident.  Although R was pronounced dead 10 minutes after J, but there was evidence presented that R had actually died first and the trial court found that R died first.  A WI statute says discussing simultaneous death only requires “sufficient evidence” that one lived longer to say that that person did live longer.  
(a) Holding: The court found that a narrow margin of death was no reason to reject the trial court’s factual finding that R died first( simultaneous death act did not apply, therefore  

(b) Reasoning: The dictionary definition of simultaneous is “occurring at the same time,” which did not happen here, according to the trial court.  

(c) The problem with the “sufficient evidence” standard is that it invites litigation, esp. because the standard of proof is pretty low and you can always get medical experts to testify about time of death
(d) Note: If J and R had died simultaneously, then M would have gotten R’s estate and J’s estate would have gone to her relatives

3) Drafting: Vague simultaneous death statutes can be resolved by will provisions that require that the other person survive by more than a certain number of days.  

(a) “If any beneficiary should die in a common disaster”

(i) This could, however, leave out people who die from injuries from the same disaster after some time has elapsed

(b) “Any beneficiary must survive me by at least 300 hours”

(c) Drafting around death is still important with a typical nuclear family because they could all die in a common accident

4) UPC § 2-104: (For homestead allowance, exempt property, and intestate succession)
(a) Beneficiary must outsurvive decedent by 120 hours

(b) Could this lead to keeping people on, life support for longer?

(c) WI also now has a version of this statute

(d) State is designed to effectuate the decedent’s intent and to avoid litigation over the precise moment of decedent’s death

(i) Litigation could still occur over “what is life support” and “what is death”

(e) §2-702(a) and (b) applies the same principles for wills

(f) §2-703 (c) deals with jointly owned property- no 120 hour provision

(i) This makes sense because intent with this type of property is that the other person take

(g) §2-702(d) says that the 210 hours is not required if the written instrument deals explicitly with simultaneous deaths
5) When is there enough evidence that death was simultaneous?  Real life examples:

(a) Not enough evidence:

(i) Mother (79) and son(41) died of carbon monoxide poisoning.  Not enough to say that mother died first just because she was older.  (IL)

(ii) Couple drowned in lake.  Wife could swim; unclear if husband could.  Husband had heart problems; husband’s body was found two days after wife’s.  (OR)

(b) Enough evidence:

(i) Cop arrived on scene of accident; he felt no pulse or heartbeat from either occupant.  Husband made no moaning sounds when shined by a flashlight; wife was moaning and bleeding.  (CA- held wife survived husband)

6) Problem page 144 (notes from 01/26/2005)
G) Disclaimer (Renunciation)
1) Overview: 
(a) At common law an heir could not renounce property inherited by intestate succession because titles vested automatically in the heir at the intestate decedent’s death

(b) Why would someone want to disclaim?

(i) Particularly useful for wealthy families because of the graduated estate tax system.

· Example: say C has $1,000,000 and D has $2,000,000 (and assuming this is money they are passing on).  D has two kids, E and F.  C doesn’t really need the money from C’s estate. 

· If C dies and D inherits the money, D then has $3,000,000. In our estate tax system you don’t pay taxes on the first $1,000,000.  When D dies, E and F would pay taxes on the $3,000,000

· However, if D disclaims her share, then E and F would inherit C’s money, and not pay any estate taxes on it.  They would then pay estate taxes on only the $2,000,000 they inherit from D.

· Under IRS code, a disclaimer for tax purposes must be made within the nine months of the creation of the interest and must be “irrevocable and unqualified.”

(c) Normally, D’s will has no effect on what happens in the event of a disclaimer( the interest passes by intestacy
(i) Above rule can change when decedent’s will says something like” in the event of renunciation the bequest to Y goes to X”
2) When can a person disclaim?
(a) Timing of disclaimer: Estate of Baird: (SC WA 1997): James beat his wife Susan leaving her with permanent injuries.  She sued him; before a judgment for $2.75 million was rendered in her favor, James disclaimed any interest in his mom’s estate.  The other died intestate after the wife’s award and after the disclaimer.  
(i) Holding: James’s disclaimer was ill-timed and therefore not valid.

(ii) Rule: A disclaimer of an expectancy interest created by intestacy is not permitted.

(iii) Rule: You are not someone’s heir until that person dies

(iv) Note on relation back: Relation back defines disclaimer( as long as a disclaimer is properly executed and delivered disclaimer passes the disclaimed interest as if the disclaimant died immediately prior to the date of the transfer of the interest

(v) What if he had disclaimed a few days after his mom’s death?

· Case probably would have come out the same way: Court says that relation back cannot be used to thwart the ends of justice

· Note that James had also filed a disclaimer after her death( unlikely that the fact that he had done it beforehand as well was what was actually dispositive

· Could be a hint of legal realism in this case

(vi) Note that the mom would not have written a will because she had Alzheimer’s and most states do not allow a will to be written if you don’t have mental capacity

(b) Should there be a distinction for tort and contract creditors?  No creditor would count on the debtor inheriting money to be able to pay off debts

(c) Federal tax liens: In Drye  v. United States, the Supreme Court held that a person who disclaims effectively determines who will receive the property, so this power to determine where the assets go constitutes property subject to the government’s tax lien

(d) Disclaimers in bankruptcy: Two federal COAs have said that a disclaimer executed before the disclaiming heir petitions for bankruptcy is effective to cut off the rights of a bankruptcy trustee.  Still at issue is whether an heir can cut off creditors by disclaiming after he has already filed for bankruptcy

(e) Disclaimers and eligibility for public assistance: Courts almost always hold that disclaimed assets count towards the eligibility threshold for public assistance such as Medicaid.  The rationale is that public aid is limited and should only be spent on the truly needy.  
3) Mechanics of disclaimers: UPC §2-801
(a) (a) Right to disclaim can be prohibited in a will

(b) (b) Disclaimer must take place no later than nine months after the creation of the interest (death of decedent or creation of interest through nontestamentary contract).  A joint tenant may disclaim his inherited share and may disclaim his entire share if he did not create the joint tenancy or gain a benefit from it

(c) (c) Disclaimer must describe the property and the extent of the disclaimer

(d) (d) Describes the effects of disclaimer( unless provided for in will goes to intestacy 

(e) (e) Certain situations where disclaimer is waived or barred
4) Problems page 153

5) Note on Uniform Disclaimer of Property Interests Act: proposal to eliminate the nine month limit to disclaim (although this limit would still apply to IRS rules)

6) Note on Assignment of Expectancy Interests: An heir who only has an expectancy of becoming an heir is called an heir-apparent
H) Advancements
1) Advancement is when a decedent gave substantial sums of money to one of his heirs during his lifetime.  That money, if meant to be an advancement on inheritance, is credited against the recipient’s intestate share of the decedent’s estate
2) At common law, a substantial gift to a child by a parent raised a rebut table presumption, with the burden of proof on the recipient child, that the gift was an advancement of the child’s inheritance and was credited against that child’s intestate share
3) Under UPC §2-109, money given to heirs is treated as an advancement only if the decedent declared in a contemporaneous writing that it as meant to be an advancement or a contemporaneous writing (or the heir) in some other way says that the gift was meant to be taken into account in distributing decedent’s estate
(a) This approach essentially reverses the common law approach
(b) What if the letter to the recipient says “I give you my house and I want you to start enjoying it now.” ( could probably analyze that either way
4) Distributing assets when it is clear that an inter vivos gift was an advancement:
(a) All of the money distributed to heirs as advancement sis added into the decedent’s net estate
(b) The total is then distributed to the heirs in accordance with the provisions of the intestate succession statute
(c) If the advancement is larger than that person’s share of the estate, the advancement recipient does not have to give back any of the advancement
5) Problem page 157 (see notes from 01/26/2005)
III) WILLS
A) Execution of Wills
1) Will Formalities: 
(a) Why Have Will formalities?
(i) Four functions of the statute of wills:
· Protective function: 
· Protecting the testator from fraud, undue influence, mistake, and fraudulent suppression of a will after death

· Probably the most important function

· However, protective function may not work if someone has been working on someone for months influencing him (especially because you don’t have to show the witnesses the will)

· Ritual function: 
· People see singing a will as a more serious piece of human business- perhaps they will think things through before signing their wills
· Problem is that the rituals might make the task of writing a will daunting and act as a barrier to people who might otherwise write a will
· Evidentiary function: Provides physical record of the testator’s wishes
· Channeling function: 
· Provides a standard expression of the testator’s intent to channel the will through the legal system 
· We have a clear idea in each state what a will looks like.  
· Safe harbor for wills for admission to probate
(ii) Why are courts so rigidly formalistic?  

· Message to lawyers to not screw up the rules( BUT, is this fair to clients?
(iii) Many courts do not like will that cut out family members
(b) What are common will formalities?
(i) UPC § 2-502: Will must be: in writing, signed by the testator or testator’s agent, signed by two witnesses

(ii) Attestation clauses and self-proving affidavits:
· Attestation clause: 
· Means the witness is expressing a present intent to act as a witness to the will (present tense)

· Boiler plate language saying that the testator was fine/ was not coerced, etc; states the circumstances of the execution generally
· Provides a place for the witness to sign

· Not required in any state but creates a presumption of due execution
· These are more important than self-proving affidavits because there is nothing to probate if there is no attestation, unless there is a legal doctrine of forgiveness available 

· These facilitate probate by providing prima facie evidence that the testator voluntarily signed the will in the presence of the witnesses.  They also permit probate if the eyewitnesses forget the circumstances of the signing or die before the testator
· Self-proving affidavit:
· Differs from an attestation clauses
· Witness is swearing to the validity of an act already performed (it is in the past tense)
· It is sworn testimony saying that the witness swears that he saw the testator sign the will and that the witness signed it.  (in other words a sworn statement that the will has been duly executed)
(iii) Witnesses signing in presence of the testator:
·  Morris v. West: (COA TX 1982): A will is contested by testator’s daughter and grandson.  The jury found that the witnesses did not sign their names to the will or codicil in the presence of the decedent, and that they signed in the secretarial room or suite of offices, separated from the testator by the office of the lawyer.  TX probate code §59 requires that the witnesses sign the will in the presence of the testator
· Rule: Being in the same suite of offices as the testator is not the same thing as being in his presence

· Rule: To be in the testator’s presence, he must be able to see the witnesses or be able to see them by making a slight alteration in his position without assistance (unless he is blind).  

· UPC § 20592 does not require the witnesses to sign in the presence of the testator so under the UPC the will would probably have been admitted to probate
· Legal realist perspective on this case: Testator gave no money to his daughter( he gave her share to her ex-husband which might explain why court would want to invalidate the will

· They were married at the time of the will signing but divorced shortly thereafter

· It could be that the testator's intent was clear but the court didn’t care

· Reasoning for the “witnesses sign in the presence of testator” rule: What might be the policy for requiring the witnesses to sign in the presence of the testator?

· Fear that witnesses will walk out and switch pages in the will.  

· Protects more from fraud and forgery that from undue influence (wouldn’t really come into play)

· The execution ceremony requiring the witnesses to be in the same room does not really help tell the court more about the intentions of the testator (so ceremony does not fulfill the evidentiary function of the statute of wills)
(iv) The Signature requirement:
· Almost any mark will do

· Purpose of the singing is to show that the will is final 

· Most wills acts allow the testator to sign by proxy, e.g. if the testator if too arthritic to write
· Assisted signatures are also usually allowed

(v) Location of the signature:
· Usually required at the end
· If not at the end, the proponent must prove intent
· “End” usually means the logical end; it can also mean the physical end (so all material after the signature would be stricken)

(vi) Note on Safekeeping: What do you do with the original?

· Give the will to the testator( problem is that there is a chance of foolish revocations/ changes being made to the will

· Give the will to the executor if it is a bank.  This is a good idea but banks are not always executors.

· Deposit the will in local probate court.  This could lead to the will being forgotten.  

· Leave it with the lawyer( problem with this is that the lawyer has to kept tabs on the person

· Also raises ethical questions( would be easy to get named as a lawyer of executor or as executor himself
(vii) Witnesses: 
· Who do you want?
· Want someone disinterested

· Someone likely to outlive the testator

· Office personnel?

· Con- Won’t remember the signing

· Pro- Disinterested

· Might want someone who knows the witnesses but is not a beneficiary because that person could say that the testator was acting normal., etc

· Someone who could offer credible testimony about the ceremony

· Pickling the right witness is particularly important when someone wants to disinherit someone or do something in contrast to intestacy statutes
· NY EPTL §3-3.2: A disposition to a witness is void unless there are two other disinterested witnesses

· The person may take his share of the intestate estate, so long as this share does not exceed the disposition that would have been given to him under the will (so in the Marge’s will hypo, if the nephew were an interested witness he would only take ¼ of the estate even though he is the only intestate heir)

· If the void disposition becomes part of the residuary disposition, he may only take from the residuary disposition

· If the void disposition passes by intestate, he may take from there

· Some states purge an entire gift to an interested witness, regardless if the interested witness would have taken under intestacy or a prior will

· Interested witnesses who are therefore not allowed to inherit could not sue the attorney in four states (e.g. Texas) because lawyer has no duty to the witness (the duty is to the client)
· Problems page 221
(viii) Hypo: Marge’s will
· ¾ to her best friend Donna

· ¼ to her nephew Bruce.  Bruce is Marge’s closest intestate heir

· What was done wrong in mock class will singing:

· Adding stuff after the signature

· Under NY EPTL 3.2-1(a)(1)(B) you can’t add anything below the signature line

· Not all states have a problem with adding stuff below the signature line

· One witness (Donna) is a benefactor

· One witness didn’t sign in the presence of the testator (testator acknowledges over the phone that she saw the signature of the second witness)

· Under UPC §2-502 (a)(3), if witness didn’t see testator sign, then testator has to acknowledge the signature or will( telephone acknowledgement may not be enough because the witness has to literally witness the acknowledgement

· Under NY EPTL §3-2.1(a)(30 the testator has to declare to the witness that it is his will

(c) The execution ceremony: 

(i) Will formalities that make sense even if not required by statute:

· Want to have the client initial every page so its clear that no pages have been substituted

· A will should have both an attestation clause and a self-proving affidavit

· Will in final form, with all pages numbered and securely fastened
· Proper number of witnesses- most state this is two, in Vermont it is three

· Witnesses should be findable, locally available, and likely to survive the testator
(ii) The ceremony:

· Gather everyone in one room

· Avoid interruptions once the ceremony has begun

· Witnesses should hear the testator say that the will is his final one, and the witnesses should watch him sign

· Witnesses should ascribe to and attest to the will and sign it.  
2) Salvage Doctrines: Substantial Compliance and the UPC’s Dispensing Power
(a) Substantial compliance: In re Alleged Will of Ranney: (SC NJ 1991): Problem: the lawyer used a self-proving affidavit instead of an attestation clause.  It was a self-proving affidavit because it referred to the execution of the will in the past tense and it incorrectly stated that the witnesses had already signed the will (this was the only place they were signing)
(i) Rule: A will may be admitted to probate if the proponent proves by clear and convincing evidence that the will substantially complies with the requirements for signatures in the NJ Statute of Wills
(ii) Reasoning:
· Reasoning for why the will did not literally comply with the NJ statute:
· A self-proving affidavit in NOT the same thing as an attestation clause.  The latter serves an important function in the law, in that it does not require the proponents to prove due execution.  
· Legislative intent was that self-proving affidavits would only be used in conjunction with duly executed wills
· Reasoning for allowing substantial compliance in general
· Substantial compliance is a functional rule designed to cure the inequities caused by the harsh and relentless formalism of the law of wills
· Primary prose of will execution formalities is to comply with the intent of the testator( rigid insistence on compliance often frustrates these purposes
· Insisting on rigid compliance would frustrate rather than effectuate the intent of the testator where there is substantial compliance
(iii) If you were lawyer (in NJ) and wanted to argue that something substantially complied, what do you have to prove?

· Does form sufficiently approximate formalities?

· Do you have clear and convincing evidence of testator’s intent?

(b) UPC § 2-503
(i) This § describes a “dispensing power” – a judicial power to admit a document to probate even when the document lacks even the basic formalities required by UPC §2-502

(ii) You don’t have to show substantial compliance under the UPC, just clear and convincing evidence of intent

(c) Pros and cons of dispensing powers:
(i) Pro: It is a mechanism for assuring that testator’s wishes are given full effect despite lapses by the lawyer or uncounseled testator

(ii) Con: Courts often invoke the formalities selectively to deny effect to wills when the court believes the testator has unfairly deprived his close relative of inheritance.  

(d) Back to the hypo about Marge’s will:  
(i) How might the interpretation be changed with a state with substantial compliance doctrine?

· In any state we might have a problem with strict compliance
· Not only Donna, but also the executor would argue that the will is valid (executor named in will has a duty to do this)

(ii) Arguments for and against upholding the will under substantial compliance:

· For: 
· Intent is clear

· M called the second witness and thanked her for singing, which shows that the will showed Ms intent

· Secretary saw the singing and could be called as a witness

· Against
· Errors are not minor (can easily distinguish from Ranney)
· One witness wasn’t even in the room
· Other witness was interested which is a valid argument even with an interested witness statute (Donna could have coerced Marge)
B) Contesting the Will
1) Testamentary Capacity
(a) It is hornbook law that testator can only execute a will if testator has “testamentary capacity
(b) Why do we require capacity?
(i) In contract law it is for paternalistic reasons( we don’t want you to hurt yourself
(ii) In testamentary law?
· Is the family entitled to an inheritance?
· Can you say the testator would have given his heirs the money if he were not insane?  What if he has been insane for 30 years, as in Barnes v. Marshall?  Isn’t his insanity then a part of who he is?
· Couldn’t opening up mental illness as enough to show someone lacks testamentary capacity invite too many lawsuits because mental illness has become so prevalent?
(c) Standing to contest:

(i) Testator’s heirs and anyone who would take larger amounts under previous wills have standing to contest for lack of testamentary capacity
(ii) Courts divide about whether an administrator or executor under a previous will has standing t contests
(iii) Trustees under prior wills can generally contest because they have a financial interest as title holders
(iv) Creditors generally have no standing to contests because the contest will not affect the size of the estate
(v) Courts divide about whether creditors of an heir has standing to contest
(d) Capacity: Standards and Proof

(i) Standards:

· Standard for capacity for executing a will is lower than the standard for contracting( so someone diagnosed with senile dementia might still have testamentary capacity
· In some cases, courts have upheld a testator’s capacity to make a will even after a guardian or conservator has been appointed to manage testator’s affairs
(ii) The Role of the Jury:

· Juries are notoriously sympathetic to disinherited relatives( note that the family will be in court, putting its best foot forward whereas the testator is dead and unable to explain his motive for the disinheritance
· If a jury invalidates a will because it found that the testator lacked capacity, the proponents of the invalidated will have to argue on appeal that there was no evidence to support to verdict or that “no reasonable jurors could have differed”( this is a very hard argument to make
· Some states allow proponents to argue that the jury’s verdict was “against the great weight and preponderance of the evidence” e.g. Texas
· Proponents can also argue that the trial court improperly admitted certain testimony or that the judge gave improper instructions to the jury( this may only result in a new trial instead of automatic admittance of the contested will to probate (if jury verdict actually overturned)
· Some states, such as CA, ban juries from will contest cases
(iii) Burden of Proof:

· Some states hold the proponent bears the burden of proving the testator’s capacity (e.g. NH)
· Some state hold the contestant bears the burden of proving the testator’s incapacity (e.g. GA, ND)
· UPC § 3-407 holds that contestants have the initial burden of proof and the ultimate burden of persuasion on issues of incapacity
(iv) Lay Witnesses:

· Witnesses may not state a conclusion about testator’s capacity without relating the facts on which the conclusion is based
(v) Medical Testimony:

· Is often critical in litigation over testamentary capacity
· Is broadly of two types: by doctors who examined decedent and by those who didn’t
· There can be an issue where the testimony is based on interviews with witnesses who knew decedent but did not testify at trial because of hearsay rules (i.e. doctor never examine decedent and is doing a hypothetical based on what people who knew him said)- Iowa handled this by allowing the physician to state a medical opinion based on the testimony but not to testify to what the interviewees actually said
· On summary judgment, medical testimony may be considered an opinion- and a court may find that the testator had capacity if the facts indicate that he did but medical opinion contradicts this (NY)
(e) What happens to the lawyer that drafts a will of a person later found incompetent?

(i) Should lawyer try to get a psychiatric opinion first?
(ii) Question of whether the attorney committed malpractice- general rule is that if a reasonable attorney, using all of her knowledge, thinks the person is competent( this is enough
(f) Lucid intervals: In many capacity cases the will’s proponent argues that the will was written in a lucid interval during which testator did have sufficient understanding to make a will.  178 A.D. 2d 981 upheld a will based on the possibility of a lucid interval, which was based on the testimony of lay witnesses and was contrary to medical testimony
(g) Barnes v. Marshall: (SC MO 1971): There was evidence that T did eccentric activities because the lord asked him to. Three lay witnesses testified about T’s behavior before saying that they thought he was of unsound mind.  One medical doctor who had examined him in the past testified that T was of unsound mind.  One psychiatrist who never examined T but got a hypothetical of T’s actions said that he was of unsound mind on the say he executed his will and codicil.  At one point T got mad at his daughter because she refused to give him money that her mother had given her after the mother sold land belonging to her.  T left $5/ yr to his daughter.  
(i) Rule: The jury decides T’s capacity at the time of the will execution and determines whether T was of unsound mind or just eccentric
(ii) Rule: Evidence of T’s condition from long before the execution of the will is admissible if it tends to show his condition at the time of execution
· Here there was evidence that T was suffering a mental disease that would gradually get worse
(iii) Rule: Before a lay person can express his opinion that another person is of unsound mind, he must fist detail the facts that he is basing his opinion on; he is not required to detail such facts if he finds the person was of sound mind
· A lay person cannot use as the basis of testimony that a person is of unsound mind any characteristics that are not inconsistent with sanity, such as evidence of sickness, old age, or peculiarities
· Reasoning: The lay witnesses can testify to capacity because they are not giving a diagnosis( capacity is a legal term, not a medical one
(iv) Note that the court does not explicitly define capacity
(v) Legal realist perspective:

· How relevant is it that the daughter was doting/ cared for her dad?
· Implied contract( take care of parents now and they will take care of you at death
· A sane person would have wanted to give her an inheritance
· The executor’s attorney knew that the jury might be sympathetic to the family( proposed jury instruction talked about how no person is required to give family members an inheritance
· Wouldn’t the deal with the sale of land be a valid reason to cut her our of the will?  He seems to have asked the daughter to give him back the money
· Should how T devises his will be relevant to determining his capacity?  For example, if he had devised $20,000 to charity and the rest to his daughters, should the fact that most of his will went to family be relevant 
(vi) One justification for invalidating the will of a person who lacks capacity is that the will does not reflect testator’s true desires- the desires the testator would have had were it not for the testator’s illness.  With Dr. Marshall, wouldn’t it be impossible to define him by anything other than his peculiarities?  IS there any difference if T’s behavior had changed dramatically in the period before executing the will, such as from Alzheimer’s or alcoholism?
(h) Insane delusions:

(i) An insane delusion is something that plagues the testator in such a way that affects the disposition of his assets under the will and therefore makes the will invalid( it doesn’t mean that he had an insane interval at the time of execution
(ii) In re Hargrove’s Will: (NY trial court 1941): T was married to A for 7 years; in that time A gave birth to S and D.  Right after T and A divorced (same day) A married S, T’s divorce attorney.  T had no contact with his ex-wife or any f his children for 31 years.  T had accused A of being unfaithful during their marriage, and he did not consider the children to be his.  His supposed children claimed that he was having an insane delusion that they were not his children
· Rule: Delusion is insanity where one persistently believes supposed facts which have no real existence except in the mind of the delusional person.  
· Rule: If there are facts, however insufficient in reality they may be, from which a prejudiced or narrow or bigoted mind might derive a particular idea or belief, there is ho disease of the mind, no matter how preposterous or illogical the belief may be
· Reasoning: Wills do not depend for their existence on the testator’s ability to reason logically, or upon his freedom from prejudice
· Application of rule: The reason for T’s belief that the children were not his cannot be known, for they relate to the intimate personal affairs incident to the marriage relation
· Application of rule: The court considered the circumstances surrounding T’s divorce and the fact of her infidelity that she admitted to under oath at her divorce proceedings to find that T’s belief had a basis in fact, although T could have been mistaken in his belief.  
· Note: The case does not involve any findings to the legitimacy of the children
· Note: Insane delusions differ from reluctance of courts to reform for mistake of fact because insane delusion analysis is independent from what the actual facts were
· Note: Claiming insane delusion in this type of situation used to be normal (i.e. when a father claimed the kids weren’t his).  
(iii) Places insane delusion comes up: T believed relatives were trying to kill her; T believed that relatives were trying to commit her to a nursing home.  
(iv) Problem page 397: Cosby had a relationship with Autumn’s mother.  He insists she is not his daughter and leaves her out of his will
· What if A proves by DNA after Cs death that she is his daughter?
· Not enough for A- his belief was still grounded in some basis
· What if A shows C DNA evidence that his her father while he is alive but C insists the evidence is fabricated?

· A could probably take under insane delusion theory

· What if he says that the DNA tests are there but says he thinks they are not accurate, and says that even if A is his daughter he doesn’t want her to have any of his estate?

· A would have a tough arg( C doesn’t want to give her money no matter who she is

· What if he says in his will that he knows that A is his daughter but he expressly disinherits her?

· This scenario would be pretty hard for A to contest
2) Undue Influence
(a) Overview:
(i) Influence is not enough to claim an insane delusion- has to be undue
(ii) Where is the line between pressure, influence and appeals?  
(iii) Doctrine purports to exist to ensure that we give effect to one’s true intentions
(iv) Just because someone threatens someone (e.g. wife threatens to divorce husband if he leaves her out of will) doesn’t mean that his will is invalid (e.g. husband then leaves all his money to his wife)( testator still has a choice and wills are private (only attorney really knows what is in it) 
(v) What is the purpose of the law?  Recently some have argued that instead of protecting the testator the doctrine really acts to enforce the norm that testators should provide for close family member.  Also sometimes seen as a way for courts to disapprove of certain types of relationships.  
(b) Haynes v. First National Bank of New Jersey: (NJ 1981): T lived with D1 and two grandsons for 27 years.  The grandsons moved out and then D1 died.  T moved in with D2.  T’s will was drafted by the family lawyer for D2 and her husband.  
(i) Rule: The burden of proving undue influence lies upon the contestant unless there is (what person challenging the will has to show to raise a presumption of undue influence): 
· (1) Confidential relationship between the testator and a beneficiary; a relationship upon which testator relied; and
· (2) suspicious circumstances which need be no more than slight 
(ii) Rule: Once the presumption of undue influence has been established under the above rule, the will’s proponent must, under normal circumstances, overcome the presumption by a preponderance of the evidence
· If a different attorney had drafted the will then this would have been the standard that the court would have followed( the grandsons still would have had a pretty good case
· However, a higher burden of proof is required where a conflict on the part of the drafting attorney is fright with a high potential for undue influence such as:
· Drafting attorney is the sole beneficiary
· Attorney-beneficiary, who had a preexisting relationship with the testator, introduced the testator to the lawyer who actually drafted the challenged will
· Where the testator’s attorney has put himself in a conflict of interest and professional loyalty between the testator and beneficiary
· Reasoning: Strong policy reasons for wanting a higher burden of proof in cases of attorney misconduct.  Attorney misconduct rules prohibit conflict of interest representations
(iii) Application of rules:

· Where are the confidential relationships?
· With her daughter
· What are the suspicious circumstances?
· Each will gives more and more to surviving daughter
· Sudden change in long-term lawyer in favor of lawyer of daughter and daughter’s husband
· Daughter and husband are totally involved in her estate planning as soon as she moves in
· Why was the drafting attorney (Buttermore) in a conflicting relationship requiring a higher standard of proof?
· As the attorney for D2’s family, he was required, at a minimum, to provide full disclosure and comet advice to testator as to the existence of the conflict and to secure knowing and intelligent waivers from each in order to continue is profession relationship with T.
· The above may not even have been enough for Buttermore to have overcome the conflict
(iv) The trial court found that D2 had rebutted the presumption of undue influence because the mother had met with the new attorney in a separate meeting
· Also found that because the daughter was taking care of her mother it would have made sense for her to want to provide for her daughter
(v) The SC remands because burden to rebut presumption of undue influence is clear and convincing
· The second attorney (who drafted the will- D2’s attorney) was found to have an irreconcilable conflict
(c) Developing the rule requiring suspicious circumstances:

(i) Note on the significance of a “confidential relationship”:

· Did testator in Hayes think that the attorney and her daughter were acting in her interests?  Certainly she would think that a visiting niece who asked T to devise her $50,000 was acting in her own interests
· Difference with daughter is that she would certainly think that the attorney was acting in T’s best interests.  She also has come to trust her D and probably depends on her for shelter, care, etc., so she probably expects D to act in T’s best interests
· Even if T routinely relied on D to act in T’s best interests- e.g. to find the right doctors, make the right investments, and courts still wouldn’t assume that D was acting on T’s behalf when talking about the will
(ii) When will a court find a confidential relationship? 
· Lovers: Will of Moses: (SC MS 1969): T died at age 57 with a lover, H, an attorney who was 15 years younger than T.  H did not draft the will, although it was held after execution by an attorney who shared office space with H.  
· The court found that H’s relationship with T gave rise to a presumption of undue influence.

· A confidential relationship wouldn’t be enough( need an abuse of that relationship
· Rule: The court further held that the presumption of undue influence could only be overcome by evidence that in making the will T had acted upon the independent advice and counsel of one entirely devoted to her interests

· Reasoning for why the court found that the presumption was not overcome:
· The attorney who drafted the will acted as no more than a scrivener for what T wanted to do with her will
· There was no independent meaningful advice or counsel touching on T’s relationship with H or who her legal heirs were

· Dissent: Highlights the fact that T went to get her will drafted alone, that she knew that the attorney initially mixed up two tracts of land, and that the drafting attorney testified that H had nothing to do with the drafting of the will

· Court’s real reasoning for finding the way it is seems to be that he was so much younger that it couldn’t have possibly have been a real relationship (event though it went on for over 15 years)

· Even if H did have ulterior motives, should it matter if she was happy in the relationship?  Also, wouldn’t the case have been completely different if H had married T?  Courts rarely find that the marital relationship gives rise to a presumption of undue influence
· Is the majority just passing moral judgment on the testator even though it says it isn’t?
· What might the drafting attorney have done to avoid this result?

· Attorney should have realized that the will might be challenged
· Attorney wasn’t there on the day of execution

· If he knew she was an alcoholic he would need to make sure she was sober on the day of execution

· Lawyer-client: 
· Courts become suspicious whenever a testator executes a will naming his lawyer as beneficiary
· Lawyers are generally unable to overcome the presumption of undue influence even if they don’t draft it themselves
· Courts do sometimes allow it- such as the case where T wanted to leave her long-time friend and lawyer a beneficiary and L immediately told T that someone else would have to draft the will, even though L had drafted previous wills for T.  
· Spiritual Advisors: 

· Unscrupulous clergymen often promise testators eternal salvation in return for donations
· The spiritual advisor does not have to personally benefit for the gift to be void.  
· Nursing Home Operators: Becoming an increasing problem 
(d) Note on suspicious circumstances:

(i) No presumption of undue influence if the will beneficiary has no discussions with testator about disposition of testator’s estate
(ii) Courts often treat dispositions as suspicious when made to persons who do not appear to be the natural objects of testator’s county
(iii) Circumstances may be suspicious even if the parties accused of undue influence only benefit by collecting fees as fiduciaries rather than beneficial interests in testator’s estate; e.g. someone who collects fees from control of a trust
(e) Note on a testator’s weakened mental state: Courts often require a finding of a weakened intellect or weakened mental state before they will sustain a finding of undue influence because a robust, independent testator is generally less susceptible to undue influence than a dependent, weakened testator
(f) Problem page 427
3) Preparing for the Contest: The Lawyer’s Role
(a) Seward Johnson Will:
(i) Shearman and Sterling represented both husband and wife- may not have been a good idea for the firm because Johnson was disinheriting his children
(ii) A physician signed a statement saying he was of sound mind ( this was really just a canned statement though
(b) What in cases that we have read should have tipped off  lawyer that he should take extra precautions in drafting the will?
(i) Moses: They were not married; T was an alcoholic
(ii) Johnson: Second wife and kids from prior marriage; kids didn’t like their father so they had nothing to lose from a contest
(iii) Kaufman: Should be sensitive to the possibility of a problem with a gay client even if a family has accepted the relationship.

(c) The Haynes case and the lawyer’s role: 

(i) Did Buttermore really do anything wrong?

· Court cites NJ ethical rules
· However, NJ courts typically takes a harder line on ethical rules than the statute( NJ rules require disclosure of conflict to both parties but the court suggests that there still might have been a problem
· If he drafted a will that gave the grandsons everything the daughter would likely have fired him from representing her business
· Still a conflict of interest if will gives everything to daughter
(ii) Take away from the Haynes case: A good attorney should always go beyond the ethical rules
(d) What can a lawyer do to prevent a will contest?
(i) No-contest clauses
· Only effective if will is valid
· Prospective litigant has to do cost-benefit analysis
· Testator might have to give people a smaller amount instead of disinheriting them( for Johnson this might not have worked because it would have had to be millions of dollars and the client would not have wanted that
· With gay clients the clauses might not be effective if the family does not accept the relationship and does not care about the money
· In Haynes there was a no-contests clause, but in NJ the clauses are not always enforceable if there as reasonable cause for bringing the litigation( policy reason for this might be to make sure that wills are not the product of undue influence
· UPC §3-905 calls a no contest clause unenforceable if there is probably cause for the contest
· In CA and NY the clauses are enforceable even if the contestor has probably cause, although most states make exceptions for allegations that the will was the product of forgery or was revoked
· Perhaps the exception comes from the fact that these grounds expose less of testator’s “dirty laundry” and would therefore be less objectionable to testator
(ii) Medical witnesses: 
· Need to have a medical witness, not a canned statement when you have an ill client like Moses or Johnson
· If someone is having strong and weak periods want a doctor there at the time of execution
(iii) Videotaping execution ceremony: Depends on the client( may backfire if the client looks worse than he really is.  
(iv) Evidentiary record of why someone is being disinherited

· Might want to have separate sets of witnesses for this evidentiary record( probably want them to have known the testator pretty well so you can have that set of witnesses just for showing T’s intent
(v) Advise clients to hold property in joint accounts or put money into trust with intended beneficiary as beneficiary of trust

· These are harder to contests because the action has to be brought during the life of the testator
· Harder to challenge because strong evidence of intent because the testator continues to live and conduct business in a manner consistent with the trust/ joint account
(e) Ante-mortem probate: Allows a will contest before the person dies.  Not many people have availed themselves of this because it makes them think about dying even more than the have to 
(f) Can a child draft a parent’s will?

(i) Under ABA model rules this is OK if they are related
(ii) If there is an even split amongst the children there would be no incentive to contest
(iii) What if your parent says he wants per stirpes and you have one kid whereas your sister has five? ( would have to be careful there.  
4) Special Problems Affecting Gay, Lesbian, and Transgender Testators
(a) Some alternative mechanisms to avoid will contests:
(i) Non probate mechanisms are popular

(ii) In several states a couple can register as domestic partners which gives them intestate survivor benefits and elective share rights
· These are helpful for two reasons:
· By naming the spouse the intestate share, this reduces the number of relatives who have standing to contest a will
· When a will challenge is successful, the results will be less devastating to the remaining partner because he is entitled to at least a large fraction of testator’s estate
(iii) Some gay clients have tried adoptions( some states do not allow this if it is clearly done to circumvent intestate statutes
(iv) Charitable remainder trust: Gives trust to partner and remainder to charity( both charity and the state attorney general have vested interest in upholding the trust.  
(v) Lifetime contracts with T’s intestate heirs such as siblings not to contest the will( problem is that anyone who would sign these would be less likely to contest anyway
(vi) Joint ownership arrangements( T’s will should explicitly say that the joint ownership agreement is meant to convey ownership rights on the surviving partner and is not just a matter of convenience
(b) Will of Kaufmann: (NY AD 1964): T left his large estate to a male friend, W.  The implication is that they were partners, although the surviving partner denied any sexual relationship in court.  At one point T wrote a letter to his brothers explaining why he was leaving most of his estate to W, saying that W had helped him live a more contented, fruitful life and allowed him to have a balanced healthy se life.  
(i) The testator wrote a letter to his brothers to try to avoid a will contest but this backfired because the letter was used as evidence of undue influence
· The court, for example, cites passages of the letter to show that it is not based in reality( e.g. T said that W gave him an outlet for painting but T started painting before meeting W.  
(ii) Reasoning for finding undue influence:

· W introduced T to the attorney who drafted T’s alter wills
· W recommended doctors and employees for T
· W could not control T’s money because it was intertwined with family assets so living with him had to suffice
· W willfully alienated T from his family by accusing T’s brother of fraud
(c) Estate planning for the transgendered:

(i) In re Estate of Gardinier disallowed a male-to-female transsexual from inheriting from her husband’s estate.  
· Court went to dictionary of “sex,” “male,” and “female”
· Court: “once a man, always a man” (maybe someone should cut off his balls- he’d still be a man, right?)
· The son who inherited was estranged from his father ( yeah, cause that’s a better policy outcome 
C) What Constitutes the Will?
1) Introduction
(a) Hypo: Say that John’s will says that all his property should be distributed according to a memo on his bedside table

(i) Problem: What if memo is unsigned?  What if it gives large chunks of property to T’s housekeeper who has access to the memo?
(ii) Most courts would ignore the memo and distribute John’s estate by intestate succession
2) Integration and Incorporation by Reference
(a) Integration: Permits us to treat all pages of the will, stapled together, as a single “integrated” will even though only the last page has signatures/ dates/ witnesses
(i) If a lawyer assures that all pages are consecutively numbered, initialed by the testator, and securely affixed, courts will generally have little difficulty in treating the pages, taken together, as a single, integrated will

(ii) Problems with integration arise when a lawyer does not supervise the execution ceremony, or the pages are not prepared at the same time.  

(b) Incorporation by reference: Permits a court to give effect to a will which disposes or property in accordance with an unattested document, so long as the document was in existence at the time the will was executed, and so long as the document is sufficiently identified in the will

(i) Is recognized in most states

(ii) UPC § 2-510 allows incorporation by reference

(iii) UPC §2-513 allows a will to refer to a list of tangible property.  The list may be prepared before or after the will(  most states don’t go that far
(iv) Note that a person who wants to make sure her stuff goes where she wants can give the stuff to someone trusted and have that person distribute the stuff to her loved ones( you would really have to trust that person though
(c) Estate of Norton: (SC NC 1991): The will offered is eight pages of paper stapled together.  The first six dispose of property, with the end of the sixth page stopping in the middle of a sentence.  The seventh page is a codicil with T’s signature and the signatures of two witnesses.  The eight page contains self proving language, with T’s signature, and the signatures of a notary and two witnesses.  
(i) Problem: The final page is stapled to the will after the codicil. 

(ii) Rule: A will may refer to another unattested will or other written paper document as to incorporate the defective instrument and make it part of the will if:
· the paper referred to was in existence at the time the will was executed; and 

· there is a clear and distinct reference in the properly executed will or in parol evidence such as to provide full assurance that the six pages were intended to be incorporated into the properly executed document

(iii) Application of rule:
· It is pretty clear that the extrinsic papers were in existence at the time the codicil was executed

· It is not clear that the extrinsic document is fully identified( there is no reference to the extra pages in the codicil itself and extrinsic evidence should that T had executed several wills before his death (which is bolstered by the mid-sentence cut-off of the purported extrinsic document)

(iv) What might be other reasons why the court found that the will wasn’t incorporated (besides the application of the will)?

· Proponent of will was testator’s son so he wouldn’t be shut out anyway

· Kind of sketchy with different wills/ missing pages/ extra pages turning up
(v) The court finds that the proponent of the will failed to incorporate the six pages (which the court finds do not constitute a valid will) into the codicil (which was properly executed) 

(vi) Note on codicils: They no longer have much meaning because wills can be amended on computers without retyping the entire will
(d) Problem page 250: If the last page is stapled to the rest of the document this shows that the testator intended to incorporate that page into the will
(e) Clark v. Greenhalge: (SC MA 1991): 1972: T starts making a list of her property.  1976: T modifies memo.  1977: T executes will saying that she leaves all her possession to F except those in the memo.  1979: T modifies notebook to give a farm painting to H.  1980: T executes two codicils to the will that essentially reaffirm the will and make it so the notebook existed at the time of execution.
(i) Rule: A document referred to and incorporated into a will cannot be later modified

(ii) Court did not find that it mattered that the codicil referred to “a memo” and that there was actually more than one memo( the notebook contents could count as a memo, too (she appeared to have written a few memos and then also written specific bequests, including the one about the painting, in a notebook)
(iii) Note that if it weren’t for the codicils, H would definitely not have gotten the farm painting because the notation didn’t exist until after the execution of the will the first time.  
(f) Problem page 257

3) Facts of Independent Significance
(a) Definition: The doctrine of facts of independent significance permits a court to give effect to events which would change the disposition of testator’s will- so long as those events have significance apart from a change in testator’s dispositive scheme
(b) Problem page 258:  T’s will leaves:
(i) All cash and securities in X account to B

· Would be permitted because amount would not change just to get around a new will

(ii) All cash and securities in kitchen drawer to C

· Arg for: She might just keep her cash and securities in a drawer

· Arg vs.: Would be very easy to disinherit

(iii) All stocks and bonds in safe deposit box to persons listed on envelope in safe deposit box

· Would fail facts of independent significance test

· Would also fail under UPC § 2-513 because not tangible property

(iv) $1,000 to each person employed by my company at the time of my death

· Would be OK
(c) In re Tipler’s Will: (COA TE 1998): T executed a will with codicil that said that all her property goes to her husband, and if he predeceased her, her property should be distributed in accordance with her husband’s will.  T’s heirs challenged the enforcement of the codicil after T’s husband predeceased her.  The husband executed his will after T’s will and codicil were executed.
(i) Can’t use incorporate by reference because the husband’s will was written after the codicil

(ii) Rule: Two important common law principles regarding will construction:
· Presumption against intestacy
· Weight given to testator’s intent
(iii) Rule: A holographic will must contain all material provisions in the handwriting of testator
(iv) Reasoning for why the husband’s will may be incorporated by reference:

· There was independent significance because the husband’s will was not written with the intention of distributing T’s estate
· Her intent to not give her family any money was pretty clear- she only provided for one niece in her will and there was evidence that she spent little time with her family and thought they were greedy
· The material parts of the holographic will were that her estate be distributed according to her husband’s will.  It was material that she wanted her estate divided that way( so not dispositive that the husband’s will was not in her handwriting.  
4) Negative Disinheritance
(a) Most states say you can’t just say that you “disinherit X” without making any other affirmative provisions( X would take his intestate share
(b) So can only disinherit someone by giving all your property to someone else.  
D) Construction Problems Created by the Time Gap Between Will Execution and Death
1) Abatement
(a) Definition: Abatement rules determine the order of priority among various devises when the value of the estate is insufficient to satisfy all of the devises in the will
(b) What types of things might come up that would cause abatement or ademption problems?
(i) House could be sold/ burn down

(ii) Value of house could skyrocket

(iii) T could run out of money
(c) In re Estate of Potter: (COA FL 1985): T left her house to H and an amount equal to the value of the house to E.  There were not enough assets on T’s death the pay E cash equal to the value of the house.  
(i) Holding: The gift of the house was a specific devise whereas the gift of the equivalent amount of money was a general devise
(ii) Specific devise: A gift by will of property which is particularly designated and which is to be satisfied only by receipt of the particular property devised
(iii) General devise: A devise which may be satisfied out of the general assets of the testator’s estate instead of from any specific fund, thing, or things.  It does not consist of a gift of a particular thing or fund or part of the estate distinguished and set apart from others of its kind and subject to precise identification.  A general legacy has a prerequisite of designation by quantity or amount.  The gift may be of either money or other personal property.  
(iv) Rule:  Order in which devises abate:

· Property not disposed of by will
· Property devised to the residuary devisee or devisees
· Property not specifically or demonstratively devised
· Property specifically or demonstratively devised
(v) If T intended her children to be equal how could she have drafted around abatement?

· Give each child a certain percentage or dollar amount, and say that the house goes to H if possible while keeping the children equal 
(vi) The court here only looks at the rules, not intent( UPC § 3-902(b) allows the court to look at intent if traditional abatement would frustrate T’s intent (escape hatch from traditional abatement)
(vii) Why do residuary devises abate first?  The residuary is often the primary beneficiary, so someone with declining assets would see the residuary beneficiary get less that the testator intended

· Reasoning: Going back hundreds of years, most people had wealth in real property

· It is increasingly important to draft around abatement because residual beneficiary is usually the primary one.  Example:

· Give the primary beneficiary both a general devise and the residuary

(d) Creditor claims: Creditor claims generally enjoy priority over claims of estate beneficiaries.  

(e) Ratable abatement within each class: General devises are abated within that class proportionality( no particular person would get all of his general devise if there is not enough money for all of them
(f) Note on Demonstrative Devises: These are devises where a particular amount of money is to be drawn from a specified fund.
(i) Treated as a specific devise up to the value of the particular fund/ object/ piece of property

(ii) Treated as a general devise after that
(g) Problems page 271
(i) Speedboat to Bob - specific

(ii) $30,000 to C, D, and E – general 

(iii) $30,000 to F, with the T’s car being sold for this bequest - demonstrative

(iv) Residue to U Penn - residue
(h) Note on Exoneration of Specific Devises:
(i) Common law rule as that specific devisee could have the mortgage/ lien paid off at the expense of the residuary estate
(ii) Increasingly states say that devises take property subject to a lien, which means that to get the will to probate, the house has to be paid off or refinanced (by the beneficiary).  
(iii) Most courts say that specifying that “just debts” are paid off before distributing estate does not apply to paying off secured properties.  
(i) Note on Apportionment of Taxes:
(i) Generally estate taxes come off the top

(ii) UPC § 3-916 (b) assumes that the testator would want each legatee to pay a proportionate share of taxes ( other states have also begun to follow this
(iii) Base for federal estate taxation includes some lifetime transfers so wills should take these into account for apportioning tax liability

(iv) With state inheritance taxes, these are automatically apportioned because these taxes are on the right to receive 
(j) Problem page 273

2) Ademption
(a) Definitions: The doctrine of ademption applies when the testator has devised a particular piece of property - such as a diamond ring -which the testator disposes of after executing the will
(i) Rule: Doctrine of ademption provides, in general terms, that the specific devisee is entitled to nothing if the specifically devised property is not in the testator’s estate at T’s death
(ii) Reasoning: By making a specific devise, testator expressed a desire that devisee have particular property, not the value of the property
(b) McGee v. McGee: (SC RI 1980): T devised her friend F $20,000.  She devised all the money in any bank account to her grandchildren.  Before T’s death, T’s son (acting through power of attorney) bought flower bonds with $30,000 of the money in T’s savings account.  The issue is whether the bonds worth $30,000 should first be used to pay the $20,000 for F or if the money should go to her grandkids.  
(i) Rule: Ademption by extinction is when the particular article devised or bequeathed no longer exists in the estate

· Ademption by extinction only applies to specific devises and bequests and does not apply to demonstrative or general devises
(ii) Rule: Money payable out of a specific fund, rather than money generally, is a specific devise

· Reasoning for why this was a specific, not general devise:
· The grandmother clearly knew what the “proceeds” of a specific devise were because she left the grandchildren the proceeds of her Texaco stock.  If she had wanted the grandchildren to have the proceeds of the bank account money she would have said so.  

(iii) Rule: A substantial change in the nature of the subject matter of a bequest will operate as an ademption but a merely nominal or formal change will not

· Reasoning for finding the devise to the grandchildren to have been adeemed: 
· There is no language in the will that construes an intent to leave the grandchildren bonds

· It is clear that the grandmother knew about and approved of the purchase of the bonds
(iv) Rule on intent (Identity theory of ademption): In determining who gets what from a devise, the court looks only at (1) whether the gift is a special legacy and (2) whether it is found in the estate at the time of the testator’s death.  Intent is not taken into account.  
· Note that a number of state use the intent theory of ademption instead
(v) Attorney drafting errors/ fixes:
· Attorney could have included “investments purchased with money in bank accounts”

· Could have made the grandkids residuary beneficiaries and then directed an order of abatement

· There were both abatement and ademption problems

· Could have said to forget about the devise to F if the estate dropped below a certain amount.  

· Could have had alternative amounts in case the specific devise was depleted (to make sure the specific devise was given out)

(vi) It would have been hard to argue that the devise to the grandchildren was general because there was no specific dollar amount given
(vii) Conservator/ power of attorney: In many states a specific devise is not necessarily adeemed if a court-appointed conservator sells or transfers specifically devised property

(c) Insurance proceeds: Some states provide exceptions to ademption where insurance proceeds remain left over after adeemed property has been destroyed.  
(d) UPC § 2-606 covers ademption

(i) (a)(6) creates a presumption against ademption (So F in above case would have had to demonstrate T’s intent was manifested through ademption)

(ii) (a)(1)-(5) allows for the value of a specific devise in certain circumstances
(e) Changes in forms of securities:
(i) What happens if someone devises shares of “GAP” and the stock splits or gets dividends reinvested or the company is bought by another company?
(ii) Consider the UPC § 2-605:
· (a) Additional securities are included in the devise if they are:
· Securities issued by the same organization (e.g. stock dividends)
· Securities from a buy-out
· Securities from a result of reinvestment (e.g. of dividends)
· (b) Distributions in cash before death are not part of the devise
(iii) Problem page 284:  (1) Dividend (paid in shares): under 2-606(a)(1) she would get the shares.  (2) Acquisition: under 2-605(a)(2) she would get the stock. (3) Choice of stock or cash dividend; T took stock: under 2-605(a)(1) it looks like Ann would get the shares.  
(f) Note on Ademption by Satisfaction:
(i) This is when the testator has given the beneficiary the devise during T’s lifetime

(ii) If a specific devise then the devise is adeemed by satisfaction

(iii) If general devise can be trickier( generally would not count against the estate unless T provided in the will or a contemporaneous writing that the gift should satisfy the devise in the will

· UPC § 2-609 agrees 
(g) Problem page 283: 
(i) (1) Under McGee, the specific devise would have failed.  

· Under UPC § 2-606(a)(4) devise would probably go to the nice (cash obtained as a result of a foreclosure)

(ii) (2) Under McGee, Tom would not get anything

(iii) UPC § 2-606(a)(5): Replacement property

· Because the replacement was not in the estate at death Tom would have to go to (a)(3)( insurance proceeds

· Tom would alternatively go to (a)(6)
3) Lapse
(a) Definition: When a devisee named in the will dies before the testator’s death, the devise generally lapses unless the jurisdiction’s Antilapse statute preserves the devise for the devisee’s descendants

(i) Common law: 

· Assumes that when a devisee dies before testator, the testator would not have wanted the devised property to pass to the devisee’s descendants or heirs so the devise lapses

(ii) Anti-lapse statutes:
· Theory: when testator leaves property to a sufficiently close relative, testator would want the issue of that devisee to take the property if the devisee predeceases the testator

· In a few states the Antilapse statute applies to all devises, even to those of nonrelatives (e.g. NH)

· In other states, the statute saves only devises to issue, or to issue and siblings (e.g. NY)
· In other states the statue saves devises to all relatives (e.g. OH) or to a class of relative defined more broadly than issue and siblings (e.g. KS)

(b) Two issues to be answered with lapse problems:

(i) Which devises are covered by an antilapse statute?

(ii) Who are the substitute takers?
(c) Beneficiaries of Antilapse Statutes:
(i) In every state but MD, if the statute saves the devise, it preserves the devise only for issue of the deceased devisee, not for the deceased devisee’s will beneficiaries

(ii) In MD, the devise passes through the deceased devisee’s estate (so would go according to her will or intestate if no will)
(d) Consequences of Lapse:
(i) Specific and general devises:
· A lapsed specific or general devise usually passes into the residue of T’s estate (if the Antilapse statute does not save a devise)
(ii) Residuary devises:
· Single residuary devisee: If T devises the residue of her estate to a single devisee, and the devise lapses, the residue passes by intestate succession
· Multiple residuary beneficiaries:
· Old common law approach was to hold that the lapsed fraction would pass by intestate

· Newer statutory/ common law rule is that no intestacy should result unless all of the residuary devisees dies before testator so a lapsed residuary devise would go to the other residuary devisees (NY, UPC)
(e) Class Gifts:  What if testator makes a gift not to a person but to a class such as “my brothers and sisters”?

(i) At common law, if a member of the class predeceased testator, that member’s devise lapsed, and the remaining members of the class divided up the gift

(ii) Most antilapse statutes apply to class gifts as well as individual gifts.  
· Even if an antilapse statute does not expressly apply to class gifts, courts typically hold that the statute was designed t apply to class gifts as well as to gifts to individuals

· However, the common law rule remains in effect for those class gifts to which the antilapse statute does not apply, such as a devise to a spouse’s children from a prior marriage

(iii) Note that a devise to single generation classes invites dispute over the rights of deceased members (e.g. children, grandchildren, nieces, nephews)

· Drafters should use multi-generational language (e.g. to “issue” or “issue of my brothers and sisters” [instead of nieces and nephews]) unless the testator wants to exclude issue of deceased class members

(f) Note on Void Devises:
(i) At common law, a void devise was to someone who died before the time of will execution

(ii) Modern antilapse statutes generally save both void and lapsed devises
(iii) Can get tricky where class gifts are involved

(g) Simultaneous Death and Antilapse Statutes:  What if the beneficiary and testator die in a common accident?

(i) Would look at the relevant simultaneous death statute

(ii) E.g. under the Uniform Simultaneous Death Act, the beneficiary would be treated as if she died first for purposes of testator’s will, and beneficiary’s devise would either lapse or go through the antilapse statute
(h) Problem Areas: When Does the Will Override the Antilapse Statute?
(i) Estate of Rehwinkel: (COA WA 1993): T’s will shared residue between various relatives living at the time of his death( Leo’s mother, named in will died before T died.  The WI antilapse statute covers any “relative” of testator.
· Reasoning behind antilapse statute: The statute reflects a legislative determination that, as a matter of public policy, when a testator fails to provide for the possibility that his consanguineous beneficiary will predecease him, the lineal descendants of the beneficiary take his or her share.  
· Rule: There is a presumption in favor of operation of the anti-lapse statute and the intent on the part of the testator to preclude operation of the statute must be clearly shown.  

· Application of rule: “To those of the following who are living at the time of my death” manifests a clear intent to preclude application of the statute

· Construction argument: “To those living at the time of my death” is before “and my following nieces and nephews” ( could say that the first sentence is not meant to apply to the sentence about the nieces and nephews (and that first sentence only applies to the brothers and sisters named right after that part of the sentence)
· Drafters could also just explicitly say that the antilapse statute does not apply 

· Hypo: What if T had devised something to Leo’s mother with no language requiring survivorship, but the residuary clause said that the residue of the estate, including lapsed or failed devises, went to Augusta?

· A KY case called the residuary clause language boilerplate and said that it was insufficient to manifest intent to preclude application of the antilapse statute

· BUT, a NC case held that similar language precluded application of the antilapse statute
(ii) Estate of Ulrikson: (SC MN 1980): T’s will left the residuary of his estate to his brother and sister, and to the surviving one should one predecease the other.  Both the brother and the sister died before T, with the brother leaving issue.  T had two siblings who died before the drafting of the will.
· If the antilapse statute applies: Then the residue passes to the children of the brother named in the will (who died after drafting of will but before T)
· If the antilapse statute doesn’t apply: Then the residue passes by intestate and is shared by the issue of all of T’s brothers and sisters (so the two children of the brother would get some, but not as much)

· Rule: Words requiring survivorship are only effective if there are survivors

· Reasoning: The law prefers testacy over intestacy and so an antilapse statute applies unless a contrary intention applies

· Drafting error: The will should have taken into account what would have happened if both siblings predeceased T

· How could you draft if T didn’t want the antilapse statute to apply? 

· “If both B and S predecease me, the residue goes to the issue of all my siblings [per stirpes, by representation, whatever]”
(i) Problems pages 289 and 291 (see notes from 02/16/2005)
E) Correcting Mistakes
1) Mistakes in the inducement: Gifford v. Dyer: (SC RI 1852): T left various amounts in her will to various family members.  She did not mention her son in her will; evidence showed that T thought that her son was dead and that she had not seen her son in ten years.  The son was in fact alive.  It seemed clear from extrinsic evidence that she would not have given her son anything even if she thought he was alive because she didn’t give anything to his children because they hadn’t been to see her in so long.  
(a) Rule: In order to reform a will for mistake, the mistake must appear on the face of the will, and it must appear what would have been the will of T but for the mistake.  
(i) Example: If a T revoked a legacy, upon the mistaken assumption that the legatee is dead, and this appears on the face of the instrument for evocation, such revocation would be held void.  

(b) Hypo: What if T leaves M and W $20,000 each and later executes a codicil revoking the gifts to M and W because he had given them inter vivos gifts in the interim (when in fact he had not)?  An Arkansas court held that M and W do not inherit

(c) This case and the above hypo are cases where the testator had allegedly formed mistaken impression about the world around him.  

(i) These types of mistakes are called mistakes in the inducement( the excluded heir is saying “if she only knew the true facts, T would have left us money”

(ii) Courts are reluctant to honor mistake in the inducement claims because a T will always be misinformed about something- e.g. her husband’s fidelity, the value of the property, the amount of estate tax her estate will have to pay.  

· Plus, wouldn’t you pretty much always need extrinsic evidence of some sort to prove this sort of claim?  (BUT, don’t you need extrinsic evidence for pretty much any mistake claim, as opposed to a claim for ambiguity?)
2) Scrivener’s error: Knupp v. District of Columbia: (DC 1990): T’s will designated Krupp as executor and referred to a residuary clause in several places, however, the will does not actually have a residuary clause.  The attorney-drafter testified that T left large bequests to Krupp in two previous wills, and that T intended Krupp to be the residual beneficiary because of the drafter’s own mistake.  
(a) Rule: T’s intent is the guiding principle in construing a will

(b) Rule: If intent is clear from the language of the will, the inquiry ends there.  If not, extrinsic evidence may be examined by the court to construe T’s intent.

(c) Rule on extrinsic evidence: 

(i) There must be some ambiguity in order to consider extrinsic evidence.  

· Examples of when ambiguity might arise: when there are two people with the same name, when it is unclear which e.g. painting T wanted to give to someone because T has two similar paintings

(ii) In cases where such evidence is received, it can be utilized only for the purpose of interpreting something actually written in the will and never to add new provisions to the will

· Reasoning: Here there was no language in the will that would lead a court to infer that Knupp was the intended residual beneficiary so the court [properly did not allow extrinsic evidence

(d) Court is basically saying that it is too bad for the beneficiary that the attorney made this error

(e) Note on patent ambiguities: What if the will had said “I give the residuary to ##XX))”?  Could the court have treated this as ambiguity rather than mistake?  However, any ambiguity would be “patent” and some courts refuse to admit extrinsic evidence for patent ambiguities

(f) Restatement: Does not follow the approach in Knupp.  Allows the use of extrinsic evidence to reform a mistaken omission in a will.  CT now allows for the admission of extrinsic evidence to prove T’s intent when the will contains a scrivener’s error.  
3) Hypo:  T leaves her lover $1 million for being loyal.  What if he’s not loyal?

(a) Have to show what T would have done if she had known that her lover was not loyal( who would she have given the residuary to?

(i) E.g. the residuary beneficiary could argue that she would have wanted to give it to him, especially e.g. it he were her son or other family member.  

(b) Note that the Gifford court seems to want to severely limit these types of claims (esp. when you have to determine a person’s character)

(c) What if T’s son had confronted T with lover’s unfaithfulness but T denied its? ( son might be able to argue insane delusions

F) Revocation of Wills
1) Three most likely times when revocation problems come up:
(a) If T walks away with the will and does/ might have done something to the will that is ambiguous
(b) If T does something unequivocal to a copy of the will

(c) If T creates an ambiguous holographic writing on the original will

2) UPC § 2-507: Revocation by Writing or Act
3) Revocation by Physical Act
(a) Missing wills: First Interstate bank of Oregon v. Henson-Hammer: (COA OR 1989): T died with a will giving his daughter, his sole heir, income on a $300,000 trust for life, and a $35,000 principal disbursement at age 60.  At D’s death, the corpus of the trust was to go to D’s children equally.  After T’s death, the original of the will was not found, although his attorney had a copy.  T and D shared a safe-deposit box at a local bank; T told D after execution of the will that the papers he kept in the box involved control of his estate.  The will was not in the box when T died and D was the last person to have access to it, both before and after T’s death
(i) Rule: Presumption of destruction: When a will that was last known to be in the custody of the testator or in a location to which he had ready access cannot be found after his death, it is presumed to have been destroyed with the presumption of revoking it.  

· The strength of the presumption depends on the control that the decedent possessed over the repository and whether others had access to it.    

(ii) Reasoning for finding that the presumption of destruction had been overcome (i.e. what weakens the presumption)
· Will was kept either in the safe-deposit box or the home, both of which D had access to
· D would have been adversely affected by the will

· T did not suggest to anyone that he had revoked his will

· T reiterated his estate plan to a bank trust employee 11 months before his death
· T had expressed concern that his grandchildren, rather than D’s husband, receive his estate

(iii) Hypo: Shifting the facts of the case around: What if:
· No one else had keys to the safe deposit box and D did not have access to the will at all?
· D had no safe deposit box and kept the will in his house, which D had keys to?
· T also had a son, to whom T left a nominal amount, putting the rest in trust for D?
· D would not have benefited as much from intestate succession

(iv) What advice might you give a client if she did want to revoke her will but didn’t have time to execute a new one?  What advice would you give clients about custody of an original will

(v) Proof of the lost will: If the presumption is rebutted, the proponent of the will (probably the executor) still has to prove the contents of the missing, but not revoked will

· Photocopy would be bets

· Courts in many states will listen to other forms of proof, such as drafter’s testimony

· Some states, however, require specific forms of proof/ have specific procedures for proving the form of the will

· Statutes for these procedures are called “lost and destroyed wills statutes.  For example, NY’s requires that execution be proven in manner for an existing will and that content be “clearly and distinctly proved” by either two credible witnesses or a copy or draft of the will
(b) Physical acts performed on copies of the will
(i) Acts done to a copy of the will are irrelevant

(c) Loss or destruction of duplicate originals
(i) Lawyers should only have the client sign one original will

(ii) If more than one will with the exact same terms is signed, the two wills are “duplicate originals”

(iii) If only one duplicate original can be found after T’s death and the missing one was in T’s custody, courts generally indulge in the presumption that T destroyed the duplicate original and therefore revoked the will

(d) Proxy revocation by physical act:
(i) Virtually alls states recognize proxy revocation by physical act

(ii) T must intend a revocation and the act must be done by the proxy in T’s presence and at her direction

(e) Partial revocation by physical act:
(i) Most states allow it

(ii) UPC 2-507 allows partial revocation

(iii) UPC § 2-503 would be needed if bequest was changed eg from $10,000 to $15,000
(iv) If the partial revocation changes the construction of the remainder of  clause or increases a provision made for someone other than the residuary devisee, some courts will not validate the revocation on the theory that the change constitutes a testamentary transfer that requires formalities

(v) Some states flat out refuse to honor partial revocation, usually because of formalistic and literalistic readings of particular state statutes and concern about the testator’s intent to revoke when it is clear that something less than a complete revocation is intended.  

4) Revocation by Subsequent Written Instrument
(a) This is normally how a lawyer would supervise a will revocation( a good lawyer would not supervise a will revocation by physical act

(b) The general rule is that a newer will revokes a prior will, even if the new will does not expressly do so, if the two wills are completely inconsistent
(c) Second will not entirely inconsistent from the first one: Wolfe’s Will: ( SC NC 1923): W’s first will gave a tract of land to ML.  W’s second will, executed two weeks after the first, gave all his “effects” to his siblings equally.  
(i) Rule: The mere fact that a new will was made does not create a presumption that it revokes or is inconsistent with a previous will

(ii) Rule: The word “effects” alone only encompasses personal, not real property
(iii) Reasoning: The second will does not refer to real property at all, and it contains no residuary clause or clause of revocation.  

(iv) Note that UPC § 2-507(c) would probably not heave helped because although it presumes that T has revoked if new will disposes of all of T’s property, the question of whether “effects” includes all of T’s property is still at issue
(v) Note: There is a possibility that the court is trying to protect Mary Luffman- perhaps he wronged her and her brother/ father made him sign the will
5) Revocation by Operation of Law
(a) Divorce automatically revokes almost any bequest( but scope varies by state

(b) The pre- 1990 UPC is still in effect in many states( this provides that the property passes as if the former spouse predeceased the decedent (versus the newer UPC which provides that the property is passed as if the former spouse had disclaimed the bequest.)
(c) UPC § 1-202 (19) Definition of “Governing instrument”
(d) UPC § 2-804 Revocation by Divorce

(e) Problems page 350:  C and F were married and the divorced.  What happens to the following dispositions?

(i) C named F executor

· Old UPC: revoked

· New UPC: revoked

(ii) C gives money to F’s kids from a prior marriage
· Old UPC: Says nothing about bequests to spouse’s kids
· New UPC: Revokes dispositions to relatives of former spouse
(iii) Life insurance in F’s name

· Old UPC: F would get the life insurance

· New UPC: This is revoked because life insurance is considered a governing instrument and would fall into residuary clause of will/ would become a probate asset

(f) Non-probate assets governed by ERISA:  A federal statute says that non probate assets governed by federal law should be paid to the individual beneficiary in the contract.  This pre-empts and state law that provides for automatic revocation of beneficiary designations in favor of the former spouse upon divorce.  Examples of ERISA governed assets: life insurance, pensions.
(g) Pre-marital wills: What if A and B get married, but prior to getting married A executed a will leaving all her assets to her favorite charity? 
(i) Two basic solutions:
· In some states the marriage revokes the entire will, so the spouse would get his intestate share and the balance would pass by intestacy

· In other states, the surviving souse would be a pretermitted or omitted spouse, and the will would not be revoked.  B would get his omitted spouse’s share and the balance of A’s estate would pass under her will.  Sometimes the surviving spouse’s share turns out to be the same as an intestate share, but technically the spouse claims as an omitted spouse, not as an intestate taker
(ii) UPC § 2-301:  
· Takes into account gifts under the will to the testator’s issue by prior unions, to the survivor, and to the survivor’s elective
· Is designed to help the decedent who truly forgot to do a new will, so it can be avoided
6) Revival and Dependent Relative Revocation
(a) Revival
(i) In general, revocation of testator’s last will does not reinstate a prior will.  Why not?  Because reinstatement of a prior will would require testamentary formalities, and the act of burning, tearing, or mutilating a newer will is generally not accompanied by these formalities
(ii) If a testator revokes a newer will and then executes a codicil to a previous will, then this will act to reinstate the prior will because it is accompanied by testamentary formalities
(iii) UPC § 2-509: Revival of a revoked will
(iv) Two examples (page 353):
· T writes a will leaving all her property to the United Way.  She later write a new will, leaving all her property to Salvation Army.  Two years later, she reconciles with her children and is fed up with stories of charity mismanagement, so she burns the second will
· T writes a will leaving half her property to United Way, and half to divide between her two daughters.  Six years later, she writes a will dividing her property between United Way and one daughter because she is estranged from the other daughter.  Two years later, reconciled with her daughter, she burns the second will in front of her entire family, announcing that her will is now back to how she wants it
· Clearly there are different intentions( in example one, she would prefer to dies intestate, and in example two she would prefer to die with the first will in effect.  

· Under the common law, neither time would the first will become revived
· Under UPC § 2-509, the earlier will would also not be revived because there is a presumption that the first will is revoked ( probably won’t overcome that presumption here with the first example.  However, with the second example, you could probably show intent that the prior will should take effect
(v) Note on Revocation of Codicils: The general rule is that revocation of a codicil does not revoke the entire will.  UPC § 2-509(b) reaches the same result through the language of revival( because the codicil works a partial revocation of testator’s will, revocation of the codicil revives the earlier will
(b) Dependant Relative Revocation
(i) Overview: 
· What if T  leaves everything to E, a friend (not a relative).  T then revokes that first will with the intention of executing a new will in favor of E but with a different trust company as executor.  The revocation is successful, but the new will fails for some reason.  If T would rather have the first will than no will at all, how can a court give effect to that will?

· Note that this doctrine is often used for mistakes of fact- eg if T revokes a gift to her son thinking  he is dead but he is really alive

· Also known as “ineffective revocation” (under the Restatement of Property)

· The premise underlying the doctrine is that T’s revocation of his will was based on a mistake- often a mistake about the effect of revocation.  Courts this ignore the revocation

· Another way of thinking about the doctrine is that testator’s revocation was based on a set of facts that did not occur, and the revocation is therefore ineffective
· Generally, when a court is deciding wither the apply the doctrine of dependant relative revocation, the court is trying to decide if the testator would have rather died with the evoked will or without it.  

· Doctrine is known as the law of second best because can’t give B what T wanted but can still effectuate T’s intent somewhat
(ii) Carter v. First United Methodist Church of Albany: (SC GA 1980): T wrote a will in 1963.  When she died a will, dated in 1978 but unsigned was found with the 1963 will.  The 1963 will had pencil marks through some of the dispositions of property.  The proponent of the 1963 will, a church, argues that the 1963 will was stricken through with the assumption that the 1978 will would be valid.  T’s intestate heir argues that the 1963 will was revoked by physical act.  
· Burden of proof rule:
· When a will has been canceled or obliterated in a material part, a presumption of revocation (of the entire will) arises, and the burden is on the propounder to show that no revocation was intended
· Where the paper is found amongst the testator’s effects, there is also a presumption that he made the cancellations or obliterations and the burden is on the propounder to show otherwise.  
· Doctrine of dependant relative revocation (conditional revocation):
· The mere fact that the testator intended to make a will, or made one which failed of effect, will not, alone, in every case, prevent a cancellation or obliteration of a will from operating as a revocation
· The key factor is testator’s intent
· If it is clear that the cancellation of the old will and making of the new will were part of one scheme, and the revocation of the old will was so related to the making of the new as to be dependent upon it, then if the new one is not made or is made invalid, the old one, though cancelled, should be given effect, if its contents can be ascertained in any legal way
· However, if the act of revoking the old will is complete, then any showing that the testator made a new (ineffective) will or intended to make a new will is irrelevant.
· In other words, evidence that T intended to make or actually did make a new (ineffective) will may throw light on the question of whether T intended to revoke a previous will but will never revive a will once it is completely revoked.  

· Application of rule to the facts of this case:
· The fact that the two wills were found together is evidence tending to establish that the making of the new will and the canceling of the old one were parts of the same scheme.
· The evidence was enough to rebut the presumption of revocation and give rise to a presumption in favor of the doctrine of dependent relative revocation  
· The burden of proof was then shifted to the other party to prove that T would have preferred intestacy to the first will, which that party was unable to do. 
(c) Hypos:
(i) T leaves $20,000 to Moe, $10,000 to Larry, and the residuary to Curly.  T then crosses out the bequest to Larry and writes, in her own handwriting, “$50,000” next to Larry’s name.  Steps to think about in determining how much Larry should get:
· How do you characterize the cross out?
· How do you characterize the writing in of the $50,000?
· What did T really want?
· How, if at all, can you use dependent relative revocation to get T as close to possible as what he wanted? ( Larry would have to argue that T was mistaken about the effect of his actions
· UPC § 2-503: Can execute a document without formalities with clear and convincing evidence of T’s intent

(ii) 1985 will: Entire estate to D.  1990: T tears 1985 will in half.  1990 will (executed): ¾ to D, ¼ to S.  1995: T dies; 1985 and 1990 wills are found torn in safe deposit box.  1995 will, unexecuted, is found in safe deposit box- all to D.  
· For S, the best argument is for intestacy
· He could argue that the 1985 and 1990 wills have been revoked by physical act( but would want to know who had access to the drawer

· Could argue that the DRR is different from Carter because tearing up the 1990 will (revoking it) was not necessarily related to/ conditional on the 1985 will.  Also, the 1990 and 1995 wills were not found together.  

· D could argue:

· That revocation of 1990 will revived the 1985 will- could argue that there is evidence of intent to revive the new document with the same terms.  

· Probably that first argument is a weak argument because UPC § 2-509 refers to wills revoked by later wills

· D has a weak argument also because the 1985 will was torn- §2-509 was meant to help people who thought they were reviving prior wills that had been revoked by subsequent written instrument- but here he tore up the 1985 will so he probably didn’t think it was revived.  

· D could argue that DRR to get the 1990 will probated
· Stretch argument: D could argue that UPC § 2-503 applies and argue for testator intent( court would probably say that the fact that T didn’t sign it is evidence he didn’t intend for it to take effect( however, here D has more to work with
· D would probably not be able to argue substantial compliance

G) Limits on the Power to Revoke: Joint Wills and Will Contracts
1) Purpose of joint wills: People mainly do joint wills to prevent a remarried spouse from leaving the estate to the new spouse
2) Estate of Wiggins: (SC NY, AD 1974): F and H, a married couple, executed a joint will in 1948.  F died in 1948.  H died in 1969; right before she dies she expected two codicils changing the dispositions in her will.  The joint will said that the estate of the first to die would pass to the survivor, and upon death of the survivor the majority of the estate would go to a church.  H’s codicils gave specific legacies totaling $27,000.  When F died the estate was worth $60,000; when H died it was worth $200,000 (from investing, inheritance, etc).  A clause in the joint will read that the survivor should have the full use and power to consume the principal of estate, except the right to dispose of the same by will.  
(a) Holding: The court find that the execution of the will was a contract – so any changes that could be made have to be done mutually.  
(i) Basically this means that the will gives the surviving spouse a life estate but not the right to dispose of the estate by will
(ii) The contract became irrevocable upon F’s death
(b) Reasoning for finding the joint will valid as a contract:
(i) The will contains all the familiar indicia of th parties’ intention to make a contract- entire context of the will is plural (eg “we”)
(ii) Will does not contain an absolute gift of property to the survivor but only life use of the joint estate
(iii) The will talks about “the will and desire of each of us” to divide the property in the manner in the joint will
(iv) H’s codicils still recognized the couple’s commitment to the church in that she did not alter the original plan significantly (residue and bulk of estate still went to the church)
(c) Dissent: Would construe the phrase “all of our remaining property” to only include the property owned by both F and H, not property accumulated by H after F’s death.  

3) Note that it seems to be OK to give lifetime gifts to intended beneficiaries.

4) Hypo: What if H transfers money into a joint bank account with a friend, with survivorship rights in the friend?  A TE court held this transfer invalid, saying that the transfer was not a reasonable use of the couple’s joint funds.  However, another TE court found the transfer valid, reasoning that the joint will only precluded the testator from changing her will after her husband’s death.  
5) Note on Mutual or Reciprocal Wills
(a) In addition to a joint will, a couple can execute separate wills that embody contractual obligations if the parties are sufficiently explicit
(b) Reciprocal or mutual wills are separate wills with the dispositive provisions( generally, the existence of reciprocal wills by itself is not enough to imply an agreement between the parties that the will were meant to be irrevocable
6) UPC § 2-514: Contracts Concerning Succession( joint and mutual wills do not create a presumption of a contract not to revoke the will or wills; need to be more explicit.  Using the UPC might not have changed the holding in Wiggins.  
7) Problems page 366

H) Illustrative Will
1) First: 
(a) “Rental property to MWH” 
(i) She would get new property he bought afterwards because of facts of independent significance.  
(ii) Nothing about mortgages( under UPC she has to take subject to mortgages
(iii) He wrote “or” before “any other rental property” ( would she get both the 120 Jefferson St. property and any additional property
(iv) What if the beach house left to AA becomes a rental property?
(v) What if MWH predeceases him?  Should have a lapse clause (although article 5 talks about lapse)( MWH’s kids could argue that the court should look to antilapse statute first
(b) What would happen if AA predeceases him?  
(i) People argue that “if she survives me” does not preclude use of the antilapse statute
2) Second:
(a) What is memorabilia?  Hard to make a detailed list because he will probably acquire more 
(i) No back-up beneficiary
(ii) Other clauses only give gifts if person survives T( so George’s children have ammo for arguing that anti-lapse applies
(b) What happens if TJ doesn’t survive him?  What happens if the desk is not in the estate at T’s death?  UPC creates a litigable issue if desk was sold at certain times during JH’s life
(c) What if the value of the library is less than $2,000?  He would get the value of the collection and then become a general devisee
3) Third:
(a) Inmost states such a memo could not be incorporated by reference
(b) UPC might allow it to be incorporated
(c) Drafter recognizes that it might not be incorporated
4) Fourth
(a) Wife’s devise would abate along with any other gifts( might want to direct that specific will abate before general so that wife gets enough
5) Fifth
(a) Saying how to define “representation” is a very good idea
6) Sixth
(a) Minors cannot hold property anyway( the court would appoint a surrogate
(b) Clause frees trustee from supervision by the court
7) Seventh
(a) Expands the five day window of the UPC
8) Eighth
(a) There is a difference between a guardian of a person and a guardian of money for a minor
(b) Why have separate guardians? 
(i) Guardian of person might not manage money very well
(ii) Want an objective party with the money
9) Tenth 
(a) In any will that may or does create a trust you need to have various provisions if you want to depart from the trust provisions
10) Last page is the self-proving affidavit
IV) TRUSTS
A) Overview of Trusts
1) Trusts divide legal and equitable title

2) Testamentary trusts are created in a will

3) Inter vivos trusts are created during settlor’s lifetime( this is the only way to avoid probate with trusts
4) Third way to create trusts is for minors
5) Settlor can be the trustee or beneficiary
B) Trusts vs. Life Estates
1) People with life estates want to maximize present value
2) Present and future interest holders have to agree with life estates
3) High transaction costs may preclude efficient outcomes with life estates( people will act strategically
4) Issue of who has to contribute to maintenance with life estates
5) Only reason to have a life estate is because they are cheaper than trusts.  
C) Creation of Trusts
1) Introduction: Trust Requisites: The Beneficiary, the Property, and the Trustee
(a) The Trustee
(i) The trustee holds legal title to the trust property
(ii) The trustee has two fiduciary duties:
· The duty of care( Trustee has to act as a reasonable trustee with respect to investing the trust property and with respect to distribution of the assets
· The duty of loyalty( Trustee cannot use position to benefit himself 
· What if the trustee violates one of the duties?
· Beneficiaries are the people who enforce the trust and sue if the trustee violates a fiduciary duty
· If the trustee profits the trustee is liable( the beneficiary only has to show that the trustee was on both sides of the transaction
(iii) Who a settlor picks as a trustee depends on what the goals of the trust are
(iv) Settlor can tailor limited exceptions to the fiduciary duties in the trust document( you can say that when a settlor decides not to change the terms he is accepting the standard duties by default
· There are limits on self-serving exculpation clauses that echo the unconscionability provisions in contracts
(v) Historically a trust company that has affiliated companies that sell investment was not allowed
(vi) A trust will not fail for want of a trustee( if a vacancy arise and the trust instrument does not provide for a replacement, the court will appoint a trustee to fill the vacancy
(vii) Why would a vacancy in the trustee office arise?
· The trust instrument may not name a trustee
· The trustee named might fail to qualify (refusal to accept the position, death of a testamentary trustee before effective date of the trust, refusal of court to confirm appointment because of incompetence, etc.)
· The trustee might lack legal capacity to hold in trust, as in an unincorporated association in some states
(viii) Relationship between trustee and beneficiary: the merger doctrine:
· The same person may not serve as sole trustee and sole beneficiary although there can be eg a sole trustee who is one of the beneficiaries or vice versa
· If the sole trustee becomes the sole beneficiary for some reason, then that person’s legal and equitable titles merge and the trust terminates, giving that person the property free of any trust
(ix) If a trust imposes no active duties on a trustee, then the trust terminates and the beneficiary acquires legal as well as beneficial title.  Why would a beneficiary challenge a trust as passive?
· Beneficiary might want to avoid paying commissions to the trustee
· Beneficiary might want to have outright control over the property
· Beneficiary might want to avoid having the trust invalidated on some other ground, such as the rule against perpetuities or indefiniteness
(b) The Need for Identifiable Beneficiaries
(i) Moss v. Axford: (SC MI 1929): C left the residue of her estate to Axford to pay to the person who had given C the best care in her declining years.  C’s sister challenged the trust after Axford designated someone else as the beneficiary.  
· Rule: When the words used in the residuary clause are precatory, the intent of T in the disposition of the residue of her property to the person who should care for her is manifest, and the language is mandatory in effect.  
· Rule: A beneficiary does not have to be designated by name or a description that makes identification automatic.  It is enough if the testator uses language which is sufficiently clear to enable the court to use extrinsic evidence to identify the beneficiary.  
· Rule: A trust is not invalidated by the fact that the trustee is vested with direction.  
· The court emphasizes that there is an objective check on Axford’s discretion because the court could figure out who cared for C most at the end of her life
· Note that if Axford had died before C the court would have appointed a different trustee.  
· Hypo: What if the bequest was for Axford to distribute the residue to C’s friends?  ( Friends is not definable ( the court must be able to say with some certainty who will get the money( but UPC would say that Axford had discretionary power.  
(ii) The requirement that beneficiaries be identifiable is designed in part to assure that someone has the power to enforce the trust
(iii) Restatement of trusts § 47: Gives some leeway to the trustee to distribute the trust for the purpose laid out in the will
(iv) Uniform Trust Code § 409: A trust may be created for a certain purpose; either the trustee or the settlor may choose the purpose( time limit of 21 years to distribute the property
(v) Friends, relatives, and other indefinite classes:
· Courts usually hold that the trust fails for indefiniteness if to “friends”

· However, if the bequest is to “relatives,” most courts validate the trust by looking at intestacy statutes to define the class

(vi) Pets as beneficiaries:
· Long standing doctrine said that because the pet could not sue the trustee would have no enforceable duties so the trust would fail
· However, some suggest that a trust for a pet’s benefit would act as an honorary trust( if the trustee failed to use the funds for the pet the trust would fail and the funds would go back into the settlor’s residuary clause
· Recently many states have been allowing you to create a third-party beneficiary to sue for the pet

· UPC § 2-907 explicitly validates trusts for pets  
2) Trust Formation: Formalities
(a) Goodman v. Goodman: (SC WA 1995): Clive transferred this tavern to his mother while he was still alive and she sold it and kept the money.  Clive’s children were all 21 years and younger when he died.  Eight years after his death, one of the children asked his grandmother for the money from the sale of the tavern but she refused to give it to them.  Clive’s children argued that the property was meant to be kept in trust for them.  Clive’s ex-wife testified that at Clive’s funeral the grandmother said she would give the grandchildren the money when they were old enough; she also testified that Clive intended that his children have the money from the sale of the tavern.  
(i) Rule: Constructive trust: A constructive trust is an equitable remedy imposed by courts when someone should not in fairness be allowed to retain property

(ii) Rule: Express trust: An express trust arises because of expressed intent and involves a fiduciary relationship in which the trustee holds property for the benefit of a third party.

· Reasoning: Clive couldn’t give the tavern to his children outright because they were minors; the court finds this as evidence that Clive intended to create a trust with his mom as trustee and that she reneged on that deal
(iii) Rule: Statute of limitations: The statute of limitations for an action based on an express trust (three years) begins to run when the beneficiary of the trust discovers or should have discovered the trust has been terminated or repudiated by the trustee.  

· Reasoning: Court finds that the statute of limitations has not run because Clive’s intention was that the children should get the money when they were old enough to handle it (NOT when they reached the age of majority which was over three years for all of them).  Because of this, the SOL did not start to run until the grandmother told one of the grandchildren that she deserved the money and wasn’t going to give them anything.  
· IF the evidence had shown that Clive intended the children to get the money when they reached the age of majority, then the SOL of limitations would have run (this may only be because in this case the children apparently knew that Gladys had the money right after Clive’s death so they were on notice that something was going on then).  
(iv) This case shows that trusts can be created with only statements made about intent (eg no formalities).  Note that most states wouldn’t go this far in construing an express trust, especially with real (as opposed to personal) property.
(v) Why might we like the result in  Goodman? 
· If we do like the result, why even require formalities at all?
· Even UPC § 2-503 requires a document
· What justifies such a dramatic difference between the treatment of wills and trusts?
(vi) Hypo: Clive had never sold the tavern but left it to his mother in his will.  His ex-wife later testified that Clive had given her the property in trust for his children.  What result?  A NY court held that equity compelled will beneficiary to comply with the “secret” trust
(vii) Hypo: Clive told his ex-wife that he was holding the tavern in trust for his children.  While he is still alive, his son brings an action against him for income derived from operation of the tavern.  What result?
(viii) Hypo: Clive transferred title of the tavern to his two sons instead of his mother.  When Clive dies, one brother tells his mother that he will give his sister her share when she is responsible.  She asks her brother for her share 5 years alter and he refuses.  What result?
(ix) Hypo: The grandmother never sold the tavern, but she mortgaged it and then defaulted on the mortgage.  What rights would the children have against the mortgage?  What if there was no mortgage but the grandmother’s creditor sought to foreclose on the tavern?  
(b) Notes on Formalities
(i) Statute of frauds: 
· In all but a few US states, no writing is necessary to establish a trust of personal property
· Most US states purport to require writings for trusts of land.  
· However, note that the WA Supreme Court (Goodman court) has in its own words said that parol evidence is not admissible to establish an express trust in land.  (Court in Goodman does not mention the parol evidence rule at all).  
· Delaware and a few other states explicitly allow oral trusts of land 
· The Uniform Trust Code allows oral trusts but would require that the trust’s terms be proven by clear and convincing evidence, which is a higher standard than that used by most courts (UTC § 407)
(ii) A writing and other formalities required in some states:

· Florida and New York are the only two states requiring trusts, including trusts of personal property, to be in writing and executed with formalities
· Florida: Same formalities required as a will for testamentary trusts
· New York EPTL §7-1.17:
· You can use 2 witnesses or get it notarized
· You need a document in NY
· Must be signed by settlor and at least one trustee
· Statute is based on a series of case( trusts had been aggressively marketed by non lawyers who didn’t know about conflict of law or “staple affidavit” issues
(iii) Declarations of trust vs transfers in trust

· A trust settlor may create an inter vivos trust in two ways:
· By declaring that she holds the trust property, as trustee, for the named beneficiaries; or
· By transferring the trust property to someone else as trustee for the benefit of the named beneficiaries
· A trust document that creates a trust and names someone other than the settlor as trustee is often called a deed of trust
(iv) Delivery

· When the settlor transfer the property in trust to someone else as trustee, the settlor must deliver the trust property to the named trustee
· The definition of delivery varies from state to state:
· Say eg a trustee wants to transfer a house to the trust
· In NY the trustee has to both transfer title of the house to the trustee and deliver the trust document to the trustee
· The R3Trusts says that delivery of the trust document would suffice for the delivery requirement
· The delivery requirement is similar to that for inter vivos gifts- it eliminates any ambiguities about the settlor’s intent to transfer the property
· Courts sometimes use the delivery requirement to invalidate a trust even if the settlor’s intent is clear, such as if there are questions about settlor’s capacity or the court is concerned about relative that have been cut out

· When the settlor is acting as trustee, most courts say it is enough for the trust declaration to clearly identify the trust assets (not necessary to transfer the title to the trust)
· Also, most courts generally uphold declarations of trust property even if the settlor has not recorded the declarations or any instrument of transfer

· However, courts will usually look closely at how the settlor treated the trust property after transferring it to the trust- eg if settlor mortgages the property and treats it as his own the court may find that the delivery requirement has not been satisfied
· Some states, such as NY (EPTL §7-1.18) require that the title be transferred to the settlor as trustee or else the trust will be invalid
(v) Constructive and resulting trusts
· Three types of trusts: express trusts, constructive trusts, resulting trusts
· Constructive trusts:

· Not really a trust at all but a remedial device used by courts to achieve results which do not fit easily within other doctrinal frameworks
· No one intends to create a constructive trust
· It is a flexible remedial device used to prevent unjust enrichment
· Example: A give B property without any mention of trust but relied on B’s promise to keep the property in trust for C, courts have held that B is a constructive trustee for C.  In effect, the court wishes A had made B trustee of an express trust, and construed events as if A had created an express trust
· Resulting trusts:
· Generally arises when a settlor intends to create a trust but it fails for some reason
· Example: When a settlor transfers property to a trustee in trust for beneficiaries too indefinite to permit enforcement, the trustee does not obtain beneficial and legal title.  
· Courts would say that the trustee holds the property on a resulting trust for the benefit of the settlor or settlor’s successors in interest
· Practically, once a court finds that an express trust fails the trustee must transfer the property back to the settlor
· Also arise when the trust has more property than necessary to meet its purposes
· The resulting trust and constructive trust are important as salvage doctrines for litigation- NOT estate planning devices
D) Using Trusts as an Estate Planning Tool
1) Avoiding Probate
(a) Avoiding Probate Without the Use of Trusts
(i) Totten trusts: Green v. Green: (SC RI 1989): P was married to T.  When T opened 8 separate bank accounts which he held in trust for each of his heirs and was named as trustee on each account.  T retained possession of the bank books during his life, and activity on the trust accounts was minimal.  
· Rule: Totten trust: A totten trust is defined as a deposit in trust by the settlor of his own money for the benefit of another
· The settlor may be named trustee but this is not necessary for the validity of the trust

· Upon the settlor’s death the trust becomes irrevocable and is for the exclusive use of the beneficiary

· Rule: Intent to create: The intention to create a trust must be shown by the settlor through a clear act and or declaration and must be made during his lifetime.  

· Although actual notice to the beneficiary is not required, intent can be shown by communicating to the beneficiary the intent to create a trust
· Making a trust for another is not conclusive evidence of intent to create a trust, but T leaving an unexplained bank account in the form of a trust and not revoking or disaffirming the trust during his lifetime is prima facie evidence supporting the creation of a trust

· Reasoning: It is clear from T’s daughter’s testimony (she helped him set up the trusts) and T’s act during his lifetime that he fully intended to dispose of his property through bank accounts naming his heirs as beneficiaries
· The form of the trust creates a prima facie case that the accounts were totten trusts

· The fact that he retained control of the passbooks, paid taxes on the interest, and withdrew $2000 from the accounts does not rebut this presumption
· Note: Almost all states recognize totten trusts

· Note: Totten trusts are also called “tentative” trusts because the bank accounts create no enforceable obligation in the settlor-trustee and because the settlor can revoke the trust by withdrawing money, closing the account, or changing the name of the beneficiary
· Note: Even if you are trying to avoid probate with trusts/ POD accounts, you should still have a will that reiterates that the bank accounts/ trust goes to certain people (eg here the grandchildren)
· Note: Note that P (wife) was able to file for a widow’s allowance (which allows her a certain percentage of the estate).  However, if the assets in the POD accounts are not probate assets then her share comes from a much smaller pot.  
(ii) POD accounts and contracts with POD provisions
· To get the proceeds from a POD account the beneficiary ahs to show a death certificate

· Some courts have said that the beneficiary is not entitled to the proceeds because the POD provision is a testamentary transfer without testamentary formalities, but the trend is towards enforcement

· Some examples of contracts where there can be POD provisions: pension plans, IRAs, insurance policies, employee benefit plans

· UPC § 6-101: allows for POD accounts on a range of types of accounts/ contracts

· UPC § 6-302: allows parallel provisions to those for banks for mutual funds and securities accounts
· With these accounts, the beneficiary has no effect on ownership until the owner’s death

(iii) Joint accounts:
· To get the proceeds on the death of the other joint owner the surviving joint owner doesn’t have to do anything/ show a death certificate
· In most states, each joint owner only has the right to withdraw what he contributed to the account

· But see a NY case that doesn’t seem to apply this- said that a deposit to a joint account by one co-tenant is an irrevocable gift to the other tenant of one-half of the deposit amount

· When a court finds that the account was created for convenience, it may say that the joint owner does not have the right to withdraw funds contributed by the decedent
(iv) Joint tenancies and right of survivorship:
· Even if decedent’s will purports to bequeath his share to someone else, the joint tenant automatically becomes the full owner at the other owner’s death
· Each joint tenant may sever the joint tenancy by conveying his interest to a third party.  
(b) Avoiding Probate Through the Use of Revocable Inter Vivos Trusts
(i) Overview:
· Revocable living trusts allow the settlor to retain almost total control over her property while avoiding probate

· Usually the settlor:

· Makes herself the trustee and the life beneficiary;

· Gives herself broad management powers (such as the power to revoke the trust and invade principal); and
· Designates (subject to revocation) those people entitled to take the remaining property at settlor’s death
· At settlor’s death, the successor trustee distributes the trust principal to the remainder beneficiaries- no court is involved at all
· An irrevocable trust accomplishes the same goals as a revocable trust but it is not a good idea for avoiding probate because the settlor cannot change her mind about the trusts terms
· General rule: use an irrevocable trust for gifts and a revocable trust for avoiding probate

· Pros: Why do people use these types of trusts?

· Perhaps the relevant property may be of such character that it cannot endure even a short delay in operations between death and probate
· Diminish chances of litigation

· Provide more privacy to the settlor because wills are public documents and trusts are not

· To plan for incapacity

· Otherwise have to go to court to declare the property owners incapacitated( this can be embarrassing for the person

· Save money on administration and executor’s fees

· Better than testamentary trusts (if you want some sort of type such as in Clymer v. Mayo below) because living trusts are not subject to the jurisdiction of the court such as required filings unless something goes wrong (essentially like a contract)

· To consolidate all of your assets into one place: can also have eg life insurance proceeds go to the living trust

· Having life insurance go to the trust is particularly valuable when the insured’s principal asset is a closely held business( without having the liquidity of the insurance proceeds, there might have to be a fire sale of the business 

· Minimizing the chances of a successful will contest( revocable trusts are harder to contest on ground of lack of capacity or undue influence
· Asset management: can appoint a trustee to manage your assets or point a co-trustee to keep track of record keeping and administration (but still retain control over trust)

· Overall, they are the most advantageous for older people with substantial assets

· Cons: What are some of the disadvantages of using revocable trusts in an estate plan?

· The costs of drafting the revocable trust and accompanying pour-over will and then transferring assets to the trust might be more expensive than drafting and executing a simple will.  

· The use of a revocable trust does note entirely eliminate expenses( the executor or administrator must still file an estate tax return, analyze the settlor’s assets and liabilities, and pay creditors
· In many states, the statute of limitations is much shorter for contesting a will than for contesting a revocable trust
(ii) Validity of revocable living trusts: Westerfeld v. Huckaby: (SC TX 1971): T set up a revocable trust for two lots for the use and benefit of H.  She quitclaimed the deeds to herself as trustee.  Terms of trust: she reserves the right to sell, mortgage or rent the property; she can revoke the trust if H protests; she has no fiduciary duties to H.  Her intent is clear: written document, quitclaim deed.  Held: trust is valid.  
· The argument the court is making is: why not make it east for people to avoid probate if the intent is clear?
· She could have made it a little more clear that she intends to be a lifetime beneficiary( nowadays the delineation is more clear.  
· Note on incapacity: She didn’t really plan for incapacity because she would still have to be declared incompetent or admit to being incompetent because no definition of incapacity.  
(iii) Pour-over wills: 
· Because a trust will not contain every asset of the settlor, most estate plans with a revocable living trust include a “pour-over” will( so basically if you have a living trust as your main estate plan you want a pour-over will 
· One person’s will can pour over into another person’s trust

· These direct the probate court to distribute T’s probate assets to the successor trustee, to be managed in accordance with the trust’s terms

· Heirs argued these were invalid because they directed that probate assets be distributed in accordance with an invalid testamentary document (but then irrevocable trusts were declared valid)
· Trustees responded to heirs arguments with two wills doctrines:

· Incorporation by reference:   
· Trustees argued that the will validly incorporated the inter vivos trust by reference.  
· Drawback of this argument was that revocable trusts that had been modified or amended could not be incorporated by reference because incorporation by reference requires that the incorporated document be in existence at the wills’ execution
· Another drawback was that the trust would become testamentary because the trust document would literally be incorporated into the will
· Facts of independent significance: Trustees argued that the trusts had independent lifetime purposes.  This argument would often succeed
· Every state has now enacted legislation explicitly validating will provisions which “pour-rover” assets into inter vivos trusts

· UPC § 2-511 is an example
· Unfunded or stand-by trusts: Don’t have any property in them at all until the pour-over will puts all of testator’s property into it.
· Heirs argued they were invalid because they lacked property

· The facts of independent significance argument didn’t really work here because the trusts didn’t have money in them until T died- so couldn’t really argue that they had an independent purpose
· Validating of pour over wills with unfunded trusts:  Clymer v. Mayo: (SC MA 1985): The trust gave a life interest for T’s husband, trust for the nieces until they were 30, and then principle to various educational institutions.  T divorced H and died without revoking or amending the trust or changing her will.  The court held the trust and pour over will to be valid.  
· T’s parents argued that there was no property in the trust when it was created or during her life so it was invalid( if the trust was invalid then any residuary (so basically everything except a few specific bequests in the will because the trust was unfunded) that was supposed to go to the trust would pass by intestate to the parents 
· Previous cases had validated pour over wills but that was only with funded trusts (those cases had relied on the doctrine of independent significance)( legislation enacted after these cases codified and added to the case law 
· Reasoning: Specific language of the state said that pour over wills to trusts are valid “regardless of the existence, size, or character of the corpus of the trust.”  
(iv) Sample revocable trust
· As long as you identify the trust property should be enough to show intent, 

· BUT in NY delivery is required to validate a trust (eg deed transferring ownership of real property to trustee as settlor)
· Might want to do this even if your state doesn’t require it

· Art. 2(B) makes it clear that the trust is a will substitute; no intention of gift to remaindermen

· Art 2(C) is more specific about defining loss of capacity than Huckaby (talks about her own physician, etc)( don’t need  a court to declare the settlor incapacitated

· Art 3: Strict per stirpes

· Art. 4: There are a few alternate trustees and then the alternate trustees may designate more alternate trustees

· Might want to have a bank or trust company as a final backup

· Art 5: In almost every state the default rule is a presumption that the trust created is irrevocable( Uniform Trust Code is trying to reverse that trend.  Settlor says that this trust is revocable

· Why bother with formalities if not required? ( helps avoid litigation

· Would this sample trust pass muster in NY? ( have to have either two witnesses or a notary, and she has a notary
2) Providing for Minor Children
(a) In a two-parent family, each parent’s will should provide for two contingencies: the death of T after his spouse and the death of T before his spouse
(b) For single parents, providing for minor children with a well-drafted plan is particularly important 

(c) For divorced parents, they may want to devise money to their children without involving former spouses in the management of the money 

(d) A well-drafted will that provides for minor children should contain two key provisions:

(i) Custodial guardian

(ii) Testamentary trust for the child’s benefit

· Nominating custodial guardian as trustee has the advantage of convenience
· Nominating an institution or another person as trustee can help keep the management of the trust more neutral

· Trust should provide how the trustee is to distribute income and principal to the minors

· Naming the trustee as beneficiary of non probate assets, such as retirement accounts or life insurance proceeds, can help consolidate all assets into one trust

(e) Other key things to think of when rafting for families with children:

(i) Spouse as beneficiary with alternate beneficiary
(ii) Simultaneous death provision

(iii) Successor beneficiary for pension plans, etc
3) Building Flexibility into the Estate Plan: Support Trusts and Discretionary Trusts
(a) Hypo: T wants to provide for his wife of 18 years for her life but wants his assets to go to his grown children upon the wife’s death.  
(i) Who should he pick as trustee?
· Wife:
· Pros:

· She won’t neglect herself

· She can get money from the trust easily
· Cons:

· She could take more for herself and then pass it on to her kids

· His kids might resent any purchases she makes

· His kids
· Cons: They have an incentive to be stingy with the wife (especially because she is not their mother)
· His sister
· Pro: She knows the family so is likely to be good at knowing what the family needs
· Cons:
· Her age (70) might present a problem( would need an alternate trustee
· Could designate her as distribution trustee and a corporate money manager as investing trustee
· Drafting attorney:
· Con: Is he taking advantage of a confidential relationship with settlor?
· May depend on the facts.  Attorney should not market himself but should give pros and cons of each option to settlor
· In NY if you put yourself as a trustee in a testamentary trust the courts consider it an ethical violation
(b) Support trusts vs. discretionary trusts:
(i) When drafting a trust you have to decide on the discretionary and obligatory provisions
(ii) Support and discretionary trusts allow a testator to account for events not known at the time testator dies or at the time the settlor creates an inter vivos trust.  They also enable the testator to provide for the unknown needs of incapacitated beneficiaries
(iii) Pure support trusts: 
· Give the trustee power to pay income for the support of a named beneficiary
· Don’t have to use only the word “support,” can also say for “support and education” or for “maintenance of B’s lifestyle.”  
· A pure support trust imposes a mandatory duty on the trustee; the trustee’s responsibility is to ascertain what the beneficiary needs for support, and then pay that amount to the beneficiary 
· Can trustee distribute money to the beneficiary for mortgage payments?
· YES, and if he doesn’t the beneficiary can sue for breach of fiduciary duty
· What if the beneficiary starts making money?  Must the trustee pay the mortgage?
· Default rule is YES if you only have language of support with no language about looking at beneficiary’s assets
· What if beneficiary wants the trustee to make a gift to the beneficiary’s sister?
· The trustee would probably be breaching a fiduciary duty if he paid out the request
(iv) Pure discretionary trusts:
· No mandatory obligations are imposed on the trustee by the settlor
· Settlor gives trustee discretion to pay income (and/or invade principal) for the benefit of one or more described beneficiaries
· This type of trust places the beneficiary much more in the hands of the trustee
· Rarely will a court interpret a trust to be purely discretionary( courts will look for and use any words that suggest supporting the beneficiary
· Why have them if it is so hard for the beneficiary to get money from them?
· If you fear the beneficiary might be particularly litigious, you might want to make it harder for the beneficiary to argue breach of fiduciary duty
· Must the trustee pay beneficiary’s mortgage?
· No, but he is permitted to 
· What if the beneficiary want the trustee to make a gift to the beneficiary’s sister?  He may, but he doesn’t have to pay it out
(v) Hybrid trusts:

· Settlor could require trustee to pay income to the beneficiary and then authorize the trustee to invade principal for the support of the named beneficiary
· Discretionary support trust: Trustee pays for beneficiary's support as trustee “in his uncontrolled discretion, deems necessary for the maintenance of B.”  
(c) Support trusts: Should a beneficiary’s own assets be used before the trust’s assets?  Wells v. Sanford: (SC AR 1984): N was physically incompetent.  Her son left her his estate in trust to his mother, directing the trustee to pay her “sums necessary for her support and maintenance.”  She owns a piece of land and owes a nursing home over $20,000.  N’s heirs claim that the trust should be used to pay the nursing home bill; the end beneficiary of the trust claims that N’s own property should be sold first.  The court held that the trust must be used for support regardless of the mother’s own assets.  
(i) Rule: The term “necessary for support” written in a trust means that the trust is to be used to support the beneficiary regardless of the beneficiary’s own assets unless the settlor says otherwise (which he did not do here)
· Reasoning: The trial court said that the settlor did not want his siblings to have his money because he left them nothing in his will but finding that he wanted his mother to use her own assets so as to shrink her estate and thus the amount going to his siblings would be allowing him to control the disposition of someone else’s property.  
(ii) Rule: The court must construe the will as testator intended, not make another will for the testator which might appear more equitable or perhaps appear more in line with testator’s unexpressed intentions
(d) Discretion of the trustee: Marsman v. Nasca: (COA MA 1991): Sara died survived by her second husband, Cappy, and her daughter from her first marriage, Sally.  Sara created a trust for Cappy that was to provide for the “reasonable maintenance, comfort, and support” of Cappy.  The trust also said that the trustees should consider Cappy’s various available sources of support.  Cappy received a house when Sara died that they held as tenant by the entirety.  Farr, Sara’s lawyer, was the trustee of the trust.  The will also had a clause saying that a trustee should not be liable except for willful negligence.  Cappy remarried at some point, and retained Farr to write a will leaving his property to his new wife.  Cappy ran out of funds at some point and Sally agreed to take over the mortgage payments if Cappy transferred the house to her with Cappy reserving a life estate.  They issue when Cappy died was whether Farr had adequately complied with the trust document as trustee.    
(i) Rule: Even when a trustee is given discretion, there is a duty of inquiry into the needs of the beneficiary
(ii) Remedy: 

· The house does not have to be conveyed to Cappy’s widow because Sally was not a fiduciary of Cappy and she was not unjustly enriched by the transaction (she paid mortgage and upkeep).  
· The remainder of the trust would have been distributed to Cappy had Farr done the duty of inquiry properly, so the court imposes a constructive trust an the amounts which should have been distributed but were not
· Farr is not personally liable because of the exculpatory clause( there was not enough evidence to show that he breached the trust in bad faith or with intentional recklessness
(iii) The court finds an express directive to inquire into Cappy’s needs( but a professional level of discretion would require this anyway
(iv) Why did Farr not give Cappy more money?  Perhaps he wanted to make sure that Sally remained his client.  
(v) Note on exculpatory clauses:
· Here there was an exculpatory clause that Farr was only liable if he was not negligent
· Farr drafted the will and put the exculpatory clause in the will.  The court finds that Sara knew and understood the clause 
· The Restatement of Trusts says that an exculpatory clause inserted by the trustee should be construed against the drafter( have to inquire whether she really knew what was going on, etc.  
· The problem is that settlor’s don’t usually have very good foresight of what could happen

· The big reputable trust companies don’t have incentives to put in exculpatory clauses but the newer companies springing up in brokerage houses and banks are more likely to have the clauses.  

· Exculpatory clauses have their place( usually amongst trustees that aren’t professional investors such as aunt, husband, etc

(vi) Note on giving the trustee discretion:
· In Dunkley v. People’s Bank, a settlor left a trust to her husband, with language that her primary concern was the health and well-being of her husband, and not the interest of other beneficiaries.  A trustee gave the husband $140,000 to buy a home in the Chicago area for “medical reasons,” because he thought he had no duty to the other beneficiaries.  The court said that the trustee should have considered that the husband had ample other funds.  
· What if a trust gives the trustee pure discretion without any other qualifiers?
· The Res. of Trusts says that absolute discretion is subject to judicial control only to prevent abuse of discretion or misrepresentation by the trustee.
· Res of Trusts says that it is contrary to sound policy to permit the settlor to relieve the trustee of all responsibility
· With a pure discretionary trust, the trustee is entitled but not permitted to consider outside income

(e) Spray Trusts:
(i) Spray (or sprinkle) trusts give the trustee discretion to distribute income to one or more named beneficiaries

(f) Tax Considerations:
(i) A trust created for a spouse to maximize the unified credit is called a “credit-shelter” trust
(ii) The surviving spouse cannot be the trustee unless the trust limits the trustee’s discretion by an ascertainable standard
4) Protecting Beneficiaries from Creditors: More on Support and Dictionary Trusts and an Introduction to Spendthrift Trusts
(a) Overview: 
(i) Normally, if a trust beneficiary assigns his right to the trust to a creditor, the creditor may step into the beneficiary’s shows and collect what/ when the beneficiary could collect
(ii) If the beneficiary does not sign his rights over, the creditor does not have a right to whatever the beneficiary would get for a support trust, unless the creditor was providing support to the beneficiary( so a support trust gives the beneficiary substantial protection against a creditor’s claims
(b) Combining a discretionary trust with insulation from a creditor’s claims: Wilcox v. Gentry: (SC KS 1994): The beneficiary (Gentry) received money from a discretionary trust.  Wilcox obtained a judgment against Gentry.  The issue is whether, if the trustee exercises its discretion and makes a payment to Gentry, whether such payment is subject to garnishment by creditors.  
(i) Rule: With a discretionary trust, the trustee may not give the beneficiary payouts knowing that there is a creditor with an outstanding claim against the beneficiary
(ii) Rule: The trustee does not have to pay the creditors anything, but he may not give the beneficiaries payments while there are still outstanding creditor claims against the beneficiary or else eh will be personally liable to the creditor.  The creditor cannot complete the trustee to make payments, however.  
(iii) Rule: The trustee also cannot apply the trust funds for the beneficiary’s benefit without first satisfying and creditor claim.  
(c) Spendthrift Trusts:
(i) Overview: 
· A clause in the trust makes it so that the interest of the trust beneficiary are not capable of assignment, anticipation, or seizure by the legal process
· These trusts enable the beneficiary to insulate trusts assets from creditors while enjoying trusts assets for purposes other than support or education
· Trustees for these types of trusts are allowed to make payments to the beneficiary while withholding them from creditors
· In New York, every trust is automatically a spendthrift trust
· Necessities: In most states, suppliers of necessities can attach the beneficiary’s interest even with a spendthrift clause
· An outstanding creditor claim can attach income that is in excess of what is needed for education and support (in most states)( but, that is based on a person’s station in life
· Alimony and child support: Most states find that claims for alimony and child support can reach beyond a spendthrift clause (see Bacardi below)
· Bankruptcy: The bankruptcy code also protects beneficiaries of spendthrift trusts
(ii) Arguments in favor of spendthrift trusts:
· They allow settlor intent to rule
· Creditors have no right to rely on property held in a spendthrift trust
(iii) Arguments against spendthrift trusts:
· Inter vivos trusts are not public records that creditors may examine before extending credit
· Many creditors are not able to check the financials of their debtors- eg tort creditors, child support, unpaid taxes
· Even contract creditors cannot always check beforehand- increases transaction costs
(iv) Scheffel v. Krueger: (SC NH 2001): Ben of spendthrift trust sexually assaulted a child and broadcast it on the internet.  The child’s mother got a judgment against him.  
· Rule: Neither a tort creditor nor a contract creditor may reach trust assets in a trust with a spendthrift clause
· Reasoning:
· The court looks at the statute authorizing spendthrift clauses, which does not exempt tort creditors from spendthrift clauses
· Any courts in other states that have made exceptions for spendthrift clauses were dealing with judicially created spendthrift law, not legislative creations like the one here
· Note on settlor’s intent: Why do we allow B’s grandmother’s intent to control here?  We stop people form making absolute decisions about their own property in many instances, such as the rule against perpetuities and not allowing people to pollute their own land
(v) Bacardi v. White: (SC FL 1985): A was married to the beneficiary (Bacardi) of a spendthrift trust.  A had an alimony order from Bacardi.  He stopped paying and she tried to get at his spendthrift trust.  The court allowed her to take from the trust as a creditor
· Rule: An alimony creditor may garnish a spendthrift trust, but the trust must be a last resort- other means of satisfying the judgment must be used first.  Attorney’s fees which result from divorce or enforcement proceedings are also 
· Reasoning: The court says that the legal obligation of support is more important than enforcing settlor’s intent
(d) Asset Protection Trusts: Foreign and Domestic:
(i) Overview:
· Until recently, US jurisdictions have been incredibly hostile to self-settled spendthrift trusts (created for settlor’s benefit) (support and discretionary)
· The disallowance of US courts of self-settled spendthrift trusts has lead to many Americans using off-shore trusts (eg Cook Islands)
(ii) FTC v. Affordable Media, LLC: (9th Cir. 1999): D’s were being sued by the FTC for a Ponzi scheme.  All of their assets were in a trust in the Cook Islands.  The D. Ct. judge wanted to hold them in contempt of court.  They claim that they cannot comply with the directive to bring their assets back to the US, saying that they cannot comply once an “event of duress” occurs( such an event occurred with the subpoena on the records, and D’s were thus removed as cotrustees.  The court finds that the argument of impossibility is nonsense
· Reasoning for why there is no actual impossibility:
· The Andersons (Ds) had named themselves as trust protectors, which meant that the had the power to remove a trustee

· The Andersons’ inability to comply is the intended result of their own conduct.  

· With foreign laws designed explicitly to frustrate the operation of domestic courts, the burden on the defendants is especially high to prove impossibility as a defense
· They have been able to obtain at least $1 million from the trusts to pay their taxes

· Other courts have been less focused on actual powers and would find on policy that it is unlikely that people would send millions abroad without any control over their money.  

· Note: People still use these because of the expense of litigation and the fact that the other party has to find the trusts first.  
(iii) Note on Domestic Asset Protection Trusts:
· In states with small populations = not that many creditors so banks will lobby for them
· Nevada example:
· Cannot require mandatory or support payments to settlor( has to be discretionary
· Want to have a Nevada trustee (this is in every other state’s statute but Nevada’s but it makes sense) ( have to have an institutional trustee and have to deliver the assets to the Nevada trustee
· Want to name your client as a trust protector so he can replace the trustee
· Have to make sure it is not a fraudulent conveyance( otherwise the attorney could face ethical charges
· Uniform Fraudulent Conveyance Act: Creditors can establish constructive fraudulent conveyance such that if the conveyance makes the debtor insolvent or unable to service accruing debt
· Nevada doesn’t follow the UFCA( have to actually prove the conveyance was fraudulent
· Conflict of laws issues can come up( creditor will likely sue anywhere but a state with an asset protection statute
(e) Hypos: There is a $100,000 trust with $10,000 of annual income.  Creditor has a $8,000 judgment against beneficiary (not support related).  What are creditor’s rights with the following wording of the trust?  What if there is a spendthrift clause?  What if the creditor claim is for a dental school bill?:

(i) “The trustee shall pay to Ben the entire net income of the trust, at least annually.”

· Mandatory payments trust

· Creditor can step into the shows of the beneficiary and attach the income to the trust( if the trustee doesn’t pay the creditor the trustee is breaching a fiduciary duty

· With a spendthrift clause, however, the creditor would not be able to each the income

(ii) “The trustee shall pay to Ben so much of the income of the trust as the trustee deems necessary for Ben’s education and support.”

· Support trust

· Creditor could not attach unless the bill was for the dental school tuition

(iii) “The trustee shall pay to Ben so much of the income of the trust as the trustee deems necessary for Ben’s income an support.”

· Discretionary trust

· Creditor cannot demand payments from the trustee because the beneficiary could not do that ( however, trustee will be liable if creditor attaches to the trust and the trustee pays the beneficiary before paying the creditor

· With a spendthrift clause, however, the creditor would not be able to reach the income.  

(f) Hypo: Sam settlor = trustee

(i) Characteristics: irrevocable, income to S’s kids, remainder to S’s grandkids

(ii) Can a creditor of Sam’s get any of the money in the trust?  ( No because he is the settlor; he cannot give himself any of the money

(iii) What if the trust gives income to Sam?  A creditor can attach income payments
(iv) What if the trust is revocable? ( It is viewed as Sam’s property because he can revoke the amount at any time
(v) What if it is irrevocable with discretionary payments to Sam?  ( Rule is that when settlor has created his own trust and is a beneficiary, the trustee can attach the full amount that the settlor could pay out, so the creditor can attach full amount (doesn’t matter who is trustee as long as the settlor is beneficiary)
E) Remainder Interests
1) Overview:

(a) Trust instruments often do not anticipate the wide variety of events that may occur between the time the settlor creates the trust and the time the trust terminates.  

(b) What happens if beneficiaries of a trust die before the time of distribution?  

(c) Problem is similar to the lapse problem in wills

(d) Different from a will, however, in that remainder beneficiaries of a trust have an interest (albeit a future interest) from the moment the trust becomes effective( therefore cannot assume that an antilapse statute will save a future interest to a remainderman who dies before his interest becomes possessory 

(e) Also note the difference from a will in that with a testamentary trust the remainderman may survive the testator, but does not survive until his interest vests

(i) Example of different ways that a trustee can set up a trust:  S sets up a testamentary trust, with $100,000; income to B for as long as B lives; the residue of S’s will goes to W college; R survives B but dies before B;  R’s will leaves all of her property to her husband, H, and R is survived by H and her two children; when B dies the trust terminates and the principal is distributed: (three examples, which is best?)
(ii) To R
· This is probably enough to create a vested remainder in D, but a drafter should be more explicit just in case.  

(iii) To R if she survives B
· Problem with this one is that you don’t know what happens to the remainder

· Majority approach is to view it as a contingent interest( remainder would go to will beneficiaries
· Minority/ UPC approach: differs from majority and we are not responsible for this part of the UPC because it is such a minority view

(iv) To R is she survives B, and if she does not, to her issue, per stirpes

· This is drafted well enough so that the remainder would go to Bs children
2) Construction of Future Interest: Gifts to Individuals
(a) Should we Imply a Condition of Survival?
(i) In re DiBasio: (SC RI 1998): Settlor (Fiore) created a testamentary trust with a trustee (DiBiasio).  Trustee was to provide for the care, support, and maintenance of S’s surviving siblings.  Upon the death of the last sibling, trustee was to make cash gifts to certain other heirs, with the remainder of the trust going to trustee, “individually for his sole use.”  (So trustee was also R).  Trustee died before S’s last sibling died (but after S died).  The issue was when trustee’s interest vested.  Held: trustee’s interests vested when S died.  
· Rule: There is a presumption of immediate vesting of remainders unless there is a clear indicated intention to the contrary.  
· Rule: The presumption of immediate vesting is especially string when:

· (1) The remaindermen are in existence at the time of testator’s death

· (2) The remainder is a gift of the residue of the estate
· (3) The gift is to relative of the testator

· (4) When intestacy would otherwise result 

· Rule: There needs to be language of survival to overcome the default rule, eg “to the issue of my deceased children as shall be living at the time of my said daughter, Mary Dockray’s decease.” 

· Reasoning: It is not enough, as S’s heirs contend, that the language indicated the remainder was “individually for his sole use” (of trustee).  If S had intended to require that trustee survive his siblings, he could have included clear language to that effect.  

· The “sole use” language likely meant only that the trustee would no longer be trustee of the property, and that he would hold it free and clear

· Reasoning: The fact that the trust was in residuary clause was important because if the trust is in the residue, and R doesn’t survive the primary beneficiary, then assets pass through the intestacy of the testator( courts generally prefer wills over intestacy  
· Hypo: What if T’s will, instead of giving the remainder of his estate to Dibiasio, left the remainder to Dibiasio’s son, J but not J’s not good brother R?

· If remainder is vested at creation, then J and R both have  50% interest in remainder (as Dibiasio’s heirs)
· If remainder is contingent, the residuary goes to J alone
· Here the default rule would frustrate T’s intent because he did not want R to get any of his money
(ii) Note on the Presumption in Favor of Early Vesting: Why Did This Presumption Develop at Common Law?
· At common law, vested interest were alienable and contingent remainders were not, so a beneficiary and remainderman could not combine to sell an interest in eg a house.
· Today contingent interest are fully alienable

· Additionally, when property is held in trust the trustee may choose to sell the property if in the best interests of the beneficiary, regardless of whether the remainderman has a contingent or vested remainder
· The Rule Against Perpetuities invalidates future interests if they do not vest within a certain period of time
· Vested remainders accelerated into possession upon premature termination of preceding estates; contingent remainders did not.  An example of this would be where T set up a trust with a contingent remainder, and the beneficiary disclaimed her interest.  R has not survived B so cannot take.  This is no longer a problem because disclaimer statutes treat disclaimers as if the predeceased T
· Vested reminders were not subject to the common law rule that contingent remainders were destructible- a rule abolished practically everywhere

· Even with all the advantages at common law (many of which no longer apply) the presumption of early vesting meant that trust remainders had to pass through the deceased beneficiary’s estate, which could be costly and time consuming.  Also, the remainder would be exposed to the claims of the beneficiary’s creditors
(b) Express Conditions of Survival- What language suffices for a testator to require survival?
(i) Matter of Krooss: (COA NY 1951): The residuary of K’s will went to his wife Elise for life, with the remainder to his children J and F.  He specified that if J or F died before E, J and F’s descendants would take the share their parents would have taken.  F dies before E with a husband but no kids
· F’s husband argued that the interest was a vested interest subject to divestment.  
· J argued that the interest was contingent on F outliving E.  
· Holding: F’s interest was vested subject to divestment upon the following conditions:

· (1) F died before E; and
· (2) F leaving descendants

· Reasoning: Court read the use of “then” to describe when the remainder would go to F and J’s children (after one of them predeceased E)
· Difference between a contingent remainder and a vested remainder subject to divestment: A contingent remainder is limited to take effect upon an uncertain event, whereas a VRSD is a gift, which an uncertain future event might chance to defeat
· Note: F’s will put her property in trust with income to her husband and remainder to J’s kids( keeping the money in the family this way may have made it easier for the court to reach the result that it did
· Note: K was basically assuming that his daughter F would have kids

· Redraft as if K had the intention of requiring survival:  
· Remainder to J and F, if they survive E.  If either fails to survive E, that person’s share goes to his or her children.  If the person dying before E has no children, then the deceased’s share goes to his or her surviving sibling.
· Would also want to take account of J and F both dying before E
· What if he did want a vested remainder subject to divestment?   How could he have made this more clear?
· “ If F or J predeceases E without children, then his or her shares goes to his or her estate”
3) Construction of Class Gifts
(a) Increase in Class Membership
(i) Overview:
· People in the class born after the execution of the will, but before the testator’s death are considered in the class
· Class closing rule/ rule of convenience: The class closes when one member of the class becomes entitled to take her share of the property 
· This rule applies to both present and future interests
· Exception: if at the time an interest is intended to become possessory, no member of the class has been born, the class closing rule will not apply and we will wait for the class to close naturally.  

· Example: If T’s will gives the remainder of a trust to his grandchildren, and there are no grandchildren at the time the primary beneficiary dies, the remainder will be distributed after all of T's children die and no more grandchildren are therefore possible
(ii) In re Evans’ Estate: (SC WI 1957): T’s will put $50,000 in trust.  As each grandchild became of age, he is eligible to the interest from hiss fractional share.  As each grandchild hits the age of 30, he gets his fractional share.  The problem was that the trustee didn’t know how much to give the first grandchild to hit 30, because he didn’t know how big the fractional shares would be
· Holding: The class closes when the first grandchild hits age 30, although each grandchild has to wait until he is 30 to get his own payout

· Reasoning: The gift is vested because it does not speak of an alternative gift or reversion in favors of T’s heirs
· Reasoning: The maximum membership of the class is decided when the time for distribution has arrived

· Note on survivorship: If a grandchild died before hitting age 30, most courts would say that he had a vested interest payable at age 30.  Why?  Because if the court construed it as a contingent interest this interest would violate the Rule Against Perpetuities.  The interest would therefore go to the dead grandchild’s estate.  Most courts would find that the estate would not have to actually wait until that person would have been 30 and will allow principal distribution to the grandchild’s estate immediately  
· Note: Here, the class closing rule only applies to the remainder, not the income.  With the income the trustee can redo fraction as another one turns 18
· Note: Each grandchild still has to wait to age 30 to get his share of the principal; the class just closes when the first one reaches 30
· Note on intent: If the settlor manifest an intent for the class to close earlier, then this will control over the rule of convenience.  This intent can also be inferred if the settlor’s will has language that in the past has been judicially construed to imply that the class closes earlier eg at settlor’s death.  
(iii) Hypo: Trust: to H for life with remainder to nieces and nephews “who reach 21”.  The class closes when the oldest niece or nephew hits 21, so any nieces or nephews born after the oldest hits 21 would not be part of the class.
· A court would probably construe this as a contingent remainder, so if one of the nieces/ nephews dies after the class closes, the oldest’s share would increase( this is different than in Evans where there was a vested remainder and the dead class member’s share would go to his estate.  
(b) Decrease in Class Membership: Survivorship Again
(i) Example: T leaves trust to H with remainder “to her children.”  She has three kids, A, B, and C.  A is married to E and has a child, D.  A’s will gives half to each E and University.  A dies before H.  Who gets the principal when H dies?  Three realistic solutions:
· Children means children, with no survivorship requirement.  This would meant that A’s interest was vested as soon as T died.  A’s share would then go through her will.
· This is the most common approach.  

· Children means children, but with a survivorship requirement.  This approach says that whoever meets the class requirements at the time of distributing the remainder can share.  Here that would mean that B and C would split the principal
· Children means issue.  Here, D would step into A’s shoes and take A’s share, so the principal would be divided between D, B, and C equally.  This is the UPC approach but is a minority approach and we are not really responsible for knowing this.  

· Note that in the end, intent matters ( what is the relationship between the litigants and T?  A lawyer should be able to show T’s intent in drafting the will.  
(ii) Usry v. Farr: (SC GA 2001): Will: Life estate to T’s wife, then to children, then remainder to grandchildren.  T had three children, the last of which died in 2000.  T had five grandchildren, four of the them children of T’s son Jack.  One grandchild (not Jack’s grandchild), Hoyt, died leaving three children before T’s last child died.  The issue is whether Hoyt’s children may step into their father’s shoes, or if the four remaining grandchildren share the reminder because Hoyt did not survive the last child.  
· Jack’s children argue that the remainder is contingent ( must survive to possession

· Hoyt’s children argue that it was a vested remainder ( the court agrees with this approach 
· Holding: The interest of the grandchildren vested at the time of T’s death, and the possessory interest vested at the time of the death of the last child. 
· Reasoning: 
· The settlor’s intent can be seen in this sentence: “my entire plan of disposition is the result of an effort to provide for the welfare of my loved ones who survive me.”  This makes it clear that he wants anyone who survives him to benefit, and does note want to defer vesting 
· There is not requirement that the grandchildren survive the life tenants explicitly imposed 

· GA law favors vesting of title at the time of testator’s death

· The court also finds language that he knew how to condition things on survival, but that he did not do so wrt the grandchildren

· Redraft to avoid this question if T’s intent was to not require survivorship:
· “Upon the death of my last surviving chilled title in fee simple to said lands shall vest in my grandchildren, per-stirpes.  If a grandchild fails to survive my last surviving child, his interest shall pass through his estate.”  
V) PLANNING FOR INCAPACITY
A) Asset Management: 
1) Revocable Living Trusts

(a) Need an alternate trustee
(b) Important to draft some provisions saying how incapacity will be determined
(c) Might be important to give the trustee the power to engage in tax planning, such as giving gifts to heirs before death (for those with sizeable assets)
(d) Revocable living trusts are superior to power of attorney because you can appoint a trustee to manage assets and banks are more likely to recognize them
(e) You still want a durable power of attorney because over time there may be assets not in the trust( would probably require incapacity as a prerequisite to it taking effect
(f) You also want a pour over will
(g) You have to make sure someone is competent when he signs
(h) Medicaid Assets Planning:
(i) Overview:

· Becomes an issue when one spouse is institutionalized( the same fund of savings is being asked to pay for the nursing home for one spouse, support the community spouse, and provide an inheritance for the kids
· Problem of the community spouse:
· Spending down assets: Using them to pay for the care of the institutionalized spouse until the couple is poor enough to qualify for Medicaid
· Usually the community spouse would be allowed to keep her house and her income, including any income from a trust if the income is paid solely to the community spouse
(ii) Self-settled trusts: Cohen v. Commissioner: (SC MA 1996): Various people tried to shelter income from consideration by Medicaid by putting assets into a trust that has a specific clause that the trustee would not have discretion to make any sums available to the grantor if such availability would render the grantor ineligible for public assistance.  Congress had passed a statute that assets that would be available to the grantor if the trustee exercised its full discretion are deemed eligible for assets for Medicaid purposes (basically any trusts with any amount if discretion); the parties argued that the assets were not eligible because of the “public assistance” claim.  The case consolidated three cases (all has some sort of “Medicaid clause”).  The court used a congressional statute describing eligibility that calls these types of trusts “MQT’s.”
· Rule: 
· Any trust established by a person (or that person’s spouse) under which that person may receive any payments, and the trustee has a “peppercorn” of discretion, then whatever the beneficiary might under any state of affairs receive in the full exercise of that discretion is the amount that is counted for Medicaid eligibility. 
· The presence of a clause saying that there is no discretion if such availability would enable to beneficiary eligible for public assistance does not change the above rule
· Basically the rule is that you can’t insulate assets by creating a discretionary trust

· The law disregards any limits on discretion created by trying to get around Medicaid rules.
· Cohen: 
· Trustee had the right to pay income and principal to the beneficiary.  
· The court found that the trust was settled solely to get around Medicaid eligibility rules.  
· Holding: Full amount of trust is counted for Medicaid eligibility.
· Comins: 
· The couple is entitled to the full income of the trust as long as neither is institutionalized.  If one is institutionalized, the non institutionalized spouse could request all of the income.  If both were institutionalized, they could only get income if needed and not available from other sources.  
· Holding: The full amount of income and principal are available because the discretion to pay out principal is not limited until one of the two is institutionalized.  
· Kokaska: 
· K is severely disabled and she received a substantial settlement for malpractice from the incident that made her disabled.  The trustee was given discretion to pay income and principal with the only limit on discretion kicking in when it came to determining Medicaid eligibility.  
· K argued that the congressional statute does not apply to her because the trust was established by her conservator, not her.  
· Holding: The proceeds of the malpractice claim were plainly K’s assets for her use for 18 years before being placed in trust.
· In light of the Cohen case, is there any way to shield assets from Medicaid with a self –settled trust?
· Create an irrevocable trust with income to parents and remainder to children
· This ensures the kids have an inheritance
· Problem with this is that if the parents are not institutionalized and really need the money, they can’t touch it
(iii) Non self settled trusts:
· A parent can set up a “supplemental needs trust” for his children (eg if disabled)

· However, not allowed in most states if the money belongs to the disabled child (such as an accident award) so would be the same rule as with a self-settled trust

(iv) Other conveyances:
· What if a mom wants to convey her assets to her daughter (a transaction in name only)? ( This is fraudulent/ trying to get around Medicaid rules( Cannot be strings attached to the gift ( Attorney could other wise be disciplined

2) Powers of Attorney
(a) Someone becomes your agent and can do what you do legally
(b) Example on page 921: Not very specific; only says that Sally mat “act for [settlor] in any lawful way” as George’s agent.  
(c) Want to specifically enumerate what you are authorizing the agent to do
(d) How will potential purchasers/ other side of transaction react to these forms?
(i) Banks, etc often have their own forms
(ii) Banks also might say that the power is stale- it was signed too long ago
(e) Historically, once the principal becomes incapacitated, the power of attorney dissolves
(i) BUT, who is monitoring the principle becoming incapacitated? ( Banks often see this and ask for proof of capacity
(ii) To get over this, need to make the power of attorney durable
(f) Who do you name as an agent?  Technically a conflict to name an heir, but who else would you name?
(g) The risks of a durable power: misuse of authority
(i) The agent might use his power in a legally defensible, but ethically questionable way
(ii) Standards governing behavior of agents is ill-defined
(h) The attorney in fact’s right to make non financial decisions
(i) Mostly comes up with whether the agent has the power to put the principal into a nursing home 
(ii) CA specifically gives an agent this power
(i) Springing powers of attorney
(i) This is a power that is signed now but doesn’t come into effect until some specified future event cause the power to spring into action
(ii) Example is finding of incompetency by two doctors
(iii) Another example is the principal going into a nursing home
(iv) These are also subject to staleness concerns and physician resistance to certification
B) Health Care and Death Decisions: Legal Documents: Durable Powers of Attorney Regarding Health Care and Living Wills
1) The Durable Health Care Power of Attorney
(a) The individual appoints someone to make any health-care decisions that the individual would make if he had capacity
(b) There has to be statutory authority for a health care power of attorney
(c) Some statues prohibit nursing home operators from acting as agents
(d) Example page 945: Would this have helped Terri Schiavo?
(i) Paragraph 3( does this apply to feeding tubes?  Her parents could argue no
(ii) Might want to have more language about what “life sustaining procedures” means
(iii) In paragraph 4 you can be more clear about special provisions/ desires
2) Living Wills
(a) Historically these were requires that the signer be allowed to die
(b) Sample page 947( Would still be a litigable issue whether there is a possibility of recovery and what “heroic measures” are
(c) Have to make sure they are authorized by statute( some doctors will be reluctant to follow if not authorized plus there is a conflict
(d) In a state without a statute authorizing these the document is simply an expression of the signer’s hopes and philosophy about medical care
3) Do Not Resuscitate (DNR)
(a) Physicians might be more likely to follow this because they do not do anything affirmative to cause death( they just let the person die
VI) POWERS OF APPOINTMENT
A) Overview
1) Powers of appointment give Ts more flexibility in distributing estate
2) Can distribute estate based on future events
3) Have some tax advantages as well
B) Terminology and Classification
1) Definition: A power of appointment is a power that authorizes the donee to designate recipients of the appointive property
2) The Parties to a Power of Appointment
(a) Donor: Person whose money or property will be distributed when the power is exercised/ person who creates the power of appointment
(b) Donee: The person who exercises to power/ decides how the donor’s property will be distributed.  Can think of donee as donor’s agent.
(c) Appointees: The people to whom the donee appoints the property

(d) Objects of the power/ class of permissible appointees: The class if people eligible to receive the property if the donor restricts the people to whom the donee may appoint 
(e) Takers in default: The class of people who take if the donee does note exercise her power before her death
3) Scope of the Power
(a) General Powers and Special (Non-General) Powers
(i) General power: Allows the donee to appoint to anyone- including herself or her estate.  Basically, any time a donee can appoint to herself is a general power (also the rule followed by the IRS).  
· Note that a general power, because the donee could appoint to himself, must go through dome’s estate for estate tax purposes
(ii) Special/ non-general powers: When the donor restricts the class of potential appointees.  Also encompasses any time that the donee can appoint to anyone but herself.
(b) Exclusive and Non-Exclusive Powers 
(i) Exclusive: When a donee is permitted to exclude one or more members of the class of permissible appointees.  This is the default rule
(ii) Non-exclusive: When the donee may not exclude any members of the class.  Because it is unclear how much must be left to each member for the appointment to be valid, the default rule is the creation of an exclusive power unless there is express language to the contrary.  
4) Time of Appointment 
(a) Testamentary (donee can only exercise in her will)

(b) Presently exercisable 

(c) Postponed( turns into presently exercisable at some point (testamentary also falls under this category)
C) Creation and Exercise 
1) Specific reference to power: Estate of Hamilton: (NYAD 1993): M died survived by his spouse A.  M’s will, dated in 1982, set up two funds: Fund A was a marital deduction trust and Fund B was a bequest to his two daughters.  A was given powers of appointment over what ever remained from Fund A on her death.  The power of appointment was only exercisable if it referred to M’s will.  If A failed to appoint then the remainder of Fund A would go to his daughters.  When A died, she appointed the remainder to her son (not M’s son) and her son’s wife.  She referenced M’s 1966 will.  
(a) Rule: If a donor has explicitly said that no instrument shall be effective to exercise the power unless it contains a specific reference to the power( this is codified in EPTL 10-6.1
(b) Reasoning: The wife refers to the wrong will in her own will when appointing the remainder to her son( the husband’s will specifically said that the wife had to refer to his will

(c) Note: The court probably effectuates the donor’s intent( Donor gets both his marital deduction and remainder to his wife

(d) Note on express reference: An express reference to the donor’s will is often required so that donee doesn’t accidentally appoint and then become open for creditors.  Since 1942 there are no tax consequences from inadvertent exercises of the power.  
(e) Note that gifts and devises from one spouse to another pass free of tax = marital deduction 
(i) In order to get the marital deduction, have to give an equivalent amount to the spouse outright if doing a trust.  IRS: General power counts as outright.
(f) Note on malpractice: The lawyer committed malpractice by not using a QTIP trust( these were allowed starting about a year before the drafting of the husband’s will.  
(g) Note on specific reference: Some court find that a disposition of all “property to which I may have a power of appointment at the time of my death” constitutes a specific reference to a power of appointment( this is particularly so when the court concludes that the specific reference provision was to prevent an inadvertent exercise of power
(h) UPC § 2-704: What would happen under this provision?  ( Presumption that donor’s intent was to prevent an inadvertent exercise of power by the donee if a donor requires a specific reference to the will
2) What happens when the donee does not exercise the power?:  Will of Block: (NY 1993): D left a trust for the benefit of her son and his twin boys.  The trust ended on the son’s death, and the son was allowed to appoint between his two sons in whatever proportion he chose.  The half-brother of the twins was not a permissible appointee.  The twins were the default beneficiaries, with the amount being held in trust for them.  The son died, leaving a will that did not reference the power of appointment.  
(a) Rule: Under NY law, the residuary clause of a will exercises a power of appointment unless the intention that the will operate as a power appears explicitly or by necessary implication
(i) Explicit: It is clear that there was no explicit desire not to exercise

(ii) Necessary implication: Courts are generally reluctant in finding a necessary implication not to exercise a power.  
· Rule: Actual knowledge of the power of appointment is not enough to create a presumption that the donee did not exercise it.  It must be evident that the existence of the power was within the testator’s contemplation at the very moment of the execution of the will
· Generally, the rule is that the court will only look at the actual will and not extrinsic evidence

· Where a necessary implication ahs been found, the evidence has been overwhelming, such as where exercising would have caused perpetuities invalidity
· Application to case: There are only three indicia that the son did not intend to exercise, none of which alone is sufficient to trigger the imposition of necessary implication.  The three factors are:
· (1) That the son lived in a jurisdiction which would not deem him to have exercised his power (Ohio)

· (2) The fact that the presumed exercise of power was inconsistent with its limitations; and 

· (3) The inference that the donee knew of the existence of the power because he was a trustee of the appointive assets

(b) What happens to the non appointed property: Because the son gave each of the twins 35% of his estate in trust, this is evidence that he intended to treat them equally.  The appointive property is therefore disposed of in trust (as directed in donor’s will).
(i) Fixing it so it benefits the twins equally effectuates the intent of both donor and donee

(ii) What would have been the result if the court found that the son did not exercise his power? ( Same result except the trust would have been on the donor’s terms, which gave less discretion to invade principal (footnote 1).  
(c) Unlike in Hamilton, there was no express reference requirement to the donor’s will
(d) Common law approach: How would this case have come out under the common law?  Under common law, the donee’s disposition of his own estate, without any mention of the power of appointment, was not sufficient to constitute an exercise of the power (eg Ohio’s rule).  
(e) Case under UPC § 2-608: Court would not have found that the power was exercised because the power was special not general and the donor gave default clause( most states have adopted this view 
(f) A minority of states follow the New York approach  
(g) Why all the controversy over the situation in Block? Because two dramatically different situations occur:
(i) The donee writes her will without knowing of the power or without thinking of the power.  Donee, if she knew about the power, would most likely exercise in favor of the beneficiaries of her own estate, so the intent of donor and donee can be best effectuated by treating a general residuary clause as an exercise of power, eg in Block
(ii) The donee writes her will knowing of the power and does not mention the power expressly because she does not want to exercise the power.  In these cases, the NY rule might significantly frustrate donee’s estate plans
· Example: (NY): Donee knew about the power and wanted it to go to the takers in default.  She left her entire will to another party, who was given the substantial amount of the appointive property.  The court heard evidence that the donee’s Texas lawyer told her that she did not need to mention the power if she wanted the default takers to take, but the NY court said that the will appointed the property to donee’s will beneficiary.  
3) Hypo: O creates a trust giving his son A power to appoint by will amongst A’s relative by blood or marriage.  There are no takers in default.  C (A’s sister) was the residuary of O’s will.  A’s will does not mention the power and divides his estate between his daughter B and a charity.  
(a) Under UPC §2-608, the court would find that A did not exercise the power (because special not general power)
(b) Would have to go to O’s will because no default clause (poorly drafted)( C would take as O’s residuary beneficiary
(c) What if the trust had been created in the residuary clause? ( the property would pass through intestacy

(d) Could donee’s beneficiaries argue the “powers in trust doctrine”?  Would probably depend on how many surviving blood relatives there were( if B was the only one remaining the court might exercise in favor of her but if there were cousins, etc may have been harder to apply.  

(e) If this had been a general power the power would be deemed to be exercised and B would get the property.  
4) Powers in trust doctrine: If the donor does not name takers in default for a special power, and the class of permissible appointees was a small class, the property generally passes to that class.  However, if the class is large or not specifically defined (eg “to my friends”), then the property will generally pass back to the donor, and through the donor’s estate, as if the power were a general power.  
5) UPC § 2-704: (insert text)  
6) UPC §2-608: (insert text)
D) Scope of the Power 
1) Exercising a Power by Creating Another Trust
(a) Unless the donor has manifested a contrary intent, a donee of a nongeneral power may make any appointment that benefits only objects of the power that donee could make of owned property in favor of those objects
(b) A donee may make appointments in trust as long as no impermissible appointees benefit
(c) With general powers the same rule applies( of course can appoint in trust because donee could appoint in favor of herself and then make anew trust
2) Exercising a Power by Creating Another Power 
(a) With a general power, crating a new power creates no difficulties
(b) What if donee wants to exercise a special power by giving a permissible appointee a general power of appointment?  What if donee wants to exercise by giving a non- permissible appointee a special power to appoint among the class of permissible appointees?
(i) The Res. of Donative Transfers would allow this
(ii) However, case law is sparse, so a lawyer might not want to do this
(iii) Another problem is the creation of complex Rule Against Perpetuities issues
3) Exceeding the Power’s Scope
(a) Limits on the Holder of  Special Power 
(i) Will of Carroll: (NY 1937): E was given a power to appoint through her father’s will.  She was allowed to appoint to her children or other kindred who should survive her.  Her children were default takers, followed by next of kin if she had no children.  E died survived by her mother and with no children.  Her will left $5000 to her brother and $250,000 to a cousin.  Before her death, the cousin promised E that if she appointed the money to him the cousin would give $100,000 to E’s husband (undisputed that the husband is not kindred of E so is not a permissible appointee).  
· Rule: If someone is a party to an attempted fraud on the power, his entire bequest is void, not just the part he tried to give to a nonpermissible appointee.  
· Holding: The entire bequest to the cousin is void; cannot separate the $100,000 promise to the husband and give the cousin the remaining $150,000( so the cousin gets nothing
· Reasoning:
· The cousin was party to the attempted fraud on the power

· It is impossible to say how much E would have left the cousin if not for the agreement
(b) Consequences of Ineffective Appointments
(i) General Powers: The Capture Doctrine
· A donee’s appointment can be ineffective because of the Rule Against Perpetuities or Perhaps the appointment to a dead appointee
· With an ineffective appointment, focus is on donee’s intent because the donor has given donee unlimited discretion with her property
· It is often fair to assume that donee would have preferred for the appointive property to pass to the beneficiaries of her own will
· This assumption is especially fair when donee blended the appointive property with her own
· In these circumstances some courts have held that the donee’s ineffective appointment captures the appointive property for donee’s estate
· The capture doctrine rests entirely on the presumed intent of the donee
· Capture doctrine only applies to general powers
· The court can say that donee could have just appointed to herself and then distributed the property in the will (or the court can say that this is what she actually intended to do)
(ii) Special and General Powers: Allocation of Assets
· If donee’s will has blended appointive assets with his own assets, and has disposed of both in part to members of the class or permissible appointees and in part to people outside that class, the assets should be allocated to maximize the effectiveness of donee’s intended dispositions
· Problems can arise when you don’t know if the donee has blended his assets- eg what if donee makes a general devise to a permissible appointee, and the residue to an impermissible appointee?  Does the general devise “count” towards the allocation?  (the Restatement would say yes)
4) Contracts to Appoint and Release
(a) Contracts to Appoint
(i) Courts generally hold that when a power is special, a donee’s power to appoint is unenforceable, at least as long as the contract benefits someone outside the permissible class of appointees.  
(ii) For general powers, a contract to appoint is enforceable only if the power is presently exercisable
· Reasoning: if not presently exercisable, the presumption is that the donor wants the donee to retain discretion until some point in the future, when more circumstances relating to the appointment will have unfolded.  
· NY EPTL §10-5.3(a) covers this rule
(iii) Benjamin v. Morgan Guaranty Trust Company: (NYAD 1994): 
· Rule: Although EPTL 10-5.3 proscribes entering into a contract which would limit or direct how a power of appointment ma be exercised, and such a contract is not enforceable, any appointment made pursuant to such a contract is not rendered invalid by virtue of the existence of the contract.
(b) Releases
(i) Should a donee be able to bind himself not to exercise a power of appointment?  Because of historical tax reasons, this is allowed (tax reasons are no longer relevant)
(ii) Generally, a release ensures that the appointive property will pass to the takers in default
(iii) If the power is limited in favor of a defined class, a releases ensures that the property will pass to the members of the defined class
(iv) In many jurisdictions, the donees of a power may execute a partial release which binds her not to exercise the power in favor of particular people
(v) By executing a partial release, the donee may convert a general power into a special power (eg if she release the right to execute to anyone but her issue)
5) Hypo (p. 700): A’s will put the residue of her estate into a trust, with income to her husband B and power to appoint to B among their common descendants.  A and B have two children, C and D.  B remarries after A’s death and has a child, E.  

(a) Can B give one half of the corpus to C in trust, with income to C and principal to C’s kids at C’s death?

(i) Yes, he could

(ii) He could also give C a general power to appoint (reasoning( because B could appoint to C outright)

(iii) When a donee appoints in trust, have to be careful of Rap because you read the new trust back into the original trust

(b) Can B appoint 1/3 of the corpus to E?

(i) No because E is outside the permissible class of appointees (invalid appointment)

(ii) E’s part would go to default takers unless:

· Powers in trust doctrine applies (so goes to C and E); or

· Allocation of assets applies

· Court might try to allocate assets in a way to give effect to the appointment

· Eg, if B’s will said “residuary plus any power of appointment to C, D, and E”
· If B’s estate = $2 M, and appointed assets = $1 M, ct would give $1M to each (E gets $1M of B’s estate, C and D each get $0.5M from B’s estate and appointed assets

· Court can only do this if the appointment is blended with the residuary( i.e. not a specific appointment to E

(c) If B exercises in favor of C and D, will C and D be permitted to make gifts of the property to E?

(i) As long as there are no arrangements/ contracts made then C and D can give their property to whomever they want
(d) Suppose B contracts with C, for $100,000 in cash, to exercise in favor of C.  Will C have any right if B later changes his mind?

(i) Under Benjamin, C can file a creditor claim with B’s estate if B does not comply (presumably just to get the $100,000 back)
(ii) D has no remedy if B actually does appoint in favor of C

(e) Suppose C promises B that he will give half the money to E if B appoints in favor of C.  
(i) Courts will not enforce this because impermissible appointee

(ii) If B does appoint in favor of C, a court would say that entire contract is void and C gets nothing
E) Rights of Creditors
1) With special powers of appointment, there is general agreement that the appointive property should not be subject to claims by the donee’s creditors
2) With general powers, there is less consensus:

(a) The equitable assets doctrine holds that appointive property is subject to claims by donee’s creditors only if the donee actually exercises the power
(i) This doctrine essentially ahs the donee deciding between having the property pass to his creditors or to the takers in default

(b) The Restatement of Trusts does not require that the donee exercise to power
(i) If power is presently exercisable, the property is immediately available to creditors
(ii) If power can only be exercised by will, then the creditors can only reach the appointive property on the donee’s death 

(iii) California takes a similar position but says that the donee’s own property must be used first to satisfy creditors

(c) NY EPTL §10-7.4 creates a sharp distinction between presently exercisable and testamentary powers:

(i) Presently exercisable = can be reached by creditors whether exercised or not
(ii) Testamentary = cannot be reached by creditors whether exercised or not 

(iii) NY does allow creditors to reach the property when donor and donee are the same person
3) Note on Powers in Bankruptcy (US Code):
(a) Special powers cannot be reached by bankruptcy creditors
(b) The only power that becomes part of the donee’s estate for bankruptcy purposes is a presently exercisable, general power

4) Problem page 720: D has a general power of appointment; his children are the takers in default.  He wants 75% of the property to go to his son and 25% to got to his daughter.  He is afraid, however, he might be insolvent when he dies

(a) Common law: Equitable assets doctrine: He could say: “If my assets exceed my debts, then 75% to S and 25% to D.  Otherwise he would let the power go to default.  
(b) CA: He could do a partial release( creditors could otherwise claim no matter if he exercise or not because it’s a special power

(c) NY: Creditors would have no rights because the power is testamentary
VII) TAXATION
A) Federal Estate and Gift Tax
1) Steps to calculating the unified credit:
(a) When someone dies, you first compute his taxable estate
(i) Include POD accounts and joint accounts (so both probate and non probate assets)

(ii) Usually includes life insurance 

(iii) Include proceeds of a revocable living trust (i.e. the principle is counted as an asset of the settlor)  

(b) Subtract the marital deduction from the estate
(c) Determine tax amount on estate

(d) Subtract the unified credit  

2) Unified credit: Credit against both the estate and gift tax; tax rates for the two are uniform (ends incentive to give away large gifts before death)
(a) Graduated tax rate
(b) Congress is increasing the exclusion amount as it decreases the tax amount (table B page 463)
(c) § 2010 (c) tells you that after doing all the calculations, $1 million is tax free
(i) It does not say that you take $1 million off the top and then figure it out
(ii) Eg: you die with $ 1 million in 2002.  
· $248,300 PLUS 39% of $250,000 = $245, 800

· Subtract unified credit = no tax due

3) Gift tax exclusion:
(a) Calculating:

(i) Take amount of gift

(ii) Subtract annual exclusion

(iii) Calculate tentative tax according to §2001

(iv) Subtract the unified credit

(b) Assume at $11,000 for the exam

(c) Can give gifts up to $11,000 without paying taxes

(d) Can give gifts over $11,000 if used to pay for medical care

(e) Using gifts to reduce estate tax burden: Not a good idea if:
(i) Not a good strategy to give away large amounts before you die to avoid the estate tax if you’re not healthy and may need the money for gifts, etc

(ii) Gifts over $11,000 within 3 years of death are added back into the estate at death
(iii) You lose your stepped up basis

4) The Marital Deduction 
(a) Applies because the estate tax is considered a tax between generations( no tax applies if transferring the money between spouses

(b) Married couples should make sure they use up both the marital deduction and the unified credit( couples should make sure that each spouse has enough assets at least to take advantage of the unified credit 
(c) (Wealthy) couples should also make sure that they don’t give all their money away as a transfer from spouse to spouse at death( they should take advantage of the unified credit so they both get to qualify for the credit

(i) In this sense, splitting up assets isn’t enough

(d) Note that gifts between spouses are also tax free, and one member of a couple can give a $22,000 gift to one person as long as the other spouse agrees and doesn’t give that person any money that year.  

5) Income tax: Note that the donee does not have to pay income taxes on inheritance and gifts taxes as the tax has already been paid.  
6) See notes from 04/06/2005 for problems
B) Using Trusts to Minimize Taxes
1) Inter Vivos Trusts
(a) Overview:
(i) Inter vivos  trusts create few tax advantages – the primary motivation for creating them is usually for management of trust property and protection of beneficiaries
(ii) Revocable inter vivos trusts: have very little opportunity for tax savings, as the income of the trust is taxed to the settlor, and the principle is included in the estate for estate tax purposes
(iii) Irrevocable living trusts are treated as out right gifts of property as long as the settlor parts with all interest and control over the property
· Creation of trusts are subject to the gift tax and the trust is not the settlor’s asset for estate tax purposes
· Transfers in trust don’t qualify for the annual gift tax exclusion because only present interests apply 
· Two exceptions:

· Crummy trusts (below)
· Settlor can give a future interest to a minor and still qualify for the annual exclusion, but only if the income is wholly available to the minor before the age of 21, and only if the principle become available to the minor at age 21 and will become available to the minor’s estate if he dies before reaching age 21

· Can provide for income tax savings if the beneficiary is in a lower tax bracket than the settlor 

· This doesn’t apply if the beneficiary is under 14, however, because people that young are taxed at the same rate as their parents  

· Also, any income tax savings that might be generated from trusts would be realized the same way by giving the property as an outright gift
(b) Crummy Trusts: Exception to the rule that irrevocable living trusts don’t qualify for the annual gift tax exclusion  
(i) Overview:
· The settlor creates a trust which gives the ultimate beneficiary the right to withdraw the property owner’s contribution to the trust for a limited period, say 30 days, upon which the right to withdraw lapses
· Not a gift of a future interest because the beneficiary has the right to withdraw the money during the year that the gift is made  

· The beneficiary has an incentive not to withdraw the money if it would lead to the settlor not putting any more money into the trust  

· The settlor can’t have the beneficiary agree not to exercise the right (the IRS could label that fraudulent)

· Notice is key- holder of the right to withdraw must receive adequate notice of that right and must have reasonable time to exercise that right once notice has been received.  Notice should always be in writing and the beneficiary should be required to acknowledge receipt of the notice for evidentiary purposes
· IRS has said that 30 days (after receipt of notice) is enough to qualify trust contributions for the annual exclusion 
(ii) Estate of Kohlsaat: (US Tax Court 1997): Trust was created with K’s children as primary beneficiaries and 16 grandchildren as contingent remainder beneficiaries.  The only trust property was a building that was worth about the amount of the annual exclusion times 16.  Each beneficiary was given the right, following each withdrawal from the trust, to demand an immediate distribution from the trust of the amount of the annual exclusion for 30 days.  
· Rule: When trust beneficiaries are given unrestricted rights to demand immediate distributions of trust property, the beneficiaries are generally treated as possessing present interests in property 
· Reasoning for why this trust qualify as a Crummy trust:
· Although the government argued that there existed understandings between the settlor and the beneficiaries not to withdraw the money, the court found no evidence of this, and noted that there were several credible reasons as to why they may not have exercised the right to withdraw

· Court refuses to infer that the fact that the beneficiaries did not withdraw means that they had an agreement to not withdraw the money 
· The contingent beneficiaries were given actual notice from the trustee with regard to the right to withdraw
· Note: Why didn’t any of them exercise:  
· The settlor’s children had the power to appoint the trust property( might not have appointed to a kid who took
· Many of the 16 grandchildren were minors( their guardians (probably K’s kids) would have had to request distribution for them

· The building would probably have to be sold to pay off the request( there were probably family pressures against this outcome

· Makes sense to make the person with the right to withdraw be a remainderman( otherwise very little incentive for person not to withdraw  
2) Testamentary Trusts and Taxation
(a) Marital Deduction Planning
(i) Key is taking advantage of the unified credit in the estate of the first spouse to die( “wasting” the credit will often result in unnecessary tax on the death of the second spouse
· Problem is that giving the money outright to the couple’s children (to use up the unified credit) means that the surviving souse can’t use that money while still alive  
(ii) Two situations normally arise when married couples seek tax advice: 
· They either want to give each other all the property and trust the surviving spouse to dispose of the property on death; or 
· There is some sort of second marriage blended family situation going on and the decedent wants to provide for his spouse but control the ultimate distribution of property after the surviving spouse dies.  
(iii) Maximizing the Surviving Spouse’s Control Over the Couple’s Property
· If D creates a trust, naming either his spouse or a third party as a trustee, with income to the souse for life and principal to his kids, the trust will normally not qualify for the marital deduction  
· D could also create a trust that gives the exclusion amount to the trust, with income to the spouse, and the remainder to his children outright
· Devise to the trust would not be included in the spouse's estate when she dies (because she only has an income interest which terminates on her death)
· This method puts the spouse in a better position than if D had just given the amount of the exclusion to his children outright, because she gets the interest from the exclusion amount during her lifetime  
· Problem is that the spouse only gets income- what if SS needs more than that before dying?  
· Power of appointment as a credit shelter trust: If D wants to achieve his tax objectives while giving the spouse the power to invade principal and decide where the principal goes after death, he can use a power of appointment 
· If the spouse gets a general power the trust principal will be included in the surviving spouse’s estate when she dies 
· BETTER OPTION: If D creates a trust that gives the spouse a special power to appoint to his children when SS dies, the trust property will be in D’s estate when he dies, using his unified credit, but will not be included in the spouse’s estate  (D can also give SS considerable power to invade principal during her life( see powers of appointment)  
· Discretionary trust as a credit shelter trust: A spouse that wants to take advantage of the unified credit yet give her souse maximum control can also make the credit shelter trust a discretionary trust, and give the surviving spouse (as trustee) the ability to invade principal for SS’s benefit
· The key is that the trustee’s ability to invade principal must be limited by an ascertainable standard or else the IRS will treat SS as the owner of the trust property 
· If limited to health, education, support, or maintenance, will meet ascertainable standard requirement  

· Can be combined with power to appoint

· Can make the SS the trustee

· Could appoint a co trustee for investments or have a different trustee

· Marital Deduction Trusts:
· These are used to use the spouse deduction (i.e. they are not where the unified credit amount would go)
· Are used when D is concerned about SS’s ability to manage money
· Want to devise property in trust, giving the trustee broad power to invade principal for the spouse’s benefit, and giving the souse a general power to appoint the trust property at her death  
· There is no significant tax reason to create such a trust 
· Allowed under marital deduction trusts:
· Third party trustee

· Dictionary
· Income

· General power to appoint (prior to QTIP below, the D had to give SS a general power to appoint because otherwise it would not be SS’s property)  

· Illustration of good estate planning:

[image: image1]
(iv) Limiting the Spouse’s Power to Distribute Assets
· A D who wants to provide for the SS during her lifetime, but to minimize the surviving spouse’s control over the ultimate disposition of D’s assets

· Normally, if the SS receives only a life estate, or a life interest in trust, the marital deduction is not available.  
· QTIP trusts:
· D creates a trust giving SS a life interest, and have the trust qualify for the marital deduction as long as the trust mandates annual (or more frequent) payment of income to the surviving souse, and assures that no one else will acquire any power to invade trust principal during the spouse's lifetime
· The QTIP property will be taxed at least once, in that if the property qualifies for the marital deduction, the value of the property is included in the estate of the SS

· D’s executor can elect to have a trust be a QTIP trust when D dies( doesn't have to be designated beforehand  

· The plan would look as follows:  D would create two trusts

· A QTIP trust to take advantage of the marital deduction

· A credit shelter trust designed to assure that D uses his full unified credit.  

· As long as D does not confer on the spouse too great power on the spouse to consume principal (which would cause the trust to be included in both D and SS’s estate), D can structure the credit shelter trust to achieve non-tax objectives
· Eg trustee may be able to pay income to SS or to D’s kids, or to invade principal for the benefit of the kids.  

· Could create same goals by using one trust and D’s executor would then elect the amount of the estate minus the unified credit as a QTIP trust( problem with this is that most Ds would prefer to included in the credit shelter provisions that could not be included in the QTIP trust
(b) Generation-Skipping Trusts
(i) Generation skipping trusts create the potential for enormous tax savings.  Compare the following two examples:
· D leaves her entire estate to her child.  When she dies, her estate is taxed.  The child die five years later, leaving her estate to her child.  The estate is taxed again.  
· D’s will leaves her estate to a trustee, with income payable to the child for life, and directions to distribute the principle, at the child’s death, to D’s grandchildren.  The estate is only taxed when D dies, not when the child dies.  
(ii) The generation skipping tax is designed to assure that wealth is taxed at each generation( this significantly curtails the tax benefits of generation skipping trusts
· The tax treats the distribution of trust principal as if the principal is passed through the child’s estate
(c) See examples pp 609-628
(d) See notes from 04/11/05 for problems
VIII) FAMILY PROTECTION ISSUES
A) An Introduction to the Elective Share
1) Why do we want elective shares?
(a) In divorce we have equitable division of assets
(b) Elective shares were initially based on the support theory of marriage (can’t give a woman support and then take it away)
(c) Elective shares are now mainly based on the partnership theory of marriage
B) Traditional Elective Share Statutes
1) Sullivan v Burkin: (MA 1984): 
(a) He created a trust with himself as trustee and significant discretion to himself
(i) She argued that this was a testamentary trust( the Court doesn’t buy this because trusts have other good uses 
(b) She has a right to elect only against his probate estate( most states have changed this
(c) Rule: A trust is not testamentary merely because T reserves a beneficial life interest and the power to revoke and modify the trust
(d) Rule: Going forward, the court says that if T alone retains a power to appoint, can’t exclude wife/ spouse  
C) Modern Elective Share Statutes
1) Statutes that Focus on Fraudulent Intent
(a) MO and Tenn. have statutes that invalidate a transfer if done to fraudulently deprive a spouse of an elective share
(i) MO statute: there is a rebuttable presumption of fraudulent intent
(b) Courts disagree about the effect that a strained marriage will have on the finding of an intent to defraud
2) Ways to get money out of the estate:
(a) Life insurance
(b) POD provisions
(c) Joint tenancy
(d) Make gifts to people other than spouse
(e) Could create a trust(have to be careful that it irrevocable and settlor doesn’t have power to invade principal
3) The Uniform Probate Code’s “Augmented Estate”
(a) Roadmap: How do you figure out f the spouse can elect an additional amount?  
(i) Compute augmented estate
· §2-204: Probate

· §2-205: Non probate transfers to others
· Includes transfer of property as joint tenant to others
· Includes trusts ( look at statute for specifics
· §2-206: Non probate transfers to the surviving spouse

· §2-207: SS’s property and non probate transfers

(ii) Compute SS’s elective share: §2-202

(iii) Figure out if she has already gotten enough; if not need pro-rate from other beneficiaries §2-209

· Appears from legislative history that a spouse is entitled to his elective share outright so he may disclaim his interest in the income of a trust and get his elective share outright

· Note that this can screw up a QTIP( so if use QTIP have to have elective share waiver
(b) Note: Protecting the Spouse With Life Interests in Trust (With an Aside on Disclaimer)
(i) NY no longer allows a spouse to satisfy part of the elective share statute with a life interests( must give surviving spouse one-third of dead spouse’s estate outright

(ii) UPC doesn’t say anything explicitly but the legislative history indicates that the surviving spouse has a right to taker her elective share absolutely
(c) Note: Exercise on Behalf of a Dead or Incapacitated Surviving Spouse 
(i) UPC requires that a SS be living at the time the petition for an elective share is filed
(ii) Can have elective share placed in guardianship for an incapacitated spouse( but if he does not regain capacity the money goes to the beneficiaries of T’s estate, not he beneficiaries of SS’s estate
4) NY EPTL:
(a) Differences from UPC:

(i) Doesn’t matter how long you were married

(ii) They call non probate transfers testamentary substitutes

(b) NY doesn’t clearly say to include the probate estate but you do need to

(c) Nowhere does it say that the property of the surviving spouse is included in the probate estate

(i) So would include T’s share of a house but not SS’s (for joint tenants)

(d) Irrevocable transfers have to have been after the marriage (and after 992)

(e) Life insurance is not counted as something that the SS gets – this is lagniappe for the SS
(f) NY elective share statutes → tries to capture partnership theory but does a bad job

(i) Elective share is 50K or 1/3 of “net estate” → have to figure out what net estate is

(ii) Road-map

· Step 1: What makes up net estate?

· Probate estate + (b)(1)(A)-(H)

· Gifts causa mortis

· Gifts made w/in 1 year of death

· Totten trusts

· Joint accounts

· Joint tenancies

· Trusts and K’s where settlor retains right to income or power to revoke or power to invade principal 

· Other POD accts (retirement, pension, etc.)

· Prop where dec had presently exercisable general power of appointment

· Step 2: What is elective share amt? 

· 1/3 or 50K But have to deduct anything spouse got through probate, intestacy, testamentary substitute
5) Waiver of Elective Share Rights
(a) Geddings v. Geddings: (SC SC 1995): SS waived her elective share right.  Court found it void because she did not receive the required statutory fair disclosure.  Fair disclosure requires that each spouse be given information about the net worth of the other spouse.  
(b) UPC 2-213
(c) If want an enforceable waiver (i.e. when have 2 people with kids from previous marriage)

(i) Don’t say spouse’s assets are X b/c gives surviving spouse easy argument to get past summary judgment (that this # was inaccurate)

(ii)  Get a separate lawyer for spouse → good idea but need to make sure that decedent spouse didn’t choose or pay for lawyer otherwise ct gong to say that wasn’t independent advice

(iii) Ask that surviving spouse waive full disclosure

(iv) To be extra sure: Get separate lawyer, waiver of full disclosure and make full disclosure

D) Other Protections for the Surviving Spouse
1) Protection Against Inadvertent Inheritance: The Problem of the Pre-Marital Will
(a) Three approaches:
(b) Assumption that people who fail to change pre marital wills do so inadvertently( so marriage revokes a pre marital will( SS gets intestate share
(c) No assumption that failure to change will is inadvertent( elective share protects 
(i) If you are drafting and decedent spouse intends to keep his will benefiting his kids and doesn’t want prop to go to 2nd spouse

· Re-publish will; AND

· Get surviving spouse to sign waiver
(d) UPC presumes that intent to benefit issue from prior relationships stays, but presumes that intent to benefit others was negated by the marriage( Rebuttable presumption
(i) UPC §2-301
E) The Community Property System
1) Ten states follow
2) Each spouse has a guaranteed half interest in all community property( doesn’t include property earned before marriage of inheritance before or during marriage.  
F) Protection of Children: Pretermitted Child Shares
1) Most state protect children against unintentional disinheritance: Two categories:
(a) Protecting only children born after execution of the will

(b) Protecting all children who have been intentionally disinherited
2) Ascertaining T’s intent: Estate of Glomset: (SC OK 1976): T did not include his grown daughter from a previous marriage in his will.  
(a) Court won’t allow extrinsic evidence because there are no uncertainties on the fact of the will
(b) Rule: Court finds that she is not mentioned in the will and there is no mention of her- this means that she was unintentionally disinherited.  
3) Massachusetts type statutes: Permit the child to inherit unless it appears that such omission was intentional; In most jurisdictions extrinsic evidence is allowed to prove the omission was intentional  

4) Missouri type statutes: Permit all children not named or provided for in the will to take a share of the deceased parent’s estate.  Extrinsic evidence is not generally available
5) UPC §2-302( similar to NY EPTL §5-3.2
(a) Assumes unintentional omission only if kid wasn’t born or was adopted after will was written

(i) Reverse rule of construction in Glomset
(b) Limits amt to what omitted kid gets to what was given to other kids then → so add up what all kids and include omitted child and take away from kids explicitly provided for pro-rata
6) Protection of children against international disinheritance:
(a) Most jurisdictions give Ts the freedom to disinherit children  
IX) ESTATE AND TRUST ADMINISTRATION: THE DUTIES OF LOYALTY AND CARE
A) The Duty of Loyalty
1) Different from corporate context
2) Personal liability- if trustee profits; automatically has to go back to the trust (punitive)

3) Trustee can always go to court and ask for permission to bid; can also ask beneficiary( this forces full disclosure before the act rather than putting the burden of bringing a lawsuit on the beneficiary
4) Monitoring problem is real problem( accounting sheets are not always that easy to decipher

5) Duty of loyalty can be modified in the trust document either implicitly or explicitly

(a) Eg with a credit shelter trust wife has discretion to give payments to herself

(b) Eg people have shares of family stock in the corporation( person might be trustee and on board of company( settlor can authorize the trustee to deal with shares of company in trust  
6) Matter of Kinzler: Breach of duty
(a) G and L are trustees
(b) Bertram = executor and husband of G.  
(c) Executor sold family house to Louise
(i) Could have gone and gotten permission to buy the house
(ii) Bertram pays himself legal fees without prior court approval
(iii) Betram gives cash from sale of house to wife and puts mortgage into the trust( no income from that
(iv) Betram also said he needed cash to pay taxes so he couldn’t pay income to Beatrice.  
7) Matter of Estate of Rothko
(a) Executor sells 798 paintings right when he dies.  
(b) Levin says he acted with advice of counsel but the court doesn’t really buy this because he so obviously breached the duty of care
(c) Mny’s defense: NO further inquiry rule- court says it doesn’t apply because the transaction was not fair
(d) Damages(  not just FMV at time sold( also have to pay appreciation from time of sale
(e) They claim they had to pay estate taxes( doesn’t explain bad terms of deal 
(f) Appreciation damages are not standard because too much hindsight
B) The Duty of Care
1) The Duty of Care in General
(a) Two acts it applies to:
(i) Investment issues
(ii) Distribution to beneficiaries
(b) Investments are governed by Uniform prudent investment act adopted by most states
(c) When something has interest in trust not always clear whether goes to interest of principal.  
(d) Allard v. Pacific National Bank
(i) Can’t be sure they got he best price and they didn’t inform the beneficiaries they were selling the building (probably because major trust assets and beneficiaries might have wanted to get a competing bids going
(ii) Why didn’t court hold him to a higher standard?  
· Duties were modified in document by trustee( When trustees do this courts are suspicious and might find a way to find the person liable anyway
· Page 1051 3(a) ( be on lookout for this type of clause( basically says that the duty of care is almost nil( might be there if beneficiaries are particularly litigious( might also make sense with a family trustee 
(iii) Trustee personally liable for attorney fees and damages  

2) Delegation of Fiduciary Obligations
(i) Shriners Hospitals for Crippled Children v. Gardiner
(ii) Mary Jane said she didn’t know how to invest so she delegated
(iii) Court says she has to make investments herself
· Most people hire an investment counselor and at least make appearance of considering recommendations  
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