SECURED TRANSACTIONS





      Triantis, Fall 1996

I.
Introduction to the Credit Transaction
- a firm can finance operations by 1) borrowing or by 2) equity transaction (issuing shares)

- Recurring PRIORITY THEME: priority minimizes risk of misbehavior by managers by allocating monitoring responsibilities.
- Security Interest: an interest in personal property or fixtures which secures payment or         performance of an obligation.  (1-207(37))

- Why Use a Security Interest?

(1)
PREVENT the  MISBEHAVIOR of the Decision maker, which is most likely to happen at the cash stage, prevention occurs in the form of the contract

(2) 
get the priority benefit with respect to collateral

(3) 
don(t have to get judgment to enforce, can self help if no breach of peace

- Why give a Security Interest?

- To increase a firm(s value by allocating priority:

1.
Allocate monitoring responsibility:

Pick the better monitor to improve the efficiency of monitoring responsibility

a. 
If general financing:

-- Give priority to the worse monitor, because if creditor is at low risk, it won(t have to monitor




-- Lower priority creditor will monitor because its at higher risk, but it can monitor at a more efficient rate.

-- Debtor benefits from an overall lower monitoring cost.

b.
If asset-based priority:

-- Give worse monitor a security interest in a stable asset so it won(t have to monitor

-- If its not a stable asset, give priority to the secured party with expertise in that type of monitoring

2.
Signaling (weaker explanation)

-- fact of willingness to give a security interest is a signal that the debtor doesn(t think he will default OR may be a signal that debtor is desperate

3.
Risk-Aversion levels - 

-- give priority to more risk-averse party so it will lower your interest rate, the less risk averse party won(t raise the interest rate as much because it doesn(t think risk is that important.

- Why Monitor?  AGENCY Problems - make sure debtor listens to creditors more than shareholders
1.
watch for borrower risk-taking: borrower will capture upside of risk and share downside with creditor

2.
ensure care & maintenance of assets: borrower won(t take full care b/c he is burdened by all the costs by shares benefits with creditor

3.
prevent distribution of assets to shareholders: make sure $$ stays in the firm to create value to payback lender.

4.
keep an equity cushion: does not want future borrowing at equal or higher priority that might decrease cushion.  Wants value of assets to be higher than overall debt.

- lender won(t mind if borrowing is used to invest in firm because it will    end up increasing the amount of firm assets. 

- does monitor to be sure that future loans aren(t used for high-risk    activity.

- Debt Overhang Problem

- when mgrs are agents of shareholders, they are more likely to take risk.

- firm won(t invest in profitable projects when all profits will go to creditors due to debt overhang b/c it won(t help to make the firm more solvent

- Characteristics of Debt

1.
Debt is a fixed amount per unit of time.  While equity has an unlimited 
upside, debt is limited by a cap.

2.
Periodic payments by contract with debt.  Shares are discretionary, not contractual.

3.
Debt has a terminal point.  In equity, there(s no fixed endpoint.

4.
Debt owners have no control over the co.  Shareholders have a vote.

5.
Priority.  Two categories of priority rights:

a.
debtor-based: senior bond holders get paid first over junior

b.
asset-based: with respect to one piece of collateral, you get priority, but no priority right over any other collateral

c.
can also get priority thru use of the maturity date - the sooner the maturity date, the sooner you(ll get paid.  

d.
covenants & events of default can alter maturity date thru acceleration clauses

- Why Use Priority?

1.
Allocate Monitoring Responsibility:

Monitoring costs reduce the size of the pie - What can you do???

a.
Take monitoring costs from bad monitors to good monitors - then you increase the pie b/c decreasing monitoring costs

b.
Distribute through asset based priority - give better monitor a more risky asset

c.
Give a sec int to the creditor has expertise in monitoring
2.
Control Future Borrowing by the Firm

a.
First-in-time rule:  want to constrain future borrowing with high priority b/c that encourages risk-taking, so give highest priority to first - avoid risk taking by future borrowers
b.
PMSI priority: But lack of high priority creates a debt overhang problem - so you don(t even invest in safe projects.  New creditors invested in only one asset will make sure that the investment isn(t risky - encourages solution to debt overhang problem

3.
Security Interest follows into hands of purchaser

no one wants to buy an encumbered asset - security interest in equipment impedes sale and misbehavior with equipment

.

Interest rate = cost of money

+ risk of default

+ monitoring cost

+ screening cost
)   cost of actions by

+ transaction cost
)   loan officers

Article 9 = Pure Race Statute

- encourages filing by secured creditor to create public notice of credit

- unsecured creditor should know if there(s a secured creditor ahead of him before he tries to get a judgment

- bankruptcy calls off the race - if you filed or got a lien within 90 days before debtor went insolvent - the bankruptcy trustee can strip you of that.  See Cushman Bakery
- Enforcement of Secured Debt - Covenants

Debt holders can contract for loan or bond covenants (promises not to do certain things).  Shareholders don(t need this because they have a vote.

a.
promises are only as good as their sanctions.  

b.
When covenant is broken e.g., by default, acceleration clause kicks in and principle is repayable immediately.

c.
If debtor refuses to pay, lender can get assets thru foreclosure

d.
Limited right to self-help, can repossess yourself if you can do so without breaching the peace.

- Enforcement of Unsecured Debt

1.
go to court, get judgment that lenders are owed

2.
go to sheriff to get writ of execution

3. 
sheriff gets access to assets and seizes enough to be sold for amount owed

II.
 Patterns of Secured Financing
Good security for a short term loan, esp. when there(s a ready market.

A.
Inventory Loans

1.
Floating Lien - security interest in things that flow thru the firm ---> 
liquidity cycle
inventory(sold(get receivables(customers pay cash(buy inventory

- lien is very general and hard for the lender to monitor: can cover receivables and inventory and collection of receivables

2.
Chattel Mortgage - lien on inventory specifically identified which can only be sold with consent - good for assets like machines w/o a high  turnover

3.
Floor Planning - 

Short-term:  borrower holds inventory and proceeds from sale in trust for the lender. e.g auto dealers.  Dealer gets finance co to pay manufacturer; dealer can sell cars and turns proceeds of sale to lender in payment for loan.  Inventory is specifically identified.

Security Interest: I.  Wholesaler part = lender finances dealer purchase of goods for low interest rate.  II.  Retail part = lender buys back purchaser(s obligation to pay for the goods at a discounted price.

4.
Terminal Warehouse Receipt Loans - store inventory with public warehousing co., inventory can only be released when lender authorizes.

5.
Field Warehouse Receipt Loans - loans made against inventory stored on borrowers( premises, with a designated storage area for the collateral.

B.
Equipment Financing
1. 
repayment schedule tracks depreciation so mkt value exceeds loan balance

2.
secured by chattel mortgage (lien on property other than real estate) or conditional sales contract (seller retains title till purchaser satisfies all terms of contract.)

C.
Open Account - invoice received, payable 30 days after delivery, no separate doc. representing indebtedness.

D.
Installment Sale - make payments and can use equipment, but don(t get title until all installments are made.  Treated like a PMSI security interest.  Also is CHATTEL PAPER

E.
Chattel Paper - 9-105(1)(b) - writings which evidence monetary obligation and a security interest or lease of goods.  Can serve itself as collateral.

II.
How to Create a Secured Transaction

A.
Attachment: (9-203(1)) - becomes an enforceable security interest when last of 3 is met.

1.
An agreement that a sec int will be created in the collateral (either in writing or by possession by the secured party) SECURITY AGREEMENT 

OR POSSESSION

2.
The DEBTOR must have RIGHTS in the collateral (e.g. own it)

3.
VALUE has been given to debtor in a loan or credit (can(t be gratuitous)

(1-201(44)) - commitment to extend credit must be binding or actual to constitute value for attachment purposes

B.
Priority:

Can only occur after attachment.  By POSSESSION or filing FINANCING STATEMENT. (9-302, 04, 05)    Only diff b/t FIN. STMT and SEC. AGRMT is that the financing statement says there was an attempt to perfect.

C.
Possessory Interests

-  Money and Instruments can only be perfected by possession - 9-304(1)

-  Accounts and General Intangibles can only be perfected by filing

-  Everything Else can be perfected either way
-  Chattel Paper can be perfected either way, but best under 9-308(1) to take possession to          be more secure as against a purchaser.

General Priority Rule -
9-312(5)(a) - priority according to time of filing or perfection
     
9-312(5)(b) - first to attach has priority if both unperfected

1.
Requirements for Filing: (9-402(1))

1) names, 2) signed by debtor, 3) addresses of both parties, 4) statement indicating types of collateral or description (general).

Comment 2 - sec agrmt doesn(t have to be filed, just a simple notice that can be filed even before attachment constitutes a filing.

9-403(2) - Filing remains effective for five years
2.
What name should be filed?

9-402(7) - is sufficient to give corporate name whether or not it adds trade names or names of partners, but doesn(t say you can(t.  But see, comment 7 - trade names are too uncertain and may not be known by sec. party or person searching record - don(t use.  But, can index under trade names.

Brushwood - trade name used often and well-known can be filed under.

Policy options for what name to file under: which minimizes search cost?

1)
corporate name only

2)
use trade name if well known, but sufficient to use corporate name

3)
have to file under both if extremely well-known

4)
corporate + any other name which it is known by.

New financing statement doesn(t have to be filed each time new inventory is acquired.

3.
Where to file?
9-401(2) - a financing statement filed in the wrong place is valid as against anyone who has knowledge of the contents of it.  County Green - knowledge of contents of sec. agrmt ( knowledge of financing stmt. to preserve the integrity of a pure race filing system - knowledge should not trump the race to the courthouse ( construe section narrowly.
4.
Right of debtor to ask for a written statement as to if there is a security interest from a secured party is covered by (9-208). 3rd party can(t go b/c of privacy, debtor will go if he wants a new loan.

C.
Trustee in Bankruptcy: representative of all general unsecured creditors - to enhance size of estate for unsecured creditors - wants to get collateral back and destroy priority, by saying its not perfected or attached.  Becomes a lien creditor when he files a petition.

D.
Priority of Lien Creditors: creditor who has executed judgment

1. 
General Rule:
9-301(1)(b) - lien creditor has priority over unperfected s.i.

9-301(1)(c) - BNIOC has priority over an unperfected security interest if he doesn(t know about the security interest and buys before perfection

2.
Exceptions:

a.
If secured creditor is a PMSI and files within 10 days after debtor receives collateral, then secured creditor wins over a lien creditor who becomes one between the time when the security interest attaches and the time of filing.

___1________________5________________10____

S.I. attaches
      lien creditor
S.I. filed/perfected

b.
Perfected secured creditor wins over lien creditor as to future advances if made before the existence of lien creditor or w/in 45 days thereafter or made without knowledge of the lien

___x________________x______________up to 45 days__
perfected s.i.
  lien creditor

only future advances made up 








to 45 days after or w/o 








knowledge of lien have priority
III.
What Type of Notice System Is Best

Cushman Bakery - An unsecured creditor cannot become a secured creditor by nominating another to act as its agent and become a secured creditor.  E.g. A owes B on open account.  B nominates C.  C loans A money in a secured transaction.  A uses C(s money to pay back B, who is practically identical to C.  B becomes a secured creditor without giving anything.

1) if a creditor gets a transfer of interest in a debtor(s property 
2) on account of an antecedent debt

3) when the debtor is insolvent

4) within 90 days of the filing of bankruptcy 
5) that enables the creditor to receive more than it would have in liquidation in the absence of the transfer ------ that preference is avoidable.  (Bankruptcy Act ( 547(b))

Bootstrapping - is it the role of the registry to provide full disclosure of the real lender?  
Court says no - but it would be better public policy to provide full disclosure.

A.
Possible Regimes

1.
comprehensive, full-disclosure filing - like what Cushman P wanted

2.
notice filing - like that in Article 9 - curbs info costs by telling 3rd party where to start looking, better than private system.  Notice system is also better to check for later-granted security interests.    If debtor won(t give info - you(re on notice that you better check the registry.  If he finds out he has been prejudiced he can petition for bankruptcy or accelerate loan b/c debtor broke covenants.

3.
private disclosure only - Schwartz - as long as a 3rd party knows he doesn(t have full info, he won(t enter a transaction - will demand private disclosure if the debtor wants to get loan.  Some things are best left to a private system though - like leases and maybe all names of corp - reduces transmission costs.

IV.
What if Creditor Learns Loan is Prejudiced by Later-Granted Security Interest
1.
get 3 creditors total to file for involuntary bankruptcy (not preferred option)

2.
accelerate the loan - have enforcement rights b/c debtor broke covenants.

Cross-Default clause - if covenants with any creditor are broken or if any other creditor accelerates its loan, 1st creditor can enforce
V.
PMSI(s

(9-107) - can have a PMSI from (a) a sale on credit or (b) thru outside financing enabling 
the purchase of collateral.

Comment 1 - a PMSI has priority over an interest acquired under an after-acquired property clause; PMSI will have a 10 day grace period under 9-304(2) if its required to perfect

 Contest between two PMSIs with security interests in the same collateral- options:

1)
contest decided by first to file rule acc to comment 3 to 9-312: prob is that it gives advantage to the better/sophisticated lender and lead 2nd PMSI to charge a higher interest rate; is good because it encourages filing

2)
court could do a pro rata distribution among PMSIs

3)
court could prefer one over the other - giving seller PMSI priority would create a bright line rule and encourages bank to ask if there is seller financing and monitor debtor - knows there(s other financing.  Would not be as good to give bank priority because seller wouldn(t assume that retailer needed extra financing.

9-302(1)(d) - a PMSI in consumer goods does not have be filed - automatic perfection - unless its a motor vehicle or requires a fixture filing

To get PMSI priority - exceptions to 9-312(5) - first to file rule
9-312(4): if it IS NOT inventory, PMSI gets priority over security interest in same collateral or its proceeds if:

PMSI is perfected at time the debtor receives possession or within 10 days thereafter.  If you file more than 10 days after, you will be perfected, but will not get PMSI priority.
 9-312(3): if it IS inventory, get priority over a conflicting security interest in same inventory and also has priority in identifiable cash proceeds if:

(a)
PMSI has filed at the time the debtor takes possession, and

(b)
PMSI gives notice to conflicting security interest that has filed, and

(c)
conflicting security interest gets notice w/in 5 yrs before debtor gets possession, 


and

(d)
the notice says there(s a PMSI and describes the inventory by item or type.
Purpose of 9-312(3) notice:

1.
bank thought it was the inventory financer, if the debtor has to take additional loans to buy enough inventory, it puts bank on notice that there may be misbehavior with the funds the bank lent (says Triantis)

2.
so that retailer can(t go back to bank and get advances based on the additional 
inventory that it acquired

VI.
Multi-State Transactions - 9-103

Purpose:  Rules reduce costs by 1) eliminating the need for the parties to negotiate over the location for perfecting the security interest and 2) by decreasing the search costs of third parties 
GENERAL PRINCIPLE-  9-103(1)(b) - Last event test - perfect in state where the collateral is located when the last event occurs on which is based the assertion that the security interest is perfected or unperfected - perfect where subsequent creditors are most likely to find evidence of perfection.  Usually is the filing, but could be something from attachment, like giving value.

A.
9-103(1)(c) - if PMSI knows of move - applies only to PMSI - if sec party knows (pretty clearly) collateral will be kept in another jurisdiction - the perfection law of that new jurisdiction applies from time security interest attaches until 30 days after debtor receives possession and thereafter if the collateral actually gets to the 2nd juris w/in that 30 days.  If collateral isn(t moved w/in 30 days - PMSI ceases to be perfected - must file in own state.  

Rationale: will look for filing in state where collateral was intended to be rather than where collateral was purchased

B.
When goods are finally moved, under 9-103(1)(d) - perfected in one juris and then collateral moves - the security interest remains perfected for four months - have to refile in new state - if not, security interest is deemed to have been unperfected as against a person who became a purchaser (can be a sec. party) after removal. (not unperfected as against a lien creditor or bankruptcy trustee) If its a lien creditor - see if sec party was perfected when he became a lien creditor - e.g. if becomes one during 4 month grace period - sec party wins

--
If you didn(t know that goods would move - 9-103(1)(d) four mo. rule applies
--
Purchaser - 1-201(32)(33) - one who takes by sale, discount, negotiation, mortgage, lien, gift, issue, pledge - can be someone who takes a security interest in your car (voluntary transaction)

C.
 9-103(2) - if collateral is covered by title (cars), you file in place where title was given - perfected until four months after goods are removed - will stay perfected thereafter until goods are registered in new jurisdiction.

D.
9-103(3) - accounts (any right to payment for goods sold or leased or services not evidenced in an instrument or chattel paper), general intangibles (personal property other than goods, accounts, chattel paper, docs, instruments, inv. prop., money), mobile goods (e.g. motor vehicles not covered by certs. of title - (2) trumps (3)) - file in jurisdiction where debtor is located.  Have four months to file in new state when debtor moves - 9-103(3)(e) - same as 9-103(1)(d).

----  30 day timeline begins when debtor takes possession.

---   Best action - file in both states on first day.

VII.
Future Advances & After-Acquired Property
A.
After-Acquired Property

1.
9-204(1) - a security agreement can include after acquired collateral

2. 
9-204(2) - no security interest attaches to consumer goods unless debtor acquires rights in the goods within 10 days after the sec party gives value.

e.g. - sec. int. only attaches to consumer goods bought within 10 days after the secured party gives an advance to the debtor 
 3.
9-204(3) - don(t need to have committed to advances at time sec. agrmt is made - just say that after-acquired prop will be covered - (inventory is automatically. covered) - 

 4.
(wrap around( security interest - covers all assets present and future by a lender making periodic loans
B.
Future Advances

9-312(7) - if future advances made while a sec. int. is perfected by filing or possession, the sec. int. has the same priority as the first advance.. - to have attachment - has to be evidence that the advances are intended to be linked - obligation linked to collateral - either in the original sec agrmt or in a writing at the time of future advance.

---  Even if a new sec agrmt is required for the future advance b/c the original agreement didn(t cover future advances, the sec. party still has priority, if it creates the new sec agrmt, even if another creditor perfected its security interest in the same collateral between advances.

PMSI exception - if the intervening creditor is a PMSI - he will get priority, even if there is a future advance
Even if there is no 1st advance before the 2nd creditor files, the first creditor will get priority because it filed first - filing protects A from all future creditors, except a PMSI.  WHY?

1.
requiring only one financing statement to cover all assets lowers transaction costs - best used will inventory or receivables - not so important when collateral is equipment

2.
Easier way to monitor debtor - can(t borrow from anyone else, so can(t invest in risky projects without consulting A.

Debtor(s only recourse to a filing is to force a to lift it under 9-404(1) - termination statement - if bank doesn(t exploit lending opportunities within a certain time period.
C.
Scott(s Prospecting Theory

When you find something, you stake a claim in it before you fully investigate it.  You are induced to investigate and develop it because you have the exclusive claim - similar to patent rules.  Esp. good for small business debtors - gives lender incentive to investigate and nurture b/c it knows no one will take away its benefits

--- Bank decides contours of claim by defining collateral in financing statement

--- Advantage to debtor - lower rates because bank doesn(t have to keep investigating before each new advance
Schwartz(s Theory

says that 2nd loan should be treated as a new loan, with a first-in-time rule applying.  In reality, B is an unsecured party and A has a monopoly situation.

VIII.
Conflicts Between Secured Parties and Purchasers of Collateral
A.
Look first to 9-306(2): a security interest continues notwithstanding sales, transfers, dispositions, exchanges.  A security interest continues into the hands of a transferee and in any identifiable proceeds.

Exceptions:

1.
Authorized Sale Exception:
If Secured Creditor authorizes disposition, Buyer takes free of the security interest

look first to 9-306(2) - unless the disposition was authorized by the secured party in security agreement or in course of dealing. (e.g. authorized sale of inventory, or sale of equipment authorized so debtor can buy new equipment)

- bigger cost in not authorizing sale of inventory than not authorizing equip sale.

Policy = hard to monitor what happens to proceeds when there(s a cash sale and bank will want to make sure that proceeds remain identifiable.

2.
Business to Consumer Exception:
BIOC wins over security interest created by the seller

9-307(1) - a BIOC takes free of a security interest created by the seller even though buyer knows that the sale is in violation of the security agreement.

Policy = protects an unsophisticated buyer who assumes sale is authorized by taking risk off him, lowers transaction cost by not forcing BIOC to check records before every purchase.  Bank is best able to bear risk of seller(s default.

--  Sale is normally authorized anyway, so rare to look to 9-307.

--   Maybe should take out (created by the seller( because that often puts an unwitting consumer at a disadvantage as against a finance company (GMAC v. Troville)

Definition of BIOC: 1-201(9) - person who in good faith buys in the ordinary course from a person in the business of selling goods of that kind i.e. inventory sales that buyer doesn(t know are in violation of a security agreement.  The more often you sell something, the more likely its in the ordinary course (Tanbro Fabrics)

3.
Unperfected Security Interest Exception:
BNIOC wins over unperfected security interest

 9-301(1)(c) - unperfected sec interest is subordinate to a buyer not in the ordinary course of business who doesn(t know about sec int. and takes goods before perfection.  If it is a BIOC, 9-307(1) applies.
Policy = want to perfect an unsophisticated buyer or a buyer who checks for filing.

4.
Consumer to consumer exception:
Consumer buying from consumer wins

must be consumer goods in hands of seller and buyer - look to 9-307(2): buyer takes free of security interest if:
(1)
he buys without knowledge of a security interest

(2)
for value

(3)
for his own personal, family or household use, and

(4)
sec. party hasn(t filed prior to purchase of goods (e.g. a PMSI must file).

Even though under 9-302(1)(d) you don(t have to file to perfect a security interest, you do have to file if you have a PMSI in a motor vehicle.

5.
Purchaser of Chattel Paper and Instruments Exception:

a purchaser of chattel paper or instruments who gives new value and takes possession in the ordinary course of business (finance company) has priority over secured creditor if:

a.
he acts without knowledge of the security interest, or

b.
the security interest is claimed merely as proceeds of inventory subject to a security interest, even though purchaser knows of the security interest

IX.
Contests Between Secured Parties
9-312(5) - first to file or perfect rule.

9-312(4) - a PMSI trumps an earlier perfected security interest as long as it perfects at the time debtor gets possession of collateral or within 10 days thereafter

How a debtor can get collateral out of control of early secured party:

1.
PMSIs

2.
make sure financing statement only applies to very specific, limited collateral

3.
ask earlier sec party to release some collateral and file a new financing statement

4.
pay off obligation to earlier secured party

5.
ask earlier secured party to accept a subordination agreement

6.
get termination statement under 9-404

When would a secured party agree to subordinate?  When there(s a PMSI

-
when it agrees that the debtor isn(t risky and the only reason it doesn(t want to make the loan itself is that it wants to diversify its lending.  Bank A would ask what the debtor needs the new loan for to make sure its not too risky a venture.  If it is risky, the lender will not agree to subordinate.  Will sometimes depend on Bank B(s decision to loan if it knows that Bank B would not make a risky loan.  If its money for something very general, Bank A might not trust Bank B to make the right decision.  Only trusts if its for a specific purchase.

Policy = If Bank A would subordinate to Bank B because Bank B would not invest in a risky project, then the Code recognizes that and creates PMSI Priority.  PMSI IS WHAT PARTIES WOULD HAVE AGREED TO HAD THEY NEGOTIATED.

To get PMSI priority - exceptions to 9-312(5) - first to file rule
9-312(4): if it IS NOT inventory, PMSI gets priority over security interest in same collateral or its proceeds if:

PMSI is perfected at time the debtor receives possession or within 10 days thereafter.  If you file more than 10 days after, you will be perfected, but will not get PMSI priority.
 9-312(3): if it IS inventory, get priority over a conflicting security interest in same inventory and also has priority in identifiable cash proceeds if:

(a)
PMSI has filed at the time the debtor takes possession, and

(b)
PMSI gives notice to conflicting security interest that has filed, and

(c)
conflicting security interest gets notice w/in 5 yrs before debtor gets possession, 


and

(d)
the notice says there(s a PMSI and describes the inventory by item or type.
(if its not identifiable cash proceeds (e.g. not a credit card transaction) rec(d on or before delivery of inventory to buyer, first to file rule decides the winner)




Purpose of 9-312(3) notice:

1.
bank thought it was the inventory financer, if the debtor has to take additional loans to buy enough inventory, it puts bank on notice that there may be misbehavior with the funds the bank lent (says Triantis)

2.
so that retailer can(t go back to bank and get advances based on the additional 
inventory that it acquired

Why only identifiable cash proceeds when its inventory?

The supplier will give credit for the amount of time it expects the retailer to hold onto inventory till it is sold (30-60 days), wants a very tight cycle when financing inventory.  

To stay within this cycle, 

1.
retailer could sell chattel paper to finance company to get cash OR

2.
Get bank to give loan so that retailer can pay back supplier - bank becomes the ultimate creditor and should get priority over a non-cash transaction cycle.

Supplier is assured of getting paid, because of threat of going public with retailer(s delinquency

Why any proceeds when its not inventory?

Supplier retains security interest in everything because the sale was never intended to take place.  


X.
Priority in Proceeds - Cash, Chattel Paper and Accounts (9-306, 9-308)

When proceeds will be created: often priority will be the same - 

1.
see what priority was with respect tot he original collateral

2.
does each lender have a security interest in the proceeds?

3.
is each security interest perfected?

4.
determine based on the above what the priority is with respect to proceeds.
A.


---
Security Interest Continues

9-306(2)- security interest in collateral continues automatically and permanently in collateral and in any identifiable proceeds - no new filing necessary

When collateral is sold by debtor, the security interest continues and will also continue in any identifiable proceeds, unless the sale was authorized by the secured party in the security agrmt.
The secured party may claim both the proceeds and the orig collateral, but can only have one satisfaction of the debt.
---
Does Perfection Continue?

9-306(3) - the security interest in proceeds will also continue to be perfected, but will become unperfected in 10 days after receipt unless:
(a)
1) the proceeds could be perfected by filing (as the collateral was) and, 

there was an original filing covering The original collateral, then

the original financing statement doesn(t have to mention proceeds to get automatic perfection.    If this isn(t met, you need to reperfect within 10 days
2) If the proceeds were acquired by cash proceeds, the type of collateral constituting the proceeds must be described in the security agreement, (e.g. (all proceeds in all assets of the debtor( - tells world its not going to monitor and will have a perfected security interest in any proceeds bought with proceeds) => automatically stays perfected.

(b)
the orig collateral is covered by a filing and there are identifiable cash proceeds

(c)
the orig collateral was investment property and there are identifiable cash proceeds

(d)
the sec int in proceeds is perfected before the expiration of the 10 days - in same manner as orig collateral was perfected.

9-312(3) - PMSI priority in inventory only continues in identifiable cash proceeds - if its any other kind of proceed, they can still be perfected. but not as a PMSI, and first-to-file rule takes over.  E.g. - a credit card purchase will mess up a PMSI priority.

Why do the proceeds have to be identifiable cash?

supplier expects a tight cycle of financing and credit stretches it out.  Retailer has two options: 

1)
sell customer(s chattel paper to finance company to get cash

2)
use cash from non-PMSI creditor to pay back PMSI creditor, so bank becomes ultimate creditor of larger cycle - so bank should get priority because it is the true financer when its a longer non-cash cycle.  PMSI will demand money and if its not paid in time, as its not a priority lender, it will go public with debtor(s delinquency.

9-312(4) - PMSI priority in non-inventory continues in all proceeds if no 

intervening account is created because sale was never intended to take place.

B.
Protection of Subsequent Purchasers of Instruments, Chattel Paper and Accounts

A bank will prefer collateral that is chattel paper or an instrument because they are tangible  - an account is intangible and more risky and has fewer rights associated with it.
1.
Chattel Paper or Instruments

9-308:
A purchaser of chattel paper or instrument who gives new value and takes possession of it in the ordinary course of his business (e.g. finance company) has priority over a security in the chattel paper or instrument (e.g. bank which gives loan for security interest in c.p.) if:

a.
he acts without knowledge that there is a security interest, or

b. 
the conflicting security interest is claimed as mere proceeds of inventory subject to a security interest, even if he knows of that other security interest

Bank can protect itself from financing company only by:
 (1) taking possession of the chattel paper to keep debtor from selling it. BETTER WAY - take possession, give debtor Xerox and make debtor collect from account debtor

 Why might Bank want Debtor to Sell?

1.
If bank wants to get proceeds of sale of c.p. to finance company - just make sure debtor doesn(t misbehave with cash!  Keep proceeds identifiable.

2.
if debtor defaulted, bank would sell c.p. to fin. co. anyway, might as well sell it now. OR

(2) putting a stamp on the c.p. so fin co will know there is a security interest and will not 
be protected by 9-308.  Not really used.

2.
Security Interests in Proceeds - anything received upon disposition of collateral
Can establish security interest in proceeds two ways:

(a)
sec agrmt says collateral is in goods and proceeds of goods

(b)
9-306(2) - security interest automatically continues in any identifiable proceeds
3.
Why Would a Retailer Sell Chattel Paper to a Finance Company?

Debtor needs liquidity to buy new inventory - sell to a finance co who will value the chattel paper more than the retailer = VALUE-CREATING transaction b/c retailer w/ chattel paper loses the time value of money, the collection costs, and the risk of default.  All this is part of the fin co(s business, so the c.p. is of greater value to it than to the retailer.  Facilitated through 9-308(b):

-
even if fin. co. knows that a bank has a security interest in the collateral, fin. co. gets priority if c.p. is claimed by bank merely as inventory proceeds

-
Bank can only avoid becoming subordinate if it takes sec. int in inventory and chattel paper in the security agreement itself - not just automatically under 9-306(2).  Bank should still take possession because of 9-308(a).

C.
Cash proceeds in insolvency proceedings:
9-306(4)
In event of insolvency proceedings, a perfected secured party has a security interest only in the following proceeds:

(a)
identifiable noncash proceeds - including separate deposit accounts

(b)
identifiable non-commingled cash proceeds- not deposited in any account

(c)
identifiable cash proceeds in the form of checks - not deposited in any account

(d)
all cash and deposit accounts in which the accounts are commingled with other funds - limited to the amount of cash proceeds received by the debtor during the 10 days before insolvency proceedings minus payments to secured party plus cash proceeds received in that period to which secured party is already entitled.

Policy of 9-306(4)(d) - lessens burden on creditor to trace funds without giving creditor a windfall.  To keep creditor from having to monitor debtor closely last days before insolvency.  The amount deposited in the account is irrelevant.  If none of the last cash proceeds go into the account, the creditor will still be able to retrieve the amount of cash proceeds out of the account.  Some commingling must have occurred, but it doesn(t have to have happened within the last 10 days.  
The common law tracing rule that Triantis favors: maybe the bank should only get the amount of money from sales of inventory actually deposited in the bank, because on the eve of insolvency, maybe the bank should be responsible for monitoring what the debtor is doing with money.  Encourage bank to monitor to ensure debtor isn(t mishandling funds.  BUT, 9-306(4)(d) is more often applied, and money can be taken out of a commingled account, even if its not traceable to the actual funds earned in last 10 days.

Gibson Products - debtor deposits all its income into account.  10 days prior to insolvency, $20,000 goes into account, but only $10 of that was from sales of secured collateral.  Under 9-306(4)(d), secured party would get $10 because the security interest was limited to the amount of cash proceeds received by debtor during the 10 days before insolvency proceedings.

D.
Secured Party(s Right to Dispose of Collateral After Default: 
9-504(1)

(1)
Proceeds of disposition shall be applied in the following order:

(a)
pay off lawyers and repossession costs

(b) 
pay off indebtedness secured by security interest (in order of priority)

(c)
pay off any subordinate indebtedness

(2)
Surplus goes back to debtor/unsecured creditors

XI.
Classification - 9-109

A.
Categories

Consumer Goods - used or bought primarily for personal, family or household purposes
Inventory - if its held for sale or lease, or something used up quickly by the business

Equipment - residual category - used or bought for use primarily in business
B.
Tests of Which Use It Is:

1.
Primary Use:
 how its used most (9-109, comment 2) - representation to seller is 

not determinative of category   Used by McClain
-
Seller can argue that representation should be determinative because it relied on it in not filing to perfect a PMSI in cons. goods, etc.  How could it know actual use?  Creditor shouldn(t have to monitor actual use

2.
Original Use: if you change use in one person(s hands, the original category of use stays - except farm products which can change once they undergo processing

-
If its decided on original use, future creditors could be hurt if it is relying on the changed use - may think they have priority when they don(t

3.
Represented Use: good because if means creditor doesn(t have to monitor actual use to make sure use doesn(t change.  Sears v. Pettit
4.
Triantis Best test: Actual Use at Time of Dispute: may lead to monitoring, but maybe all creditors should just file if they think its a valuable item that could end up being used as equipment, that someone else might want to lend against.  Representations should not be relevant.

XII.
Fixtures - personalty that becomes a part of the property (bricks, paint) - 9-313

Fixture filing - 9-313(1)(b) - filing financing statement in place where real property records are filed.

Must: 1) recite that it is to be filed in records office, 2) describe goods, 3) contain a description of the real estate under 9-402(5)

9-313(2) -
no sec interest exists under Art 9 in ordinary building material incorporated into an improvement on land ( building materials aren(t fixtures either, they are just a part of the land.

9-313(1)(a) - 
fixtures exist when they become so related to real estate that an interest in them arises under real estate law.
Factors to determine if they are really fixtures:

1.
how bound they are

2.
what damage would occur if they were removed

3.
institutional theory = how necessary is it to the purpose of the bldg 


4.
traditional test = some courts look to the intent of the parties

General Rule: 
9-313(7) - fixture interest is subordinate to a real estate interest (mortgagee or owner of related real estate) not held by debtor

REAL ESTATE INTEREST WINS

- Exceptions: Fixture interest will WIN when:

1.
Non-PMSI v. Subsequent Interests in Realty:  9-313(4)(b) - 
First to file or record wins

a non-PMSI can prevail over subsequent mortgagees or buyers by making a fixture filing before the subsequent parties obtain rights in the realty.  Analog to first to file rule, 9-312(5).

2.
PMSI exception v. Previous Interests in Realty:  9-313(4)(a) -

 a PMSI in fixtures can prevail over a conflicting previous real estate interest on record that arose before the goods became fixtures if the fixture filing is made in the realty office within 10 days after the chattel becomes a fixture.  Analog to 9-312(4) - PMSI in non-inventory exception.

 ---- Policy = person that filed earlier didn(t rely on added value of new fixture because he filed before the goods became fixtures, so should give priority to the PMSI lender.  Facilitates financing improvements w/ expanded credit opps.

a.
Construction mortgage = exception to PMSI priority:  9-313(6) lender who finances the construction of a building takes top priority as to all items that become part of the building during construction, as long as it is recorded before the goods become fixtures - even against a perfected fixture PMSI.  Good must become a fixture during construction for construction mortgagee to get priority.

--
construction mortgagee can agree to subordinate its interest.

--
priority also applies to constr. mortgage that(s a refinancing

Policy = construction mortgagee knows that new building will entail acquisition of fixtures - and expects that its loan will pay for buying fixtures.  NO PMSIs ALLOWED WHILE CONSTR(N GOING ON

3.
9-313(4)(c) - sec. int. in fixtures that are readily removable (factory or office machines OR appliances which are consumer goods) get priority if they are perfected under Art. 9 before they become fixtures - i.e. treat them as personalty.

4.
9-313(5) - If Real Estate Interest consents to the security interest in writing and has disclaimed an interest in the goods as fixtures, the fixture interest wins.
9-313(8) = Repayment for damages upon removal - if debtor defaults, secured party can remove the collateral, but must reimburse the real estate interest for the cost of repairs of any physical injury.

XIII.
Executory Contracts - Leases

A.
What IS covered by Article 9: any financing transaction if the purpose was to create a security interest in the collateral, Art. 9 applies, e.g. true lease - not covered

1.
9-102 (1)(a) -
intent of parties determines whether there(s a secured transaction - objective intent

2.
9-102(1)(b) -
Art. 9 covers any sale of accounts or chattel paper (often hard to tell whether its a security transfer or a sale, so its covered whenever) - not general intangibles not made for financing purposes.

B.
What IS NOT covered by Art. 9: anything unrelated to a financing transaction - acc. to Gilmore.  But that doesn(t take into account the specificity of 9-102(1)(b).

1.
See 9-104(f): Art. 9 does not cover:

a.
a sale of accounts or chattel paper as part of a sale of the business out of which they arose.

b.
an assignment of accounts or chattel paper which is for the purpose of collection only (assignment to a collection agency).

c.
a complete transfer of a right to payment under a contract to an assignee who will do the performance under the contract - NOT an absolute assignment to a SURETY - if the assignor retains any rights, under Petron Trading, then it is covered by Article 9, because it has to do with commercial financing.

d.
a transfer of a single account to an assignee in whole or partial satisfaction of a preexisting indebtedness (using an account to extinguish another debt) of obligation came from a sale of goods it counts under Art. 9.

C.
Financing Lease - lease goods with option to purchase at end of term: is it just an arrangement to protect seller by maintaining title as security for payment?  If so, its subject to Art. 9.
1-201(37)(a) - leases covering the remaining economic life of the good are  security interests

D.
9-408 - the fact that a financing statement was filed is not a factor in determining if there is a security interest.

E.
Why not include leases in Art. 9?
Would:


1.
avoid having to make distinction between true and financing leases

2.
address ostensible ownership problem (assumption that possession = ownership)

But would:

1.
be too expensive to have to register all personal property

2.
Schwartz questions whether its even cost-effective to have an Art. 9 system

F.
If you are covered by 9-302(1)(e), as an assignee of accounts, you are practically exempted from Art. 9  - no filing required to perfect an assignment of accounts which does not alone or in conjunction with other assignments to the same assignee transfer a significant part of the outstanding accounts of the assignor.

Tests for significant part:

1.
see what percentage of accounts is being assigned

2.
identity of assignee: any person who regularly takes assignments of accounts should file - e.g. finance company

G.
CONFLICTS BETWEEN ARTICLE 9 INTERESTS AND SURETIES

---> 
THE SURETY WINS (Ward)

When a contractor fails to perform and surety must step in, the equitable right of subrogation which entitles the surety to the amounts still due the contractor is not an Article 9 security interest, and the surety need not comply with Art 9 to prevail over the contractor(s other creditors.  Its the same as if the contractor finished the job himself.  Everyone knows that sureties exist so there(s no need to file.

Just like an exception to the first in time rule:  Bank could have avoided prob by monitoring and look into arrangement b/twn surety and contractor.  Surety could have made this easier by filing.  Neither is superior - so look to equity - its similar to giving a PMSI priority because surety is just like additional financing without risk - just completing a project the bank has already approved of.  

Policy = Breach analog.  Surety, by finishing project, leaves more money for bank because contractor is not liable for breach costs
H.
Assignment of Accounts - 9-318(3) - governs when debtor is authorized to pay 

assignee rather than assignor.  Have to meet certain requirements to have a valid assignment of accounts so that debtor pays assignee: (Warrington)

9-318(3):


1.
must be notification of assignment to account debtor

2.
notice of change of who should be paid

3.
must reasonably identify what account is transferred

1.
9-318(1) - unless an account debtor has made an enforceable 

agreement not to assert defenses, the assignee is subject to them.

if an agreement is made, secured party can assign accounts for more $$.

XIV.
Possessory Interests

-  Money and Instruments can only be perfected by possession - 9-304(1)

-  Accounts and General Intangibles can only be perfected by filing

-  Everything Else can be perfected either way
-  Chattel Paper can be perfected either way, but best under 9-308(1) to take possession to          be more secure as against a purchaser.

XV.
Allocation of Risks Between Secured Party and Debtor During Possession- 9-207
A.
Each party has a diminished incentive to take care of the collateral when there are joint claims to it - bank will underinvest b/c it(s only interested in a smaller amount than the full value of the collateral.

9-207- Realigns incentives of possessing secured party

-
9-207(4) - bank can use of operate collateral to preserve it (use is not conversion)

-
9-207(2)(a) - bank can take reasonable expenses as chargeable to the debtor and secured by the collateral - can recover expenses of taking care of collateral.
-
9-207(1) - bank has a duty to use reasonable care in custody and possession of collateral - ensures collateral will be cared for

-
duty usually only applies to physical risk, if its something like stocks, the debtor has a duty to watch for market risks (N.J. Bank v. Toffler)

-
constructive possession occurs when secured party takes away all of debtor( means to take care of the collateral (taking away all of farmer(s equip. when there(s a security interest in crops that need to be harvested.)

9-207(2)(b) - Insurance Risks

the risk of accidental loss or damage is on the debtor to the extent of any deficiency in any effective insurance coverage.  

9-207(3) - Secured Party is liable for not taking out a reasonable amount of insurance - can get reimbursed for insurance cost from debtor under 9-207(2)(a) - but has incentives to take out as little insurance as possible because expenses are added onto principle - risk of non-payment increases.

Guarantor(s Use of 9-207 - bank has an obligation to file to perfect if there is a guarantor because once the loan is paid off, the guarantor stands in the shoes of the secured party - when it exercises the right of subrogation it is worse off because its not perfected - reduced value of subrogation rights.

XVI.
Field Warehousing - ARTICLE 7

What is it?

-
warehouse on debtor(s premises

-
secured party leases part of debtor(s premises, hires employee of debtor to be responsible for goods
-
goods are usually inventory to be processed by debtor

-
warehouser issues non-negotiable receipts to lender covering goods in warehouse - title to inventory can(t be easily transferred
-
lender lends more money with each receipt received as a percentage of the value of the new inventory he gets an interest in.

-
when debtor needs inventory, he gives a delivery order to warehouser authorizing release - will use proceeds to buy new inventory or to pay down debt
Still need to file to perfect a field warehousing agreement to have priority

Why use field warehousing?

-
way to monitor the debtor(s use and care of inventory - takes care of the problem that debtor won(t take care because he has to share the benefits with the secured party.

-
used where inventory is to be processed and needs to be within debtor(s reach

A.
Who is responsible for loss while warehoused?

Warehouseman - (Can contract out of these default rules)


7-204(1) - imposes a negligence standard on the warehouseman for physical damage to goods, not delivery of goods to wring person

7-403(1) - obligation to deliver goods to a person entitled under the document (doesn(t have duty to release upon showing of a forged document)

7-404 - excused from liability if in delivery, he acted in good faith and in observance of reasonable commercial standards - comment - applies to delivery to a fraudulent holder of an invalid document

If Warehouseman is not liable - debtor bears loss unless insolvent; if insolvent, bank bears loss because there(s less inventory to sell off to pay debt.

B.
Who(s liable if receipts were inaccurate (there(s less inventory than receipts)
Warehouseman

7-203 - issuer of receipts is liable unless document conspicuously indicates that warehouser didn(t know whether goods were really received or conform to the description e.g. (contents, condition and quality unknown( or (said to contain( - e.g.. rely on this receipt at your own risk.

7-402 - if duplicates are issued and not marked duplicates, or are overissued, the warehouser/issuer is liable because he should have indicated on paper that they were duplicates -- bank gets a cause of action against the issuer

C.
Perfection for Field Warehousing

9-304(3) - a security interest in goods in the possession of a bailee other than one who has issued a negotiable document therefor is perfected by 1) issuance of a document (e.g.. non-negotiable receipts) in the name of the secured party or 2) by bailee(s receipt of notification of the secured party(s interest or 3) by filing.

If its the second creditor, has to fulfill PMSI requirement under  9-312(3) - must give notice to conflicting security interests in inventory.

XVII.
Terminal Warehousing

Why use terminal warehousing?

- 
place to be easily transported

- 
easy storage space where potential buyers are located

- 
negotiable receipts - easier to move inventory to somewhere else
A.
Features of Negotiable Documents

1.
Runs to the bearer - bearer has the right to receive goods OR can run to the named person on the negotiable receipt

a.
pay to the order of =

can negotiate away to someone else

must be endorsed and delivered to be negotiated

b.
pay to = 

negotiable by delivery alone, no endorsement needed

negotiation is just the transfer of the receipt

B.
Duly Negotiated (7-502) - allows person to whom it is negotiated to acquire superior rights to person who is negotiating - because not subject to defenses, etc. - as long as person had no notice of the defenses under 7-501(4)

1.
Exceptions to rights acquired under 7-502 Due Negotiation

a.
contest between a holder of a duly negotiated document and someone who had an interest in goods before the document was issued - 7-503 - Secured Party v. Negotiated Party
  



1.
if prior interest holder allowed the goods to enter the stream of commerce and entrusted goods to warehouser, prior interest holder bears risk and duly negotiated document holder wins.

2.
if prior interest holder didn(t authorize or acquiesce in the entering into the stream of commerce or the giving of the goods to a bailor with actual or apparent authority to ship, store or sell, prior interest holder wins.
Comment 1 - acquiescence can be found in knowledge of likelihood of storage or shipment with no objection or effort to control it.  e.g. bank has no argument if it allowed collateral to be put in the hands of a bailee.

3.
even prior interest holder had priority, under 9-309, nothing in Article 9 limits the rights of a holder in due course of a duly negotiated document - prior interest holder only has recourse to 7-503.

4.
Policy - as between two innocent parties, as long as bank tries to minimize risk of such an error happening, bank (prior interest) will win.  If he acquiesced though, there(s more guilt on him.


2.
Elements of Due Negotiation - 7-501(4)

a.
endorse

b.
to someone who has paid value for the document

c.
in good faith

d.
can(t have notice of defense or claim to the document

e.
negotiation must be in the regular course of business or financing (if there(s a whole series of transaction and the last one in the chain of transfer got the documents in the regular course of business, it is duly negotiated)

f.
does not extinguish a prior debt - value can(t be extinguishing a debt

----
if any of these things is not done, it is only a negotiated document and the purchaser of the documents has only the same rights as the negotiator had.  If the negotiator was a thief, you have no rights.

B.
What happens if negotiable receipts are stolen and sold to a third party who redeems them from the warehouser?

1.
7-404:
warehouser is subject to a negligence standard just as with non-negotiable receipts

- not liable even though bearer was a thief, as long as he acted in good faith and within reasonable commercial standards

2.
9-207:
duty of reasonable care on possessing secured party - usually only applies to prevent damage to physical property

- court might allow application of 9-207 to negotiable documents, but would be a stretch of the statute

3.
Policy:
holder of the documents is the lowest cost risk avoider, should limit access to bearer documents.  If insurance pays for the loss, the bank will get that money because it counts as proceeds under 9-306(1).

XVIII.

Default, Acceleration, Foreclosure
A.
Purposes of Default Covenants

1.
to deter any misbehavior by the debtor - deter risky activity

2.
to have a tripwire in order to remove control of business from managers at a point where managers are most prone to misbehave - on the verge of insolvency.  e.g. asset:debt ratio tests can trigger an event of default

B.
General insecurity of lender covenants

- 
if seller deems property in danger of misuse OR

-
if seller deems itself insecure

1.
(Option to Accelerate at Will( - 1-208 - regulates discretion of lender

must be a good faith belief that the prospect of payment or performance is impaired, when creditor uses (at will( or (deems itself insecure( provisions.

---
may also apply to (due on sale( or (due on lease( clauses because there may be malign reasons for invoking those clauses when there is not a real risk of insecurity.  Can be used as a sword to get new financing because it may be an overly inclusive clause.  (Brown v. AVEMCO)

---
downside of judicial review of good faith - debtor can tale creditor to court and delay acceleration  - all debtors pay for this thru higher interest rates

---
may be equitably estopped from exercising acceleration rights because patterns of accepting late payments in the past has developed - can contract out of this with a clause that says the secured party will not be deemed to have waived its rights unless in a signed document.

2.
Benign Uses of Acceleration - 

a.
deter misbehavior through sanctions

b.
tripwire for transfer of control when risk of misbehavior increases

3.
Malign Uses of Acceleration - 

a.
regret about terms of contract, esp. when its a fixed loan and interest rates have subsequently risen, or you made some terms you now find unfavorable

b.
accelerate to force a renegotiation on better terms for the lender and extract extra interest rate from the borrower - borrower will agree because it doesn(t want to spend time and money to get a new lender 

c.
lender is facing its own liquidity problem and needs cash

C.
Specific Event of Default Clauses - Why have them?

-
avoid having to have a judicial determination of good faith

-
reputation in market - don(t want to have a reputation for using general insecurity clauses, whether genuine or not.

1.
Why Have Events of Default if Sold or Encumbered? (Brown v. AVEMCO)
a.
concern re: financial condition of the new buyer

b.
concern re: condition of the collateral and where the collateral is located - increases monitoring costs.

c.
worry about why debtor is encumbering - could be a signal that he(s in a bad financial position

d.
fear of shrinking equity cushion - indicates that financial position is weaker

e.
the more collateral is encumbered, the closer it gets to being completely secured, the less the owner will take care of it because he is not getting the full benefits of the care.

D.
Why use an acceleration clause?

1. 
if there(s no acceleration clause, and there(s an event of default, the secured party can only collect on the one missed payment

2.
if there(s acceleration, secured party can collect the entire amount of the loan.

E.
How to collect the debt upon Default:

1.
9-501(1) - can reduce claim to judgment by any judicial procedure (based on promise to pay) - just like any unsecured party - go after debtor, not collateral

2.
9-504 - can repossess and sell in a commercially reasonable manner 

(9-504(3)) and proceeds will be applied in order described in 9-504(1).  Can sue debtor for any deficiency.

--   
difference between value and sale price isn(t a good indicator of commercial reasonableness -- under 9-507(2)
--
9-503 - can only repossess if you can do so without breaching the peace 

--- if you can(t do so, you have to go to court and get an action in replevin.  File a bond to indemnify sheriff if he takes property you find out later you are not entitled to.

--- can(t induce agreement by fraud

--
9-504(3) - must sell in a commercially reasonable manner and must give reasonable notice to debtor of time of sale, unless collateral is perishable or will decline in value quickly or is customarily sold on a recognized market (e.g. grain - no need for debtor to monitor commercial reasonableness, or redeem, or do anything to help foster a reasonable sale).  Debtor can only waive right to notice after he has defaulted.  Also have to give notice to any other secured party from whom you received notice of a claim to the collateral.

--
notice period is usually measured by the time the notice was mailed

3.
9-505 - strict foreclosure - can repossess and keep collateral in satisfaction of the obligation.  Can only do this if no other creditor objects upon notice from forecloser.  Others won(t object if they know they won(t get repaid upon sale anyway.

--
9-505(2) - strict foreclosure of consumer goods - must send notice to debtor and no other notice need be given.  For any other collateral, secured parties must get notice.  If there(s any objection, you must proceed under 9-504 - sale of collateral 

--
Can(t sue for any deficiency if you strictly foreclose.

F.
Purpose of Notice to Debtor of Sale - usually 7-10 days
1.
Give debtor the right to cure the default.

9-506 - Debtor(s Right to Redeem the Collateral

debtor or any other secured party may redeem by tendering fulfillment of all obligations secured by collateral as well as reasonable expenses secured party incurred in enforcing the security interest at any time before secured party has disposed of collateral or obligation is discharged by strict foreclosure.

2.
debtor needs to know to monitor to insure that collateral is disposed of in a commercially reasonable manner.

3.
debtor can help find a purchaser for collateral - debtor has an interest in having collateral sold for the highest amount possible.

G.
Who Counts as a Debtor?

9-105(1)(d) - anyone who owes payment or other performance of obligation - includes owner of collateral and the owner of the obligation ( includes the guarantor
( notice must also be sent to the guarantor because guarantor may also be liable

H.
Can(t Contract Out of Many of the Provisions of Art. 9, Part 5

9-501(3) - restrictions on contracting out of the UCC.  Can(t contract out of:
a.
9-504(3) - sale of collateral notice and commercially reas. requirements

b.
9-506 - debtor can(t waive his right to redeem collateral

c.
9-505(2) - strict foreclosure option w/ notice
9-507 - creates liability for creditor if he does not fulfill provisions of part 5.

--
Parties can determine the standards by which fulfillment of these rights and duties are to be measured (e.g. that a reasonable notice period = 5 days)

--
Paternalistic - assume there will be some defect in debtor(s contracting out of rules because they don(t think they will ever default.

I.
What to do if Repossession was Not Proper?

a.
can sue for conversion
b.
can sue under 9-507(1) - for not proceeding properly under Part 5.

c.
Remedy - 

1.
If commercially reasonable price is higher than what it was sold for, debtor can sue for differential

2.
Absolute bar theory - if sale wasn(t commercially reasonable, creditor can(t sue at all for the deficiency - much more common remedy when debtor is a consumer
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United VA is the general financer of Liberty, has a security interest in all inventory

Liberty sells mobile home to Lambert on an installment sale (PMSI creating chattel paper)

Liberty assigns installment agreement to National Finance

Liberty was supposed to have assigned chattel paper to the bank, but used $ from Fin. Co. to pay off 
unsecured creditors instead

National Finance repossesses from Lambert who defaulted.

National Finance sold mobile home to Greenview (dealer) for a security interest in the home

Greenview goes bankrupt.

Who has priority??????????

UVB has a s.i. in the home.  When Liberty sells it to Lambert, its in the ordinary course of business, so 9-307(1) applies, so that security interest is destroyed.  But bank still has a security interest in the chattel paper proceeds under 9-306(2) because the chattel paper could be perfected by filing.

UVB has a perfected security interest in the chattel paper

National Finance becomes a purchaser of the chattel paper, so 9-308 applies - gives new value, takes possession, in ordinary course of business, and wins over UVB because UVB is claiming it merely as proceeds, so UVB(s priority is destroyed.  UVB should(ve taken possession or taken a direct interest int he chattel paper to avoid this.

Lambert defaults and National Finance repossesses and sells to Greenview in return for chattel paper.  National Finance has a security interest in the chattel paper

9-306(5) sale of goods to Lambert resulted in chattel paper which was transferred to National Finance.  National Finance repossesses

(a) home was collateral at the time of sale for indebtedness of the seller that is unpaid (therefore the UVB security interest reattaches (extinguished when sold to Lambert, reattaches when chattel paper proceeds sold to National Finance) - no filing required to perfect

But Natl Fin is a PMSI, because the sale to Lambert was a PMSI, so Natl Fin has priority over UVB.

9-306(5)(b) - an unpaid transferee (National Finance) of chattel paper has a security interest in the goods as a gainst the transferror (Liberty).  Such a security interest is prior to a security interest under 9-306(5)(a)  - therefore National Finance has priority over UVB.

Mobile home then sold to Greenview = sale of repossessed goods under 9-504

9-504(4) - security interest under which sale is made and all subordinate security interests are extinguished by the sale. 

New security interest created between Greenview and national Finance.  National Finance is now fighting against a lien creditor - to get priority, National Finance must have perfected .
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