Final Outline for Torts

DUTY

In most cases, the duty is to use reasonable care. In the typical car accident case or medical malpractice case, or slip and fall, the duty is a given: duty of reasonable care. What is looked at in this section is exceptions to that rule. 

No affirmative duty to act — a reasonable person would almost always rescue a baby on the railroad tracks if you think in B<PL terms. But here we don’t require someone to act.

-Comes from the difference between nonfeasance and misfeasance. Classically, nonfeasance was not recognized as a duty (protection on physical autonomy).

-Don’t want to put people in a situation where doing nothing made them liable.

-Exceptions to the no duty to act rule:

-Special relationships: when defendant has custody over the plaintiff who is not in a position to protect himself.


-No argument that I am my brother’s keeper.

-No duty for neighbor to let you use his pool to save your burning house.


-Generally when the defendant is in position to make money.

-In Farwell v. Keaton, court said they were companions on a social adventure, but that’s not really a special relationship.

-Common carriers, innkeepers, possessors of public land all have special relationships with people in their custody.

-Special knowledge of danger is NOT enough if there is no special relationship (Harper v. Herman – boat diver. Maybe would have been a duty if it was a kid with no parent or if he charged for the boat tours – but indicate more of a special relationship)

-Creating risk: One who has done an act and realizes that it has created an unreasonable risk of harm is under a duty to stop that harm from occurring

-Court said there was a duty for a gas company to warn of dangers it knew about even if it wasn’t because of a mistake by the company

-No duty for a man who noticed a trees roots were loose to tell the owners of the property. (these are both note cases)

-Once you start to act: After you start acting, you we no longer are worried about you autonomy. Restatement says you can’t discontinue care for someone in peril. 

-This doesn’t mean if you stop care, then you are liable. If you stop care because you were scared for your life, the question is whether that was reasonable under a breach standard.

-Farwell v. Keaton – affirmative duty to avoid acts that make the situation worse (such as here, driving around for hours and then leaving him in front of his parents’ place). Duty to continue acting is an extension of this — if you started to act, you probably left him in a worse position because no one else could intervene. 

-If there is really no worsening of position after the intervention, then courts are split on how to decide.

-Incentives: more likely to start questionable rescues if no duty later on, but more likely to quit early too (but people don’t really think about this.

-Many states have a good Samaritan rule that says a doctor who tries to deliver care in good faith will not be liable.

-Promise that leads to harm: Even though there was no duty before the promise, after the promise, there is a duty if the plaintiff can show reliance.

-Morgan v. Yuba County – Sheriff who told woman he would let her know when they released a man she thought would kill her had a duty to actually do that. 


-Important that she relied on the promise.

-No general duty to warn – seems like an obvious extension of no affirmative duty to act, except that the cost of warning is so low. 


-Exceptions: 

-Duty when there is a promise made, i.e., if the promise would imply that nothing was wrong and something was wrong. (Randi W.)

-Not just harm to the person promised. In Randi W. v. Muroc Joint Unified School District. Four school districts recommended teacher who had abused students. 

-Note case looked at the relationship between the parties, the nature of the risk, foreseeability, consequences or imposing a duty and overall public interest 

-Obviously cases that don’t involve abused children would have a higher standard because of last two factors.

-Doctors: Psychiatrists have a duty to warn the potential victim of harm. (Tarasoff)

-In Tarasoff, they say there is a special relationship with the person creating the harm. 

-Weigh the public policy interest of effective therapy against the public interest in safety.

-Did not extend to suicide victim because the public safety interest is less.

-Does not extend to someone telling the bartender he will kill someone. Less of a public policy interest in effective therapy, but less of a special relationship

-Courts split on whether doctors have duty to tell family members if someone has HIV or other contagious disease. (consider the public policy interest of privacy with public safety interest)



-Duty to report child abuse if it is known, and some states say you have a


duty to report a crime.

-If there wouldn’t be a duty without a statute – then you have to look at the statute to see if there is a private cause of action. 

-Look at whether the plaintiff is a member of the class the statute was designed to benefit, whether a private COA would promote the legislative purpose and whether it would be “consistent with the legislative scheme.”

-In Uhr v. East Greenbush Central School District, parents sued saying school was negligent for not testing as required

-Court finds the first two factors are there, but not the third because a private cause of action would just deplete the coffers and there is a governing body that will do the enforcement just as effectively.

-Policy reasons for no duty. There are a couple of different areas where we make a boundary and say no more duty because too expensive to society:

-Crushing liability that will just be passed along to the customer. Crushing liability is defined in a few different ways:


-Huge number of claims for a particular event 

-Strauss v Belle Realty (man slips down the stairs because of the power outage. Court said duty stops at privity — only for customers injured in their home). It’s definitely an arbitrary line

-If there were a duty, it would be a huge cost to the company and that cost would just be passed along to the consumers


-Case would set a bad precedent leading to many future claims

-Pulka v. Edelman – no duty for the garage owner had someone hit outside his garage because it extends duty a little too far.

-Might think of Moch v. Rensselaer Water this way (no duty for failure to supply water properly causing a house to burn). Wouldn’t be massive liability in this case, but would set a bad precedent that would raise prices. 

-When is the damage too devastating to worry about raising prices?

-There’s the international travel no-fault scheme that limits recovery probably because if they didn’t, costs would be too high.

-Thin-skulled plaintiff (here we say take your victim as you find him even if there is crushing liability).

-Ripple effect: See pure economic loss, but we cut off liability at some point for economic harm because our lives are so interconnected. The ripple effect would be too great.

-Enabling torts often have a duty, but where is the line. Duty extends to enabler as long as he knew or should have know that the entrusting would be negligent. In West v. East Tennessee Pioneer Oil, court upheld a duty of reasonable care to someone who helped a driver who was too drunk to fill his car with gas. (another case extended duty to gun shop owner who sold a gun to someone too drunk to fill out the form).

-Key is knowing or having a reason to know. In Weirum v. RKO General, duty was upheld for the radio station that said first one to a place wins, saying they enabled the negligent driving.

-Foreseeability is often a question in key in the ignition cases.

Policy question is just how far we want to extend duty. (In some sense there is always an enabler). Need to have limits.

-Limited duty for social hosts. There is a duty to not enable a minor to injure himself, but we don’t extend that to minor injuring others. 

-Dram shop laws often place a duty on sellers of alcohol, (they have a duty not to serve someone visibly drunk) but we don’t extend that duty to social hosts. 

-Social hosts are not expected to be experts and it’s not their job to monitor health of people at the party (Reynolds v. Hicks is the case where no duty for hosts of a 300-person wedding when minor who got drunk hit the plaintiff with his car.)

-New Jersey had a case go the other way. In a situation where it was three people, the person had 17 drinks and then drove.

- Trend is toward no duty for social hosts – whenever courts have found a duty, legislatures trim it back.

-Limit on negligent entrustment tort. If I lend you my car when your are drunk and you get in an accident, I am liable. But how far does that duty extend?

-In Vince v. Wilson, they extended it to grandmother and car dealer who paid for and sold the minor a car even though he didn’t have a license and drank and did drugs.

-Unlikely they would extend it much farther to, say creditors, or require that dealerships do background checks (here they knew). In Osborn v. Hertz, court said car company did not have a duty to investigate the driving record of a sober driver with a valid license who came to rent a car, even though they would have found a history of drunk driving.

Limited duty for landowners — distinct from special relationship theory (no need for special relationship in landowner cases)

-Two distinct views on landowner liability: divided into trespasser, licensee, invitee; and no distinctions that looks more like Learned Hand Formula.

-Three categories of duty owed. 

-Trespasser (people who have not been given permission to enter the land): generally no duty for passive harm – still no duty to actively harm them

-Rest. §339 says landowner has a duty to child trespassers if he knows or has reason to know they are likely trespassers and the danger is one that might hurt children who may not realize the danger and won’t realize it because of their youth.

-Licensee (people who were invited onto the property – social guests): Owed a duty to make safe dangers of which the possessor is aware. Licensee is supposed to take the premises like the landowner does.

-So landowner only has a duty to warn licensee of hidden traps (things that he knows about but might not be obvious to the guest – no duty to warn about things that are obvious)

-Though at some point, the duty, even though it is open and obvious, becomes so dangerous that it is unsafe. Think: is the obviousness of the warning enough to make the premise reasonably safe? Courts are split on what you need to do. Policy is that we want to encourage people to not let dangerous conditions persist (balance autonomy v. safety).

-Personal autonomy logic (nonfeasance, in a way): I don’t have to deal with all the dangers of my house. 

-Invitee (people who are made to believe the property has been made safe for them – either because it is open to the public or because it is a business): Owed a duty to protect against (either through warning or fixing) dangers that are known or could be found with proper inspection.

-Thinking is that business can recoup the money to fix the property in their prices and customers shouldn’t have to pay the price.

-Note on open and obvious dangers: Generally, you don’t even need to warn if it’s open and obvious. But if it’s still not reasonable safe when it’s open and obvious, then you need to make it safe — for both licensee or invitee.


-Blurring of the distinctions: 

-In Heins v. Webster County, the court said no more distinction between licensee and invitee (thinking was it was sort of arbitrary in that case whether he was there to visit his daughter or visit a patient at the hospital). There’s an argument that it should just be blurred for commercial enterprises, but not many courts have adopted that view.

-In Rowland v. Christian abolished the three categories (though trespassers rarely brought suits). It said simply that when the landowner was aware of unreasonable risk of harm and fails to warn or repair, there is negligence. Uses more of a reasonableness standard.


-Less rule-oriented, more standard-based.


-Criminal activity on property: 



-Landlord has a duty to make the building safe from preventable harms. 

-Kline v. 1500 Mass Ave — court said landlord is not an insurer, but they must take measures within their power (The landlord is in the best position to protect the safety of the tenants)

-Commercial business has a duty to stop foreseeable harm on the premises




-Two tests:

-Totality of circumstances (most widely used): Looks at foreseeability of harm, focusing on factors such as the nature, condition and location of the land, previous crimes (even lesser crimes). Courts decide if there is a duty based on this and then send to a jury to for B<PL

-Balancing test (used in Cali and Tenn, and adopted in LA in Posecai): balances how expensive it is to avoid the harm with the foreseeability of the risk. So the court is making the B<PL determination.

Limited intra-family duty – used to be no duty between parent and child because they thought it was disruptive to the family. But that has eroded. There are three views (other than a few states that still say no duty for parents):


-No duty if negligence arises in essential parenting services

-No immunity at all: only question is whether the parent behaved as a normal parent would have.

-Limited no duty rule: no duty for questions of negligent supervision, but a duty to behave like a regular parent would in other situations.

-Logic is that there is cultural diversity and parents have different views of how to be a parent and we don’t want people second-guessing that. It’s like protecting autonomy.

Limited Governmental Liability — The main decision is between discretionary judgment calls (no duty) and active misfeasance (negligence).


-A couple theories/things to consider about governmental liability:

-Separation of powers – don’t want the judiciary second-guessing the decisions the executive branch makes.

-Should the government spend its money paying out one victim for a discretionary mistake or making sure that mistake doesn’t happen again. 

-Federal Tort Claims Act of 1946 — government waives immunity in certain situations (while saying no jury trials, no punitive damages, a limit on attorney fees and no strict liability). 

-A bunch of exceptions, i.e., places where they are still immune: lost mail, damages caused by the treasury, claims during war, a bunch of intentional torts

-And no tort suits for discretionary functions. But what is a discretionary decision is tough.

-In Riss v. New York, they said it was discretionary whether to respond to every request for help. They had to figure out how to use their resources.

-But there was a duty in Schuster v. City of New York to protect someone who provided information to the police that led to an arrest. (less discretionary)

-There is a duty for 911 calls when there is BOTH direct communication AND reliance by the caller (caller has to be the victim)

-Expectation plays a role. We would probably say no discretion for firefighters.

-Four-part test in Cuffy to determine if a duty is owed: Promise by the department to act; knowledge that not acting may result in harm; direct contact and justifiable reliance

-Using these factors, court in Florence v. Goldberg said there was a duty to have a crossing guard present where there is normally one present because parents relied on it.

-Two-part test in Cope v. Scott (Beach Drive case) to test whether something is discretionary or not

-First: Does any regulation or policy prescribe a course of action? If so, no choice: you have to follow the regulation so it’s not discretionary

-If there is no regulation or policy, was it the type of discretion that Congress intended to protect: choices that are policy judgments or balance social, economic or political policies. 

-All decisions involve some balancing, but there is a line: In Cope v. Scott, they said the decision to repave is discretionary, but the decision to not put up more road signs, though involving cost, was not the type meant to be protected.

-In Friedman v. State of New York (cases involving bounce-back on the bridge), decision to not put up a median because of the bounce-back effect was discretionary, but once that decision had been made, there was a duty to act in a reasonable manner to execute it.

DUTY IN VICARIOUS LIABILITY

Most of this is respondeat superior. If you’re injured at a supermarket, you sue the supermarket, not the employee because the employee doesn’t have enough money.

-Must be acting within the scope of employment. There is a three-part test to determine whether an employee is acting within the scope of her employment:


-Conduct must be of the general kind the employee is hired to perform:

-Was read broadly in Christensen v. Swenson, where court said reasonable minds could say that her job as a security guard was to be seen around the plant, so going to the nearby diner was within scope.



-Conduct must occur within the hours and spatial boundaries of the job.



-Conduct motivated in part by serving the employer’s interest. 

-Interpreted widely as enterprise liability in Swenson: the company gets happier employees by letting them take breaks.

-Incentives: by extending liability, we motivate employers to not put their employees in a situation that could create injuries. Also, we spread the loss.

-Only employees, not independent contractors, can be the basis for respondeat superior — for the most part.

-Exception: If all three of the following conditions are met, then the primary can be responsible (comes from Roessler v. Novak – case about independent contractors in a hospital):

-Representation by the principle that the contractor works for the principle

-Reliance on that assumption by the plaintiff

-Change in position based on the reliance – show they would have gone elsewhere (Restatement doesn’t include this requirement)

-Policy reasons for requiring duty: incentives argument, plus the hospital is in the best position to supervise and regulate.

-Holding employer responsible for negligently hiring dangerous workers is a different argument.

-In Foster v. The Loft, court found the employer negligent for hiring a bartender with a history of assault. 

DUTY FOR NON-PHYSICAL HARM

Comes in two forms: economic and emotional. Both are generally recoverable when they stem from negligent activity that resulted in physical harm as well. But the question is whether there is a duty of care PURE emotional or economic harm with no physical harm

Emotional harm:

Historically, no duty for pure emotional harm, but recently, courts have started to protect plaintiffs in a few situations.

People scared for personal injury. There are a few different tests:

-Zone of danger: If you are in the zone of danger and there is reasonable fear for personal injury, then there is recovery if that fright resulted in injury or sickness.

-Immediate fear: Falzone v. Busch (Court allowed recovery where car flew off the road, hit the plaintiff’s husband and very nearly hit her)

-Court should be mindful of fraud and not allow recovery a long time later for something where a driver would have no idea that he caused any stress and wouldn’t have saved evidence or remembered

-No recovery for fleeting fear – too much of that in life. (Lawson v. Management activities – case of falling plane scaring people)

-Fear of HIV after being pricked by a needle has to come from being in the zone of danger by showing the needle was infected.

-Exposure: Where plaintiff is exposed to toxin two means of recovery:

-When their fear of injury is corroborated by medical evidence that they are more likely than not to get the disease, then you don’t have to be in a “zone of danger.” (Potter v. Firestone Tire – defendants dump toxic wastes in a landfill) Very rare.

-Recovery in false diagnosis cases for fatal disease like HIV probably because there is certainly medical evidence that you’re going to die (even though you’re not).

-When less than a 50-percent chance, no recovery until they are symptomatic. Then they can recover for that P&S leading up to the illness as well (Metro North v. Buckley – asbestos exposure case). 

-Foreseeability: Much broader test – recovery is allowed where it is foreseeable that it will cause emotional harm.

-Gammon (father’s severed leg) – court said where a reasonable person, normally constituted would be unable to cope with the mental stress of the event, then there is recovery

-Court later pulled back and said there had to be a special relationship

People scared for others (bystander emotional distress):

New York still uses zone of danger for this – very restrictive.

Hawaii uses broad “foreseeable” test.

Most states use a constrained foreseeability test with four constraints:


-Plaintiff has to be near the scene of the accident
-Scherr v. Hilton Hotels (Court denied recovery for woman who watched fire on TV knowing her husband was in the building)

-Was the shock from direct emotional impact from observing the incident, or was it just from hearing about it second-hand?

-California denied recovery for a woman who heard about her son’s accident but then rushed to the scene and saw his bloody torso.

-Was plaintiff closely related to the victim (parent, spouse, maybe domestic partner depending on state e.g., this is just stopping never-ending liability)

-This was the most important factor in Portee v. Jaffee where a mother watched her son slowly die while stuck in the elevator.

-Court allowed recovery for a fiancé who had been engaged for two years.

-Victim must undergo severe injury or death
-Test is whether a reasonable person would have believed it was severe injury or death – in Barnhill v. Davis, plaintiff was driving in front of his mother and saw her get blindsided in his rearview. Court allowed recovery.

-No recovery in Barnes v. Geiger for mother who though her child was badly injured when it was another child – too much of this kind of fear.

-Note: many courts impute the negligence of the primary victim against recovery for the plaintiff here.

-Narrow duty to avoid negligently causing emotional distress (like Gammon, but that was decided differently). Example is the hospital sending a telegram saying their father died. 

-Court said no duty for the hospital in Johnson v. Jamaica Hospital, where the hospital lost their baby for 4.5 months.

-Loss of consortium — duty extends to the loss of consortium for the spouse, even though they may not be in zone of danger or anything similar. 


-Extends to parents losing children, but not necessarily the other way.

Economic Loss:

Again, always recoverable when there is physical injury, but what about when there is no physical injury. There are two main situations:

-Defendant provides services to third party (D is an accountant, lawyer, auditor, etc.) and there’s a contract that runs between the defendant and the third-party. But the plaintiff is hurt by the defendant’s negligence. There are three different approaches:

-Most use Rest. §552 approach: duty if the defendant knows the plaintiff will rely on the services AND the transaction is similar in nature and size to what the defendant thought.

-Nycal Corp v. KPMH Peat Marwick LLP (no duty for mistake by auditing firm because the defendant didn’t know they were going to rely on the information — it was just included in annual report before there were any negotiations)

-If Gulf had said they were going to give the report to Nycal, there might have been a duty.

-There is recovery on negligent mistake on a will drafting (there is near-privity and it is really a contract for that person — you know who is relying on it)

-Narrow “near privity test” used in New York: They have to have some sort of relationship already (not even knowing they will rely on it is enough)

-Broad foreseeability test used in New Jersey: Auditors always know someone is going to rely on their work.

-Defendant negligently does something to hurt the plaintiff’s business indirectly (such as crashing into a bridge that is the only way to get to P’s store).

-No recovery for pure economic loss unless there is a contractual relationship. (532 Madison Avenue Gourmet v. Finlandia)


-Ripple effect would be too great and could be crippling

-This seems like a good place for insurance or government to jump in.

-Argument (that Rabin doesn’t like) that pure economic loss isn’t really a loss to society, just a redistribution.

-The more foreseeable the economic loss, the more just it would be to allow recovery
-In People Express Airlines v. Consolidated Rail, a fire started in D’s freight yard and caused a shutdown of the airport. Court allowed recovery there, but not for someone who was supposed to take a flight and make a business deal – again, ripple effect is too great.

-Buyer suffers pure economic loss because of seller’s negligence but contract says you can’t sue.

-No duty here – they can factor that into their price, sort of like insurance in a way

-Makes sense to allow buyer to get a better deal in exchange for the risk of economic loss (but we don’t allow people to “bargain away” safety.

BREACH

The negligence principle: whether the person was acting with the due care (for whatever that care was). California Jury instruction for negligence: Negligence is the doing of something which a reasonably prudent person would not do, or the failure to do something which a reasonably prudent person would do under similar circumstances. … It is the failure to use ordinary or reasonable care.

Use an objective standard of negligence (community expectation – more administratively feasible. It’s difficult to assess the state of mind of each person)

-Use the standard of a reasonably constituted person, not the person how he actually is. Even if the person is slower than the average person.

-In Roberts v. Ramsbottom, man has a stroke before going out on the road. Court said that because he was still conscious, he was held to the negligence standard. (Unlike Hammontree v. Jenner, where Jenner totally blacked out and wasn’t negligent)

-This case is close to the line, but consider the administrative feasibility of trying to figure out how well constituted a person is.

-In Vaughan v. Menlove, they tried to argue he was not the smartest guy. For torts, not even mental disability is a defense. Again, goes to administrative feasibility and an idea that someone should be compensated (not a punishment, a compensation)
-Learned Hand Formula: If B<PL and they didn’t act, then it’s negligence. (formula used at the appellate level to consider judgments – juries don’t know anything about the Hand Formula)

-More helpful in business judgment cases than personal judgment cases. 

-When harm is so unforeseeable, the PL term becomes very low so it’s almost impossible for the burden to be low enough to be negligent.

-Compare Adams v. Bullock, where there was no breach for the trolley wires that were hit by a kid holding a wire, and Braun v. Buffalo General Electric, where it was foreseeable that the wires over a construction site would hurt someone.

-Even when warning is very easy, not always negligence, probably because warning is not the same as burden – a feeling that you shouldn’t have to warn for everything just because it would have been enough.

-See Greene v. Sibley, where the mechanic was kneeling down to fix something

-But See U.S. v. Carroll Towing (where Learned Hand created the formula) where the burden was so small, keeping the bargee on the boat, that it has to be negligence. Here, not talking about a warning
-Plaintiff has the burden to show defendant was acting unreasonably. If the injury was unavoidable and the defendant free from blame, he will not be liable.

-Utmost care standard, formerly used for common carriers and innkeepers, etc., is dumped in Bethel v. NYC (case where wheelchair seat collapsed under him)

Role of Custom in determining breach

Custom is never definite proof, but plaintiffs can use custom to show that the defendant did not act as a reasonable person would and sometimes the defendant can use it to show he did.

-Generally, when a defendant has knowledge of the custom and still fell below the standard, there is negligence.

-Trimarco v. Klein (plaintiff fell through a non-shatter-proof glass door in D’s bathroom): Court said proof of custom coupled with showing that it was ignored is enough.

-But meeting the custom is not always definitive

-In case where tugboat sank, many boats did not have walkie-talkies but jury still said it was not reasonable to not have one.

Criminal statutes are not determinative. But they can act like a custom and be used as a guide. Look at the statutory purpose. Was it supposed to apply to such a case?

-No negligence in Gorris v. Scott where putting up fences around sheep violated the Contagious Diseases Act, but did not guide negligence that led to sheep blowing off the ship. 

-Also ask: was it a safety-type statute? In De Haen v. Rockwood, the statute saying you must have guards up near empty shafts was to keep workers from falling down, but led to negligence when something fell down the shaft and hurt someone because it was designed for a similar purpose.


-Violation of a safety statute is generally considered negligent
-Martin v. Herzog – car driving without its lights was negligence on its face.

-Exception: Court said in Bassey v. Mistrough that the safety statute not to park on the side of the road was just a guide and said no negligence when a car broke down there.

-Violation of a statute that is more of a “rules of the road” statute than a statute designed for safety is less set in stone.

-Telda v. Ellman – people walking on the wrong side of the road violated statute, but it was really more of a guide so people are in the right spot than a safety statute. Reasonable to walk on the other side of the road when traffic was heavy.

-Compliance with statute is generally not an acceptable defense because you should still be acting with reasonable care.

Proof of Negligence

Evidence that X does not usually meet reasonableness standard if prejudicial and not sufficient to show unreasonableness at the time.

-Distinguish Negri v. Stop and Shop (where plaintiff slipped on baby food that 

someone had heard fall 15 minutes earlier)

-From Gordon v. American Museum of Natural History (where plaintiff slipped on a wrapper and was trying, unsuccessfully, to show that museum had been negligent in not cleaning it up)

Res Ipsa Loquitor

The thing speaks for itself: you don’t have to know exactly what happened because it could only have happened through negligence. 

-Different that strict liability because defendant can show that he was not negligence. He has to show:



-That it could only happen due to defendant’s negligence
-Not enough in Larson v. St. Francis, where the plaintiff was hit by a chair thrown from a hotel window — there are lots of possible defendants and unfair to hold the hotel responsible for all of them

-But it is enough in Ybarra, where it’s just a small group of doctors and nurses, not all of whom would have been negligent but who were all working toward a common goal.



-That the plaintiff could not have been responsible
-(Some say also) that the defendant is in better position to know what happened, but it’s not the majority view. (Wigmore’s view)

-Prosser says superior access to info is not a necessary condition for res ipsa – it’s just when it seems more likely than not that it was negligence.

-Some courts are reluctant to allow experts in res ipsa cases in hospitals but in States v. Lourdes Hospital (where woman wakes up from surgery with an injury to her arm), they said expert testimony can be used to bridge the gap


-For the thing to speak for itself it has to be 

MEDICAL MALPRACTICE:

Here, custom is dispositive. Question is what a reasonable doctor in the field would do. Medical malpractice cases revolve around expert testimony.


-Two methods for judging whether doctor is an appropriate expert:



-Used to be “same or similar” locality rule.

-Argument for that is shows the capacity for the doctor in that locality, and it’s possible that if you use the national standard, people won’t practice where it would be more difficult to practice.

-Sheeley v. Memorial hospital shot this down, and also allowed the doctor to testify even though his expertise was more specialized than the general practitioner on trial.

-Now most have abolished that and say it’s national standard for how a reasonable doctor would act.

-Argument for national standard is that it likely raises the standard and it’s easy to implement and gets around “old boys network” of local docs vouching for local docs.

-Some states often require that the witness is practicing – the logic being that the practice may be different than the theory.

-Some courts say no experts in res ipsa cases because the thing should speak for itself (for some res ipsa cases, such as a sponge being left inside someone, no expert is necessary, but maybe for something more complicated that still couldn’t happen without negligence)

Doctors required to give reasonable information

Doctor must disclose the information material to a reasonable patient’s informed decision. So it does obligate them to tell a patient about a risky alternative procedure they wouldn’t recommend. (doesn’t obligate them to tell everything, but does obligate them to tell what a reasonable patient would want to know)

-In Matthies v. Mastromonaco, doctor thought hip surgery was too risky for an elderly woman. But woman was allowed to sue for him not givern her that option.

-Objective standard — is it material to a reasonable patient

-Note: malpractice issue is distinct – about what most doctors would prescribe or how most would perform. Even if most doctors wouldn’t have done the surgery, there is still a suit for not letting her choose. 

-It comes from the tort of battery – unwanted touching.

-For damages, courts don’t allow counterfactual thinking (the risk that the procedure not take would have been worse)

Last clear chance is still alive in medical malpractice

-If the plaintiff’s negligence didn’t enhance the risk of malpractice, it should not be considered as contributory negligence. 

-Like Fritts v. McKinne, where Fritts was drunk and hit a tree and then doctor cut a vein that was not supposed to be in the neck and he died. His drunk driving didn’t lead to the doc’s negligence. 

-Idea is that even negligent patients are entitled to non-negligent treatment.

Loss of a chance:

When it’s too hard to prove causation because there’s a good chance it would have happened anyway, you can sue for loss of a chance.

-Idea is that a doctor should not be able to avoid liability for messing up just because there was a low chance to begin with (if you had a 20 percent chance of living and someone negligently made that a zero-percent chance, they should have to compensate you)

-If you lost 20 percent of a chance (and you actually lost something – has to be some damages), then you get 20 percent. … Some courts only give loss of a chance if the chance was greater than 50 percent to begin with.

-Courts are split on whether to give full damages if it’s over 50 percent (most give full damages – otherwise all cases would be loss of a chance cases)

-Still have to show that you had a chance to begin with. In Alberts v. Shultz, Albert couldn’t show that his veins were good enough to save his leg even before the doctor’s negligence.

-Has not really been extended beyond medical malpractice. In Hardy v. Southwestern Bell Telephone Co., the court did not extend it to telephone company negligence that led to a missed 911 call (It would be too broad if you could do this).

CAUSE IN FACT

Did the incident in fact cause your injury. For most cases (slip and fall, car accidents, etc.), it’s a given. 


Two tests for cause in fact:

-But-for is the standard test: but-for X, Y would not have happened. X is necessary for Y (though not necessarily sufficient)

-Note: It’s but for the defendant’s NEGLIGENCE, Y wouldn’t have happened. In a case where a guy hits an errant golf shot and doesn’t yell fore and it hits a car: D’s negligence is not yelling fore, but his negligence was not a but-for cause – his non-negligent action was.

-In Zuchowicz, they had to show not that the drug caused the PPH, but that the negligence of over-prescribing caused the PPH. But they said showing that the side effect was from the drug and the drug was overprescribed, that was enough to show causation.

-Substantial factor test is used when the but-for situation breaks down when both D1 and D2 cause harm to the plaintiff, but if they hadn’t caused the harm, the other would have – so it’s not really but-for

-In Zuchowicz, the court said that when a negative side effect is demonstrated to be a result of a drug and the drug is wrongly prescribed in an unapproved dosage, that is enough to show the overprescription was a substantial factor.

-In Basko, substantial factor test applied when it was one defendant with two drugs and there were two possibilities: one that was negligence and one that wasn’t.

-But unlikely that it would be applied in a situation where there were two people, one negligent and one not. 

-The Restatement rejects substantial factor test for most situations other than when there are two causes for the harm, saying it goes against the idea of causation.

Probabilistic harm poses different problems.

-For instance, in Stubbs, what if 10 of the 50 people who got typhoid would have gotten it anyway.

-Generally, it’s an all or nothing approach: if it’s more likely than not that the negligence was the cause, you collect even if you might have gotten it anyway. 

-Also comes up when your exposure makes you more likely to get a disease.

-Three approaches to enhanced risk of future harm:

-You can’t recover for the second disease until you get the second disease (Simmons v. Pacor –

-Those with a better-than-even chance of getting the future disease recover. 

-If you can prove you have a 20 percent chance of getting the disease, you can collect 20 percent, but you don’t get to collect the rest later.

-Argument for probabilistic recover: proof may be hard to come up with 30 years later and companies could go insolvent in the meantime, leaving you with nothing. Better argument for deterrence if they have to pay early

-Argument against: it’s one pool of money, so paying someone who may not get the disease might take away from money available to someone who needs it.

Expert Scientific testimony:

-Plaintiff often needs experts to prove causation, and the trial judges are responsible for making sure the expert testimony is relevant and grounded in scientific research

-Daubert test is very important for expert testimony. Four parts (though it’s not a dispositive list and the trial court should be flexible:


-Whether the theory can and has been tested with scientific method


-Whether the theory was subjected to peer review


-The known potential rate of error


-Whether it is generally accepted.

Loss of a chance:

When it’s too hard to prove causation because there’s a good chance it would have happened anyway, you can sue for loss of a chance.

-Idea is that a doctor should not be able to avoid liability for messing up just because there was a low chance to begin with (if you had a 20 percent chance of living and someone negligently made that a zero-percent chance, they should have to compensate you)

-If you lost 20 percent of a chance (and you actually lost something – has to be some damages), then you get 20 percent. … Some courts only give loss of a chance if the chance was greater than 50 percent to begin with.

-Courts are split on whether to give full damages if it’s over 50 percent (most give full damages – otherwise all cases would be loss of a chance cases)

-Still have to show that you had a chance to begin with. In Alberts v. Shultz, Albert couldn’t show that his veins were good enough to save his leg even before the doctor’s negligence.

-Has not really been extended beyond medical malpractice. In Hardy v. Southwestern Bell Telephone Co., the court did not extend it to telephone company negligence that led to a missed 911 call (It would be too broad if you could do this).

JOINT AND SEVERAL LIABILITY

There may be more than one relevant cause. Situation: two drivers are negligent and collide hit a third person. If either driver was not negligent, the accident wouldn’t have happened.

-Joint liability means both defendants are liable. A few different scenarios for joint liability:


-Concerted action: two drag racers for instance are in it together


-Independent but join: situation where two drivers each drive negligently


-Respondeat superior: employer is jointly liable for employee’s action

-Several liability means the plaintiff could collect from any defendant. Some states still use joint and several liability for all situations:

-Problem is that if D2 was 99 percent at fault and D1 was 1 percent at fault, D1 is still responsible for the whole thing

-Some states have several only liability, where the plaintiff can only collect the percentage fault from each defendant

-Problem with this is that insolvency means plaintiffs get undercompensated

-Hybrid solution is several liability up to 50 percent (and if you’re more than 50 percent at fault, then you are jointly liable.) 

-Note: some states use more than 50 percent and others use at least 50 percent – makes a big difference when two people are each 50 percent at fault

-Other solutions include: retaining joint and several liability for economic damages but abolish it for non-economic damages. OR abolish joint and several if the plaintiff is partially at fault. OR keep joint and several but reallocate any insolvent party’s damages to the other parties based on their faults
When there is intentional fault being compared with negligence, logic would dictate that the person intentionally at fault (the rapist, e.g.) is much more at fault than the landlord. 


-But courts don’t apportion it this way. 

-Rest. §14 says: a D who is negligent for failure to protect the P from specific risk of an intentional tort is jointly and severally liable.

Alternative liability

When two independent tortfeasors are both negligent, but we don’t know which one caused the damage, we say they are jointly and severally liable. (Summers v. Tice)

-Does not apply if only one is negligent and we don’t know which one (Garcia v. Joseph Vince Co., have to show substantial factor test)

Market-share liability

Sindell principle (after the California case that established it) is for when it is difficult to prove which manufacturer causes your harm, but they were all producing the same drug negligently. 

-You had to join enough defendants so you had a substantial share of the market. Then, if one D had 30 percent of the market share, they were responsible for 30 percent of the damages to each plaintiff. (Several Only liability)

-Based on national market-share, not regional market share, and the idea was it would get it about right over the long run

-Hymowitz (DES case) went a step further and said defendants couldn’t be let off the hook even if they could show it wasn’t them (but plaintiffs could get full recover from one D if they could show it had to be that D)

-May not work for asbestos and other areas because asbestos had different levels of toxicity (though if you could index the toxicity and the market share, you could do it)

PROXIMATE CAUSE

Even if the D’s negligence is the but-for cause, sometimes the chain of circumstances is so attenuated that we preclude liability (even though there was duty, breach and causation)

-Cluster of cases around proximate cause – in all of them, something unexpected happened. But they are distinct areas:


-Unexpected Amount of Harm (eggshell plaintiff) – doesn’t limit recovery at all.

-Consistent with the all or nothing approach of torts. Take the victim as you find her.

-Sometimes it can be the straw that breaks the camel’s back.

-Benn v. Thomas – Car accident with guy with bad heart. A couple days later, he died. 

-Steinhauser v. Hertz Corp – shortly after a car accident, plaintiff started acting weird and was diagnosed with schizophrenia



-What about someone who likely wasn’t going to live much longer?

-Usually doesn’t get taken into account (if someone is obese or a smoker or something that will shorten their life

-But not a clear line. In Dillon v. Twin State Gas, the court said they could reduce damages for a boy who was falling and grabbed a wire and was electrocuted bc of company’s negligence.

-Note: to determine liability we ask what would happen to a normally constituted person (think emotional harm cases). But once we’re confident that damages would happen to a normally constituted person, we give that person full recovery, even outside normal constitution.

-Secondary add-on harm (ambulance driver crash) – if it arose out of the special risks imposed on the plaintiff by the defendant, then there is recovery.  


-Standard is if it is “necessary step” to recovery.

-In Wagner v. Mittendorf, defendant negligently broke the P’s leg. In recovery through no fault of his own, the P slipped and rebroke his leg. Court said D could be liable 


-But at some point you have to get back into the stream of life.

-If he gets in an accident going back to the doctor’s office six months later, probably not recoverable.

-Unexpected type of harm (polemis/wagon mound) – Two philosophies of recovery:

-Polemis philosophy: as long as the harm is a direct consequence of the negligence, it is recoverable, even if not foreseeable.

-In Polemis, it was unforeseeable that negligently dropping a board into the hull of a boat would cause an explosion that would sink the ship. But the damage was a direct consequence of the negligence, so the court gave full recovery.

-In Darby v. National Trust, man negligently let rats urinate in his pond and let someone swim in it, but the guy drowned – him drowning was not a direct cause of the accident.

-Rest. Third: “an actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortuous.”

-Wagon Mount philosophy: Harm has to be foreseeable to be recoverable.

-Court said not recovery because it was foreseeable that oil would cause damage to the dock, but not that it would start a fire. 

-Many courts use a combination of factors, including directness of consequences, foreseeability and whether the D caused the other damage.

-Intervening conduct (rape behind the bushes) – Recovery against the primary party if the intervening conduct was in the scope of the risk created by the negligence.

-Negligent defendant whose conduct creates or increases risk of a particular harm and is a substantial factor in causing the harm is relieved by an intervention ONLY IF the harm is intentionally cause by another AND the harm is not in the scope of the risk (Rest. Second §442B)

-In Doe v. Manheimer, they say no proximate cause for man who had negligently overgrown bushes. No reason to foresee that the bushes would lead violent criminal assault.

-Rape was in the scope of the risk in Hines v. Garrett where a train negligently carried a girl past her stop and she had to walk back through a bad neighborhood.

-Exact scenario does not have to be foreseeable, just that the harm was within the scope of the risk. In Addis v. Steele, there was proximate cause where there was no escape route and residents were injured in a fire set by an arsonist.

-Unexpected plaintiff (Palsgraf): Like unexpected type of harm, the two philosophies are Cardozo’s “foreseeable” harm and Andrews’ “direct consequence” harm.

-There is little public policy reasoning for allowing unforeseeable plaintiffs collect because defendants won’t consider that when determining how to act, so there is no deterrent effect

-Note: it’s not that no duty is owed to the unforeseeable victim. In Palsgraf, for example, there is a duty for the RR to act with reasonable care toward the plaintiff, but that duty wasn’t breached. They breached their duty to the guy holding the package, and the question is was that foreseeable.

-Dissent says look at it ex poste and trace the harm not to its limits, but to where an ordinary person might expect it to go.

-Hard case: think about driver hits someone and the person freaks out and kills someone else. Is the first driver responsible? Probably a direct consequence, but definitely not foreseeable.

-Kinsman cases (boats float downstream and wreck a bridge and cause a flood): All the damage was foreseeable enough for recovery. But the economic loss of not being able to use the river, not recoverable – drew the line somewhere.

DEFENSES

Contributory and comparative negligence.

Contributory negligence has to have the causation element just like regular negligence

Only a few states still use contributory negligence. 

-Sometimes contributory negligence is imputed to a third-party (in wrongful death cases, the decedent’s negligence is imputed against family’s recovery and in bystander emotional distress cases, the primary victim’s negligence is imputed as well)

Comparative fault is used by virtually every state now.

-Three types of comparative fault systems:

-Pure comparative fault: even if the plaintiff is 99 percent at fault, they can collect for 1 percent of their damages.

-Uniform Comparative Fault Act is pure. Joint and several liability with reallocating of fault of an insolvent party acording to respective percentages of fault or insolvent party.

-Plaintiff’s fault must be “not as great” as defendant’s in order to collect 

-So if it’s 50-50, the plaintiff gets nothing.



-Plaintiff’s fault must be “no greater” than defendant’s in order to collect.




-So if it’s 50-50, then the plaintiff gets 50 percent.


-Avoidable consequences is a version of comparative fault.

-Typical situation is the plaintiff is injured and doesn’t take reasonable care, exacerbating the injuries.

-There’s a real tension about what the plaintiff should be required to do:

-Can argue egg-shell plaintiff rule: why should the defendant be able to impose a certain lifestyle on a plaintiff that doesn’t want it

-Most courts are reluctant to say you don’t have to go to the hospital. You can collect for the injury, but not for what was avoidable.

-Seatbelts are another example. Most courts say it doesn’t reduce damages, or reduces them very little. (a couple say it reduces them fully)

-Last clear chance is still alive at some level

-If the plaintiff’s negligence didn’t enhance the risk of malpractice, it should not be considered as contributory negligence. 

-Like Fritts v. McKinne, where Fritts was drunk and hit a tree and then doctor cut a vein that was not supposed to be in the neck and he died. His drunk driving didn’t lead to the doc’s negligence. 

-Idea is that even negligent patients are entitled to non-negligent treatment.

Express assumed risk

When you sign a contract saying you assume all the risk for an activity, there is no duty of due care owed — if the assumption of the risk is valid. When is it valid:


-Leading factors are Tunkel factors. Agreement is invalid if:



-It concerns a business suitable for public regulation



-It is a service of great importance to the public



-There is uneven bargaining power



-There is no option for consumer to pay more to not assume the risk.

-Restatement says it should be upheld if it is freely and fairly made between parties of equal bargaining power and there is no social interest with which it interferes. 

-After the injury occurs, any agreement is a settlement and is considered a valid assumption of risk (we assume it was factored into the agreement).

-Universal disclaimers (such as sign that says park at your own risk) are not valid unless it was specifically brought to their attention.

Implied assumed risk

Limiting recovery for implied assumed risk cases can really be solved by looking at it one of two other ways: 


-No breach in situations of primary assumed risk (person is a participant)

-Spectator — plaintiff assumes the risk of injury at a baseball game, for example. They use an objective standard of danger, not a subjective look at how much a person is aware of the risk

-There really isn’t any negligence. A reasonable person can put on a baseball game without netting (and the burden in B<PL isn’t just the cost of netting – it’s a lower enjoyment of the game)

-Recreational participant — again, the burden (taking the fun out of the activity) is often too high. (Murphy v. Steeplechase – Flopper)


-At what point do you ban the ride because it is too dangerous?

-For playing sports, courts often used a heightened standard of recklessness, for instance

-What if the risk is high but it’s well-documented (like football). This is a tough question.


-Comparative negligence for secondary assumed risk (person enhanced the risk)

-Where the plaintiff’s conduct enhanced the risk, use a comparative fault scheme: so the plaintiff is only partially responsible if he is unreasonable 

-In Davenport v. Cotton Hope, plaintiff knew lights in the stairs didn’t work and there were two other options, but he kept using those stairs and injured himself (would not have been comparative fault if there had been a fire and he had no choice.

-Assumed risk is only for voluntary assumed risk. In Boddie v. Scott, plaintiff tried to stop a fire started on the D’s stove and was badly burned. Court said no assumed risk here, so he could recover.


-Firefighters and police are barred from recovery by the idea of assumed risk.

Preemption

Preemption is taking the regulatory compliance defense (that because they complied with the regulation, they should be insulated from liability) one step farther — saying the supremacy clause requires tort to be replaced in some areas.

-Argument is that when Congress carefully adopts and refines regulations, they don’t want to be overruled by the states.

-Question of whether decrees from executive agencies should also replace tort.

-When tort suit doesn’t override agency, but act as another check on compliance, that’s fine

-In Medtronic v. Lohr, product was approved through “substantially equivalent” process, which is like a rubber stamp. So court allowed tort suit here.

-In Wyeht (amputation case), new information about the drug had come out since approval, so it wouldn’t be going over the agency’s head – plus agency said they could put on stronger warnings if they wanted.

-When an agency has weighed the pros and cons, they don’t want a jury to second-guess that by looking at one set of facts.

-In Riegel v. Medtronic, catheter went through the normal, full approval process, so we trust the agency.

-Three schools of though on preemption:

-No tort suits: agency’s ability to compare the costs and benefits is so vastly superior than a jury’s that it would undermine that power.

-Always allow tort suits: compensation of victims is the goal, and that overrides concerns about preemptions

-In the middle (Rabin is in the middle leaning toward torts): Allow tort suits if there is no direct conflict with the regulation – as long as you’re not going over the same ground.

DAMAGES

Two types and three components to damages, each with their own issues:


-Special (pecuniary) damages is Medical expenses and lost income



-Easy and straightforward when you’re just looking backward.

-But we use single judgment rule, so when constructing future cases you have to consider lots of factors:


-If permanent injury, how long until retirement (not easy any more because people often don’t retire)

-Amount of income: what about promotions, raises, pensions? For unemployed, you can take into account earning potential.

-But discount because they don’t have to buy work clothes or ride the bus any more

-Discount factor: you’re giving a lump sum, so you want to give the amount that, if properly invested, would result in the amount they are supposed to get.

-General damages is pain and suffering
-It’s pretty obvious that there is damage other than medical expenses and lost income – physical pain, soreness, humiliation, depression, etc. 

-Pain and suffering is a little arbitrary be what damages aren’t

-plus, Posner says if we didn’t have them, the cost of negligence would be less and there would be more negligence and less pain and suffering

-Some states have caps on pain or suffering. Others use rations — only X times more than you get for pecuniary damages (but these undercompensate)

-Loss of enjoyment of life is part of the pain and suffering, but most of the time, is not split out as its own component. (why pull this out and not other areas like depression) (McDougald v. Garber)

-Use a “shocks the conscience” test to judge if the award for pain and suffering is excessive. 

-If they think it is excessive, the judge can grant a new trial or grant a remittitur, where they conditionally grant a new trial unless the plaintiff consents to a reduction in damages.

-Traynor, who sees tort law as insurance, wanted a more predictable level of damages because excessive awards skew premiums upward and mess up deterrence.

Two types of death cases:

-Survival action is for the time before the decedent’s death on behalf of the decedent (medical expenses, lost income and pain and suffering). Money goes to the estate.


-California doesn’t allow P&S in survival action because why should family get that pain and suffering?

-Wrongful death action is on behalf of the survivors for what they lost from death to the end of his life expectancy (the portion of lost income that would benefit the survivors).


-Virtually every state reduces the award by comparative fault


-More than half allow for loss of consortium

Insurance and the collateral source rule:

First-party insurance is what you buy to protect yourself from personal loss

Third-party insurance is what you buy to protect yourself if you injure someone else.

Auto insurance is a hybrid.


-Experience rating is used so the safer drivers aren’t subsidizing everyone else.

Collateral Source Rule prohibits evidence that the plaintiff’s expenses were modified. Three possibilities:


-Collateral source rule with no subrogation: plaintiff collects twice.

-No collateral source rule: non-optimal incentives for safety because the defendant is let off the hook cheap.

-Collateral source rule with subrogation (modern argument): We keep the appropriate incentives but don’t have the plaintiff collect twice.

-In Arambula v. Wells, the brother steps in to help with the upfront costs. He should be reimbursed – not giving that money to the defendant.

-real problem with subrogation is that 95 percent of cases settle. What percentage of that should the third-party (usually insurance) get back.

-About half the states don’t allow insurance coverage for intentional torts and similarly, about half say no insurance for punitive damages.

Punitive Damages

Almost all states allow some damage to be awarded as punishment to deter serious misconduct (usually has to be intentional). 

-A couple different rationales:



-Make sure there is adequate punishment for intentional wrongdoing.

-Taylor v. Superior Court (defendant with a history of drunk driving hits the plaintiff). It’s not enough to just have him compensate.

-To avoid gaps in criminal law enforcement where the punishment will be small or nonexistent, so the bad conduct will keep happening.

-Mathias v. Accor Economy Lodging (bed bugs). Court approved large punitive award because there is no real criminal punishment and compensatory award would not be enough to stop the bad behavior.


-Most courts do not reduce punitive damages for comparative fault of the plaintiff

-People say it’s bad to give that money to the plaintiff, but it’s treated as an incentive to sue.

-About half the states don’t allow insurance coverage for intentional torts and similarly, about half say no insurance for punitive damages.

-Some states allow punitive damages to be imputed to respondeat superior

-Restatement says no employer liability for punitive damages unless they had advanced knowledge and employed him with a conscious disregard to safety.

-It would be hard to get negligent entrustment and get punitive damages (would have to be reckless entrustment)

-Court said in State Farm v. Campbell that in most cases, a single-digit multiplier between punitive and compensatory damages was enough. 

-The previous guideposts were: degree of reprehensibility, ratio between compensatory and punitive damages, gap between punitive damages and other penalties. 

-In Phillip Morris v. Williams, court said you can’t look at other instances of the same issue when calculating punitive damages. They’re worried about serial punitive awards. 

-There was an argument in State Farm that because such few cases succeed, you had to consider the punitive award as being part of that award.

-A number of states have set up systems where a percentage of the punitive damages go into a fund. It’s not perfect, but it’s something.

STRICT LIABILITY

Strict Liability is still not “absolute.” You still have to prove there was a defect of some kind.

-Lead case is Rylands v. Fletcher (British case about cotton mill resevoir busting and flooding a neighbor’s mine). Mixed history in the U.S. – most western states reject it.

Outside of products liability, the main area of strict liability is ultrahazardous activity.

-No negligence required. You have something ultrahazardous and it hurts someone, you are liable. (See blasting cases)

-Losee v. Buchanan (defendant’s steam boiler flew from the land into the plaintiff’s land). Court said strict liability.

-Second Restatement says: one who has carried on abnormally dangerous activity is responsible for harm resulting from it even if he uses utmost care. Abnormally dangerous is described as:


-including a high degree of risk


-having a high liklihood of harm


-having an inability to lower risks through reasonable care


-not a matter of common usage


-inappropriate of place where it is being done. 


-extent to which value to a community outweighs the risks.

-Economic argument: Balance all those factors when determining if there should be a duty. (Indiana Harbor Belt RR)

-Posner says there should be incentives for reducing or relocating dangerous activity.


-Strict liability provides a deterrence and spreads the cost.

-In Chavez v. Southern Pacific – court imposed strict liability even though the government required them to carry hazardous cargo because the RR could still defer the cost.

PRODUCTS LIABILITY

A little different from strict liability because the manufacturer isn’t engaging in inherently dangerous activity.


Reasons for strict liability in products liability:

-eliminates the possibility of manufacturers underinvesting in safety because they hope a jury will get it wrong.

-forces them to continually find safer products – negligence just requires them to invest $1 in safety for $1 in accident costs.

-It spreads the risk but not to the point of socializing costs (so it keeps the incentives as well. 

-Note: it is also a hidden regressive tax because it’s a mandatory insurance policy.

Greenman v. Yuba products (man using a saw when block of wood hits him in the face) established strict liability for products in 1963 – history of tort v. warrantee is in the notes at the end.

-Then, the courts had to work out the details:


-What plaintiffs can sue?

-Bystanders as well as purchasers covered under umbrella of strict liability (Elmore v. Am. Motors Corp – where faulty car veered off the road and hit another)




-Retailers are liable as well as manufacturers (J&S)

-Manufacturer can’t insulate itself by saying the retailer must inspect the product (Vandermark v. Ford Motor Co.) – they can work this out in their sales contract.



-Does not extend to used goods sellers.

-The the risk-spreading, buyer expectation and risk reduction incentives aren’t there for a used product dealer.

-Manufacturers for government products are liable only in a very narrow situation.

-When the U.S. approved the specifications, the equipment conformed to the specifications and the manufacturer warned the U.S. about the dangers.

Restatement (Third) Products Liability broke down the topic into three areas. Manufacturing defects are strict liability; design defects and warnings are negligent standard: 


-Manufacturing defects (the faulty product that departs from the norm)



-Here, all the plaintiff needs to show is the malfunction. 

-Consumer expectations is always the standard for manufacturing defect cases.

-Causation is often argued, and contributory negligence and assumed risk are defenses.

-Design defects (design is unreasonably dangerous - negligence) We no longer say the product has to be “unreasonably dangerous,” but there has to be some sort of qualifier so manufacturers aren’t responsible for everything. Barker v. Lull Engineering said the manufacturer is liable if the product was being used in an “intended or reasonably foreseeable” manner (so it covers things like standing on a chair)

Two ways to decide design defect cases. Most states (and the Restatement) have gotten rid of the consumer expectations test.

-Consumer expectations – does it stray from how an average consumer would expect it to perform.


-No cost-benefit analysis


-No reliance on experts.


-More like strict liability

-For complex cases, consumers just don’t have a proper understanding of what the safety standard should be – no idea how the car should perform. (Soule v. General Motors – woman’s car collapsing on her leg too complex for consumer expectations)

-And a lot of accidents aren’t in the realm of consumer expectations (consumers don’t have enough experience with accidents to know if an airbag deployed too easily – Pruitt v. General Motors)

-But when something fails to meet minimum safety standards, consumer expectations is appropriate (like Campbell v. General Motors, where woman said the bus should have been designed with a  grab bar)

-Not many examples of consumer expectations. 

-Dual-purpose doctrine: can use the consumer expectations test to determine what the scope of the product was (if, for example, the product was fine for what it was supposed to do, but company marketed it in a different way – consumer expectation defines the scope)

-Excessive preventable danger – was the danger so great that consumers shouldn’t have been exposed to it even if it was within their expectations.


-Relies on experts, using standard in Daubert.

-More like a negligence test.

-Jury is supposed to consider: the gravity of the danger, the likelihood of danger, the reasonableness of a different design, the cost of the better design and the adverse consequences of the other design.

-Reasonable Alternative Design (RAD) is important to excessive preventable danger test.

-Restatement says plaintiff must show that the alternative design would have reduced the foreseeable risk of harm
-Consider the chance and extent of harm plus the effect on efficiency and utility of the product AND price

-If there is a RAD, it may not matter that the danger was open and understood by consumers. (Camacho v. Honda – case with leg bars on a motorcycle). There is a seven-part test to help consider risk-utility:

-usefulness of the product to the public, safety aspects of the product, availability of an alternative design that meets the same need and safety requirements, ability to make the change without too much cost or change to the product, user’s ability to avoid danger with due care, user’s knowledge of the danger and ability of the manufacturer to spread the cost.

-No RAD does not bar recovery for the plaintiff if the product is unsafe. Question can be put to the jury to see whether the costs outweight the utility.


-Warning defects (Looks very much like negligence)

-Some risks are so obvious that warnings are unnecessary – no need for a warning not to drink too much tequila or ride in the bed of a pickup truck. Some are closer to the line: jury had to decide whether it was obvious enough that babies could choke on marshmallow’s.



-Two types of warning defects:

-Those aimed to reduce risk by alerting users to the best way to use a product

-No need for an “encyclopedic warning” of every possible danger. Just have to know the general type of danger that you’re facing (In Hood v. Ryobi, didn’t have to tell him that the blade could fly off – it was enough that he knew getting cut was a risk).

-In Ragans v. Miriam Collins, the bottle warned of serious injury from mixing two liquids, but she thought that meant injury to her scalp, not blowing up in her face – court said this was a jury decision.

-Cost of warnings is not negligible – court says too many warnings could have the opposite effect.

-Note: could you also have a design defect for these types of warnings – it couldn’t do what you wanted it to do.

-Those aimed to inform users of unavoidable risks (like side effects of drugs)

-Courts say no duty to change a product because of allergies if the benefit outweighs the cost. But there is a duty to warn if a group of people suffers from the allergy

-Learned Intermediary Doctrine: The idea that the drug manufacturer is only responsible for telling the doctor because, for prescription drugs, the patient will talk to the doctor and the doctor does a better job at personalizing the risk for the patient.

-Exception: Manufacturer must directly warn the consumer for mass immunizations, when there is little doctor contact.

-Exception: Manufacturer must also directly warn for a class of products that included nicotine and birth control (probably because they’re drugs people request from their doctors with little discussion)

-In Edwards v. Basel Pharma, man died of nicotine overdose. No LID because it is in this exception. Product warned of fainting, and jury said that was insufficient.

-Some courts have scrapped the LID altogether because there is so much advertising by drug companies (they’re getting the benefit of talking directly to the consumer for advertising but not the risk of having to explain the side effects).


-Warnings after product is already on the market
-Situation: Defendant puts a product on the market and then the plaintiffs are injured and then new information comes out about the risk.

-Virtually all states use ex ante approach: only look at the information the company had or should have had at the time of injury. (negligence approach)

-Ex poste approach is: there is a risk intrinsic to the product, so it is defective (strict liability approach)

-Beshada is the only case that takes this view and the NJ court limited it to asbestos

-If the manufacturer is held to a high level of responsibility and the burden is shifted to the defendant, the two approaches would be very similar (but most don’t do this)

-Situation: Plaintiff suffers the harm after the new evidence of danger comes out. Some courts say yes, there is a duty to warn and then the jury has to decide whether a reasonable seller would have warned (did he know the buyers, etc.)

DEFENSES FOR PRODUCTS LIABILITY

Comparative Fault

Plaintiff is barred not for failing to guard against the defect or because he assumed the risk, but ONLY if he failed to act as a reasonable person would with respect to the car.

-Failure to discover or guard against the defect is not a defense that bars the plaintiff

-E.g. would be tire explodes if you go above 70. If you go above 70, you’re negligent, but you’re not expecting the tire to explode, so not barred.

-In Binakonsky v. Ford Motor Co., the decedent was drunk and hit a tree. Didn’t know car was going to blow up. Not responsible for extra damage caused by car blowing up.


-These cases go both ways

-Knowing about the defect does not count as assuming the risk
-But failing to act reasonably in light of the known defect is a bar.

-e.g. in the strict liability realm: if you’re passing a truck and don’t see the dynamite sign, you’re not barred. But if you see it and ignore it, you are barred.

-Plaintiff in General Motors v. Sanchez didn’t put the car in park and it rolled back on top of him because of a defect. Reasonable person would put the parking brake on.

Work-related injuries (after workers’ comp, worker sues manufacturer for the rest of their damages)

Some difference defenses for work-place injuries:


-Third-party modifications:

-Saying the plaintiff (or more often the employer) modified the product can be a bar on the plaintiff’s recovery against manufacturer. 

-It’s a proximate cause argument – employer was the proximate cause, not the manufacturer. (Jones v. Ryobi – printing press had guard removed for efficiency)

-Some courts bar the claim if there was a substantial modification, others if there was any modification. 

-Exception: When the product doesn’t work properly as designed so everyone is removing the guards to make it work properly. In Anderson v. Nissei, the court ruled that the product was ineffective with the guards because it shut down easily and took a long time to start back up.

-Though, custom is not always sufficient to show reasonableness. But it should be considered.

-Some courts consider lack of a manufacturer’s warning not to take off the guard if the employee can show proximate cause that warning would have made a difference. (Liriano v. Hobart – employee gets recovery even though guard of meat grinder was taken off because there was no warning)

-Employee assumes the risk – either because:

-Employer removes the guard and employee doesn’t know (assumed risk won’t apply)

-Employer removes the guard and employee knows (most common situation)

-Most courts consider the coercive situation and say the employee wasn’t really assuming the risk (might still be shielded from liability based on modification – see above – but not based on assumed risk)

-Employee removes the guard because he wants to do the job more quickly – maybe he get paid per product made, for instance (here, jury would consider comparative fault)

-Buyer chose not to purchase safety feature
-Buyer, not the manufacturer is in the best position to make the cost-benefit analysis and they can factor that into their price (Scarangella v. Thomas Built Buses, where bus without reverse horns ran over an employee)


-troublesome because the buyer can make that trade-off knowing he only partially insures under workers comp. 

TORT REFORM AND LEGISLATIVE NO-FAULT

Incremental tort reform focused on damages in small areas: caps on noneconmic loss, caps on punitive damages, altering the collateral source rule, scheduling contingency fees.

-Arguments against caps: Leads to less deterrence, it misses the real boom in expenses, which is increasing costs of medical expenses.

Total package from Rabin:

-For P&S: Scheduling is more appealing than a cap. A cap just hits the most seriously injured. Scheduling is taking the injury and lining it up with a proper award.

-Collateral Source Rule: Not opposed to eliminating it, but perhaps allow recoupment of the premiums paid to the insurance company.

-Joint & Several Liability: California approach: several only for P&S. But for out of pocket loss, keep J&S so the plaintiff gets that money back.

-Strong argument that attorney fees should be allowed as part of the award.

-Tort bases loss allocation on wrongful D and deserving P.

-Workers comp and no fault bases loss allocation on social welfare, but it’s injuries “arising out of” (the workplace, the car accident, etc)

-Social insurance is social welfare with no arising out of – eligibility is loss (for any reason)

THINGS TO THINK ABOUT 

For different alternatives to tort:

-Deterrence value is No. 1, but sometimes tort doesn’t reach the people who need to be deterred. 

-Adequate compensation – so a system that is administratively inexpensive and treats like cases in a like manner (predictability)

-Make sure everyone gets basic recovery (P&S is less important.)

Workers comp:


-Worker collects for injuries on the job without fault


-Collects usually full med expenses and 2/3 of lost income with a ceiling


-Only time you collect against employer is serious wrongdoing. 

-Very small companies don’t have to do workers comp. (most states don’t include agriculture workers either)

-Regulation goes alongside workers comp to create deterrence incentives (OCSA) But OCSA not good at regulating problems like back strain from lifting too much – just does structural factors.

Auto No-Fault


-NY has the most far-reaching


-Every driver has to have basic coverage - $50k of first-party insurance.


-Does not replace tort. Over $50k, it can go into tort.

-Arguably very little deterrent value in auto because the worst drivers are undeterrable, so no-fault is a nice replacement.

911 Scheme

-Radical departure – ex poste and provided for unlimited loast income and survival benefits, though Feinberg reined that in by creating a grid for loss income and gave flat fee to spouses and children.

-Had strong collateral source limitation (makes sense, no deterrence needed)

-Option to reject the benefits and go to tort, but 97 percent opted for the fund. It just made a quick end to it – where tort claims are just finishing up now. Plus, tort was very uncertain because of weak causation arguments and proximate cause arguments. Not foreseeable at all.

-Government wanted tort in part so airline didn’t go broke.

-Should terror victims be singled out for recovery? No one in Katrina got a fund?

Notion of Medical no fault hard to define because there is so much uncertainty. 


-How do normal side effects get built into the scheme.

Socialized scheme like NZ

-Political will to replace tort almost certainly isn’t here in this country.

-We could break off the deterrence from the compensation if we wanted a stronger regulation model.

-Then we could have a fund – and maybe the fund could go after the harm doers to replenish the coffers. Fund would seek money paid out, so not P&S.

I also like the idea of a scheme at the Michigan hospital where they go to the patients with offers as soon as there’s a problem.

Random stuff

How much discretion should be left to the jury? 


-Tension between creating rules and creating standards.

-Rule: Holmes (in B&O RR v. Goodman) says if the rule of conduct is clear, it shouldn’t go to a jury. The judge can look the case and see that the standard falls below the reasonable person standard if we have a clear line of what the reasonable person standard is. In Goodman he said each person should get out of the car and check for a train. Holmes is a strong advocate of making the law predicatable. 

-Standard: Cardozo (in Pokora v. Wabash RR) has a different view, limiting rules of law that say you need to act in X manner and saying that the jury should decide based on a reasonable person standard. 

-When the conduct falls so far below any permissible standard, then the judge can make the decision.

-Pure question of fact (was the driver going above the speed limit) always gets decided by the jury

-Pure question of law (are motorcycles under the standard of vehicles) is always decided by the judge. 

-Gray area is something like: Is the defendant negligent driving 55 when it’s rainy or foggy.

Three scenarios here about causation: 

-Probabilistic recovery (70 percent chance your injury came from X’s negligence): that’s not loss of a chance; that’s typical causation question where you have two or three or more possible causes. 

-Two-disease rule (P wants to sue now for the chance that he will suffer a different disease later): distinct from both of them.

-Loss of a chance (harm has occurred; can there be recovery based on the possibility that the harm would have been avoided but for X’s negligence)

Notes on Toxic harms:

Causation is particularly interesting with toxic harms, as we saw in stubbs. These are long latency claims and they unfold over time. 

Another interesting issue is class-actions or consolidations. It’s hard to consolidate a nationwide class because everyone has had different levels of exposure and damages and their behavior, etc. Lawyers tried in tobacco litigation and failed. Then tried to certify classes state-by-state and still failed. 

Another question is medical monitoring. Should the asbestos manufacturers be responsible for paying for medical monitoring for everyone in a community forever? There’s concern about opening the floodgates. And when they do allow it, should it be a lump some or put into a supervised fund – courts don’t like administering a lump sum.

The big tobacco suit was on behalf of the states for Medicaid reimbursement.

-Go over comparative fault questions at the end of day 17 as practice.

Pain and suffering

Pretty self-explanatory physical pain, soreness, humiliation, depression, etc are included in pain and suffering. It seems obvious that the harm in an accident is higher than medical bills. It is a little bit arbitrary, but what damages aren’t?

Arguments Against P&S: Some argue that it would be more consistent to just eliminate them. There have also been efforts to come up with tables.


-no insurance for pain and suffering.


-Meaningless for restorative terms – it doesn’t put the plaintiff where he was.

Arguments For: Posner says it’s an important part of damages: If they were not recoverable, the cost of negligence would be less and there would be more negligence and more pain and suffering and higher societal costs.


-also, rough substitute for intangible loss. 


-Finally, attorney fees come out of P&S – otherwise, we’re undercompensating 
the victim

Blumstein suggested giving juries figures that said what the top 10 percent were, middle 50 percent, etc, so they could judge based on other verdicts. And if they’re going to give a verdict on the outer limits, they have to say why.

-Posner says in Alprin that judges should have the leeway to adjust up or down.

-other theories involve ratios (pegging intangible loss to recovery for tangible loss and making adjustments (though that says someone has less pain if they make less money)

-Some states have caps on pain and suffering

History of warranty vs. tort for products liability:

-MacPherson (1916 – tort): displaced privity and replaced it with duty of due care.

-Ryan (1931 – warranty): created a warranty of merchantable quality that went with food products

-Henningson (1960 – warranty): Expanded warranty beyond food to all products that are designed to be used by consumers. At that point, warranties by auto makers were generally limited to replacement parts. NJ Supreme Court said it was offensive to limit warranties like that. 

-Greenman v. Yuba Products (1963 – torts, three years after Traynor’s concurrence in Escola): Man is using a saw properly when a piece of wood comes up and hits him in the face. Traynor says that a manufacturer is strictly liable when a product they know will be used without inspection injures someone. Warranty only covers the people who buy the product. 

Note that tort is just one way to create incentives —  there are a lot of regulatory options as well: FDA, FAA, Consumer Product Safety Commission, EPA. 

They very in might. For the FDA, it’s comprehensive: every drug must be certified. FAA is piecemeat, auto safety is piecemeal. 


- 1 -


