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A. THEROIES OF TORT
A-1. Deterrence
· Goal is not to prevent all risk or all accidents

· Rather find the optimal amount of harm weighing social good.

· Ex. Pharmaceutical drugs

· Views tort system as a method of social control via incentive structures

· Goal of minimizing the cost of accidents, including:

· Harms to individuals

· Cost of prevention

· Administrative costs

A-2. Corrective Justice
· Moral:

· Defendant has done a wrong by treating the plaintiff as a moral inferior

· Goal is to restore a moral balance and make the victim whole
· Bi-polarity: individual wrongdoer who compensates an individual victim

· Undercut by presence of insurance, which interrupts the bipolarity by introducing a third party, and has the wrongdoer not personally restore the balance, even if the victim is made whole.

· Autonomy/Libertarian:
· As between two innocents, put the liability on the one who acts.

1. INTENTIONAL TORTS
1. Intent

a. To act

b. To harm

2. Act

3. Causation 

4. Damages

Interests protected:

1. Physical person

a. Battery (trespass to person) [Vosburg, Garratt, White]

2. Property

a. Trespass to land [Dougherty]

3. Emotional

a. Assault [I de S]

b. Offensive battery [Alcorn]

c. Intentional infliction of emotional distress (IIED) [Wilkinson]

Defenses
1. Consent [Mohr]

2. Insanity [McGuire]

3. Use of force to protect property [Bird]

4. Necessity [Ploof, Vincent]

5. Self-defense [Courvoisier

1.1 Battery
· Biggest issue is intent
· Powerful defense: Consent (see Mohr). 

· RST: §13: Battery, Harmful Contact
· Act

· Intending to cause

· Harmful or offensive contact with the person or third person, OR an imminent apprehension of such contact, AND

· A harmful contact directly or indirectly results

· [Un-consented to]

· RTT: §1: Intent:
· A person acts with intent to produce a consequence if:

· (a) the person acts with the purpose of producing that consequence; OR

· (b) the person acts knowing that the consequence is substantially certain to result
· RTT endorses the single intent rule
· Single intent: Act intending to cause contact

· Dual intent: Act to cause contact and to do harm

· RTT §1 (Intent) embraces single intent, but allows both intent to harm and to contact

· Single intent allows for greater bodily integrity
· Single intent is more of a plaintiff-friendly view, and does not follow moral culpability for intent to harm. 

· Paradigmatic intentional tort has both intent to cause content and to cause harm

· Vosburg v. Putney ( Single Intent
· Jury ruled that D did not intend to harm P, but should still be liable (special verdict)

· Judge ruled D did intend to do an unlawful act
· Harm happened in an ordered classroom, not implied license of the playground
· If the act is unlawful, the intention to perform that act is unlawful

· Possible the same act would have been allowed on the playground with its "implied license."

· Causation: Tricky, appeared the "slight kick" was the "exciting cause" of the harm

· Eggshell skull rule: D is responsible for all harm that comes to P as a result of D's unlawful act, no matter how much it is. "Take your victim as you find them."

· Whereas contract shares costs between parties, intentional tortfeasors get all of the "gains" while victims bear all of the costs. Contract = consensual and negotiated.

· Garratt v. Dailey ( Single Intent, know to a substantial certainty that unwanted contact follows

· 5-year-old boy pulls chair out from under aunt as she sits

· If boy knew to a substantial certainty that aunt would hit the ground ( battery

· If boy did not know that contact would follow ( not battery

· Intent to injure is not necessary. Only intentionally acting while knowing to substantial certainty that unwanted contact might arise. 

· Boy would probably not be liable for mistakenly or inadvertently moving chair

· White v. Univ. of Idaho ( Single Intent: Piano teacher demonstrates pressure on keyboard on P's shoulder, causes need to remove a rib and other damages. 

· Issue = no consent: Touching was unwanted, and caused damage, and was intentional

· Court ignores RST's requirement for offensive intent (intent to do harm), and found piano teacher liable. 

· Policy:

· L+E: Could go too far, deterring any touching whatsoever

· Autonomy: Decision foregrounds bodily integrity
· Note: Univ. of Idaho argued this was battery (instead of negligence) so their insurance wouldn't cover it (Insurance rarely covers intentional torts)

· Chamallas & Wriggins: Domestic violence as battery, IIED (verbal), or false imprisonment
· Do away with vestiges of interspousal immunity ("coverture")

· Lack of insurance is huge barrier: Usually exclude "intentional acts" or "family member exclusion" when one family member sues another

· DV exclusion from insurance liability basically reinstitutes interspousal immunity

· Could be "moral hazard" problem of insuring DV, but it's not like DV is deterred under the current system.

· Statutes of limitations typically shorter for intentional harms than negligence: barrier

· In many cases, impossible for DV victims to file claim near the time of the injury
· Workplace harassment as IIED
· Torts offer higher damages than statutes (Title VII capped b/t $50k and $300k)

· Looser evidentiary standards: Only intent/act/causation/damages instead of the prima facie case for discrimination.

1.1.1 Consent
· A powerful affirmative ∆ against battery; element of π's case for battery

· Mohr v. Williams: Patient consented to operation on right ear; Doctor operated on left ear

· There was no consent for the different operation ( "violent assault"

· There was no emergency (life wasn't in danger, jury ruled no emergency, not necessity)

· Emergency is an exception to consent -- life-threatening

· W/out a consent defense, wrong operation = battery

· Same single intent (cites Vosburg): Intent to do an unlawful act = unlawful intent.

· Policy: High value to bodily autonomy
· RST §13: Absence of consent is essential to the plaintiff's case, and is part of plaintiff's burden

· Need for consent gave rise to consent forms
· Signed consent form gives presumption of full consent, previous conversations notwithstanding

· Implied consent: O'Brien v. Cunard Steamship, woman held out her arm for smallpox vaccine, ruled as giving implied consent by her actions. 

1.1.2 Insanity
· Another affirmative defense
· McGuire v. Almy: Insane person who performs intentional unlawful act can be held liable

· ∆ capable of entertaining, and did entertain, intent to perform unlawful act

· Autonomy-based CJ: B/t two innocents, put liability on the one who acts

· Deterrence: Incentivize those who watch over insane persons/their estates to take the proper precautions against them causing harm to others.

· Corrective CJ? No sense of moral fault here. 

· Polmatier: Schizophrenic man who kills father-in-law held liable.

· RST §2, cmt b:  "A muscular reaction is always an act unless it is a purely reflexive reaction in which the mind and will have no share."

· Holding: "he could make a schizophrenic or crazy choice."

1.1.3 Self-Defense
· Complete privilege, affirmative defense
· Courvoisier v. Raymond: ∆ Courvoisier thinks π Raymond was an intruder and shot him, but π is really a cop. Trial court refused jury instruction that ∆ could have been justified in self-defense.

· Individuals can reasonably use force to repel force

· State of mind mattered: If Courvoisier justifiably believed he was under attack, self-defense was appropriate under the circumstances.

· Self-defense of others allowed: Must still be reasonable/calibrated.

1.2 Property (Trespass, Necessity)
· Property afforded high protection

· Damage NOT a strong element
· Strict liability-esque

· Dougherty v. Stepp (1835): ∆ liable for trespass to π's land

· "Every unauthorized, and therefore unlawful entry, into the close of another, is a trespass."

· Fictional damages: Treading down of the grass/shrubbery

· Intentionally entering another's land, even w/o knowledge, is trespass

· Trespass:

· Both on land and under surface

· Intent = intentionally entering another's land, NOT intent to harm the land

1.2.1 Necessity
· Affirmative defense
· Incomplete privilege: Can trespass on another's land during the necessity (Ploof), but must leave when necessity lifts, and must repay any damage caused (Vincent). 

· Ploof v. Putnam: Ploofs, "pirates of Lake Champlain," moor at Putnam's dock during storm. Putnam's servant unmoored Ploofs' sloop, and it was destroyed. 

· Ploof = π: Necessity not asserted as defense
· Necessity applies with special force to preservation of human life

· Dock owner had a duty not to unmoor the sloop during the storm
· Hypos:

· What if the dock owner had asked for payment to moor at the dock?

· No time to bargain under emergency circumstances, dock owner could have extracted a huge price. Morally suspect. 

· What if every sloop owner knew of dangerous weather conditions that the Ploofs ignored?

· Human life at high value, even if partially at fault

· Necessity is circumscribed as incomplete privilege, only available at limited periods. 

· What if Ploofs wanted to stay after the storm ended?

· No: Incomplete privilege: Where necessity ends, trespass begins

· What if dock owner uses force to repel the sloop?

· Would be allowed if resisting force was calibrated/equal

· What if dockowner has special knowledge about how to moor a boat?

· No duty to rescue.

· Vincent v. Lake Erie: π dock owner; ∆ ship: Ship anchors to dock through storm, causes damage. Held: Ship must repay damage to dock.
· L+E: Making ∆ liable for damage gives dock owner incentive not to install spikes on its dock to repel ships in need. Keeps the dock open in cases of necessity. 

· Unjust enrichment rationale: Ship owner shouldn't be unjustly enriched by using dock without paying for it to protect the ship's more valuable property. 

· This was a contractual relationship, somewhat different from stranger situation
· General average contribution: In time of emergency, master of a ship may jettison cargo in order to save the ship/remaining cargo. Plaintiffs then compensated on pro rata basis (contribution) from all other cargo/ship owners. [Mouse's Case]

· Incentivizes master to minimize aggregate losses since all will have to pay equally.

1.2.2 Use of force to protect property
· Must be calibrated to the invading force
· Bird v. Holbrook: ∆ liable to π for shooting from a spring gun without posted notice when π trespassed to retrieve his peacocks. 

· No notice, done at distance = liable for harm
· Posner: Ingenious accommodation of two legitimate activities, growing tulips and raising peacocks: "One who sets a spring gun must post notices that he has done so."

· Overwhelming force to protect property is not allowed

· Katko v. Briney (IA 1971): Spring gun case; Can't cause bodily injury or death to protect property if totally disproportionate. 
1.3 Emotional Harms
· Critique of torts as categorizing harms into hierarchies, with emotional harms near the bottom

· Emotional harms used to be only recoverable if parasitic to physical harms

1.3.1 Assault
· Threat + immediate harm
· Not just a nebulous threat (Tuberville v. Savage [1669]: "If it were not assize-time, I would not take such language from you" -- not assault)

· "Mere words do not amount to an assault"

· Either attempted battery (trying to hit, miss) OR distinct threat is compensable

· RST §21: Assault
· Liable if actor acts, intending to cause harmful or offensive contact OR an imminent apprehension of such a contact AND

· The other is put in imminent apprehension (apprehension = perception, NOT fear)

· I de S v. W de S (1349): Man saw π's wife and struck out (at door, or at her?) with hatchet

· The harm compensated is the fear out of a distinct threat of harm

1.3.2 Offensive Battery
· Alcorn v. Mitchell (1872): A plaintiff in a court proceeding spits on the defendant; Defendant sues for offensive battery and wins. 

· Spitting was "the greatest indignity, highly provocative of retaliation by force, and the law…should afford substantial protection against such outrages."

· RST §18. Battery: Offensive Contact:
· Acts intending to cause offensive contact or an imminent apprehension, and contact results

· Includes things closely attached, like striking plaintiff's cane
· Knowledge of offensive contact not needed:

· A kisses B while asleep, but does not awaken/harm her. A still liable. (RST §18 cmt d). 

1.3.3 Intentional Infliction of Emotional Distress
· RST §46: Elements:

· Extreme and outrageous conduct

· Must go beyond all possible bounds of decency

· Leads average member of community to exclaim, "Outrageous!" 

· Intent or recklessness

· Causation

· Severe emotional distress

2. NEGLIGENCE
1. Duty

2. Breach

3. Causation

4. Damages

2.1. DUTY/BREACH
2.1.1 Reasonable Person

· Holmes, The Common Law
· Argument for negligence as opposed to strict liability for unintentional harms
· Tort law should hold people responsible for the foreseeable consequences of their actions
· Otherwise, we might as well hold people liable for merely existing
· Objective standard: What a reasonable person would do under the circumstances (a fictitious "reasonable person")
· Living in society requires people to conform to certain standards
· People with certain incapacities are only required to take the care for which they are capable
· A blind person externally showing he is blind allows others to regulate their behavior (L+E Perspective)
· On flip side, if person has a defect that others can't perceive, that creates a problem of foreseeability and reasonable expectation from everyone else. 
· Young/Old:
· RTT does NOT reduce liability for old age, but does for youth 
· Roberts v. Ring (1919): 77-yr-old driver (Ring) hits 7-yr-old boy (Roberts) with his car at a slow speed. 
· Ring (77) was negligent in choosing to drive, knowing that he might not be able to see or act quickly to stop an accident
· Roberts (7) held only to standard of other children
· RTT: Child under 5 incapable of negligence
· Beginner/Expert:
· Beginners held to same standard as experts
· Otherwise, beginners would undertake activities that would pose danger to others.
· Exception: Stranger vs. Special Relationship: Inexperienced drivers not held to same R.P. standard as their instructors (because of special relationship), but are held to same R.P. standard against pedestrians (strangers)
· Daniels v. Evans (1966): 19-yr-old on motorcycle killed after collision with car
· Minors undertaking adult activities are held to the normal R.P. standard
· Public safety: Unfair to drivers who can't tell a minor is behind the wheel
· Experts held to a higher standard of care if they hold themselves out as an expert
· Breunig v. Am. Fam. Ins. Co. (1970): Woman who hallucinated while driving was liable because there was forewarning that she was mentally ill.

· Only defense would be suddenly and temporary insanity: Impossible to take care with no forewarning; with forewarning, reasonable person can take care.

· Cites 3 policy reasons for holding permanently insane individuals liable:

1. Libertarian C.J.: Between two innocents, liability on one who acts.

2. L+E: Induce those interested in person's estate to restrain that person (McGuire)

3. Avoid false claims of insanity

· N.B.: Breunig is NOT case of permanent insanity
· RTT: Courts usually exonerate Ds for "sudden incapacitation" but NOT for sudden mental illness

· Others still take the Breunig approach and disallow liability for sudden mental illness

· Gould v. Am. Fam. Mutual Ins. (1996): Institutionalized Setting: Rejects Breunig approach to holding permanently insane individual liable

· Caretakers knew risk of injury, institutionalized person not likely to fake it, those interested in estate have already restrained the person and would not be induced to take greater care.

· Denver & Rio Grande RR. V. Peterson: Wealth is not usually considered in assessing liability. 

· Exception: wealth factors into punitive damages, but not compensatory damages

2.1.2 Hand Formula
· U.S. v. Carroll Towing (1947): Judge Learned Hand: A barge broke loose from its mooring and ran into a tanker, which punctured the barge's hull. Barge sank and barge's cargo of flour for the U.S. gov't was dumped. Issue: Was bargee negligent in failing to be on board when the barge broke free? Holding: Neg. for absence during business  hours. 

· B < PL

· B = Burden, Cost for D to take more precautions

· P = Probability of injury occurring

· L = Loss, the amount of injury that actually occurs

· Formula is rough cost/benefit expression
· Some accidents are worth preventing, some are not. 

· RTT §3 definition of negligence includes B, P, and L

· Hand Formula is applied ex ante. 
· **Apply Formula to each precaution that could be taken individually 

· Note on custom: If having bargee on board at night were customary, that custom would control. Question left open in this case. 

· Andrews v. United Airlines (1994): Andrews injured by bag falling from overhead bin. UA held to higher standard of common carrier: "duty of utmost care and vigilance." Holding: P stated valid claim of negligence to survive summary judgment.

· Application of Hand Formula: P's view: 

· Low B: Additional safeguards like nets not prohibitively expensive

· High PL: Expert testimony of 135 similar incidents

· Application of Hand Formula: D's view: 

· High B: Would be very expensive to add additional safeguards beyond standard in-flight announcements.

· Low P: These accidents rarely happen

· Hand Formula works on the margin: 

· UA already took care with in-flight announcements. Cost of B is whether marginal cost would justify take additional care.

· Critiques of Hand Formula:

· Cannot be easily applied: No way to accurately estimate B, P, or L

· In deterrence, come up with optimal amount of precaution.

· The goal is not to stop all harm; rather it's to come up with an acceptable level of risk to maximize benefit in society

· Under-deterrence: 

· L could be systematically undervalued

· The formula assumes that every time there's a harm, the injured person actually brings suit and recovers: Rarely happens that way (1-in-8 med mal cases never bring suit)

· P could be systematically under (or over) valued:

· In personal injuries, no good way for individuals to assess the P of accidents -- no market from which to draw inferences or data

· Over-deterrence: Risk aversion will lead to taking above the optimal level of care so as not to come close to the line of liability. Cliff-like nature of negligence standard.
· Assumes risk neutrality, when some might be more risk averse or risk seeking

· Cooter & Porat: Hand Formula doesn't take into account costs of self-harm
· Might make sense from Corrective Justice standpoint

· From L&E standpoint, systematically under-deters social costs

· Many accidents involve joint risk (i.e. driving a car, wearing seat belt)

· Hindsight Bias: Everything looks more likely ex ante after it actually happened

· Systematically raises P in minds of juries

2.1.3 Custom

· Custom can be an external standard to make "reasonable care" less uncertain.

· Two extreme views:

· Titus v. Bradford (Pa. 1890): Custom is dispositive
· Rounded railroad car on flat truck, tied down with wire. Cleared upon visible inspection, but kills RR brakeman. Holding: No negligence because industry practice followed.

· Concern about letting juries decide how businesses are run.

· Mayhew v. Sullivan Mining Co. (Me. 1884): Custom is irrelevant
· Mining Co's practice of leaving bucket holes unguarded and unmarked on mine-shaft platforms is NOT a defense against negligence.

· [In Hand Formula, B could have been very high to take precautions…]

· Possible to reconcile these two cases?

· Titus is consensual while Mayhew is stranger ( custom plays less of a role with strangers/independent contractors

· Assumption of the risk is a powerful defense in older employment-related injuries.

· Synthesis: The T.J. Hooper (S.D.N.Y 1931; 2d Cir. 1932)

· Tugs not equipped with reliable radios missed weather report of storm and crashed. Other ships with radios heard the report and safely docked. 

· S.D.N.Y. sees a universal custom of having radios, and finds T.J. Hooper negligent for breaking custom

· 2d Cir.: Judge Hand sees no custom (most radios owned privately by crewmembers), but the tug still negligent because of 

· Upshot: Custom is evidence, but not dispositive
· Sword and Shield: RTT:LPEH §13(a)-(b):
· π Sword: Deviating from custom is evidence of negligence

· ∆ Shield: Following custom is evidence of non-negligence

· Pros of using custom as reasonable care standard:

· Represents long-term validation of B<PL analysis within an industry

· Predictability/stability

· Easier to administer

· External standard limits jury discretion

· Cons of custom:

· "Whole calling may have unduly lagged" -- industry systematically takes less care

· Sticking to custom can deter innovation: New practices won't be taken up because adhering to custom shields from liability

· Industries may collude to create customs below the level of reasonable care

· Medical Malpractice

· Typically follows a custom standard very closely

· Generally requires expert testimony
· **Don’t forget causation inquiry: Though custom determines "n" in Med Mal, causation is still a high bar for π. 

· Lama v. Borras (1st Cir. 1994): Doctor's failure to prescribe "conservative treatment" was negligent.

· To prove negligence in med.mal: 1) What was the standard of medical care applicable to the case?; 2) Proof that med personnel failed to follow those norms; 3) Causal relation between act or omission of physician and the injury.

· Every expert witness cited necessity of "conservative treatment" before lumbar disc surgery, and believed that such treatment would have eliminated the need for surgery in overwhelming number of cases.

· Suit was also against the Hospital: No vicarious liability defense for the physician, but hospital also liable for negligence in failure to record patient progress.

· "Two schools" problem: If there are two established schools of medical thought, and a practitioner follows only one of them when injury results, is there negligence?

· Pa. Supreme Court ruled NO, but must be significant number of doctors following the school of thought in question

· The "Locality Rule:"

· Used to hold that doctors were only held to the standards of local doctors

· More recently, doctors held to national medical standards
· Lucy Webb Hayes Nat'l Training School v. Perotti (D.C. Cir. 1969): Allowed evidence that mental institution that did not follow its own custom was therefore negligent.

· RTT equivocates on using an entity's own custom as evidence

· Using private custom against ∆ might seem unfair, but Π might have relied on that custom before injury. 

· Informed Consent: It's own tort, separate from med. mal. 

· Canterbury v. Spence (D.C. Cir. 1972): Both med mal and informed consent claims

· Π complained of back pain, ∆ advised π to undergo surgery but did not warn about the risks involved.

· Informed consent = duty to disclose: Must disclose enough info for patient to make an intelligent choice

· Exceptions to informed consent:

· Life-threatening necessity when patient is unconscious

· If disclosure would fundamentally harm patient's mental state

· Two objective standards:
· Scope of disclosure: Info a reasonably prudent patient would have needed to know ex ante to make an informed choice.
· Causation: Answer if patient would have made a different choice with better information.
· Worried about hindsight bias: hence objective rather than subjective tests

· Patient does NOT have to understand, but Doctor DOES have to disclose, even if not asked.

· Hyman & Silver: 

· Argument in favor of med mal liability

· Separates ex ante communication and ex post communication

· Informed consent liability could encourage ex ante communication with patients, where it could do the most good;

· It may discourage ex post communication with patients about mistakes, but this is less useful to patient than ex ante info anyway; 

· The impact on ex post communication with medical colleagues is unclear either way.

· Mello and Brennan: Improving Med. Mal. Ins. Deterrent Effects
· Channeling: Institutions like hospitals are better placed to respond to med mal deterrent effects than individuals (they are repeat players). Thus, channel individual doctors' efforts into the institution by holding institutions liable for med mal instead of doctors. 

· Mismatch Problem: Most actual cases of negligence are not followed up by suit; many non-negligent cases are subject to suit

· Experience Rating: Base premiums on medical outcomes, i.e. on the experience of each hospital individually, rather than by region and practice

· No-Fault Compensation: Would reduce frequency of litigation while compensating victims, without a formal finding of negligence.

2.1.4 Statutes & Regulations
· The fourth way to measure "n" neg. 

· Like custom, refers to an external standard
· Importing liability from statutes: Possibilities: 

· 1. Statutes set out an explicit private right of action (PROA)
· 2. Statutes do not enact explicit PROA:

· a. Only public enforcement, no private right

· b. Statute includes implied PROA

· Explicit statutory PROA: In this case, π can sue under the PROA and doesn't need a negligence claim in tort.

· Implied statutory PROA: 
· Uhr v. East Greenbush Cent. Sch. Dist. (N.Y. 1999): School failed to perform scoliosis test. If no explicit PROA, is there an implied PROA?

· 1. Is π within class of persons protected? YES

· 2. Would a PROA further the legislative purpose (class of risks)? YES

· 3. Would a PROA be consistent with legislative scheme? NO

· State law creates public enforcement mechanism, and did not contemplate private tort suits as enforcement
· Negligence per se: The statute sets the standard of care that is imported into common law negligence claims. 
· MARTIN V. HERZOG: (Cardozo) π drove buggy at night w/o headlights, in violation of a law mandating buggy headlights, and was killed. Holding for ∆: Violation of the statute is not just evidence of negligence, but negligence per se 

· Neg per se IF: Victim within class of persons protected, harm within class of risks meant to prevent.

· **Don’t forget causation inquiry: Neg per se is "n" standard, NOT "N"

· Escape hatch: "unexcused" omissions are negligent. Could be an excuse. 

· Converse: Tedla v. Ellman (1939): π and brother were walking along busy road on the right side, with traffic, when brother was killed. Law was to walk on left side of road. 

· Court held legislature would not have wanted people to follow the law to their own detriment. 

· Pre-existing common law rule was codified into statute. Thus, common-law exception also still valid. 
· Osborne v. McMasters: Drugstore clerk sold π lethal poison without labeling it as such, violating one of two laws about labeling. 

· Class of persons: Law designed to protect consumers

· Class of risks: Law designed to prevent risk of poisoning

· Stimpson v. Wellington Service Corp: Truck driven on city street in violation of tonnage limit law broke pipes in π's building underground.

· Class of risks? Court holds that while damage to streets is primary purpose, a secondary purpose was preventing damage to surrounding property.

· STATUTORY PURPOSE LIMITATION: Gorris v. Scott: Shipper did not pen in sheep on a boat, all sheep fell off and drowned. Holding: ∆ NOT negligent because the applicable statute, Contagious Diseases (Animals) Act of 1869, was meant for a different class of risks (animal diseases, not falling and drowning). 

· Judge vs. Jury
· Holmes: Juries are useful to establish norms; over time, a judge can take over
· Kenneth Abraham: 
· Unbounded decisions (Reasoanble Person and Hand Formula) allow juries to create norms

· Con: Inconsistent and unpredictable results

· Pro: Juries lend legitimacy to judgments

· Bounded decisions (custom, statutes) 

· Pro: Allow juries to straightforwardly apply external standards.

· Con: However, many external standards lack legitimacy. Custom loses political accountability

· Other arguments favoring juries:
· Conscience of the community
· More adaptive to social change
· Other concerns about juries:
· Hindsight Bias: Juries may assess injuries ex post rather than ex ante

· P in Hand Formula looks overlarge 

· Anchoring: Juries will anchor on any number put before them

· Too influenced by sympathy
· Bad at cost-benefit analysis

· Costly

· Judges also have enormous power:

· Judges share many of the same biases as juries

· Jury instructions are up to judges' allowing

· Judges determine admissibility of evidence

2.1.5 Res Ipsa Loquitor
· Literally, "the thing speaks for itself"

· Used to determine "n" by inferring negligence

· Byrne v. Boadle (1863): Seminal RIL case. Barrel falls from ∆'s building and strikes plaintiff, causing injury. 

· Negligence inferred through RIL

· Burden shift: If π can show RIL, burden is on ∆ to show no negligence.

· Prosser Test:
1. Event must be of kind which normally does not happen without negligence.

2. Exclusive control: Instrumentality must be in exclusive control of ∆. 

a. Non-delegable duty applies (Colmenares Vivas escalator in public airport)

b. Can defeat RIL by showing instrumentality was not in ∆'s exclusive control.

3. Injury not from any voluntary action of π.

· RST Test: Relaxes exclusive control

1. Event ordinarily does not occur without negligence

2. Other potential causes, including π, are eliminated by the evidence

3. Inferred negligence is within the scope of ∆'s duty to π

· Comment g: Usually π will show that the instrumentality causing injury was within exclusive control of ∆. 

· RTT Test: Eliminates exclusive control

1. Accident is of a type that ordinarily occurs as a result of the negligence of a class of actors of which defendant is the relevant member. 

· Colmenares Vivas v. Sun Alliance Ins. Co. (1986): Mr. Colmenares Vivas injured when escalator handrail in publicly maintained airport abruptly stopped, making Mrs. Colmenares fall and hit her husband. 

· Applies Prosser Test:
1. An escalator handrail probably would not stop on its own without negligence. Not enough to just show injury -- it was undisputed that handrail malfunctioned.

2. Nondelegable duty: The Ports Authority, charged with public safety, cannot delegate its public duty to maintain escalators. Fulfills exclusive control prong. 

3. Plaintiff's actions: No evidence that π caused the accident.

· Ybarra v. Spangard (1944): One π, many ∆s. π admitted for appendicitis surgery and put under anesthetic. After surgery, pain in right arm/shoulder developed into paralysis. 

· Information forcing: Deployed RIL (Prosser Test) to infer negligence and use as an information forcing tool against many ∆s

· By allowing RIL to help constitute prima facie case, burden shifts to the ∆s to provide an "initial explanation" of which ∆ may be the relevant actor

· Π was at evidentiary disadvantage to show which instrumentality caused the harm because he was unconscious. 

· Worried about "conspiracy of silence" among ∆s.

· Ybarra includes both RIL and expert testimony: allowed in some jurisdictions.
2.1.6 Emotional Harms
Negligent Infliction of Emotional Distress - could argue that the issues related to this tort are about duty or causation (like Cardozo/Andrews debate in Palsgraf). Liability expanded gradual over time.

· Physical Impact Rule (Mitchell v. Rochester Railway) - Recovery for emotional distress ONLY IF there is some physical injury. Plaintiff who had miscarriage when horses got too close couldn’t recover because they didn’t touch her.

· The cause of the harm -- emotional trauma -- mattered in denying recovery for miscarriage. Inherently gendered.

· Formalist distinction only: courts were allowing recovery for emotional injury when physical impact was very small. 

· A hair on the roof of the mouth -- doctrine stretched to breaking point

· Chamallas lecture: Old English tort of "Criminal conversation" (adultery)

· A husband would sue the man with whom his wife had had intercourse.

· Was considered a loss of exclusivity to the sexual acts of his wife. Thought to be a permanent loss.
· What happens if you flip the genders, and sue the woman who had intercourse with her husband, no claim. 

· Thought that the harm was simply emotional distress, not cognizable. 

· Zone of Danger Rule - witness of an accident involving a loved one can only recover if she was close to actually have feared for her own life. This seems particularly artificial because the victim’s sister was within the zone of danger but mother wasn’t even though they were all together. Those outside zone were called "bystanders"
· iii. Dillon v. Legg (1968) - plaintiff can recover for emotional harms as long as they were reasonably foreseeable.

· Plaintiff had to have been close to the scene of the accident

· Had to witness the accident directly

· Had to be closely related to the victim

· Dillon rule puts special limitations on liability for NIED - could say that the court is importing policy concerns into proximate cause or limiting where there are duties.

· (A) The limitations are mostly foreseeability based. They also enforce traditional notions
of close family relationships.

· (B) The rule that you take a victim as you find her still applies, but limits on scope of duty and proximate cause limit its practical effect.
· Chamallas and Kerber critique tort law for undervaluing emotional interests.
· RTT has finally declared that physical harm, even if caused by fright, should get same legal treatment as any other case of physical harm.
2.1.7 No duty rules/Affirmative duties
A. No Duty to Rescue: Why or why not?
· Strong common-law tradition of individualism

· Hyman: Pragmatic view

· There's not really a problem of not enough rescue. 

· There might actually be too much rescue, including some damage that did not need to be done.

· Epstein: Libertarian/autonomy-inspired corrective justice view

· Against duty to rescue

· If duty to rescue, is there also a duty to donate $10 to save a life elsewhere?

· By imposing a duty to rescue, liberty is restricted

· Posner: Social contract view (i.e. Epstein's argument is absurd)

· In favor of duty to rescue

· Ex ante, what would everyone in society agree to?

· An implicit restriction of personal autonomy to respect others' autonomy

· Reciprocity of protection: Liability for breaching duty to protect, but also an entitlement to be protected.

· Bender: Feminist view

· Favors duty to rescue

· Humans are all connected and should recognize harms that violate that connection

· Contra Epstein (supra)

· Incentive-based view:

· Not imposing duty to rescue might induce people to avoid situations in which they'd need to be rescued.

· Might also incentivize people with the capacity to rescue against getting into situations that give rise to liability.

· The swimmer who refuses to go to the beach

· Administrative concern: 

· If there are 50 people on the bridge who see one person fall, are all of them liable?

· Good Samaritan Statutes:

· Generally do not impose affirmative duty to rescue

· Rather, shield certain medical professionals from liability for attempting rescue.

· Worried about well-meaning but inept individuals who do more harm than good.

· Exception: Vermont: Imposes affirmative duty to rescue

· Fines low (capped at $100)

· High threshold: "knows" another is in "grave physical harm"

· Does not create PROA

Affirmative duty to warn 3rd parties by expanding scope of "special relationships:"
· Tarasoff v. Regents of the University of California (1976): 

· Role of psychotherapist imposes special duty to warn if a 3rd party is specifically named in relation to intent to harm. Does not reject common law rule of no duty to warn (fn. 5).

· Applies Rowland factors: Most important is foreseeability: Duty of care owed to those who would come to foreseeable harm. 

· Why not impose a duty when general intent of violence is expressed, but not a specific person?

a) Would impose wide liability for non-specific threats. Might need a liability shield against defamation. Might stretch current rule too far. 

· Notable dissent: "new duty is certain to result in a net increase in violence" 

· Incentive-based view: The most dangerous people in need of psychotherapy will seek treatment because their consultations might not be disclosed
B. Affirmative Duties of Property Owners
Common law tripartite division for entrants onto land: 

· Robert Addie & Sons v. Dumbreck (1929, Scot.): ∆ not held liable for injury to child while playing on haulage pulley system because child was a trespasser to whom no duty was owed.

1. Invitees (Shared business interest): Duty to take reasonable care to keep premises safe

2. Licencees ("Social Guest"): Duty to not create or warn of "trap" (concealed dangers)

3. Trespassers: Duty to avoid willful and wanton acts; NO duty of reasonable care owed

Rejecting the tripartite disctinction:
· Rowland v. Christian (1969): Man sues his friend for injury sustained by hidden fracture in porcelain faucet in her apartment. Man wins suit. 

· Rejects tripartite division. Imposes same duty of care in all circumstances.
· APPLY FACTOR TEST:
a) Foreseeability of harm to plaintiff

b) Degree of certainty that π suffered injury

c) Closeness of connection between ∆'s conduct and π's harm

d) Moral blame attached to ∆'s conduct

e) Policy of preventing future harm

f) Extent of burden on ∆ and consequences to the community for imposing a duty

g) Availability, cost, and prevalence of insurance for the risk involved.

· Some states have totally gotten rid of the tripartite categories in favor of balancing test to figure out whether there is a duty. Others have kept the trespasser category but gotten rid of the other two.
2.2 PLAINTIFF'S CONDUCT & DEFENSES
2.2.1 Contributory Negligence/Assumption of Risk
· Defendant, beyond a general denial of negligence, can raise certain affirmative defenses

· Contributory negligence (still available in 5 jurisdictions)

· Assumption of the Risk

A. Contributory Negligence
Historical view:

· Two views: Contributory negligence was an evenly applied doctrine that prevented plaintiff's from recovering, or a "cunning trap" enforced for the benefit of powerful rail companies.

· Doctrinally, contributory negligence is all-or-nothing: Complete and total bar to recovery

· Butterfield v. Forrester (K.B. 1809): Man injured by negligent placement of highway obstruction while riding his horse violently was barred from recovery for contributory negligence. 

· Beems v. Chicago, Rock Island & Peoria R.R. (Iowa 1882): Upholds contributory negligence as a bar for π's recovery, but finds π, a brakeman, not contributorily negligent.

· Can be difficult for ∆ to prevail on contrib.neg. affirmative defense in modern litigation.

· Gyerman v. United States Lines Co. (Cal. 1972): Longshoreman injured by negligently-stacked fishmeal. ∆ raises contributory neg, found neg itself. Cal. overturned trial judge that barred π's recovery, and remanded for new trial to reevaluate π's negligence. Still upholds contrib.neg. as standard. 

· Absolute property right:

· LeRoy Fibre Co (1914): Flax company not contributorily negligent for placing flax too close to train tracks. Property owner has absolute right to do whatever they want with their property.

· Holmes concurrence: Cheapest cost avoider. If flax was so close that a train taking reasonable care that it would still light on fire, might consider imposing a burden on a property owner to place the flax further away. 

· Coase: Reciprocal duties: If there must be a choice between two social goods (flax vs. freight transport), must weigh the relative costs of each to determine how to allocate the imposition of a duty of care. Assign liability to the least cost avoider. [See: nuisance]

Policy: Negligence vs. Strict Liability:

· L+E: Both neg and S.L will induce optimal care on ∆, but:

· Theoretically, negligence will induce optimal care on both π and ∆.
· ∆ will take reasonable care to avoid liability

· Between level of reasonable care and actual risk of injury, there is residual risk
· Π will take care to avoid the residual risk of paying full cost of accident

· So, theoretically, there should be no accidents under a negligence regime (of course, there are anyway), and contributory negligence shouldn't be needed.  Yet, contributory negligence was the rule for centuries before move to comparative.

· Under Strict Liability: The is no residual risk placed on π, therefore not inducing π to take optimal care
· Contributory negligence would help induce optimal care on π

· Strict liability, like negligence, will induce ∆ to take optimal care if damages are set correctly
· Cost-benefit analysis for benefit to ∆ minus damages to π.

· Remember the cliff-like nature of negligence: Will usually induce ∆s to take more than the optimal level of care to stay away from the line of negligence

B. Assumption of the Risk (AoR)
· Historically began in workplace settings (Lamson), and moved to entertainment/sports (Steeplechase, Meistrich). Workplace harms replaced by no-fault worker's compensation
· Traditionally, deciding to continue working was assuming the risk of the work
· Lamson v. American Axe (1900): Man injured by hatchet at a hatchet manufacturing company. Worker had told supervisor of dangers of new rack. Holmes held: Worker assumed the risk of the job, had choice to leave but did not, barred from recovery.

· ∆'s negligence went unquestioned. But π's assumption of risk barred suit.

· Fellow Servant Rule: Historical, even harsher: If the worker caused harm and suffered injury, employer is not liable, period.

· Modern AoR bars recovery if danger is inherent in the thing/activity itself
· Murphy v. Steeplechase, "The Flopper" (1929): Plaintiff assumed the risk of normal injury by deciding to ride The Flopper at Coney Island

· "The timorous may stay at home."

· Dangers inherent: the name, witnessing others ride the machine.

· Ways to avoid AoR defense: If risks go beyond inherent ones

· Trap/concealed danger: If padding had been absent, or some other danger was concealed, π would not be barred. No trap alleged.

· Unusual movement: If Flopper had moved unusually violently

· Clearly dangerous: If the ride clearly/repeatedly caused injury, it wouldn't be immune from liability

· Primary vs. Secondary AoR [after comparative negligence]
· Primary: ∆ owes no duty of care to π, and is not negligent. Π assumed a reasonable, known risk for which ∆ was not responsible. (Murphy)

· Spectator sports mostly primary

· Knight v. Jewett (Cal. 1992): π broke pinkie in co-ed game of touch football. ∆ not liable because π assumed risk of playing. ∆ did not owe a duty of care beyond avoiding reckless behavior. The injury occurred in the regular course of gameplay. 

· Secondary: ∆ owes a duty of care to π for imposing unreasonable risks, but π knows of the danger and undertakes the activity anyway. 

· Meistrich v. Casino Arena Attractions (1959): Ice skater π saw ∆ not properly treat ice rink, and then π skated anyway and was injured. ∆ was negligent, but π assumed the risk by apprehending the negligence and ignoring it. 

· Policies behind AoR:

· Privileges personal autonomy: AoR is line b/t tort and contract

· Risk premiums: Allowing people to assume risk. Worker's comp pays out ex post, but perhaps people would take more hazardous jobs with hazard pay ex ante
· Worker's comp replaced many risk premiums. However, people might still want to opt out of worker's comp (if available -- usually not) 1) to get higher recovery in tort and 2) to incentivize employers to take better care.

· Last Clear Chance
· Mitigates harshness of contributory negligence: "Davies' dying donkey"

· "The party who has a clear opportunity of avoiding the accident, notwithstanding the negligence of his opponent, is considered solely responsible for it." [Quoted in Fuller v. Illinois Central R.R.]

· RST accounts for helpless plaintiffs (negligently put themselves at risk) and inattentive plaintiffs (could, and ∆ knows π could, discover danger but does not)

· Some L+E scholars like last clear chance as a cheapest cost avoider argument. 

· Critics say LCC was just an intermediary on the way to comparative negligence.
2.2.2 Comparative Negligence
· Contributory negligence almost completely gave way to comparative standard b/t '68-'75. 

· Li v. Yellow Cab Company of California (Cal. 1975): Li π tried crossing 3 lanes of traffic, ∆ ran yellow light at excessive speed and hit π.

· Li policy arguments for/against:

· Fairness/Justice: Not fair or just that someone who bears some small responsibility be entirely barred from recovery from ∆ who might be more at fault.

· Mitigates all-or-nothing quality of contributory negligence

· Experience: 25 states had already switched to comparative regime.

· Practical matters: 

· Last clear chance is abolished with comparative negligence (folds into regular negligence)

· Assumption of the risk is folded into comparative formula 

· Comparative negligence does not apply to willful, wanton, intentional acts
· Forms of comparative negligence:

· Pure: π can recover no matter what their percentage of fault

· 50 percent: π can only recover if π was less than 50% responsible. 

· [Insurance companies vastly prefer 50% rule]

· [Admiralty applied clean 50-50 split before U.S. v. Reliable Transfer, which adopted pure comparative neg.]

· Other policy arguments:

· Fairness/Justice: Not fair or just that someone who bears some small responsibility be entirely barred from recovery from ∆ who might be more at fault.

· Mitigates all-or-nothing quality of contributory negligence
· L+E deterrence? Mixed bag -- deterrence effect could cut either way.
· Would depend on the amounts people would be willing to pay for avoiding a certain percentage-chance of harm. 

· Legitimacy:

· Pro: More respect for the judicial system if we're up-front about comparative scheme, instead of juries surreptitiously calculating comparative fault in determining plaintiff awards. 

· Con: Sends more questions to juries as special verdicts -- more chances for juries to contradict each other. 

· No one knows how meaningful comparative numbers are.

· Administrability: 

· Contributory negligence is easier to administer

· Comparative negligence gives more autonomy to the jury

2.3 CAUSATION
· Π must show by preponderance of the evidence ("more likely than not," greater than 50%) that ∆'s negligence caused Π 's harm. 

· Two components:

· Cause-in-fact
· Proximate cause (Scope of liability)
2.3.1 Cause-in-Fact
· "But-for" causation

· RTT §26: "when the harm would not have occurred absent the conduct."

· Cmt. b: conduct needs to be only a (as opposed to the) factual cause

· New York Central R.R. v. Grimstad (1920): Suit on behalf of dead barge captain, when life preserver was not provided on board. RR's "n" is established. Held: It is not certain that woman would have been able to save husband "but for" the absence of a life buoy. 

· Establishing breach of duty of care is a general inquiry into optimal standard of care. Causation individuates a case to the particular incident. 
· N.B.: res ipsa loquitor is a bit of both

· Must establish ∆'s negligence caused harm -- not just ∆'s act. Strong causal link:
· Zuchowitz v. U.S. (2d Cir. 1998) [Calabresi]: Not enough to show that the drug Danocrine caused π's PPH. Must show that doctor's negligence (over-prescribing and overdose of Danocrine) caused π's PPH.

· Showing a strong causal link:

1. A negligent act is wrongful because it increases the risk of a particular type of harm.

2. That type of harm occurs. 

· FDA regulations and Martin v. Herzog (buggy sans headlights, neg per se)

· Martin: Can't forget causation. Because the law existed specifically to avoid risk of crashes, presumption that no headlights caused crash unless ∆ can prove otherwise (streetlights present, etc.)

· FDA dosage recommendations are present for the same reason
· Similar to class of risks analysis for causation

· Burden shifts to ∆ to provide some interruption in causal chain

· See also Liriano v. Hobart (also Calabresi): Strong causal link between failure to warn of meat grinder danger and crushing of hand in grinder.

· Burden shifts to ∆ to show that injury occurred from a cause other than the normal cause inferred from the strong causal link.
· "Recurring miss" problem: 
· When ∆'s "n" is precisely why there is no evidence, ∆ will be under-deterred from taking care, because the lack of prove is to their advantage. 

· Evidential loss theory in Haft v. Lone Palm Hotel (Cal. 1970)

· Facts: Father and son drown at hotel pool that lacked lifeguard or a warning sign, as mandated by Cal. law. 
· Burden shifts to ∆ to provide evidence of non-negligence (not widely followed)

· Levmore: 

· Concerned with cases in which ∆ is more than 0% but less than 50% likely to have caused injury

· Lone Palm Hotel: It's likely a warning sign only had a small, say 10% chance, of preventing injury

· If hotel operators knew that absence of lifeguard or sign only created 10% chance of harm, the hotels would never post either

· In such cases, preponderance of evidence standard leads to massive under-deterrence through recurring miss. 
· "Failure to warn" and informed-consent cases fit "recurring miss" pattern: Disclosure would change behavior in only small percentage of people, but  
· Assign liability/damages to ∆ based on probabilistic determination: If 10% chance ∆ is liable, assign 10% damages to ∆.  

· Other options: Restitution, or burden shift (as in Lone Palm). 

2.3.2 Theories of Liability and Causation
Liability
1. Joint and Several: Each of multiple defendants could be liable for full damage that each caused in part

a. No contribution 

i. Union Stock Yards (U.S. 1905): Reaffirms general common-law rule of no contribution for one ∆ against another ∆ when both are negligent.

1. Both ∆ railroad and ∆ stockyard were liable for π stockyard employee's injury for failure to inspect. Enforces contribution ban.

ii. Policies behind no contribution rule

1. Notion that harms are indivisible

2. Law won't aid a deliberate wrongdoer (squares with contrib. neg.)

iii. Exceptions to no contribution rule

1. Indemnification: When the party π sued was not involved in the wrongdoing -- Gray v. Boston Gas Light Co, where ∆1 homeowner sued ∆2 gas company for attaching telegraph wires that caused π's harm to ∆1's chimney without ∆1's knowledge.
b. Contribution 

i. Cal. Civil Code (1957): Established right of contribution based on pro rata share (total damages split evenly among liable tortfeasors -- NOT several)

1. Exempted deliberate wrongdoers

2. American Motorcycle Assn (Cal. 1978): Enacts proportionate shares among several tortfeasors. "partial equitable indemnity"

3. Both AMA and the Viking Motorcycle Club liable for π's injuries at amateur motorcycle race. 

4. Keeps California's rule of joint and several liability: π should be able to recover for whole injury

5. Didn't want to flout Cal. Civil Code

2. **Several: Each of multiple defendants liable only for the share of damage each caused
· Policy discussion on liability theory:

· Defendants prefer several liability: Only liability for their share of the fault.

· Plaintiffs are assured of full compensation under joint and several liability. 

· Several liability more burdensome for plaintiff.

· Under joint and several liability, plaintiffs are incentivized to sue the defendant with the most assets. 

· Plaintiffs' attorneys reluctant to sue defendants with few assets: contingent fee
· Jurisdictions mix and match comparative or contributory negligence standards with joint & several or several liability

· NY: If joint tortfeasor 50% or less culpable, jointly liable for economic damages (full damages), but not for noneconomic (several, partial damages according to fault)

Theories of Causation

a. Strong causal link

b. Must establish ∆'s negligence caused harm -- not just ∆'s act. Strong causal link:
i. Zuchowitz v. U.S. (2d Cir. 1998) [Calabresi]: Not enough to show that the drug Danocrine caused π's PPH. Must show that doctor's negligence (over-prescribing and overdose of Danocrine) caused π's PPH.

ii. Showing a strong causal link:

1. A negligent act is wrongful because it increases the risk of a particular type of harm.

2. That type of harm occurs. 

2. Concert of Action/Joint Causation: A and B (Kingston)
a. ∆1 can escape liability by showing their negligence did not cause the harm. Burden shift.
b. RTT: If multiple acts occur, each of which alone could have caused the damage, each is considered the factual cause of the harm. 

i. Same with two lesser fires that join into a greater whole, and with overdetermined harms (three men push a car over cliff when two would have suffice -- all three are jointly liable)
c. Kingston v. Chicago & N.W. RR (1927): Two fires come together and burn a house, the origin of one started by ∆. Since the other fire was of human origin, and both fires were a "but for" cause of the destruction, ∆ is liable for the whole.

i. Joint liability for indivisible harm.

ii. Burden placed on ∆ to show that its fire was not the proximate cause of the destruction. 

d. RST favored apportioning damages as much as possible (and RTT follows)

i. Apportion fault among ∆s when harms are distinct, or each contribution to harms can be discerned. Where harm is truly indivisible, don't apportion.

3. Alternative Liability: A or B 
a. All ∆s have breached duty of care ("n"), at least one did not cause the harm, yet all are liable
b. Summers v. Tice (1948): Two quail hunters shoot a third at the same time, one wound at issue could only come from one gun. 

i. Burden shift to ∆s to show which one caused the harm

ii. Fairness rationale: Allow non-negligent π to recover for full injury
4. Market Share Liability (Sindell, Hymowitz, Skipworth)
a. Prima Facie Case: (Sindell)

i. All ∆s are potential tortfeasors (all "n")

ii. The product is fungible (easily substituted)

iii. Π, through no fault of their own, cannot identify true culprit

iv. Substantially all manufacturers are named as defendants
b. Sindell v. Abbott Labs (1980): 5 DES manufacturer ∆s held liable to the extent of their market share, as long as they had a "substantial percentage" of market

i. Not "alternative liability" as in Summers, b/c not all ∆s present in court

ii. Not "concert of action," because DES manufacturers did not act in concert

iii. Sindell did allow exculpatory evidence (one company that did not manufacture DES at time injury was caused)

c. Hymowitz v. Eli Lilly & Co. (1989): Did not allow exculpatory evidence.

i. If not guilty in this case, increased chance of culpability in a future case ( cheaper administratively if ∆ can't exonerate itself in an individual case

d. Lead paint: Skipworth v. Lead Industries Ass'n (1997): Did not allow market share liability. 

i. Amount of time elapsed far too extensive: Lead paint manufacturers came in and out of market for a century

ii. Lead paint is not fungible like DES -- many types of lead paint

5. Loss of Chance

a. Almost exclusively deployed in med. mal. context

b. Herskovitz v. Group Health Cooperative (1983): π died of lung cancer, went from 39% chance of living if diagnosis had been proper to 25% chance. 

i. Incentive rationale: Not allowing recovery for people w/ less than 50% chance of living might systematically disincentivize doctors to take care for those patients with less chance to live. 

ii. Why only med mal? Greater value for life/limb; Info asymmetry b/t patients and doctors

iii. Damages: Not total, only those stemming from premature death.

c. RTT: Only compensate π for lost opportunity = adverse outcome – (ex ante chance of outcome w/o ∆'s negligence – ex ante chance of outcome w/ ∆'s negligence) 

i. ["The adverse outcome discounted by the difference between the ex ante probability of the outcome in light of the defendant's negligence and the probability of the outcome absent the defendant's negligence."]

ii. Probabalistic measure (a la Levmore)

iii. Why limit to med mal? Three factors:

1. Contractual relationship b/t doctor and patient

2. Reasonably good empirical evidence about the loss of chance

3. Frequently a doctor's negligence will deprive a patient of an already less -than-50% chance of living. 

· 2.3.3 Proximate Cause (Scope of Liability)
· Even if factual caused is established, ∆ might not be legally liable

· Often cause-in-fact and proximate cause overlap

· The wrong way to measure proximate cause: Ryan v. New York Central R.R. (1866): Railroad sets fire to its own woodshed, fire spreads to π's house. Held: No proximate cause, because 1) fire spreading depended on accidental circumstances of wind and weather (don't all fires?), and 2) it would impose crushing liability for the RR to in-effect insure all 3rd parties. 

· However, 3rd party insurance is almost ubiquitous today.

· Ruled fire to shed was "ordinary and natural result" of train sparks, but the fire spreading was not "ordinary and natural"

· Rely on Directness and Foresight tests instead:

∆ acts ( π injured
t=0

 t=1

A. Directness test: Start at t=1 and look backward for any intervening causes.

· Look for breaks in chain of causation: 3rd parties, acts of nature, etc

· In re Polemis (1921): Dropped wooden plank ignites petrol vapor and blows up ship. Directness: The negligently dropped plank directly caused the explosion, with no intervening causes. 

· Foresight used under duty/breach, NOT causation. 

B. Foresight test: Start at t=0 and look forward for the foreseeable consequences that could arise from an action.
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· Wagon Mound I (1961): Burning of Morts Dock was not a reasonably foreseeable consequence of spilled oil across the harbor. Held: ∆ not liable.

· If directness test applied, there were at least two intervening causes: 1) π's consultation with CalTex, and 2) π's workers igniting the fire with welding debris. So would have come out the same way under Polemis (which the court dismisses)

· Wagon Mount II (1967): Same facts, but π owned a ship destroyed by the fire. Held: ∆ liable, because of evidence that the ship's destruction was reasonably foreseeable. 

· [Possible allocation among multiple tortfeasors through foreseeability before age of apportionment: WMII allowed recovery because ship was not at all negligent, while WMI gave no recovery to Morts Dock, which was partially responsible for causing the fire. Blunt instrument, not necessary in a comparative regime]

· Palsgraf v. LIRR (1928), Cardozo: Case turns on duty, NOT on causation. Applies foreseeability to whether there was a duty of care -- holds the harm was outside reasonable foreseeability, so there was no duty to prevent that type of harm. 

· "The risk reasonably to be perceived defines the duty to be obeyed, and risk imports relation."

· Poster child for moral corrective justice
· Dissent (Andrews): sees as causation issue, and proximate cause "is all a question of expediency."

· Duty/causation difference: Duty goes to judge as legal question; Causation goes to jury as fact question. 
· RST: §431 "Substantial factor" test. ∆'s conduct must be "substantial factor" in the harm, "lead reasonable men to regard it as a cause."

· ∆ is held liable if there is deliberate 3rd party intervention, because ∆ allowed room for a 3rd party to cause harm. 

· Almost every court follows RST

· RTT: "When a force of nature or an independent act is also a factual cause of harm, an actor's liability is limited to those harms that result from the risks that made the actor's conduct tortious." RTT: LPEH §34

3. STRICT LIABILITY
3.1 Strict Liability vs. Negligence
· World is a sea of negligence, with pockets of strict liability:

· Unusually dangerous activities (Indiana R.R.)

· Conversion (Poggi v. Scott, Moore v. Regents; Kremen)

· Trespass to chattel (Intel v. Hamidi)

· Nuisance

Coase Theorem
· In theory, both S.L. and neg. will induce optimal care by ∆

· Hypo: Driver and pedestrian

· Hexagon If neither S.L. or neg.: Driver will always drive fast. No reason to slow. 

· Rectangles If neg.: Driver will take full benefit of driving moderately ahead of lower benefit of driving slowly or difference between benefit and cost of liability for driving fast [At $80 and $50, no "n"; at $20, "n"]

· Oval If S.L.: Driver will take difference between benefit and cost of liability and drive moderately
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Automobile Accident Example — Driver's Care Affects Expected
Accident Cost

Behavior Benefit Expected Benefit
of to Accident Cost Minus
Driver Driver to Pedestrian

Drive rapidly $120
Drive moderately
Drive slowly





· Negligence will simultaneously induce π to take care because of residual risk
· However, neg. will NOT reduce activity levels
· Strict Liability will not induce π to take care (no residual risk), so must have contributory negligence paired with S.L. to induce π's behavior
· S.L. WILL reduce activity level 
3.2 Abnormally Dangerous Activities
RST §519: S.L. for those engaged in abnormally dangerous activities, limited to the kind of harm that makes the activity abnormally dangerous.

· If dynamite is stored and does not explode, but the storage container falls and hits a pedestrian, the possession of dynamite is not considered abnormally dangerous.

· Only if the dynamite explodes and injures someone does it give rise to liability

RST §520: Activity is abnormally dangerous if: 

· It entails high degree of risk of harm to person, land, and/or chattels

· Unable to eliminate risk by use of reasonable care

· Cmt h: Most things can be made safer w/ reasonable care. Those that cannot are considered abnormally dangerous. 

· Activity is not a matter of common usage
· Cmt i. In common usage if carried on by "the great mass of mankind or by many people in the community," i.e. driving, but NOT blasting.

· Activity is inappropriate in the place it is carried out

· Extent to which its value to community outweighs its dangerous attributes

· Cmt k: Cost-benefit analysis is a factor

RTT §20: Abnormally dangerous activity if: 

· Activity creates a "foreseeable and highly significant risk of physical harm" even under reasonable care, AND

· Activity is not one of common usage

· [Gets rid of most categories spelled out in RST]

Reciprocal/Non-reciprocal Risks, Fletcher

· Most risks in society are reciprocal: Risks from children, pets, automobiles are imposed on most members of society while each imposes those risks on others. 

· Some risks are non-reciprocal, like housing wild animals. These are well carved-out by strict liability.

Indiana Harbor Belt R.R. v. American Cyanamid Co. (1990), Posner: Does NOT impose S.L. on Am. Cyanamid b/c reasonable care could have avoided the accident more cheaply. 

· Social benefit to transporting chemicals = don't want to limit activity level through S.L.

· Would be prohibitively costly to re-route chemicals away from major metro areas. 

· Rerouting might actually cause more spills elsewhere than the current scheme
3.3 Conversion
Conversion liability stems from ∆ interfering with π's right to ownership or possession of property.

· By asking, "Has ∆ dispossessed π of their property right?", tort is often at frontier of establishing new property interests
Poggi v. Scott (Cal. 1914): ∆ liable for conversion of π's barrels, even though ∆ did not realize that π owned the barrels or that they were filled with π's wine. 

· S.L.: Liability even when no negligence or intent to convert property
Moore v. Regents of the University of California (Cal. 1990): π Moore charges doctors, Regents w/ conversion for using his cell line for profit without consent. Held: No conversion.

· Cell line is not a property interest

· Fairness: Court worried about need to protect innocent parties who use the cell line down the chain -- does not want to impose strict liability on those parties. 

· Incentive Effects: 

· Liability would dull incentives for medical innovation. 
· Activity-level argument: don't want to reduce socially beneficial activity

· Practical consideration: Leave this kind of regulation to the legislature; Disclosure obligations already protect patients (π was already collecting on informed consent claim).
Kremen v. Cohen (9th Cir. 2003), Kozinski: Kremen suing Network Solutions, Inc. for conversion for dispossessing Kremen of his domain name "sex.com." Held: Conversion

· Domain name is a property interest

· Fairness: Nothing unfair about holding a company responsible for giving away the property of another, with or without fault. 

· Autonomy-based C.J.: As between two innocents, put liability on one who acts
· Incentive Effects: Imposing S.L. would induce greater (and needed) regulation of domain name registration. 

· Note: Kremen had a worthless $65M judgment against Cohen. Couldn't collect b/c Cohen disappeared, protected all his assets. 
Kremen vs. Moore:

· Kremen OK, Moore NOT OK, with liability on innocent parties

3.4 Trespass to Chattels
RST §218 cmt e: "[O]ne who intentionally intermeddles with another's chattel" is liable if:

· Intermeddling is harmful to materially valuable interest in the physical condition, quality, or value of the chattel, OR

· If the possessor is deprived of the use of the chattel for a substantial time.
· Requires some damage. No liability if property is not damaged/use impaired in some way.

Difference b/t trespass to chattel and to land:
· Trespass to chattel requires some damage; trespass to land is absolutely protectd even without damage or intent. (Land: Dougherty v. Stepp, damage trampling on shrubs)

· Self-help: Less absolute protection of chattel than of land because of availability of self-help to protect chattel

Intel Corp. v. Hamidi (Cal. 2003): ∆ Hamidi not liable for trespass to chattels by sending spam emails in Intel employees over Intel's intranet service.

· Emails did not cause Intel's system to slow down or crash

· Intel would prefer a rule closer to trespass to land ( wouldn't have to show damages.
· Unclear whether the property interest involved is the computers, the servers, the Intranet, or something else

· Epstein: Advocated intranet be treated like real property.

3.4 Nuisance
Unlike trespass to land, nuisance is a non-trespassory invasion of land.
· Negligence inflected: Must be intentional and unreasonable invasion. Two defs of unreasonable:
· 1. RST §826: Reasonableness of Intentional Invasion


· Invasion is unreasonable if "gravity of the harm outweighs the utility of the actor's conduct," OR if harm caused is serious and financial burden of compensating for it would not make continuation of the conduct not feasible. 

· 2. De minimis level: If ∆'s invasion crosses some threshold ( liability becomes strict [Jost v. Dairyland Power Coop and Pestey v. Cushman]

· Absence of physical invasion often enough to defeat nuisance claim

· Nuisance is not an intentional tort: Thought there is often an element of intent, a π cannot prevail merely by showing intentional harm. There is a cost-benefit analysis for how detrimental the harm is. 
Economic View
Calabresi/Melamed Framework:

Entitlement

	T = factory owner

M = homeowner
	Homeowner has right to clean air

(Nuisance)
	Factory has right to pollute

(No Nuisance)

	Injunction (Property Rule)
	I. M has entitlement, can enjoin against T's nuisance. Entitlement can be traded for a "bribe." 

· Prah v. Maretti
· Ensign v. Walls
	III. T may pollute at will, will only cease if M pays T to stop. 

· Fountainebleau
· Rogers v. Elliott

	Damages (Liability Rule)
	II. M has entitlement. T may pollute, but must pay M actual damages

· Boomer v. Atlantic Cement
	IV. M may stop T from polluting, but if M does, must pay T to compensate

· Spur Industries v. Del E Webb


The preferred rule is the one that minimizes the effects of transaction costs: Cheapest cost avoider

· Reciprocal causation: two socially productive activities are incompatible (like factory vs. a homeowner who values clean air)

· Two fundamental questions:

· 1. Who gets the entitlement?
· 2. Damages or Injunction?
· Damages is a liability protection; Injunction is a property protection

· Damages are objective valuation of the entitlement, set by the court. Injunction would be subjective valuation, set by the person with the injunctive right
· Complications: 

· Strategic behavior (transaction cost)

· Cost to coordinate with many neighbors ( cost of strategic behavior higher for homeowners

· Under injunctive remedy, must set the entitlement at the efficient output (instead of an absolute entitlement/injunction against all activity)

· Under damages remedy, must set damages at actual damages
· Freeloader problem: Certain people will merely collect on the action of others

· Damages have a problem of imperfect information
· If actual damages aren't known, setting the wrong damages could make for an inefficient allocation, which strategic behavior would make it too hard to overcome.

III. Fountainebleau Hotel (1959): Fountainebleau hotel not enjoined from building 14-story extension that blocked sunlight on Eden Roc Hotel's property. 

· Entitlement given to the Fountainebleau. Eden Roc could pay Fountainebleau to cease construction. 

· Absolute property right: No one can use their own property to the injury of another (same as LeRoy Fibre)

· There is no right to light and air. 

I. Prah v. Maretti (1982): π sued to enjoin ∆ from building a house that would block π's solar-power installation. Held: Summary judgment inappropriate for ∆.
· Rejects Fountainebleau, makes cost-benefit analysis of functional use of sunlight.

· Entitlement given to π for right to sunlight. 

III. Rogers v. Elliott (1888): π sought to stop ∆ from ringing churchbell. Held: No nuisance if the rigning of the bell would not harm the health of a normal person in the community. 

· RST follows the rule of Rogers. 

· Held also that ringing was not done in spite. 

· Spite can be a reason for finding of nuisance.

Coming to the nuisance

I. Ensign v. Walls (1948): St. Bernard breeder enjoined from business in the neighborhood, even though it had ben there before most neighbors. It is not a categorical defense that π "came to the nuisance." 


Cost benefit analysis: Building of city and roads more socially beneficial than dog breeder.

· L+E rationale in favor of coming to nuisance as a categorical defense: The one with the cheapest opportunity to avoid harm of incompatible uses should bear costs ( usually the second to arrive could have avoided costs by not arriving at all. Protects the first land user.
II. Boomer v. Atlantic Cement (1970): Cement factory can continue to pollute but must pay homeowner permanent damages. 

· Valuation: ∆'s plant: $45M; π's harm: $185k. More socially beneficial to keep the plant operating. (Although court rejects ∆'s overt argument for no liability because the economic consequences would be far greater on ∆ than π)
· Grants injunction conditioned on paying permanent damages to Ps compensating for their total economic loss.

· Court argues complete injunction would be impossible for ∆ to actually accomplish, and that ∆ would just pay off π at some point to avoid shutting down.

· Since only these πs brought suit, the court need only decide damages for them, and not for all others who may be affected. 

· Awarding permanent damages will preclude future recovery by Ps, and speed the administrative process. 

· Dissent: There are significant public health concerns at play in this case

· The majority's solution eliminates D's incentive to reduce pollution once Ps have been paid permanent damages

IV. Spur Industries v. Del E. Webb Devel. Co. (1972): Development corp. that came to the nuisance of a cattle feedlot. Π (Del Webb) granted a permanent injunction but must pay ∆ (Spur) damages to move. 

· Entitlement granted to feedlot, but development corp can pay them to stop, enforced by the court.

Note: NO ONE ACTUALLY NEGOTIATES: Empirical study by Farnsworth studying 20 nuisance cases. Not one negotiated post-judgment, mostly out of acrimony for other party.
3.5 Vicarious Liability
V.L. holds employer directly responsible for the negligence of their employee. 

· Holmes called V.L. an anomaly
Doctrinal test: Scope of employment

 The act that causes harm must arise out of and be part of the scope of employment. 

Ira S. Bushey  v. U.S. (1968), Friendly, J.:
· Motive test: Was employee's action for the benefit of or designed to serve the employer?

· Not applicable in Ira S. Bushey: Sailor's conduct was not to serve his employer

· Foresight test: Was it foreseeable that an employee could do damage on the worksite?

· Applied in Bushey: Sailor's are wont to get drunk, and it is foreseeable that a sailor could do damage either negligently or intentionally at the drydock.

· Applies for negligent AND intentional torts by employees

· Location of the Wrong test: Did the harm happen in the workplace, as opposed to elsewhere that would be the personal domain of the employee?

· Applied in Bushey: Government insisted Lane have access to the drydock, and the harm happened there.

Other V.L. Notes:

· Sykes: 
· Efficiency arguments for V.L.:

· Employer is usually better able to bear risks, so it's better to put costs on the employer

· More access to insurance markets

· Direct action against employer places the risk on the -er instead of -ee

· V.L. protects injured third parties from judgment-proof employees who might be insolvent

· V.L. reduces need for a network of voluntary contracts making the employer the ultimate risk bearer

· Frolic and Detour:

· If employee deviates from being within the "scope of employment," the employer may not be liable. Must show employee pursued some activity for purely personal reasons. No clear-cut rule for what constitutes frolic or detour.

· Intentional torts:

· Sometime seen as entirely personal, outside scope of employment, but not always 

· Negligent hiring:

· V.L. is typically not assessed on an employer negligently hiring an underqualified employee. However, employers can be held liable for negligently hiring. 

· Employer indemnification:

· Employers are allowed to bring indemnity suits against negligent employees, but they are rarely done

· Joint enterprise:

· In partnerships for a joint enterprise, each partner can be held vicariously liable for the negligence of another partner. 

Vicarious Liability and Independent Contractors
· **Generally, independent contractors do not give rise to V.L. to their employers

· If the party contracted "had the right to dictate and control the manner, means, and details of performing the service" -- no V.L. (Schechter v. Merchants Home Delivery)

· Exception to no-V.L. rule: When contractor does work on employer's premises and causes harm, like blasting, excavating, or electrical repair 

· RST §427: "One who employs an independent contractor to do work involving a special danger to others which the employer knows or has reason to know…is subject to liability for physical harm caused to such others by the contractor's failure to take reasonable precautions."

· L+E argument: Independent contractor rule could be inefficient by incentivizing employers to hire thinly-capitalized I.C.s and minimize tort damages.

· Petrovich v. Share Health Plan of Illinois, Inc. (Ill. 1999)

· Malpractice suit for failure to diagnose patient's oral cancer. Sued the Managed Care Organization, Share Health. 

· The doctors were technically contractors with Share Health. Two tests to look beyond the label to determine V.L.

· Apparent Authority: 
· Whether HMO held itself out as the provider of health care

· Whether patient justifiably relied on HMO's representations

· Implied Authority:
· Authority so exerted by employer over I.C. so as to negate the status as independent contractors
4. PRODUCTS LIABILITY
4.1 Doctrinal Development/Tort (T) vs. Contract (K)
A. Privity of Contract

· Manufacturers only owed a duty to those whom they sold products directly, and had privity with.

· End users originally could not sue manufacturers for defects.

· Injured person could sue only the immediate seller.

· Winterbottom v. Wright (Ex. 1842): classic privity case

B. Manufacturers could be sued for their negligence
· MacPherson v. Buick Motor Co. (1916), Cardozo: Buick is liable to injured π for failure to inspect the wheel that was manufactured by another company

· A duty is owed when injury can harm life or limb and manufacturer knows or should know of a probable danger
· Even though cars are not inherently dangerous, defective manufacture as a result of negligence can cause great danger. 

· Precedent of Thomas v. Winchester: Manufacturer mislabeled poison, which druggist sold to customer. Customer sued manufacturer. 

· Gives right to sue for negligence irrespective of contract
· Fundamental difference between T and K: Harms to life and limb should be handled by T, not K. 

C. Manufacturer subject to strict liability for defective harms to consumers

· Escola v. Coca Cola Bottling Co. (Cal. 1944): Over-carbonated Coke bottle shatters and injures π, who sues Coca Cola. 

· Majority finds negligence by res ipsa loquitor
· Traynor concurrence: Should hold manufacturer strictly liable
· Risk/Loss Reduction (Deterrence): Cheapest cost avoider is the manufacturer, who has the best resources to reduce harm

· Risk/Loss Spreading: Insurance can spread losses across a pool. Mass production is like a kind of insurance -- manufacturer can spread losses across all consumers. 

· Analogies to foodstuffs: If we criminalize toxic food, we should do the same for dangerous products

· Fiction of imposing negligence-based liability: The court already imposes something close to strict liability by the use of RIL. 

· Of course, under RIL, manufacturer can escape liability by proving non-negligence ( NOT the case under S.L.

· Activity-level concerns: Will imposing S.L. on manufacturers reduce incentives to produce?

· Manufacturers can often pass on cost of accidents to consumers

· Casa Clara Condo (Fla. 1993): Economic Loss Rule
· Cannot recover in tort for purely economic losses, i.e. when a product damages only itself (like crumbling concrete in Casa Clara)

· Line between T & K: Casa Clara applies economic loss rule to homeowners
· Encourages contractual protections and warranties to guard against pure economic losses. Cannot handle these through the tort system. 

D. Differentiation into manufacturing defects, design defects, and failure to warn
4.2 Defects: Manufacturing, Design, Warning
· Manufacturing Defect (S.L.): Something on the assembly line goes wrong

· Design Defect: The actual product design is dangerous

· Consumer Expectations Test

· Risk/Utility Test

· Warnings

A. Manufacturing Defect: Always Strict Liability standard
B. Defective Design: 
· Consumer Expectations test: Strict Liability: A product fails to perform as safely as an ordinary consumer would expect when used as intended or in a reasonably foreseeable manner (RST adopts in cmt. i.)

· Risk/Utility test: Negligence-inflected, similar to Hand formula, weighing whether risks outweigh the utility of a particular design

Barker v. Lull Engineering: Adopts both C.E. and R/U tests for case in which π injured while using a high-lift loader on an uneven surface.

· C.E.: If product cannot be safely used within the consumer's reasonable expectations ( manufacturer liable. 

· However, C.E. may not go far enough if consumer is not able to form an opinion about the proper use of a product

· R/U: Use if C.E. does not go far enough. Factors to weigh (Prof. Wade):

1. The gravity of danger posed by the design

2. Likelihood that injury would occur

3. The mechanical feasibility of an alternative design

4. The financial cost of improved design

5. Adverse consequences to product or consumer that would result from alternative design

· Entailed a burden shift: Once π shows prima facie case of design defect, burden shifts to ∆ to show product is not defective

· Cheapest cost avoider argument: manufacturer has best access to information to disprove defect
Castro v. QVC Network (1998), Calabresi: π sued ∆ for defective design of a roasting pan when π was injured from handles that were too small to hold a 25lb turkey.

· Dual purpose: Roasting pan could be used safely with low-volume foods, but was advertised for a use that was not safe. 

· Pan passes R/U test (the utility outweighs the risks ( no liability under NY product defect tort)

· Pan fails consumer expectations test (the pan could not be used safely to roast a turkey as advertised ( liability under NY breach of warranty claim)

· Same as in Denney v. Ford Motor Co.: Ford Bronco passes R/U generally (off-road use outweighs risk of rollover), but fails Consumer Expectations (marketed as a suburban vehicle, which presented greater dangers)
C. Duty to Warn:
RTT §10 Post-sale warning: Seller is liable for failure to warn after the time of sale if a reasonable person in the seller's position would issue a warning. A reasonable person would issue a warning if:

· Seller knows/reasonably should know the product is dangerous

· Those who need a warning can be identified

· A warning could be effectively communicated

· The risk is great enough to justify the expense of issuing a warning
Hood v. Ryobi (4th. 1999): π injured by miter saw sued for FTW. Held: ∆ wins, warnings need not provide a laundry list of every possible harm that may ensue, as long as the warning is clear
· Court attributes cost to additional warnings: More warnings = less effective

· Incentives: Want to induce optimal amount of warnings
· Overboard: Stroller w/ "Warning: Remove Child Before Folding"
· Substantial Modification defense: Π substantially modified the saw by removing the blade guard, despite 7 warnings not to do so. Successful in this case.

· Open and Obvious defense: Dangers that are open and obvious (like an exposed saw blade) are so visibly dangerous that they do not require warnings.
· Not accepted in Liriano v. Hobart
Liriano v. Hobart Corp. (2d. 1999), Calabresi: π Luis Liriano, 17-yr-old, had hand crushed in a meat grinder whose guard had been removed years earlier by his employer. Sued the manufacturer of the meat grinder, Hobart Corp. 

· Dual warning use: Against danger and signpost for safer alternative: A warning on the meat grinder would have alerted Liriano to a safer option that he did not know existed.

· Open and obvious? Not so obvious to Liriano, a 17-year-old who had been on the job one week, had used the meat grinder 2-3 times w/o training, was a recent immigrant, and the mechanism that crushed his hand was not visible to a user. 

· Even though substantial modification defense would have prevented a design defect claim, does not necessarily bar failure to warn. (Question certified to NY Ct. of App.)
MacDonald v. Ortho (Mass. 1985): Birth control documentation π received about Ortho warned of "blood clotting," but not of "stroke." Π testified she would not have used the pills if they had warned of the risk of stroke. Held: Birth control manufacturers have duty to adequately warn consumers directly.
· Learned intermediary defense NOT accepted in this case.

· Birth control is often marketed direct-to-consumer

· Physicians are not always able to give patients best advice

· Only annual checkups

· Patients make most affirmative decisions about birth control, relegating physicians to passive role. 

· Regulatory Compliance Defense:
· Use regulations as a shield: ∆ tried to show compliance with FDA regulations as proving adequate warning
· If FDA reg is optimal care ( should set warning standard at reg standard
· If FDA reg is below optimal care ( not following reg would definitely be inadequate, but following reg would just be evidence (not dispositive) of adequate warning.
· Asymmetry!
· MacDonald does not follow the Regulatory Compliance Defense
· Finds FDA reg. relevant, but not dispositive standard (a la Custom) 
· Heeding presumption: Lowers causation prong in FTW cases
· If product had had a warning, π would have heeded it. 
 SHAPE  \* MERGEFORMAT 



*RTT explicitly rejects the consumer expectations test in favor of risk/utility test with reasonable alternative design: If a RAD is available, and failing to adopt the RAD makes the product unsafe, the manufacturer is liable for a design defect.

· Henderson and Twerski, reporters for RTT:PL, openly embraced L+E view when implementing RAD test: See pp. 781-82.
4.3 Regulatory Compliance
**Regulatory compliance is evidence of reasonable care but not dispositive

· If FDA reg is optimal care ( should set warning standard at reg standard
· If FDA reg is below optimal care ( not following reg would definitely be inadequate, but following reg would just be evidence (not dispositive) of adequate warning.
· Asymmetry!
[Repeating from Above]

MacDonald v. Ortho (Mass. 1985): Birth control documentation π received about Ortho warned of "blood clotting," but not of "stroke." Π testified she would not have used the pills if they had warned of the risk of stroke. Held: Birth control manufacturers have duty to adequately warn consumers directly.
· Learned intermediary defense NOT accepted in this case.

· Birth control is often marketed direct-to-consumer

· Physicians are not always able to give patients best advice

· Only annual checkups

· Patients make most affirmative decisions about birth control, relegating physicians to passive role. 

· Regulatory Compliance Defense:
· Use regulations as a shield: ∆ tried to show compliance with FDA regulations as proving adequate warning
· MacDonald does not follow the Regulatory Compliance Defense
· Finds FDA reg. relevant, but not dispositive standard (a la Custom) 
· Heeding presumption: Lowers causation prong in FTW cases
· If product had had a warning, π would have heeded it. 
Shavell: Regulation (Ex ante, public) 
vs. 

Liability (Ex post, private)

· Ability to pay
· Escaping Suit
·  Differential Knowledge
·  Administrative Costs

1. Differential knowledge: Liability: Will private parties or regulators have better knowledge about risky activities? 

a. Shavell says private parties will usually have better knowledge, so differential knowledge favors a liability standard
i. Running to the bus

b. In some contexts, where risks require expertise or resources to discover, regulation would be preferred

i. Pharmaceuticals

2. Ability to pay: Regulation: The more likely it is that harm is more costly than private assets, the more attractive regulation becomes. 

a. If private parties were liable for harms that exceeded their assets, those parties would value the harms only to the level of their assets and be under-deterred.

b. Liability insurance: Incentives to get insurance for harms that exceed assets will be low, because the person would not have to pay for those harms anyway

i. If an individual does purchase insurance, their incentive to take care will be determined by the insurer's ability to monitor individual behavior. If this (monitoring and experience rating) is possible, incentives to take care will be pretty good. If not, the incentives will be inadequate.

c. Liability of employees in firms: Firms are more likely to create large losses, far exceeding individual employees' assets. Thus, regulation would be more effective.

d. Escaping suit: Regulation: If an individual can evade being sued, incentives to take care are reduced. Thus, regulation would be preferred to diminish this problem

e. ∆s can escape suit when 

i. Harms are widely dispersed

ii. Harms take place over a very long period of time

iii. Harm is difficult to attribute to any single or set of parties

f. ∆ who knows π won't sue will be under-deterred

i. Back to Hand Formula: Proper deterrence under liability standard would require the court to set correct damages, and for any individual who is harmed to sue -- unlikely to happen in difficult cases

3. Administrative costs: Liability: If suits are only brought when harm happens, instead of constant monitoring of all activity, liability will be a cheaper standard to apply.
Sharkey: Also consider State vs. Federal
· Shavell misses several factors:

· Whether we want public vs. private regulation

· Ex ante vs. Ex post monitoring of behavior

· Federal vs. State

· Reg is fed; liability is state

· Do we want to promote national uniformity, or state experimentation and leeway?

· Overlap in state and federal is negligence per se
4.4 Federal Preemption
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· The Supremacy Clause, Art. IV § 2, is the font of federal preemption

· Doctrine determines when federal law must oust state tort claims

· Cipollone: Watershed in fed.pre.: SCOTUS read Congress' use of word "requirements" to apply not only to state legislative enactments, but also to stat tort law
A. Express preemption: If Congress explicitly provided that state law should be preempted

· Congress almost never does this

· Sometimes Congress will provide both express preemption and "savings clause" that preserves state tort claims, as in Geier v. American Honda
B. Implied preemption:
i. Field Preemption: Entire field of disputes is preempted by federal law or regulation.
a. This almost never wins doctrinally.
ii. Conflict Preemption: Must show some kind of tension b/t federal and state law
a. Impossibility: Irreconcilable tension b/t federal and state law
i. E.g. Federal law must do x; state law cannot do x
b. Obstacle: Compliance with state law would frustrate federal purpose (the broader theory of conflict preemption)
Geier v. American Honda Motor Co. (U.S. 2000): π injured in car accident sued ∆ for design defect for failing to install airbags in her Honda. Held: Federal Motor Vehicle Safety Standards, promulgated by DOT under the Motor Vehicle Safety Act, preempted the suit. 
· Express preemption clause undid by savings clause

· Court found preemption in obstacle preemption: DOT regulations explicitly wished to allow many forms of passive restraint device, and specifically did NOT mandate airbags. 

· High-water mark for preemption: Court deferred to agency promulgations

· SCOTUS used actual regulations from DOT

· The view of the promulgating agency is typically some weight, but Court does not give absolute deference.
Wyeth v. Levine (U.S. 2009): π given Phenergan, manufactured by ∆ pharmaceutical company. Presented question if FDA labeling compliance preempted tort recovery for failure to warn.

· [Express preemption? No -- not in the statute]

· Field preemption? No

· Impossibility preemption? No

· Wyeth argued that following federal labeling requirements made it impossible to also follow state-law standard of care. 

· SCOTUS un-persuaded: Wyeth could have changed their labels to reflect greater risk understanding without FDA approval
· "The manufacturer bears responsibility for the content of its label at all times."

· Obstacle preemption? No

· Wyeth argued Levine's tort claims interfered with Congress' purpose of entrusting labeling to a federal agency

· Court found FDA regs pointed in favor of state tort action, not against

Deference to what types of federal regulations?
· Notice-and-comment regulations -- OK

· Worried about agency preambles: Rejected in Wyeth
Brand name vs. Generics

· Doctrinal distinction, largely b/c generics are given fast-track approval. 

· Generics must use the same labeling as brand names. 

· Potential for impossibility prevention: Generics cannot change label unless the brand name does.

· Could suit be brought against a brand name drug for bad labels on a generic?

· CA allowed such a suit

· Typically need to have taken the drug that you're suing over. 
· See Shavell and Sharkey above
5. DAMAGES
· Cut across all doctrinal areas of tort

· Both compensate victims and motivate litigation

· Deterrence view:

· If damages too high ( overdeterrence, could get socially beneficial activities out of market

· If damages too low ( under-deterrence

OUTLINE:

· Compensatory

· Economic

· Noneconomic

· Pain and suffering

· Loss of enjoyment(?)

· Punitive 

5.1 Compensatory
A. Economic (Pecuniary)

1. Lost wages

2. Medical expenses

· How do you value life? 
· Chamallas: Devaluation of black and female lives
· Black lives (matter): Capital punishment far more likely if the victim was white rather than black -- systematic devaluing of black life.
· Women's work: Jobs traditionally held by women are compensated less, affecting not only women but men who hold those jobs. 
· Tort economic damages: Future earning capacity is calculated less for women and minorities due to historical work-life tables.
· Characterizing harm: emotional vs. physical; relational vs. property; economic vs. noneconomic
· McMillan: Judge Weinstein refused to use race-based work-life tables to estimate future earnings of Am Am man rendered paraplegic
· Irony: Giving less in economic damages when their goal is to provide the best healthcare
· Migdal: Israeli Supreme Court chose to take statistical average measure of work-life expectancy, rather than basing wrongful death recovery on gender/socioeconomic status/ethnicity. 5-month-old girl wrongful death.
· L+E: Awarding different amounts would incentivize killing/maiming of minorities (Lowers "L" in B<PL)
· Wrongful death:
· Allowed by statute, NOT common law. No hard-cap on damages. Damages usually loss to survivors or loss to estate. 
· Originally only men could recover (coverture)
· Loss of consortium:
· Originally only husbands could sue. Now wives can sue as well. 
· Debate over whether children can sue for loss of parents' consortium
· Borer v. American Airlines: Tobriner rejected consortium claim for injured parents' nine children. 
· Debate over unmarried couples or same-sex couples where marriage is illegal. 
B. Non-economic (non-pecuniary)

1. Pain and suffering

2. Loss of enjoyment of life(?) (hedonic)

a. Only a minority of jurisdictions overtly allow hedonic recovery
· McDougald v. Garber: Cognitive awareness is pre-requisite for pain and suffering damages; P+S no different from loss of enjoyment (two separate awards would overcompensate)
· Per diem model: Melvin Belli, base non-economic damages on a per-diem valuation of pain and suffering
· Counter: People adapt to pain and suffering, so daily value would decrease
· Insurance: People don't take out first-party insurance, shows people don’t value compensation for pain and suffering
· Caps on damages:
· Often caps on noneconomic damages and punitive damages
· Disproportionate impact on women and the elderly
· Also deter plaintiffs' attorneys from seeking cases because of lower payout
5.2 Punitive
Purposes (Kemezy, Posner)

1. Compensatory damages don't always compensate fully, especially when injury is illusive or intangible
a. Could be because of attorney's contingent fee of ~33%

i. Response: So fix the contingent fee system, or award more compensatory damages to account, rather than punitive.

ii. Some also say compensatory damages already overcompensate: People insure against economic loss, not non-economic loss.

2. Necessary to make sure tortious conduct is not under-deterred

a. Evidence that under-deterrence happens: 1 in 8 med mal victims sue

3. Increase transaction costs for tortfeasors

4. Concealable tortious acts should be rectified by punitive damages

a. Punitive Damages Multiplier Theory: 1/Probability of detection (Polinski/Shavell)

5. Express community abhorrence

a. Keep people from resorting to violence

6. Encourage private enforcement

7. Disgorge unjustly gained profits

a. Some actions need not optimal deterrence, but complete deterrence

[KEN FEINBERG: Optional but re-read]
Appellate Oversight
· Supreme Court decided there are due process limits to grossly excessive punitive damages: BMW v. Gore; State Farm v. Campbell; Phillip Morris v. Williams
· State Farm v Campbell: Campbell was at fault in accident, plaintiffs Ospital and Slusher agreed to settle, State Farm rejected and went to trial, then refused to pay the $185K judgment and suggested the Campbell's sell their home to pay it. State Farm finally pays, but Campbells live in fear of losing home for 18 months. Campbells team up with Ospital and Slusher to sue State Farm, 90% of winning go to Ospital and Slusher, for bad faith/emotional stress. Limits punitive damages for excessiveness.
· Gore Signposts:
· 1. Degree of reprehensibility
· 2. Ratio of punitive damages to harm
· 3. Comparable penalties
· Mathias v. Accor: Posner allows punitive:compensatory damages of 37:1; πs stayed in ∆ hotel and got bed bugs. Showed gross negligence on hotel's part. 

Reforms
RST §402A: Special liability of seller of product for physical harm to user or consumer





1. Seller of defective product that causes harm is liable if:


Seller is in the business of selling the product, AND


The product is expected to and does reach the consumer without changing condition.


2. Rule 1 applies even though 


a) seller took all reasonable care [strict liability] and 


b) consumer didn't buy the product from or enter into contract with seller.


Caveat: No opinion on liability to bystanders [reversed in RTT]





Comments:


f. Applies to anyone in the business: manufacturer, wholesaler, retailer, restaurateur 


Does NOT apply to occasional seller (car owner sells it to a neighbor or to a used car dealer)


g. Defective condition: Only liable if product is defective when it leaves the seller's possession. If product delivered safely ( not liable. 


Burden of proof on plaintiff to show product was not delivered in safe condition.


Safe condition must include proper pacakaging, etc.


h. No liability when product is safe for normal handling. If otherwise safe product handled abnormally ( no liability


Rule of Escola v. Coca Cola: If container is dangerous, then product is sold in defective condition ( liable.


i. Unreasonably dangerous: Only liability when defective product is unreasonably dangerous. Many products cannot be made entirely safe. [Consumer Expectations]


Good whiskey: Makes you drunk, but no liability


Bad whiskey: Too much fusel oil, poisonous ( liability


j. Directions or warning: Warning or instructions may be required on packaging. 


If product contains items that could be dangerous to sizeable population, and those items are not apparent in the product, must be a warning ( strawberry allergies


k. Unavoidably unsafe products: Prescription drugs


Relaxing of strict liability: Seller of such unavoidably unsafe products, if properly labeled with warnings and directions, and properly prepared and marketed, will not be held strictly liable for harm from the use of the products. 


[Doctor held liable for negligently prescribing an overdose; Drug company not held strictly liable just because doctor prescribed an overdose.]


Asbestos litigation: Most controversial invocation of cmt. k.


m. Warranty: Strict liability does not require any reliance on part of the consumer. Seller is strictly liable even though the consumer doesn't know who the seller is. 


n. Contributory negligence: 


When negligence is failure to detect a defect or to look for one ( NOT A DEFENSE


When "assumption of risk," perceiving a danger and using product anyway ( DEFENSE








RTT: § 1. Liability of commercial seller or distributor for harm caused by defective products





Divides by 1) manufacturing defect, 2) defective in design, 3) defective due to inadequate instructions or warnings.


Manufacturing defect


Strict liability


Defective design 


Liable when foreseeable risks could have been avoided or by adopting a reasonable alternative design (RAD)


Defective due to inadequate instructions/warnings


Liable if reasonable instructions or warnings not included
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