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INTENTIONAL TORTS – (Intent, Act, Causation, Damages)

1. Physical Harms – Battery
i. RST definition: liable for battery (harmful contact) if:

1. Person acts intending to cause a harmful or offensive contact with the person of the other or a third party, or an imminent apprehension of such a contact

2. and a harmful contact with the person directly or indirectly occurs.

ii. Intent

1. RTT definition: person has intent to produce a consequence if:

a. Person acts with the purpose of producing that consequence

b. Or the person acts knowing that the consequence is substantially certain to result

c. (can use this with single or dual intent standard)

2. Single intent (theory interlude)

a. Actor must intend to cause a physical contact with the person of the plaintiff. 

3. Dual intent

a. Single intent plus actor must intent that contact to either offend the other or cause bodily harm.

iii. “If the intended act is unlawful, the intention to commit it must necessarily be unlawful.” Vosburg v. Putney. (Don’t have to intend that the contact be harmful or offensive)
1. Boy in classroom kicked fellow student without intent to do harm. 

2. Defendant is liable. No implied consent in the classroom, but might be different if the kick had occurred on the playground.
iv. Contact doesn’t need to be set in motion by defendant as long as defendant’s intent led to the contact. Garratt v. Dailey
1. Boy pulled away chair, person later attempted to sit in it and fell.

2. If he had “substantial certainty” when he pulled the chair that plaintiff would attempt to sit there, then would be liable for battery

a. Would be liable even without an intent to hurt her or prank her if had that substantial certainty.

v. Contact need not be offensive in some jurisdictions. White v. University of Idaho.
1. Music professor touched student’s back to demonstrate a movement done by pianists. 

2. Court found a valid claim for even though there was no intent to harm or offend her.

3. Rejected RST view. 

vi. Eggshell-skull rule from Vosberg. Take your defendant as you find them, so might be liable for damages far greater than you’d expect based on a particular trait of the victim. Liable for actual, not just foreseeable damages. Different than contracts.
1. Light kick aggravated a preexisting injury in Vosburg, lead to major bone disruption. 

2. Theory interlude

vii. Virtually every battery is also an assault (But not vice versa, might be intended only as an assault and never hit, or might be an attempted battery that missed)

b. Defenses to Battery
i. Consent
1. Consent is a defense to intentional torts.

2. Consent can be limited in scope. Mohr v. Williams
a. Plaintiff consented to operation on right ear; when surgery began, the surgeon determined that ear was fine but the left ear needed surgery so operated on it.

b. Defendant was liable for battery. Consent to operate on right ear didn’t mean consent to operate on left ear too.

i. Operating on the left ear was wrongful since no consent.

3. Emergency rule for medical treatment. 

a. Need consent “except in cases of emergency where the patient is unconscious and where it is necessary to operate before consent can be obtained” Schloendorff v. Society of New York Hospital.
b. This is sometimes treated as implied consent. “Medical treatment also will be lawful under the doctrine of implied consent when a medical emergency requires immediate action to preserve the health or life of the patient. Allore v. Flower Hospital.
ii. Insanity
1. Insanity is not a defense to an intentional tort, at least where it is a voluntary act (still a choice even if not a rational one).

a. “Where an insane person by his act does intentional damage to the person or property of another, he is liable in the same circumstances in which a normal person would be liable.” McGuire v. Almy.
i. Insane person warned nurse that she would kill her if she entered the room. 

ii. Nurse entered anyway and was attacked.

1. Nurse didn’t consent to the risk because it only became “plain and obvious” after she entered the room, just before the assault.

iii. Defendant liable for assault and battery.

iv. But insane person must be capable of entertaining intent and have actually entertained it.
v. Theory interlude.
1. Eg. so no liability for a battery you do while sleepwalking.

vi. Not a defense to an intention tort that plaintiff was negligent/didn’t take enough care.
vii. Court doesn’t decide if insanity is a defense to negligence.

2. No need for it to be a rational choice, can be liable for a crazy or schizophrenic choice. Polmatier v. Russ.
a. Paranoid schizophrenic defendant, had delusions and hallucinations. Found unfit to stand criminal trial but still liable for intentional tort. 

b. Can invade interests of another even for irrational reasons. 
iii. Defense of Property
1. Can use force to protect your property, must it must be calibrated based on the use of force against you/your property. Bird v. Holbrook
a. Defendant used a spring gun to protect his walled tulip garden, this injured plaintiff who had entered to retrieve his bird.

b. Defendant is liable here. The use of force wasn’t calibrated (spring gun is deadly force, trespasser was not using deadly force)

c. No notice and using it during the day weigh against defendant.
iv. Self-Defense and Defense of Others
1. Defendant must reasonably believe that the use of physical force is necessary to prevent or repel an impending attack or imprisonment.

2. This is a complete defense (unlike necessity). Not liable for any damages you cause when truly acting in self-defense.

3. Can apply even if you are reasonably mistaken in thinking you are under attack. Courvoisier v. Raymond.
a. Was a riot and defendant shot plaintiff, a police officer, who he wrongly thought was part of the mob and was attacking him.

4. Defense of Third Parties in RST: A person is privileged to defend a third party “under the same conditions and by the same means as those under and by which he is privileged to defend himself if the actor correctly or reasonably believes” that the third party is entitled to use force in self-defense and that his own intervention is necessary to protect that party.

2. Property Harms

a. Trespass to Land
i. Trespass to land is actionable without actual damage (it’s a boundary crossing tort). Dougherty v. Stepp
1. Law infers some damage from the trespass itself.

ii. Court might award nominal damages even if no real damage, this could lead to punitive damages too (Can also get injunctive relief)

iii. Strict liability-esque. Not a defense to say you thought it was your property.

iv. Defense – Necessity
1. Privilege of necessity (to protect harm to persons or property) is a defense to trespass. Ploof v. Putnam.
a. Plaintiff was sailing, had to dock at defendant’s dock because of a sudden storm.

b. Defendant’s servant unmoored the sloop, was destroyed and plaintiff injured.

c. Because plaintiff was privileged to use the dock, defendant couldn’t exclude them and so is liable for damages caused by unmooring the sloop. 

d. Because the trespass was privileged, the plaintiffs aren’t liable for their trespass.

e. Theory interlude.

2. Applies to trespass to property too. Eg. can throw cargo off of a barge in order to prevent loss of life in a storm.

3. Would still hold even if plaintiff had been negligent (eg. not looked to weather reports so a reasonable person wouldn’t be on the lake)

a. But necessity expires once the emergency does. 

4. Necessity is an incomplete privilege. Still have to pay damages for any harm that you do. Vincent v. Lake Erie. 
a. Boat tied to dock causes damages to the dock during storm.

b. Liable for those damages even if they have a privilege of necessity to tie up to the dock since would be dangerous to leave.

c. Theory interlude
b. Trespass to Chattel

c. Conversion

3. Emotional Harms

a. Assault
i. RST definition: liable for assault if

1. Acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact

2. And, the other is thereby put in such imminent apprehension

3. RST Comment: plaintiff need not think the actor will be successful in inflicting the intended contact on him (eg. if they are skilled at self-defense knew the other person is weak)

ii. Protects mental peace rather than physical well-being and bodily autonomy

iii. No physical contact or injury is required. I de S.
1. Plaintiff put her head out the window to tell defendant to stop hitting the door and defendant swung the hatchet but did not hit her.

2. Defendant is liable for assault.

iv. Threat must be

1. Immediate (no liability for saying you’re going to go home, get a gun and shoot them) 

2. Close in space (no liability for threatening someone over the phone) 

3. Actual rather than potential. No liability for hypothetical threats. Tuberville v. Savage.

a. Defendant said “If it were not assize-time [judges in town], I would not take such language from you” with his hand on his sword.

b. No liability, he said he wouldn’t assault him.

b. Offensive Battery
i. RST definition: liable for battery (offensive contact) if:

1. He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact,

2. And an offensive contact with the person directly or indirectly occurs.

3. But an act not done with the intention above does not make the actor liable for mere offensive contact although the act involves an unreasonable risk of inflicting it, and therefore would be negligent if the risk threatened bodily harm.
ii. Alcorn v. Mitchell
1. Defendant spat in plaintiff’s face. Defendant is liable for battery.

2. Punitive damages allowed, act was malicious, willful, and outrageous. 

iii. Extends to cases involving contact not with the plaintiff’s person but anything so closely attached to the plaintiff’s person that it is “customarily regarded as a part thereof and which is offensive to a reasonable sense of personal dignity” [Examples, a person’s cane, horse, object they were holding]
c. IIED
i. RST: liability for IIED

1. One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and for any resulting bodily harm.

2. Where conduct is directed at a third person, actor is subject to liability if he intentionally or recklessly causes severe emotional distress

a. To a member of such person’s immediate family who is present at the time, even if no bodily harm results

b. To any other person present at the time, if bodily harm results. 

ii. What is extreme and outrageous?

1. Malice/criminal intent/sufficient in another tort for punitive damages isn’t enough.

2. Must “go beyond all possible bounds of decency” and be regarded as “atrocious” and “utterly intolerable in a civilized community.”

3. Evaluated by reference to how an average member of the community would view it. (Would an average member of the community hearing the facts lead them to exclaim “Outrageous!”?)

4. Mere insults, threats, or indignities isn’t enough.

5. Actor’s knowledge that the other is peculiarly susceptible to emotional distress due to some physical or mental condition may lead to it being extreme and outrageous. 
iii. Wilkinson v. Downton
1. Precursor to IIED

2. Defendant told plaintiff her husband had been injured as a practical joke, led to severe shock to nervous system. No evidence of predisposition to this or previous medical issues.

3. Defendant is liable. Damages for mental distress were not parasitic upon any other action.

iv. First amendment can be a defense to IIED. Snyder v. Phelps
1. Plaintiff was father of a deceased soldier, defendant’s picketed his funeral to protest the military’s tolerance of homosexuality.

2. Supreme Court overturned jury verdict for plaintiff. 

3. Said that “outrageousness” is highly malleable and inherently subjective and could allow a jury to impose liability based on their tastes or their dislike of a particular expression.

v. Theory interlude

NEGLIGENCE – (Duty, Breach, Causation, Damages)

1. Special rules

a. That an injury occurred doesn’t show there was negligence, liability for wrongful acts rests upon a balance act of the social interests in each case. Osborne v. Montgomery. 

b. Old age not taken into account in determining standard of care. Roberts v. Ring.
i. Normal adult standard of care applied to 77 year-old driver with physical infirmities. 

c. Physical/mental illness

i. Courts tend to exonerate defendants for injuries resulting from sudden incapacitation or loss of consciousness from physical injuries but not from mental illness. RTT: Adult defendant’s mental and emotional disability generally not considered in determining negligence.

1. Courts do consider plaintiff’s mental illness in determining contributory negligence.

2. Falling asleep though is generally found to be negligent since you have a warning.

ii. Permanently insane are liable for their torts. Breunig v. American Family Insurance. Theory interlude.
iii. Temporarily insanity can be a defense to negligence. Bruenig.
1. The mental illness or hallucinations must affect the person’s ability to understand the duty they have to use ordinary care or affect their ability to act in an ordinarily prudent manner.

2. Must be absence of notice or forewarning that they could be suddenly subject to insanity.
3. Hallucinating driver here was held liable because they had forewarning about the likelihood of hallucinations.

4. This is the minority view.

d. Children

i. RTT: Children under 5 can’t be held negligent since they can’t break a duty of reasonable care, but can be found liable for intentional torts.

ii. RTT: children are held to the standard of “a reasonably careful person of the same age, intelligence, and experience.”

1. Most states follow this rule. All states take childhood into account in determining negligence.

2. Exception: Dangerous activities

a. RTT: When a child engages in “dangerous activities characteristically engaged in by adults, no account is taken of their childhood.”

i. Minors held to adult standard of care in operating automobiles/motorcycles. Daniels v. Evans.
1. 19 year operating a motorcycle, struck defendant’s car, killing the motorcycle rider.

2. Adult standard of care applies regardless of if determining negligence, contributory negligence (as in this case), or negligence per se.

ii. Driving a golf-cart is not an adult activity. Hudson-Conner v. Putney.

1. No license required and only takes rudimentary skills.

iii. Skiing is not an adult activity. Goss v. Allen.

1. Lack of licensing requirement again key to the decision (driving a car/motorcycle or hunting requires a license).

a. Though other cases have found adult standard of care even without licensing requirement. Eg. for speedboats

b. Firearms

i. RTT says it’s a dangerous activity so should apply adult standard of care.

1. But majority of courts refuse to use an adult standard of care when a child injures someone with a firearm.

e. Don’t take someone’s wealth into consideration when determining standard of care. Denver & Rio Grande RR v. Peterson
f. General rule when seeking only compensatory damages: Evidence of defendant’s wealth is not admissible at trial nor subject to discovery.

i. Evidence regarding insurance is not admissible but is subject to discovery in most states and under Federal Rules.

ii. But some states take wealth of defendant into consideration in determining punitive damages.

1. However, can’t justify what would otherwise be an unreasonably large amount of punitive damages.

2. Ways of proving duty/breach

a. Reasonable person test

i. Negligence is failure to exercise the care that would’ve been used by a reasonable prudent person under the circumstances.

ii. This is an objective standard. 

1. Conjures up a fictitious reasonable person instead of taking into account the person’s characteristics. 

b. Hand Formula – B < PL
i. As applied by courts, L doesn’t include injuries to self, just others. – Cooter article

ii. Goal is not to minimize number of accidents but rather total costs. Theory interlude.

iii. Should be applied on a marginal basis, eg. B<PL for the most cost-effective safety measure first. 

iv. Assumes risk-neutrality.

v. Apply it on basis of foresight not hindsight. 

vi. Duty of care exists where the B < PL. United States v. Carroll Towing.
1. Barge broke away, hit a tanker, and sank.

2. Burden of having a bargee on board during working hours (barring excuse) is less than PL. So barge owner was contributorily negligent.

vii. RTT: “A person acts negligently if the person does not exercise reasonable care under all the circumstances.

1. Primary factors to consider are foreseeability likelihood of harm, foreseeability severity of that harm, and burden of precautions to eliminate or reduce the risk of harm. 

viii. Common carriers owe a duty of “utmost care and the vigilance of a very cautious person towards its passengers.” Andrews v. United Airlines. Theory interlude.
1. Briefcase falling from airplane overhead compartment injured plaintiff.

2. United didn’t prove that the safety measure (netting) would be prohibitively expensive or grossly interfere with passenger convenience, so remanded for trial.

3. Higher standard than normal B<PL

c. Custom – shield and sword
i. Custom is not dispositive. T.J. Hooper. 

1. Tugboats didn’t have radios and so were lost at sea. Custom was to not have radios.

2. Negligence claim can proceed despite custom because radios are a cost justified precaution. Courts say what is required, not custom.

ii. RTT: Custom is evidence but not dispositive for both sword and shield.

1. Compliance with custom of the community is “evidence that the actor’s conduct is not negligent, but does not preclude a finding of negligence.”

a. Whole industry may be lagging in adopting a precaution out of self-interest or inattention to new developments.

2. Departure from custom “in a way that increases risk is evidence of the actor’s negligence but does not require a finding of negligence.”

3. Theory interlude.

iii. Strong role for custom will tend to limit expansions of liability (eg. custom is strong in medical malpractice compared to in products liability).

iv. Example of standard industry custom being absolutely dispositive. Titus v. Bradford.
1. Defendant railroad didn’t test the ties used to secure blocks of wood to the train, just visual inspection, led to injury.

2. No liability because custom here is dispositive. Test for negligence of methods, machinery, and appliances is the ordinary usage of the business.

v. Example of custom being irrelevant. Mayhew v. Sullivan Mining. 
1.  Plaintiff fell through ladder hole in a mineshaft; no railing or lighting was there to prevent injury.

2. Court holds that even if this was a universal industry custom it would still be negligent. 

a. Jury is just as qualified as an expert to determine if the practice here is careless.

d. Custom - Medical Malpractice
i. Need to show that there is a standard of care, that it was breached, and that the breach caused the damages. No need to mention reasonable person or hand formula for medical malpractice.
ii. Custom is dispositive as a sword and as a shield in medical malpractice cases. Lama v. Borras.

1. Doctor failed to provide proper conservative treatment in advance of surgery. This fell bellow the general medical standard and so the doctor was liable.

2. Plaintiff must show:

a. The basic norms applicable (generally requires expert testimony)

b. Proof that the medical personnel failed to follow the norm

c. Causal relationship between the act or omission and the injury. 

iii. Expert testimony is generally required to determine the applicable standard of care in medical malpractice cases.

1. Narrow exception: “common knowledge rule”

a. Applies when the allegedly negligent conduct is within the understanding of lay members of the public, then generally don’t need expert testimony.

i. Eg. misapplied hot water bottle burns the plaintiff

iv. Standards are often set nationally – eg. by national certifying boards

1. But can take into account the level of medical resources available to the physician, which might bring the standard of care down. 

e. Informed Consent – Duty to Disclose
i. Many courts determine what information must be disclosed by looking to custom in that community.

ii. Others say all information material to the decision must be disclosed (both risks and alternatives). Canterbury v. Spence.

1. Doctor failed to disclose risks of operation, case for failure to disclose/informed consent allowed to proceed regardless of custom.

2. “All risks potentially affective the decision must be unmasked.” Includes dangers of the operation, alternative courses of treatment, and likely results if patient remains untreated. 

3. This is an objective test, from both patient’s and physicians POV.

a. Risk is material when a reasonable person in what the physician knows or should know to be the patient’s position, would be likely to attach significance to the risk or cluster of risks in deciding whether to undertake the treatment.

b. Both what information must be disclosed and the impact on decision are judged based on a reasonable person. 

4. Exceptions
a. No duty to disclose risks the patient has already discovered or that have no apparent materiality, or which a person of average sophistication would know (infection is a risk of any operation).

b. No duty to disclose when the patient is unconscious or otherwise incapable of consenting, and the harm from failure to treat is imminent and outweighs the harm threatened by treating.

i. But should still attempt to secure relative’s consent.

c. No duty to disclose when disclosure poses such a threat of detriment to the patient to be unfeasible or a bad idea from a medical point of view.

i. But can’t withhold information just because the patient might then choose not to go through with the surgery.

iii. In practice only can bring this type of action when something goes wrong because otherwise damages for autonomy violation alone would be hard to calculate.

1. But could bring a suit even when the operation goes perfectly for failure to disclose. 

iv. Need a causal relationship between breach of duty to disclose and damage to the patient.

1. This causal relationship exists IFF disclosure would have resulted in a patient declining the treatment (judged on objective standard to avoid risk of hindsight, so ask if a reasonable person would’ve declined treatment because of the revelation of the risk of the kind of harm that actually occurred)

v. Duty is satisfied when physician makes a reasonable effort to convey sufficient information, no requirement that patient actually understand all the risks.

vi. Duty to disclose is rooted in respect for bodily autonomy. Need informed choice for true consent. 

f. Statutes – 3 possibilities
i. Private Right of Action
1. Can be Express or Implied
2. Courts are generally reluctant to find an implied private right of action, especially under complex administrative schemes. 

a. Especially when it would expose a government entity to liability. Then need clear evidence of legislature’s willingness to do so. Uhr.
3. Normally when you sue under a statute, the statute will have its own framework that applies for causation and damages (eg. Title VII sets damages).

4. Test for implied private right of action. Uhr v. East Greenbush Cent Sch. Dist. 
a. Test

i. Is plaintiff one of the class for whose particular benefit the statute was enacted

ii. Would recognition of the private right of action promote the legislative purpose

iii. Would creating the right be consistent with the legislative scheme

b. Facts

i. Statute required annual screening of scoliosis, plaintiff had to wait two years between screenings, making the condition much worse.

ii. No implied private right of action because it wouldn’t be consistent with the legislative scheme.

1. Already had an administrative enforcement mechanism (Commissioner cutting off funding)

2. And legislature forecast a low cost, while a private right of action might create significant costs.
ii. Negligence per se
1. Two tests for statute to apply: class of persons, class of risks. Osborne v. McMasters
a. Clerk sold a deadly poison without labeling it as such, violated the statute and so there is negligence per se. 

b. Class of persons

i. Victim must be within the class of persons the statute is designed to protect

ii. Sometimes statutes aren’t explicit about this. 

iii. Sometimes statutes have dual purposes. Stimpson v. Wellington Service Corp. 
1. Defendant drove heavy truck without a required permit, breaking pipes in a building and flooding it

2. Law’s primary purpose was to protect the streets from damage, but a secondary purpose was to protect property.

c. Class of risks

i. Risk of injury must be within the class the statute is designed to prevent.

ii. Statutory purpose doctrine. No negligence per se where the statute didn’t aim to prevent that risk. Gorris v. Scott
1. Sheep weren’t penned properly and so were thus washed overboard.

2. No negligence per se because the purpose of the penning requirement was to prevent the sheep from being exposed to disease.

2. Unexcused violation of the statute is negligence in itself, not just some evidence of negligence. Martin v. Herzog
a. Decedent killed in collision between his buggy and defendant’s automobile.

b. Lack of light on the automobile violated a statute and is thus small-n negligent (for it to be contributorily negligent still need causation)

3. RTT: “An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor's conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.”

a. Judge statutory violations by negligence, not strict liability standards.

b. RTT: the statutory violation is excused when “the actor exercises reasonable care in attempting to comply with the statute.”
iii. Third option is even if not negligent per se, the underlying conduct may be negligent. 

iv. Violation of statute can be excused by necessity, emergency, and incapacity, just like with common law negligence. 

v. Courts may read common law exceptions into statutes designed to codify common law rules where statute is not explicit about if the exception still applies. Tedla v. Ellman.
1. Plaintiff was walking on right hand side of the road, which violated statute (have to walk against traffic)

2. Statute codified a common law rule but wasn’t clear if it codified the common law exception that you had to walk with the traffic when the traffic coming from behind was much lighter than in the other direction.

3. Court interpreted the statute to include that exception, so no violation.

g. Res ipsa loquitur – the thing speaks for itself
i. Three tests

1. Prosser test - narrowest
a. Event must be of a kind which doesn’t ordinarily occur without negligence

b. Must be caused by an agency or instrumentality within the exclusive control of the defendant

c. Must not be due to any voluntary action on part of the plaintiff

2. Second restatement: can infer harm was caused by defendant’s negligence when 

a. Event is of a kind which does not ordinarily occur without negligence

b. Other responsible causes, including plaintiff’s and third person’s conduct is sufficiently eliminated by evidence

c. The indicated negligence is within the scope of the defendant’s duty to the plaintiff.

3. Third restatement - broadest

a. The factfinder may infer the defendant has been negligent when the accident causing the harm is a type of accident that ordinarily happens as a result of negligence of a class of actors of which the defendant is the relevant member. 

ii. Jurisdictions are divided about if RIL applies to medical malpractice cases.

iii. RIL is more easily shown in areas with more safety equipment because it’s less likely then that something besides failure to use a precaution (compliance error) caused the accident.

iv. Sometimes used to overcome conspiracy of silence among defendants, esp. physicians. 

v. RIL is useful when plaintiffs lack direct evidence about the negligence and only have circumstantial evidence.

vi. Cases

1. Byrne v. Boadle
a. Plaintiff hit by a barrel of flour that fell out of defendant’s warehouse. 

b. Mere fact of accident is prima facie evidence of negligence; barrels don’t roll out of warehouses without negligence.

c. Barrel was in the custody (exclusive control) of defendant and plaintiff has no way to show what caused the accident.

d. So burden shifts to defendant under RIL to show they weren’t negligent.

2. Exclusive control is meant to eliminate the possibility a third party caused the accident, not to show that only one party had control over it. Colmenares Vivas v. Sun Alliance Insurance. 

a. Applies Prosser Test

b. Escalator handrail stopped but steps kept moving, causing injury. This wouldn’t happen in the absence of negligence.

i. By contrast see Holzhauer v. Saks & Co. 
1. Elevator stopped completely, causing injury, may have stopped due to negligence in maintenance or because someone pressed the emergency stop button.

2. RIL does not apply because the alternative explanation that someone pressed the stop button is just as likely to have caused the stoppage as an elevator malfunction. 

c. Defendant Port Authority effectively had exclusive control, the duty to keep it safe was non-delegable.

i. Port Authority was ultimately responsible for the safety of the escalator even though it contracted with a third party for maintenance. 

ii. That ultimate responsibility is enough for exclusive control, even in the absence of actual physical control.
3. RIL can apply even with multiple defendants and multiple instrumentalities that may have caused the injury. (Limited to where plaintiff receives unusual injuries while unconscious in the course of medical treatment). Ybarra v. Spangard. 

a. Plaintiff suffered shoulder pain following treatment for appendicitis. Evidence showed the pain was caused by injury and not systemic or preexisting causes. 

b. Plaintiff was unconscious during the surgery, so need RIL to break possible conspiracy of silence.

i. RIL plays an information-forcing role by making the defendants reveal who caused the injury in order to protect themselves.

c. RIL applies even with multiple defendants, some of whom probably did use proper care. 

d. When plaintiff receives unusual injuries in the course of medical treatment while unconscious, they don’t have to identify the particular defendant or instrumentality that injured them. 

i. All defendants who had control over the body or instrumentalities that might have caused the injury can be called on to meet the inference of negligence by giving an initial explanation of their conduct. (Burden of production shifts)

1. Defendants are better positioned to know who was negligent and can prove they weren’t liable at trial.

e. Common tort reform provision limits RIL in medical malpractice cases by requiring expert testimony.

3. Special Duty Rules - Negligent Infliction of Emotional Distress
a. General no-duty rule for pure emotional loss injuries. Exceptions to this are rare (eg. negligent mishandling of a corpse or negligently sending a telegraph telling someone that a loved one had died)

b. When defendant negligently risks physically injuring someone, there may be a derivative duty to not to cause emotion distress to that person or a third party. Some tests for that follow:

c. RTT: Negligent infliction of emotional distress resulting from bodily harm to a third person

i. An actor who negligently causes serious bodily injury to a third person is subject to liability for serious emotional disturbance thereby caused to a person who

1. Perceives the even contemporaneously, and

2. Is a close family member of the person suffering the bodily injury

d. Dillon is majority rule, but some states use the zone of danger or impact rule.

e. Dillon test Three factor test for determining if defendant owes plaintiff a duty of care in Dillon v. Legg. 
i. Three factors – asks whether the harm was reasonably foreseeable (and thus a duty is owed) – judged based on an objective standard

1. Whether the plaintiff was located near the scene of the accident

2. Whether the shock resulted from a direct emotional impact from contemporaneously seeing the accident instead of learning of it later

3. Whether plaintiff and the victim were closely related

ii. Facts 

1. Mother brings wrongful death suit after child hit by car. Mother was outside zone of danger.

2. Allows mother to go forward with her claim for nervous shock (which led to physical injury). 

3. Ruling confined to cases where plaintiff suffered a shock which resulted in physical injuries.
iii. Chamallas proposes to go beyond Dillon and allow recovery even where defendant wasn’t near the scene or heard about it later (this distance in time or space would lower damages but not prevent liability)
f. Zone of Danger test 

i. Could only be recover for the emotional distress of seeing someone killed or injured if you were within the zone of danger (so that you were also at risk of being physically hit)

ii. No recovery for bystanders or spectators.

g. Impact Rule
i. Can only recover for pure emotional loss if defendant’s contact caused some physical impact on plaintiff’s body. Emotional distress can be parasitic on the nominal physical invasion.

ii. Case example: Mitchell v. Rochester Railway
1. Defendant’s carriage pulled up so that plaintiff was right in between the two horse heads. 

2. Led to fright resulting in miscarriage.

3. No recovery because no immediate personal injury. 

4. Other special duty issues

a. No Duty to Rescue – Theory interlude
i. Generally no affirmative duty to rescue in the absence of special circumstances or a special relationship. 

1. Doctors have no duty to render care even if no other doctors are available. Hurley v. Eddingfield
a. Sick person died because the only available doctor refused to treat him, even though they would pay the doctor.

b. No liability. No common law duty for doctors to enter into employment contracts.

c. The law requiring the state’s permission to practice medicine doesn’t require anyone to actually practice. 

ii. Exceptions:

1. Duty to rescue when you created the danger

2. Duty landowners owe to those who enter their premises

3. Gratuitous undertakings by defendant to benefit or assist the plaintiff

4. When defendant has a special relationship with plaintiff or person who threatens harm to the plaintiff 

a. Some grow out of premise liability, eg. responsibility of landlord to tenant or university to its students

b. Other cases where prisons and hospitals have been held liable after someone the released committed violence against a 3rd party.

iii. RST: Duty of one who takes charge of another who is helpless

1. If, when you have no duty to do so, you take charge of someone who is helpless, you are liable for any bodily harm you cause by

a. Failing to exercise reasonable care while they are within your charge

b. Discontinuing your aid or protection, if that leaves the other in a worse position then they were in when you took charge of them. 

iv. Good Samaritan statutes

1. Generally immunize rescuers against claims of ordinary negligence instead of imposing affirmative duties. 

a. Some only immunize those with special training (eg. doctors) out of worry that unskilled rescuers will make things worse. 

2. Vermont and a few states impose a duty to rescue but says willful violators can’t be fined more than $100.

3. Under either approach rescuers are still liable for willful misconduct. 

b. Duties of landowners/occupies to those on their premises
i. Common law tripartite distinction

1. Invitees (business visitors, eg. store open to public) 

a. Duty to them to exercise reasonable care to keep the premises safe

2. Licensees (Social Guests)

a. Duty not to create a trap, have to protect against concealed dangers that are known or should be known to the occupier.

3. Trespassers

a. No duty outside a “willful and wanton” exception. Excelsior Wire Rope v. Callan
i. Children’s hands caught in defendant’s haulage system.

ii. Plaintiffs were trespassers but defendant’s servants acted in reckless disregard of plaintiffs welfare so they are liable (distinguishing Addie)

iii. Haulage system was across from a playground and the field was constantly swarming with children who played with the machinery. 

iv. Defendant’s servants knew the children constantly played upon the machinery so they were required to check to make sure there were no children were around the wire when they started it. 

b. Don’t have to exercise reasonable care. Robert Addie & Sons v. Dumbreck. 
i. Young child trespasser was warned to stay away from a mechanical wheel and was killed when it was turned on. Defendant couldn’t see if anyone was near the wheel.

ii. No liability, injury wasn’t due to some willful act involving more than the absence of reasonable care.

c. Don’t have to warn trespassers against hidden or secret dangers on the premises. Buch v. Amory Manufacturing
i. Child trespassed on mill, they told him to leave (he didn’t speak English) but took no further steps to kick him out.

ii. He put his hand in a machine and it was crushed.

iii. Mill owed no duty to the trespasser, so no liability. Only had to abstain from using disproportionate force to eject the trespasser. 

ii. Landowner/Occupiers duty to warn. Some states reject the tripartite distinction, extending the ordinary duty of care to invitees or even trespassers (in California). Rowland v. Christian.

1. Defendant invited plaintiff to her apartment, sink handle broke, injuring his hand.

2. Defendant knew about the danger but didn’t warn. 

3. Test for liability: did the possessor of land act as a reasonable person in view of the probability of harm to others.

a. Can still take into account if they are trespasser/licensee/invitee but not determinative. 

4. List of factors relevant to determining if liability exists.
a. Foreseeability of harm to plaintiff

b. Degree of certainty that the plaintiff suffered injury

c. Connection between defendant’s conduct and injury suffered

d. Moral blame attached to defendant’s conduct

e. Policy of preventing future harm

f. Extent of burden to defendant and consequences of imposing a duty and liability

g. Availability, cost, and prevalence of insurance for the risk involved.
c. Special relationships
i. RTT: Actor in a special relationship owes a duty of reasonable care to third parties with respect to risks posed by the other that arise within the scope of the relationship. 

1. Special relationships include

a. Parents with dependent children

b. Custodian with those in their custody

c. Employer with employees when employment facilities that harm to the third party

d. Mental-health professional with patients.

ii. Duty to warn. Therapists have a duty of reasonable care to someone who they believe or should reasonable believe their patient is threatening. Tarasoff v. Regents of UC
1. Patient told his therapist he was planning on killing someone. No warning was given to that third party.

2. Court allowed the action to proceed.

3. Foreseeability is a key consideration. 

4. Where there is a special relationship to the dangerous person or potential victim: defendant must exercise reasonable care to protect the potential victim, such as warning the victim. (For some courts, warning law enforcement might be enough.)

5. Narrowly tailored duty: arose only where identity of victim is known. (Don’t have to warn whole neighborhood about vague threats)

5. Plaintiff’s conduct and defenses

a. Contributory Negligence
i. A few states still use this. The rest use comparative negligence. 

ii. All or nothing. If plaintiff is contributorily negligent they get no recovery.

1. Except in cases of defendant being willful and wantonly negligent.

iii. Cases

1. No recovery where plaintiff doesn’t use ordinary care. Butterfield v. Forrester
a. Plaintiff was riding his horse when he hit a pole defendant had placed across part of the road.

b. Plaintiff would’ve been able to avoid it if he was riding at a reasonable speed.

c. No liability since plaintiff is contributorily negligent.

2. Example of a case where plaintiff wasn’t contributorily negligent. Beems v. Chicago RR
a. Railway car was moving too fast when decedent attempted to uncouple the cars.

b. He signaled to slow down and immediately tried to uncouple again, when he did so his foot got caught, leading to his death.

c. Decedent wasn’t required to wait to see if his signal would have been followed, if defendant had slowed down decedent would have been safe.

d. So no contributory negligence. Defendant is liable.

3. Plaintiff’s negligence must be a proximate cause for contributory negligence to apply. Gyerman v. United States Lines Co. Burden for proving contributory negligence (both the duty/breach and proximate cause) is on the defendant.
a. Defendant was negligent in failing to stack fishmeal sacks safely. 

b. Plaintiff didn’t report the unsafe condition.

c. Defendant has to prove that reporting the unsafe condition would have prevented the injury in order for there to be contributory negligence. Remanded.

4. Rights of one man in the use of his property cannot be limited by the wrongs of another. Contributory negligence doesn’t apply in that case. LeRoy Fibre v. Chicago Railway.

a. Defendant railway was negligent in emitting too many sparks. 

b. Plaintiff had stacks of flax on his land 85 feet from the tracks, the wind carried the sparks from a train to the flax, lighting it all on fire. 

c. No contributory negligence. Plaintiff’s use of his land was a proper one and didn’t interfere with the rightful operation of the railroad.

i. Can put flax wherever as long as it doesn’t interfere with other’s rights.

iv. Exception: Last Clear Chance Rule
1. Contributory negligence doesn’t apply when defendant has the last clear chance to avoid the accident notwithstanding the plaintiff’s negligence. Fuller v. Illinois RR. 
a. Decedent was crossing a railroad track in a wagon. Train could have stopped in time but only gave a routine whistle blast and defendant couldn’t assume that defendant would be able to get off the track in time. 

2. Not needed under comparative negligence (though who had the last clear chance might affect how juries apportion liability). 

a. Some states apply both comparative negligence and last clear chance doctrine anyway.

3. Need last clear chance or under contributory negligence defendant won’t take enough care. Example: Davies (P negligently left his donkey on the highway, it got run over by D’s wagon).
b. Assumption of Risk
i. Born in the employment context but has been replaced by mandatory worker’s compensation (no-fault system that substitutes for tort liability.

1. Theory interlude

ii. Example today would be spectator sports (hit by baseball during game) or skiing. 

iii. Two forms

1. Primary assumption of risk

a. This is a form of a no duty rule. No duty on the party of provider of a risky activity to protect you from the inherent risks of that activity. 

b. Conceptually should still be an affirmative defense under comparative negligence.

c. Taking place in an activity means accepting the inherent dangers when they are obvious and necessary. Murphy v. Steeplechase Amusment Co.
i. Defendant was amusement park. The attraction “The Flopper” caused people to lose their balance and fall onto padding.

ii. Plaintiff watched others participate and then decided to enter, led to fractured kneecap. (Type of injury clearly a foreseeable risk).

iii. No liability (assuming there wasn’t a nonobvious defect). The risk that actually occurred was the very hazard that was invited and foreseen. No evidence that The Flopper was inherently too dangerous in its present form.

1. If there was some non-obvious defect, or so many accidents had occurred that the game was too dangerous to continue without change, then assumption of risk wouldn’t apply.

d. Another case. Lamson v. American Axe.

i. Axe fell from rack and injured the plaintiff, an axe painter.

ii. A year earlier plaintiff objected to the safety of the new racks, was told could either use them or quit. 

iii. By continuing to work there he assumed the risk so no liability.

2. Secondary assumption of risk
a. Affirmative defense to established breach of defendant’s duty. Plaintiff only assumes the risk if he was at fault. Plaintiff unreasonably undertook a specific risk caused by defendant’s negligence. 
b. Key question: would a reasonable prudent man have moved in the face of a known risk. Meistrich v. Casino Arena.
i. Plaintiff fell while skating on defendant’s rink. 
ii. Defendant was negligent in preparing the ice; it was too hard and slippery.
iii. But plaintiff carelessly contributed to the injury by remaining on the ice despite knowing this. 
c. Folds nicely into comparative negligence, not needed as a separate doctrine there.
iv. Fellow servant rule
1. As long as the person who caused the risk and the person who was injured were both working for the same employer, then there was no liability for the employer. Farwell v. Boston RR.
2. Early version of assumption of risk defense.
c. Comparative Negligence
i. Most courts have refused to apply these principles to intentional torts. 

ii. Theory interlude.

iii. Primary assumption of risk is a complete bar to recovery even under contributory negligence. Knight v. Jewett.

1. Plaintiff’s finger was broken in a football game after she had cautioned the defendant “not to play so rough.” 

2. No liability. Primary assumption of risk by playing football. Defendant only owed a duty to avoid reckless misbehavior, not ordinary negligence.

iv. Different forms of comparative negligence – theory interlude

1. Pure form – plaintiff can recover no matter how negligent they are.

a. Example. Li v. Yellow Cab of California.
i. Plaintiff attempted to cross three lanes of oncoming traffic, defendant was travelling at excessive speed and ran a yellow light, hitting plaintiff’s car.

ii. Case can proceed on comparative negligence basis, plaintiff will be able to recover something.

iii. Court doesn’t rule on how to deal with more than two parties or willful misconduct.

1. But could have contribution and indemnity among joint tortfeasors.
2. Modified form, used in some states – if plaintiff is at least 50% responsible (or in some states more than 50% responsible), then plaintiff can’t recover

3. Admiralty – if both are at least somewhat responsible, then split damages 50/50.

v. Can be complicated with multiple causes of action, joint tortfeasors, and/or indemnification agreements. 

CAUSATION – need both types

1. Cause in fact/factual causation

a. For joint causation, an actor’s conduct only needs to be a cause of the harm. 

b. But-for test. Injury must have occurred but for the defendant’s negligent. New York Central RR v. Grimstad.

i. Person falls off barge, can’t swim and drowns.

ii. Wife had gone to find a small line to throw but he was gone by then, sued for negligence in failing to equip the barge with life preservers. 

iii. No liability. Defendant’s negligence was not established as the but-for cause of the death.

1. He may have died even if the buoy had been there if the wife didn’t reach it in time, her throw missed, he may even have drowned if it had been there.

c. Strong Causal Link Test. Zuchowicz v. United States.
i. Defendant breached duty by negligently prescribing twice the maximum recommended dosage of Danocrine. 

ii. Plaintiff developed primary pulmonary hypertension. Expert testimony ruled out many other causes of PPH, and found progression was consistent with drug induced PPH.

iii. Test

1. If a negligent act was deemed wrongful because that act increased the chances that a particular type of accident would occur, AND a mishap of that very type did occur, THEN it’s enough to support a finding that the negligent behavior caused the harm (burden shifts to negligent party at that point to provide evidence).

iv. Found liability, because higher dosage is more likely to have negative side effects, and no basis for assuming the drug justified on cost-benefit basis past maximum approved dosage.

v. Some factors the court found relevant

1. Expert testimony

2. Temporal link (symptoms soon after overdose)

3. Negligence per se

4. Eliminated some alternative causes

d. Evidence loss burden shifting. Haft v. Lone Palm Hotel.
i. Father and son drowned in motel pool. Statute said they had to post either a lifeguard or a sign saying there was no lifeguard, violated both.

ii. No evidence about how the deaths took place.

iii. Normally evidentiary burden regarding causation would be on the plaintiff.

iv. But defendant’s breach of a duty of reasonable care (no lifeguard) is exactly why the plaintiff lacks evidence to prove causation, and the available facts suggest if defendant wasn’t negligent the deaths wouldn’t have occurred so shift the burden of proof to the defendant.
1. Levmore article would justify this on recurring miss grounds.

e. Joint and several liability – theory interlude
i. Joint Liability – no longer seen in practice
1. Defendant liable for whole judgment; can only go after one defendant.

2. Old rule was no contribution since harm was seen as indivisible/don’t want to help a wrongdoer (unclean hands). So under the old approach (since overturned), a joint tortfeasor couldn’t sue another joint tortfeasor for contribution. Union Stockyards v. Chicago RR.

a. Injured employee had gotten a judgment against employer, terminal company. Employer sued the railroad company for contribution. Both companies were equally negligent.

b. Plaintiff terminal company can’t get contribution from defendant railroad company.

c. General rule of no contribution. Exception: If there’s a principle wrongdoer, then sometimes the defendant can get indemnification from the principle wrongdoer. 

i. Eg. plaintiff sued passive conduit. Passive conduit can get indemnification from the active wrongdoer.

ii. California’s historical pro rata liability – (before it shifted to comparative negligence)
1. Each defendant is liable for an equal pro rata, not based on their amount of fault like in several liability. 

2. Defendants can get contribution from other defendants if they had to pay more than their pro-rata share.

3. Have to notify other parties in advance of any agreement whereby a defendant testifies for the plaintiff in exchange for reducing its liability.  
iii. Several Liability
1. Each defendant has an obligation only to pay their share, so risk of insolvency by a defendant falls on the plaintiff.
iv. Joint and several liability
1. Where all defendants are present, each pays his proportionate share.

2. But any defendant can be liable for the whole amount, though can sue others for contribution or implead other defendants (except in a joint and several without contribution system, in which case it’s the same as joint without contribution in application).

3. Can have joint and several liability with comparative negligence. American Motorcycle Association v. Superior Court.

a. Creates a doctrine of partial equitable indemnity  (on a comparative fault basis) to get around California’s pro-rata shares law. 

b. Effect is to allow apportioning of liability on comparative principles when there are several defendants. 

4. Plaintiff’s comparative negligence is calculated as a proportion of the combined negligence of the plaintiff and all the tortfeasors, whether or not joined as parties.

5. What happens when a defendant is insolvent under joint and several plus comparative negligence?

a. American motorcycle seems to hold the remaining defendants liable for that defendant’s share.

b. But Evangelators v. Superior Court, divides that defendant’s share among plaintiff and remaining defendants in proportion to their fault. Eg. Plaintiff 30% responsible, D1 60%, D2 10%. D1 is insolvent.

c. Plaintiff gets 25% recovery (D2’s 10% plus 25% of D1’s 60% from D2).

6. Statutory modifications of joint and several liability. 

a. Some states have pure joint and several, some have just several liability, some are joint and several for economic damages but several for economic damages (sometimes several only for defendants who aren’t more than 50% responsible)

f. Multiple Causes
i. Joint liability is also appropriate in cases where two causes act synergistically (each fire alone wouldn’t be enough to burn down the house), and in cases of overdetermined harm (3 people push a car off a cliff, but any two were strong enough to have done it)
ii. Multiple sufficient causes/joint causation
1. Each joint tortfeasor is liable for all of the damages resulting from their joint or concurrent acts of negligence. Kingston v. Chicago Ry. 
a. Defendant’s locomotive sparks started a fire, this combined with another fire of unknown origin (no reason to think human action didn’t start it). Both fires were the proximate cause and sufficient to destroy the plaintiff’s property.

b. Defendant is liable. Plaintiff shouldn’t have to identify the origin of the other fire. 

c. Exception: no liability where a wrongdoer’s fire unites with a fire originating from natural causes. Also may be no liability if a wrongly set fire unites with a fire that is so much larger that the greater fire is the intervening or superseding cause.

iii. Alternative Liability
1. Where one of two negligent actors caused the harm, burden shifts to defendant, burden of proof on causation and apportionment of damages shifts to the defendants. Summers v. Tice.
a. Two defendants both negligently shot plaintiff while quail hunting, no way for plaintiff to know which shot him.

b. Both defendants are liable unless they can exculpate themselves. They are in a better position to be able to show which caused the injury than the plaintiff. 
iv. Market Share Liability – form of several liability
1. Sindell v. Abbott Laboratories.
a. Hundreds of defendants manufactured DES, a generic prescription drug. Used as a miscarriage preventative. 

b. DES can cause cancer in daughters exposed to it before birth, after a latent period of 10 years or more.

c. Alternative liability doesn’t work because can’t be sure the actual responsible defendant is a party unlike in Summers. Also no evidence defendants acted in concert. Ybarra burden shifting doesn’t work because defendants don’t know who caused the injury either.

d. Impose liability in proportion to market share (for that particular usage, here DES sold to prevent miscarriage), requirements for this.

i. All defendants must be small-n negligent

ii. Product must be fungible

iii. Plaintiff, through no fault of their own, must be unable to identify which defendant caused the injury.

iv. Must have a substantial share of the market (undefined but seems to be less than 80%)

e. Sindell allows exculpation of individual defendants that show they couldn’t have caused the injury (eg. started manufacture after plaintiff’s birth).

f. Case remanded and settled so the details of how to calculate market are unclear (eg. local/national market, timeframe)

2. By contrast to Sindell, Hymowitz v. Eli Lilly didn’t allow exculpation.

a. Another DES case

b. Market share calculated based on the national market for DES used in pregnancy.

c. Individual defendants were not allowed to exculpate. 

i. Defendants are liable based on overall risk produced. 

ii. Allowing exculpation here would just increase the costs for that defendant in another case where someone else can exculpate. Thus cheaper administratively to ban exculpation, and total liability for each defendant is the same. 

3. Product must be fungible. Skipworth v. Lead Industries Ass’n. 
a. Court declined to extend market share liability to lead paint. 

b. Lead paint is not a fungible product, each paint has a different amount of lead and so sales are not a good proxy for harm caused. 

c. Also the time period is much longer (house first painted more than 100 years ago, and don’t know which application of paint caused the lead poisoning), and have lots of exit and entry in the market. 

v. Loss of Chance
1. RTT: Some courts recognize lost chance of a cure a legally cognizable harm. Only get damages for that lost opportunity. 

a. Damages=adverse outcome discounted by the different between ex ante probability of outcome in light of negligence and probability of outcome absent defendant’s negligence. 

b. Almost universally limited to medical malpractice, have good empirical evidence about outcomes 

2. Case. Herskovits v. Group Health Cooperative.
a. Defendant negligently failed to diagnose plaintiff’s lung cancer on first visit. Late diagnosis caused a 14-percentage point reduction in his chance of survival.

b. Case can proceed even though chance of survival without negligence was under 50%. (Old rule, Cooper v. Sisters of Charity, required at least a 50% chance of survival for recovery, because otherwise there could be no showing that the harm was more likely than not caused by defendant’s negligence.) 

c. Damages based only on those caused directly by premature death, such as lost earnings and additional medical expenses. Can’t recover for all damages caused by victims death. 

3. Theory interlude
2. Proximate Cause

a. Discarded test - Liable only for the proximate results of your acts, not remote damages. Ryan v. New York Central R.R. (No longer in use)
i. Defendant’s negligence set fire to their woodshed, fire spread to plaintiff’s house, 130 feet away.

ii. No liability. Spread of fire to adjacent buildings is not a necessary or usual result, depends on many circumstances that defendant has no control over. Would only be liable for the fire to the woodshed (they own it anyway).
b. Directness Test – in re Polemis
i. Backwards looking. Start at the injury and go backwards in time to see if any intervening events break the chain of causation (3rd parties, natural causes, plaintiff’s own conduct [in comparative negligence jurisdictions, plaintiff’s conduct won’t completely break causation]

ii. In re Polemis.

1. Vessel was carrying petrol, a heavy plank fell into the hold, causing a spark, leading to an explosion.

2. Defendants are liable for the damages.

3. Foreseeability of harm is relevant to determining if the act was negligent, but not to determining which consequences a negligent person is liable for. 

a. Since letting the plank fall was negligent (could hurt ship), doesn’t matter that the falling plank couldn’t be foreseen to cause a spark.

4. Reasonable anticipation of damage determines if an act is negligent, but once an act is determined to be negligent, any damages resulting from a direct consequence of the act are recoverable, doesn’t matter if those damages were foreseeable.
c. Foresight Test – Wagon Mound I and II
i. Forward looking. Put yourself in defendant’s position and ask what were the foreseeable types of injuries that could arise from that particular breach of a duty of care. Is the actual injury within that scope?

ii. Wagon Mound I.

1. Defendant careless discharged oil into the harbor, brought by tide to plaintiff’s wharf. Plaintiff’s wharf was later destroyed when the oil caught fire due to the welding being done there. 

2. No liability for damages that weren’t foreseeable. So no liable for the fire, defendant couldn’t reasonably be expected to know that oil could be set aflame while floating on water. 

iii. Wagon Mound II.

1. Same facts, but plaintiff is now owner of a ship destroyed in the fire. Court found foreseeability here so there was liability.

d. Plaintiff can only recover if defendant’s action was a wrong in relation to them (when not suing delicately or by subrogation), that it was a wrong in relation to a third party is not enough. Defendant must owe a duty to plaintiff for there to be liability. Palsgraf v Long Island RR.
i. Man runs onto moving plane, defendant’s guards push and pull him in, causing his unmarked package to drop.

ii. The package contained fireworks, but there was no notice of this.

iii. The fireworks exploded, throwing down some scales many feet away. The scales hit plaintiff.

iv. Plaintiff sues defendant railroad, no liability.

v. Railroad had no duty to the plaintiff. Its wrong in relation to the package holder was not a wrong in relation to the plaintiff.

vi. “Risk reasonably to be perceived defines the duty to be obeyed.” Duty is based on foreseight, eg. the ex ante perception of risk.

vii. Majority opinion is a notable example of moral corrective justice theory. 

3. Needs to be more likely than not that the negligence caused the injury (above 50%).

STRICT LIABILITY – Act, Causation, Damages
1. Only have pockets of strict liability, most things are covered by negligence

a. Eg. Abnormally dangerous activities, conversion, trespass to chattel

2. Abnormally dangerous activities
a. RST: Strict liability for abnormally dangerous activities even if you use utmost care. The strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous. 

i. Example: a if dynamite explodes while in transport, that is strict liability. But if a truck carrying dynamite runs over a pedestrian, there’s liability only if the truck was driven negligently.

b. RST: Factors in determining if an activity is abnormally dangerous

i. Existence of high degree of risk

ii. Likelihood that the harm that results from it will be great

iii. Inability to eliminate the risk by the exercise of reasonable care

iv. Extent to which the activity is not a matter of common usage

v. Inappropriateness of the activity to the place where it is carried on

vi. Extent to which its value to the community is outweighed by its dangerous activities

c. RST: Assumption of risk of harm from an abnormally dangerous activity bars plaintiffs recovery for that harm. 

i. But contributory negligence is not a defense to strict liability unless the plaintiff knowingly and unreasonably subjected himself to the risk of harm from the activity.

ii. Unexpected conduct of a third party/animal/force of nature causing the resulting harm from an abnormally dangerous activity is not a defense, strict liability still applies.

d. RST: No strict liability for harm caused by an abnormally dangerous activity if the harm would not have resulted but for the abnormally sensitive character of the plaintiff’s activity.

i. Example: Company A operates electric transmission line, without any negligence it interfere with B’s telegraph wires. A is not liable to B.

ii. Normal negligence principles still apply in this situation.

e. RTT: Strict liability for physical harm resulting from abnormally dangerous activities. 

i. Activity is abnormally dangerous if

1. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors and
2. The activity is not one of common usage.

f. RTT: Strict liability does not apply if a person suffers harm as a result of making contact or coming into proximity with defendant’s animal or abnormally dangerous activity if the person came into contact/proximity for the purpose of securing some benefit from that contact/proximity.

g. RTT: If a plaintiff has been contributorily negligent, the plaintiff’s recovery in a strict liability claim is reduce in accordance with the share of comparative responsibility assigned the plaintiff.

h. Case. Indiana Harbor Belt R.R. v. American Cynamid.
i. Defendant filled leased railroad care with highly toxic and flammable chemical, leaked in railroad plaintiff’s yard.

ii. Strict liability doesn’t apply (uses RST test for abnormally dangerous activities) Negligence regime is sufficient for deterrence and remedies.

iii. The chemical isn’t so corrosive that it will eat through valves maintained by due care, accident here was caused by carelessness, which can be shown unlike Siegler. Risk of spill is negligible given proper care.

iv. Don’t want to encourage hazardous chemicals to be routed around cities (hub and spoke nature of railroads makes this too costly).

v. Wouldn’t prevent the accident by shipping it elsewhere, but higher care used in shipping would prevent the accident. So strong case for negligence instead of strict liability.

i. One reason for strict liability is the probability that an accident will destroy the evidence necessary to show negligence. Siegler v. Kuhlman. 

i. Court imposed strict liability for hauling gasoline as freight on public highways.

1. Inherently and extraordinarily dangerous.

2. Any explosion or fire will likely destroy the evidence necessary to show negligence.

3. Trespass to Chattels – combination of intentional tort and strict liability

a. Similar to trespass to land when there are actual damages, but the Restatement resists the award of damages in actions for nominal damages for harmless intermeddling with chattel. (Reason: can exercise self-help with your property more easily than land)

i. Example, A child climbs on the back of plaintiff’s dog and pulls its errors. No harm to the dog or any legally protected interest of the plaintiff. No liability.

ii. Liable if you harm the possessor’s interest in the physical condition or value of the chattel or if the possessor is deprived of the use of the chattel for a substantial time.

iii. Some courts though allow actions for nominal damages or injunctions regardless of actual harm. Blondell.

b. Trespass to chattels doesn’t encompass an electronic communication that neither damages the recipient computer system nor impairs its functioning. Intel v. Hamidi. 

i. Ex-employee Hamidi sent tens of thousands of emails to Intel employees after being asked not to. These emails didn’t cause any damage to the computer system.

ii. No liability for trespass to chattels.

iii. Only interference is taking up employees’ time, and Intel doesn’t have a property interest in employees’ time. 

iv. Notes that imposing a rule of having to get permission before a communication could go to or through a particular server would hurt the freedom of electronic communications and reduce the positive network effects gained by linking all these machines together.

c. Do have trespass to chattels where the electronic communication actually hurt the quality of the computer system. CompuServ.

i. Large amounts of spam made CompuServ’s servers function poorly. And the large amount of spam going to customer inboxes caused inconvenience to the customers, hurting CompuServ’s reputation and costing it good will. So the electronic communications hurt the functionality of the mail system.

d. Damages for trespass to chattel. 

i. Historically limited to the reduction in the value of the chattel. Defendant was able to force the plaintiff to take the chattel back. 

ii. Full price awarded if chattel was completely destroyed.
4. Conversion – combination of intentional tort and strict liability

a. RST: Conversion is an intentional exercise of dominion or control over the chattel. Mere non-feasance or negligence, without such an intent, is not sufficient for conversion. 

i. But if the actor has the intent to do the act exercising dominion or control, he is not relieved from liability by his mistaken belief that he has possession of the chattel or the right to possession, or that he is privileged to act. 

b. Conversions are usually but not always trespass to chattel and vice versa. Trespass to chattel requires the plaintiff to show the defendant carried off goods which were in the plaintiff’s possession.

i. Plaintiff can maintain the action even if some third party has title over the goods. 

ii. By contract, conversion can be brought by any party who claims either ownership rights in the thing or some right to its immediate possession.

1. Examples

a. C takes property from B who took it previously from A. A can sue C for conversion, but not trespass, because A didn’t have possession when C’s wrong occurred.

b. If defendant takes possession of plaintiff’s goods without claiming ownership of them, then there is trespass to chattel but no conversion (eg. removing plaintiff’s goods from your boat)

c. Damages for conversion

i. Good faith conversion (plaintiff mistakenly told defendant he owned the land, defendant dug up gold)

1. Plaintiff gets damages equal to value of gold minus cost of extraction and refinement. Defendant is left in same position as he was in before the conversion.

ii. Bad faith conversion (defendant knew the land belonged to another)

1. No offset for the labor expended, so defendant is in a worse position than before the conversion. 

iii. RST: Innocent converter may generally return the property taken at least if it has suffered substantial damage, conditional upon payment for loss of interim use or repairs.

iv. However, some jurisdictions require a “forced sale” (defendant has to pay plaintiff full market price for the property, even if defendant was willing to return it).

d. No need for there to be wrongful motives or lack of negligence in order to sustain an action for conversion. Poggi v. Scott
i. Poggi stored his wine in barrels in the basement. New owner Scott, thinking the barrels were empty, let the men take the allegedly empty barrels for a small fee. 

ii. Scott is liable for the full value of the barrels/wine even though he thought the barrels were empty junk. 

iii. Conversion is based on unwarranted intereference with plaintiff’s property which causes injury to the plaintiff. Good faith/negligence are not defenses. 

iv. No such thing as innocent conversion, if you bought the wine from the crooks, you would be liable. 

v. In some cases must have caused damages.

e. Use of excised human cells in medical research is not conversion. Moore v. Regents of UC.
i. Defendant extracted Moore’s spleen knowing it would be useful in research. Patented a cell line based on the white blood cells.

ii. Separate informed consent claim can proceed, but no liability for conversion.

iii. No conversion when plaintiff has neither title to the property nor possession thereof

1. Moore didn’t expect to retain possession of his cells, and California statutes drastically limit any interest of the patient in excised cells.

iv. Policy considerations weigh against finding conversion here. 

1. Would require all scientists to evaluate whether the cells were taken with consent, even those who were innocent would be exposed to liability since conversion is strict liability.

2. Don’t want to hurt incentives for medical research.

3. And informed consent already protects patient’s rights.

f. Conversion does apply to domain names. Kremen v. Cohen.

i. Cohen used an obviously forged letter to get Network Solutions to transfer Kremen’s domain, sex.com, to him. Kremen sued Network Solutions for conversion.

ii. Suit can go forward.

iii. Plaintiffs must show three things to establish conversion.
1. Ownership or right of possession (yes, registrants do have property rights in their domain names)

2. Wrongful disposition of the property right

3. Damages

iv. Three part test to determine if a property right exists

1. Must be an interest capable of precise definition

2. Must be capable of exclusive possession or control.

3. Putative owner must have established a legitimate claim to exclusivity. 

v. RST has a strict merger requirement: intangible property interest must be merged into a document (eg. share of stock merged into a stock certificate). Means the right to immediate possession of the chattel or the intangible obligation is represented by the document. 

1. Liable for conversion if you convert the document or prevent the exercise of intangible rights of the kind customarily merged in a document, even if the document isn’t converted.

vi. California doesn’t follow the strict merger requirement, no requirement for the right to be merged in a document.

5. Nuisance – Act, intent, causation, damages (and must be unreasonable)
a. Basis of liability (intentional tort, negligence, strict liability) can vary.

i. Most nuisances are considered intentional harms due to repetition and defendant has notice of the harm to the other party.

ii. But in some states and RST an intentional act isn’t enough for a prima facie case. Instead, liability turns on cost-benefit analysis. 

b. RST: An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if:

i. The gravity of the harm outweighs the utility of the actor’s conduct or
ii. The harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.  
c. Nuisance actions are typically brought by owners of the land

d. Causation: reciprocal causation is common, eg. two incompatible usages, both cause harm to the other party.

e. Remedies: Unlike non property torts have the option of injunction in addition to the normal damages remedy. 

i. Property rule is injunction. 

1. Value of the entitlement set by the party holding it, so protects their subjective valuation.

ii. Liability rule is damages.

1. Damages set by court based on an objective standard, such as market value. 

f. Defenses:

i. Extrasensitivity. Rogers v. Elliot
1. Defendant rang a church bell daily. Plaintiff was extrasensitive to the noise due to previous injury.

2. No liability (bell ringer has the entitlement, as long as there is no malice)

3. Judge if a noise is a nuisance based on the natural and probable effect of the sound upon ordinary persons (objective standard), not based on how it will affect a particular person. 

a. Alternative means the legality of a particular activity would change just because a particularly sensitive person happened to come nearby.

ii. Coming to the nuisance. Ensign v. Wells. Majority view is that coming to the nuisance is not a categorical defense. Minority of states say that it is.

1. Defendant had a dog raising business (noisy/smelly); plaintiffs were nearby property owners. 

2. Defendant was there first, plaintiffs had come to the nuisance.

3. Liability anyway (homeowners have the entitlement to no noise/smell). Remedy is injunction.

4. That defendant was there first (and so wasn’t a nuisance in the past) weighs against a finding that it’s a nuisance but isn’t dispositive. 

g. Cases

i. Michalson v. Nutting.

1. Roots of tree on defendant’s land came onto plaintiff’s land, interfering with pipes/cement foundation.
2. No liability (tree owner has the entitlement). Growth of roots into adjoining property is a natural and reasonable occurrence. 
3. Harm in this case is one without legal injury.
4. Neighbor is allowed to cut off the intruding roots.
ii. No legal right to free flow of light and air from adjoining land. Fontainbleau.
1. Hotel wanted to built a tall addition, would cast a shadow over pool and sunbathing areas of adjacent hotel.
2. No liability (Fontainbleau has entitlement to build), even though plaintiff had enjoyed the light and air for more than 20 years (rejecting English doctrine of ancient lights)
3. Defendant’s structure serves a useful purpose, even if it may have been partly erected for spite. 
a. If the there was no legitimate purpose for the building, and only spite can explain it, then would be a nuisance. Flaherty v. Moran (fence erected maliciously with no other purpose than to shut out the light and air from a neighbor’s window is a nuisance.)
iii. Example of case rejecting Fontainbleau. Prah v. Maretti.
1. Defendant wanted to build a house, would block sunlight from plaintiff’s property in part of the year, thus hurting the efficiency of plaintiff’s solar heating system.
2. Case can proceed so may be liability (owner of solar heating system may have the entitlement). There are solar easements.
iv. Boomer v. Atlantic Cement.
1. Defendant operates cement plant, causes dirt, smoke, and vibrations to neighboring landowners.
2. Entitlement is with plaintiffs, but remedy is damages.
3. Court grants plaintiffs permanent damages (temporary injunction until these are paid); cement plant can keep operating.
4. Injunction would hurt defendant here far more than it helps the plaintiff (the cement plant is socially valuable, more profitable than the damages caused by air pollution)
a. Damages create an incentive for research into how to minimize the nuisance. 
b. And parties might not reach an efficient outcome if injunction was awarded.
v. Spur v. Del E. Webb

1. Defendants operate a cattle feedlot, plaintiff is development company that turned nearby land into tract of homes, odor and flies from feedlot made some of the homes unmarketable.
2. Coming to the nuisance would’ve applied if plaintiffs hadn’t already sold some of the homes to individual purposes.
3. Entitlement is with the feedlot but grant an injunction forcing them to move or shutdown (plaintiffs have to pay the reasonable amount of these costs since they brought people to the nuisance to the foreseeable detriment of the feedlot).
4. Feedlot did nothing wrong.
6. Vicarious Liability
a. Holding an employer liable for their employee’s acts. Aka Respondant superior. May also hold the employer liable for its own negligence.

b. Theory Interlude

c. Typically only applied if employee was negligent, but still strict liability for employer because it applies even if the employer was not negligent in selecting or supervising the employee.

i. Applies even if employer had expressly forbidden the very conduct that constituted negligence.

d. Some courts find that intentional torts may be within the scope of employment if intended to serve the employer’s interests. 
e. Test for vicarious liability: does the action “arise out of and be within the scope of employment.” Ira Bushey v. United States.
i. Coast Guard vessel in drydock; drunken seaman returning to ship turns wheels on drydock wall, causing damage to the drydocks. 

ii. Motive test
1. Is the action for the benefit of the employer, even if the means chosen were not what the employer would have wanted you to do. 

iii. Foresight test
1. Court uses this one

2. Was it foreseeable that the crew member crossing the drydock would negligently or intentionally do damage?

a. Yes. Seamen known for heavy drinking, was foreseeable he’d vandalize property. So government is liable.

3. Limits: 

a. Location matters. Would be no vicarious liability if he set fire to the bar where he was drinking or caused an accident on the street while returning to the dry dock. Servant doesn’t have a different risk of doing these than the community in general. 

b. Motive matters. Also no liability if the act was due to some facet of seaman’s personal life (eg. dry dock security guard was the seaman’s lover and he shoots her).
iv. Location of the wrong
1. Seaman had access to the area solely because of his employment.

2. This can be seen as a separate test for it the action is within the scope of employment.

f. Frolic and detour exception
i. Employers do not always act as employees when they are on the job (eg. employee deviates from the driving route set by the employer for personal reasons)

ii. General rule is vicarious liability covers small deviations but not large ones. 

g. Generally no vicarious liability for the negligence of independent contractors. But can hold the employer liable for the negligence of their independent contractors where there an agency relationship established by either apparent authority or implied authority. Petrovich v. Share Health Plan.
i. Physician failed to diagnose oral cancer in a timely manner. Doctor was an independent contractor of the HMO.  
ii. Apparent Authority
1. Principal is bound by not only the authority it gives another but also by the authority it appears to give.

2. To show apparent authority, plaintiff must show two things:

a. The company held itself out as the service provider and didn’t inform customer the service was done by independent contractors

b. The customer justifiably relied on the company by looking to the company to provide services rather than a specific person

3. Key facts:

a. No notice the care was supplied by independent contractors.

b. HMO was selected by the plaintiff’s employer and plaintiff had to obtain primary care from one of the options Share gave her
iii. Implied Authority
1. Test is whether the alleged agent retains the right to control the manner of doing work. If the employer effectively controls that manner, then there is vicarious liability.

2. Key facts:

a. Capitation method of compensation

b. Share’s quality assurance review

c. Share’s referral system

d. Share’s requirement that its primary care physicians act as gatekeepers for share

iv. Enough evidence to goto trial to determine vicarious liability on either doctrine. 

PRODUCTS LIABILITY

1. Early common law approach. Manufacturer/contractor/vendor isn’t liable to a third party who has no contractual relations with them for negligence in the construction, manufacture, or sale of the products they handle. Three exceptions

a. Act of negligence imminently dangerous to life or health of person which is committed in the sale or preparation of an article intended to preserve, destroy, or affect human life.

b. Owner’s act of negligence, which causes injury to one who is invited by him to use the defective appliance upon the owner’s premises.

c. One who sells or delivers an article which he knows to be imminently dangerous to life or limb to another without notice of its qualities is liable for any injury which might have been reasonable anticipated. 

2. Privity historically kept torts and contracts separate. Economic loss rule is the contemporary reassurance of that line.

a. Case example of privity. Winterbottom v. Wright.
i. Defendant contracted with post master general to supply coaches to carry the mail, plaintiff was driver for one of these coaches. Coach had a defect, injuring driver

ii. No privity between plaintiff and defendant so no liability. Plaintiff can’t sue on the contract between the two other parties. 

iii. Justifications for privity

1. Proxy for foreseeability, harder to foresee damages to parties you aren’t in privity with.

2. Limiting principle for who you can be liable to.

3. Hard to know who will use or alter the product. Prevents good users from having to subsidize bad ones.

iv. Arguments against privity

1. MCJ – Manufacturer knows it will be resold, vendor isn’t ultimate consumer.

2. Deterrence – Manufacturer is cheapest cost avoider.

3. Defendant can owe a duty of care to those beyond the immediate purchaser even without privity. MacPherson v. Buick.
a. Defendant makes cars, sold one to a retail dealer. Plaintiff bought it and was injured when the defective wheel collapsed. Defendant didn’t make the wheel but would have discovered it if they had made a reasonable inspection (negligence standard).
b. There is a duty (which doesn’t arise out of contract) of care and vigilance when:

i. Product is a “thing of danger” (something that is reasonable certain to place life and limb in peril when negligently made, must be more than just possible danger).

ii. And there is knowledge that it will be used by someone other than the purchaser without new tests. 

iii. Cars sold to a dealer meet both of these tests.

c. Rule of privity has been universally abandoned in the US. 

d. Case doesn’t say if you could sue the wheel manufacturer, but later cases say yes.

4. Escola v. Coca Cola
a. Plaintiff injured by exploding bottle of Coke. Majority found defendant liable under RIL.

b. Traynor’s concurrence gives reasons for strict liability for manufacturing defect

i. Theory interlude.

ii. Strict liability for article placed on market, knowing that it is to be used without inspection, when it proves to have a defect that causes injuries to human beings. 

iii. Define this in terms of safety of product in normal and proper use. Don’t extend it to injuries that can’t be traced to the product as it reached the market. 

5. Intricacies of warranty provisions (here a requirement to give notice of injury without a reasonable time) do not apply where those rules are contrary to the purposes of imposing strict liability. Greenman v. Yuba Power Products.

a. Plaintiff injured by defective power tool 

b. “Manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being.”

c. Strict liability isn’t governed by the law of contract warranties, so rules governing warranties can’t be invoked to govern manufacturer’s liability in tort to those injured by defective products unless those rules serve the purposes for which such liability is imposed. 

d. “To establish the manufacturer’s liability it was sufficient that the plaintiff proved that he was injured while using the Shopsmith in a way it was intended to be use as a result of a defect in design and manufacture of which plaintiff was not aware that made the Shopsmith unsafe for its intended use.”

6. Economic loss rule. Casa Clara Condo v. Charley Toppino
a. Defendant supplied concrete for construction projects, its high salt conduct caused the reinforcing steel to rest and thus the concerte to break off. 

b. Manufacturer can be held liable for physical injuries caused by defects but not for the level of performance of his products unless he agrees that the product was designed to meet the consumer’s needs. 

c. Economic loss rule: No tort recovery when a product damages itself, causing economic loss, but does not cause personal injury or damage to any property other than itself (unless the manufacturer agrees that the product was designed to meet the consumer’s economic expectations).

i.  Some jurisdictions apply the economic loss rule beyond products liability and say no liability in tort for economic loss (disappointed economic expectations).
ii. Other jurisdictions are more willing to find there was damage to other property, just justifying a tort action.
iii. Justification for economic loss rule is that economic loss is within the scope of what contracts cover. Don’t want to undermine reliance on contracts by letting parties who fail to allocate economic risks resort to torts. 

d. No liability here, the injuries are all economic (other building materials damaged doesn’t count as property injured by concrete the since it was part of the finished product that plaintiff bought).

e. Economic losses are damages for inadequate value, costs of repair and replacement, lost profits, includes diminution in value of the product because it’s inferior or doesn’t work for the general purposes for which it was sold.

7. General Products Liability
a. RST: One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject for liability for physical harm thereby caused to the ultimate user or consumer, or to his property if

i. The seller is engaged in the business of selling such a product

ii. And it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

iii. Rule applies even if

1. Seller has exercised all possible care in the preparation and sale of his product

2. There is no privity

iv. See consumer expectation test below

v. Comments

1. Courts allow injured bystanders to recover. 

2. Occasional sellers who don’t engage in the activity as part of their business not covered (selling a used auto to a dealer or jam to neighbor)

3. Liability judged at time it leaves the seller’s hands. Seller isn’t liable if subsequent mishandling or other causes later make it dangerous.

4. Must be unreasonable dangerous, consumer expectations test, eg. not liable for regular tobacco, but would be if it was contaminated.

5. Sellers may be required to give directions or warnings to the consumer, not needed when the product is only dangerous in excess and this is generally known (alcohol, saturated fat), or for obvious allegories that consumer would expect to find in that product

6. Some products are unavoidably unsafe, no strict liability where properly prepared and labeled (eg. rabies vaccine or prescription drugs)

7. Rules apply notwithstanding warranty.

8. Contributory negligence is not a defense where it’s merely a failure to discover the defect or guard against the possibility of its existence

a. But is a defense (as elsewhere in strict liability) when it’s assumption of the risk

b. RTT: One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.

i. A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings.
8. Manufacturing Defect – Defect, causation, damages
a. Aka construction defect, this is strict liability.

b. Might show this by comparing it to other units or the blueprints. 

c. RTT: A product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.

d. Circumstantial evidence of a product defect.

i. RTT: It may be inferred that the harm sustained by the plaintiff was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the plaintiff:

1. Was of a kind that ordinarily occurs as a result of product defect

2. Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution.  

ii. Case example. Speller v. Sears Roebuck
1. Fire originated in the kitchen, plaintiff asserted it was caused by defective wiring in the refrigerator.

2. Injured party can seek relief if the defect was a substantial factor in causing the injury
3. Can establish this by circumstantial evidence, even when defendant has offered some evidence suggesting an alternative cause. Jury could find the circumstantial evidence rebuts defendant’s evidence. 

a. Plaintiffs don’t have to provide evidence of a specific defect. 
9. Design defects – Defect, causation, damages.
a. Two main tests, some use one, some combine, some let plaintiffs use both separately. 

b. Old Test – Open and Obvious. Campo v. Scofield
i. Plaintiff’s hands became caught in an onion topping machine.

ii. No liability where manufacturers does

1. Everything necessary to make the machine function propertly for the purpose for which it is designed

2. No latent defect

3. AND machine’s function creates no danger or peril that is not known to the user.

iii. No liability here, machine by its very nature gave warning about the consequences that would occur if you came in contact with it. 
c. Consumer Expectations Test
i. Looks more strict liability based.

ii. RST: The article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.
iii. Did the product fail to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner?
d. Risk-Utility Test 

i. Looks more like negligence. 

ii. Reason for the risk-utility test instead of consumer expectations

1. Consumer expectations test may be too subjective

2. Strict liability may affect the activity level (undesirable for things like prescriptions or vaccines).

3. RTT moved to risk-utility over consumer expectations because it was worried that the more strict-liability based consumer expectations test would get rid of many beneficial products. RTT on products liability is very law/econ focused. 

a. RTT authors think most design defect cases would have liability under the consumer expectations but not under risk utility. They think consumer expectations are often that the product is completely safe.

iii. RTT: A product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe;
1. Comment: requires "that the plaintiff show a reasonable alternative design…even though the plaintiff alleges that the category of product sold by the defendant is so dangerous that it should not have been marketed at all"
2. Factors to look at in determining if an alternative design is reasonable (these are probably less useful than the list in Barker)

a. Magnitude and probability of foreseeable risks of harm.

b. Instructions and warnings.

c. Nature and strength of the consumer expectations regarding the product

d. Relative advantages and disadvantages of the product as designed and as it could have been designed

e. Likely effects of the alternative design on 

i. Production costs

ii. Product longevity

iii. Maintenance

iv. Repair

v. Esthetics

vi. Range of consumer choice among products

iv. Differences between risk-utility test and hand formula

1. Hand formula is done at time of act. Risk-utility test is done at time of injury. 

2. Hand formula is about defendant’s conduct, risk utility is about the product. 

v. Many states reject the RTT’s alternative design requirement.

vi. RTT: A prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm posed by the drug or medical device are sufficiently great in relation to its foreseeable therapeutic benefits that reasonable health-care providers, knowing of such foreseeable risks and therapeutic benefits, would not prescribe the drug or medical device for any class of patients.
e. Barker v. Lull.
i. Barker allows using both consumer expectation and risk-utility test. Some states allow just one, some combine them.

ii. Plaintiff injured while operating a high-lift loader, case is allowed to proceed.

iii. Product defective if

1. Fails to perform as safely as an ordinary consumer would expect when used in intended or reasonably foreseeable manner.

a. This can’t be the only standard since consumers have no idea how safe some products could be made. (Consumers have no ordinary expectations for some products). Whether the risk-utility or consumer expectations test is more protective of consumers will depend on the product.

2. Or if in light of the relevant factors, the benefits of the challenged design do not outweigh the risk inherent in such design

a. Relevant factors
i. Gravity of danger posed by the challenged design

ii. Likelihood of such danger

iii. Feasibility of a safer alternative design

iv. Financial cost of an improved design

v. Adverse consequences to the product and consumer from the alternative design

iv. Burden of proof
1. Once plaintiff makes a prima facie showing that the injury was proximately caused by the product’s design, the burden of proof shifts to the defendant to prove, in light of the relevant factors that the product is not defective. 

2. One key reason for strict product liability is to relieve an injured plaintiff form the evidentiary burdens of proving negligence.

3. But RTT leaves the burden of proof on the plaintiff.

f. Many jurisdictions look the state of the art in the product supplier’s trade or business. Compliance with the state of the art (at the time the product was made, not at time of accident) is evidence for no liability but not dispositive.

g. Most courts don’t allow evidence of improvements in the product’s design. Some do. (Federal rule doesn’t)

h. Castro v. QVC Network
i. Roasting pan was allegedly defective. Fine for low-volume foods but dangerous for heavy foods like turkey. Advertised as suitable for cooking a big turkey.

ii. Can charge jury separately on breach of warranty and strict liability for product defect claims, they aren’t identical.

1. Applies when product has a dual purpose. 

iii. Product can pass risk-utility test on one use while failing the consumer expectation test on another use for which it was already marketed.
1. Eg. offroad vehicle might pass risk-utility test for off roading while being defective under the consumer expectations test for the alternative advertised purpose of ordinary driving. Denny. 
iv. Here pan was suitable for some advertised purposes (casseroles) but not others (turkey). Was advertised as safe for turkey cooking and the injury occurred while cooking a turkey.
1. Have to apply the tests separately.
2. A jury could conclude the utility for low volume foods outweighed the risk for heavier foods, and also conclude that the pan was unsafe for the advertised purpose of cooking turkeys so fail consumer expectation test.
i. Product alterations defeat liability for defective design. Hood v. Ryobi. (Removed saw’s blade guards).
i. Plaintiff can still recover for injuries caused by removing a safety feature if product was purposefully manufactured to permit its use without a safety feature. Liriano II. 
ii. And can still have a failure to warn claim even when substantial modification precludes liability for design defect. Liriano II.
10. Failure to Warn
a. Two key questions for failure to warn

i. To whom is a duty to warn owed

1. General rule is all people “who it is foreseeable will come into contact with, and consequently be endangered by the product.” MacDonald v. Ortho. Learned intermediary exception.

ii. What is the required content of the warning.

1. Duty to warn against latent dangers resulting from foreseeable uses of its product of which it knew or should have known. Also a duty to warn of the danger of unintended uses of the product provided these uses are reasonably foreseeable. Liriano II.  

b. RTT: A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.
c. RTT: A prescription drug or medical device is not reasonably safe due to inadequate instructions or warnings if reasonable instructions or warnings regarding foreseeable risks of harm are not provided to:

i. prescribing and other health-care providers who are in a position to reduce the risks of harm in accordance with the instructions or warnings; or

ii.  the patient when the manufacturer knows or has reason to know that health-care providers will not be in a position to reduce the risks of harm in accordance with the instructions or warnings.

d. Post sale duty to warn, RTT: 

i.  One engaged in the business of selling or otherwise distributing products is subject to liability for harm to persons or property caused by the seller's failure to provide a warning after the time of sale or distribution of a product if a reasonable person in the seller's position would provide such a warning.

ii. A reasonable person in the seller's position would provide a warning after the time of sale if:

1. the seller knows or reasonably should know that the product poses a substantial risk of harm to persons or property; and

2. those to whom a warning might be provided can be identified and can reasonably be assumed to be unaware of the risk of harm; and

3. a warning can be effectively communicated to and acted on by those to whom a warning might be provided; and

4. the risk of harm is sufficiently great to justify the burden of providing a warning.
e. Majority view (adopted in Vassallo): no liability for failure to warn about risks that were not reasonably foreseeable a the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product. This holds manufacturer to the standard of knowledge of an expert in the appropriate field. 

i. Vassallo

1. Plaintiff had silicone breast implants, they burst and caused damage. Defendant did have actual or constructive knowledge of the risks, so is held liable for failure to warn. 

2. Manufacturers are also subject to a continuing duty to warn (at least purchasers) of risks discovered following sale. 

ii. Minority view: Presumed that the manufacturer was fully informed of all risks associated with the product at issue, regardless of the state of the art at the time of sale. 

1. Amounts to strict liability for failure to warn.
f. Warnings don’t have to cover every possible source of injury or mishap (just needs to be reasonable under the circumstances). Test for adequacy of warnings is whether the benefits of a more detailed warning would outweigh the costs of requiring the change. Hood v. Ryobi.
i. Plaintiff removed saw’s blade guards, injured when blade flew off saw. 
ii. Many clear warnings not to operate the saw without blade guards, but didn’t warn of the particular risk.
iii. Price of warnings is more than just printing fees, more details may lead people to not read to not understand the warning. 
iv. No liability. Plaintiff failed to show the warnings were insufficient or that increased label clutter would be socially beneficial. 
g. Can have a failure to warn even when substantial modification precludes a design defect claim. Liriano II.
i. Facts in Liriano
1. Grocery store removed safety guard from meat grinder. Manufacturer was found liable for failure to warn, even though not liable for design defect due to substantial modification. 
ii. Duty to warn is not necessarily obviated merely because a danger is clear. Liriano III.
1. Two functions of warnings
a. Inform of the danger
b. Inform if there is a way to accomplish the task without incurring the risk of the danger.
2. So even when the danger is obvious, reasonable care may require informing the users that they don’t have to accept the risks of using the meat grinder without a safety device. 
h. Heeding preemption

i. If there is a duty to warn, and the warning is presumed inadequate, the burden on the plaintiff to show they wouldn’t have taken the medication/not used the product if there was an adequate warning is very low. 
1. Liriano III uses the Zuchowitz test to shift the burden on causation. When defendant's negligent act is deemed wrongful precisely because it has a strong propensity to cause the type of injury that actually occurred, that is enough to establish a prima facie case of cause in fact, shifts burden to the defendant.
i. Open and obviousness defense
i. Not reached in Liriano due to second purpose of warnings (informing people about a means of avoiding the danger).
j. Learned intermediary defense

i. Generally, manufacturer has a duty to warn the learned intermediary instead of the consumer (eg. makers of prescription drugs warn the doctor instead of patient)
1. Want the warnings filtered through a doctor since they may vary widely form patient to patient. 
2. Patient can sue manufacturer if manufacturer fails to warn the doctor
3. If manufacturer warns the doctor but doctor fails to warn the patient, then patient can sue the doctor for lack of informed consent. 
ii. Exception for oral contraceptives. MacDonald v. Ortho.
1. Warning label for oral contraceptive said can cause fatal abnormal blood clotting (stroke), but didn’t use the word stroke. Patient had a stroke and sued.
2. There is a direct duty to warn the consumer of the side effects of birth control pills.
3. Justifications
a. Oral contracteptives are generally sought out by the patient, physician plays a passive role.
b. Usually a one-year supply, plaintiff unlikely to remember doctor’s warnings for the whole time.
c. Birth control pill subject to extensive federal regulations that require users of the drug be furnished with written information.
4. Was the warning adequate? No.
a. Compliance with FDA labeling requirements is evidence of no negligence but not dispositive.
b. Jury could conclude lack of reference to stroke failed to make the risk of stroke reasonably comprehensible to the ordinary consumer.
c. Also warning of death isn’t enough when permanent disablement is possible, have to warn about that too. 
11. Regulatory Compliance
a. In most states regulatory compliance is only evidence of non-negligence but not dispositive. But dispositive in some states as long as no withholding of information that would’ve caused non approval and drug hasn’t been ordered removed from market. 

i. Example, label complied with FDA regulations in MacDonald, but liable anyway.

b. FDA approval of prescription drug label is not a complete defense to a failure to warn tort suit. Wyeth v. Levine. 
12. Preemption
a. Much stronger than regulatory compliance. Where it applies the suit is completely dismissed.

b. There is a presumption against preemption. Rice.
c. “Requirements” in federal preemption statutes includes not just state statutes but also state tort law, greatly expanding preemption. Cipollone.

d. States have authority to impose additional sanctions “for violating state rules that merely duplicate federal requirements.” Bates.
e. Express Preemption
i. Congress can expressly say that state law should be preempted but Congress is almost never that explicit. 

ii. Eg. in Geier court says no express preemption due to savings clause but still finds implied preemption.

iii. There is express preemption for medical devices. State law claims seeking damages for injuries caused by medical devices that received premarket approval from the FDA are preempted. Riegel.

1. Court stressed that premarket approval is a rigorous process, shouldn’t be second-guessed by the jury.

iv. Express preemption for design defects for vaccines when the injuries are unavoidable despite proper preparation and warnings. Bruesewitz. 

1. Statute sets up no-fault compensation fund in return for preempting design defect liability for unavoidable risks.
f. Implied Preemption

i. Field Preemption
1. Federal statute is sufficiently comprehensive to cover an entire regulatory field and therefore leaves no room for state standards in that substantive area.

2. Virtually non-existent in products liability

3. Courts are very hostile to finding field preemption.

4. Example, at least in some circuits: FAA regulations.
ii. Conflict Preemption

1. Impossibility Preemption
a. State law is flatly inconsistent with the federal statute. Impossible to comply with both.

b. Wyeth v. Levine.

i. Anti-nausea medication didn’t have a warning that IV-drip should be used in administration instead of IV-push, IV-push was used, leading to amputation.

ii. Complied with FDA labeling requirements. 

iii. FDA supported preemption (but opposed preemption in the draft regulation) and it did so in the preamble instead of in a formal regulation that had gone through notice and comment. 

iv. Drug maker was liable, no preemption.

v. Not impossible to comply with both the FDA labeling requirement and the state tort requirement in this case. 

1. Allowed to make changes without FDA approval to the label to add or strengthen a warning or precaution, just have to file the application at the same time as the change. No clear evidence that FDA would’ve rejected changed label, so no impossibility defense.

2. This doesn’t conflict with the purposes of federal drug labeling regulation, as set by Congress. The FDA preamble conflicts with Congressional purposes and so gets no weight. 

vi. “The purpose of Congress is the ultimate touchstone in every preemption case.”
2. Obstacle preemption
a. Enforcement of the state law frustrates or presents an obstacle to the federal system.

b. Geier v. American Honda. 
i. Car had no airbags, leading to injury. This was in compliance with federal regulation, which deliberately sought variety by allowing a mix of different passive restraint mechanisms and specifically rejected an all airbag standard.

1. Airbags new at the time, wanted to get more information on comparative effectiveness by seeing the results of different mixes in the market.

ii. State tort duty preempted since it poses an obstacle to the variety and mix of devices that federal regulation sought. 

iii. No express preemption but the state laws “actually conflict” with the federal regulation. 

iv. Court gives some weight to agency view in favor of preemption.

1. Agency had long standing view in favor of preemption, as expressed by regulation with notice and comment, not just preamble. 

c. Williamson v. Mazda. 

i. Case involved same regulation as Geier, allowed manufacturers to install either lap and shoulder or lap belts on some seats.

ii. Plaintiff said lap and shoulder belts should be required. 

iii. No preemption. Choice wasn’t a significant regulatory objective, unlike Geier, because it didn’t involve the introduction of a new technology into the market. 

g. Preemption and generic prescription drugs

i. No lengthy premarket approval process is required for generics as is required for brand name drugs.

ii. Only have to be tested for bioequivalence with branded counterpart.

iii. Labeling must match label of branded drug. 

iv. Failure to warn claims against generics are preempted on impossibility grounds. PLIVA. 

1. FDA requires generics use the exact same warning as brand name counterpart. So it’s impossible to comply with both federal law and a state tort law that requires a different label.

v. Design defect claim against generic manufacturer preempted on impossibility grounds. Even though the generic manufacturer could stop selling the drug, the impossibility defense still applies. Bartlett. 
1. Can’t update label after a new risk comes to light until the branded manufacturer does. 

DAMAGES

1. Compensatory – “shocks the conscience” for appellate review. Duty to mitigate (good faith requirement for declining treatment). Generally have testimony on pain/suffering, medical damages, and lost wages. Appropriate damages depend on moral corrective justice vs. deterrence. Some jurisdictions ban the per-diem method of calculating compensatory damages.
a. Wrongful death: purely statutory. Majority: D only has to pay if decedent had dependents. Minority: Estate can recover
i. Pure wrongful death award for lost earnings and suffering of survivors only, not medical expenses. No cap.

ii. Most survivor laws allow recovery for pain/suffer of decedent.
b. Loss of Consortium. RST: loss of society and services of spouse, including sex/reasonable medical expenses.

i. Some states let children bring LoC for dead parents, some let parents bring LoC for dead child (even>18).
ii. Generally no for unmarried couples. 
iii. Damages often some fixed fraction of damages for primary plaintiff.

c. Economic: 
i. Lost Wages. McMillan (Weinstein, black quadrapelgic, court doesn’t use race-based tables). Migdal (Israel, 5 month old, don’t take child’s gender, race, ethnicity, or religion into account, use averages, but can bump up for exceptional circumstances. Education/sports).

1. Damage caps on non-economic/punitive are popular, esp. in medical malpractice (cap non-economic or total). O’Shea: Present value of wages*probability(P still in workforce) instead of using work-life tables.
ii. Medical expenses. 
d. Non-economic. Need some degree of cognitive awareness. Treat Pain/loss of enjoyment as one charge to jury. No loss of enjoyment for deceased. McDougald (No recovery). Rounds (extends McDougald, treat mental suffering and emotional distress as one)

i. Pain and Suffering. Insurance critique, people don’t take out 1st party insurance for it. Loss of enjoyment of life.
2. Punitive
a. Some jurisdictions say wealth of defendant is relevant here.

i. Majority rule (adopted in Kemezy): no burden of production on plaintiff to show defendant’s net worth for purpose of giving the jury enough information to set punitive damages.

1. Lawsuit against police officer for wantonly beating him, P got compensatory and punitive damages (2:1 ratio), upheld on appeal.

2. Posner’s reasons for punitive damages

a. Compensatory damages might not compensate fully

i. Esp. for intangible injury (spitting, eg Alcorn)

b. When conduct has no redeeming social value, don’t have to worry about over deterrence, so can award punitive damages to insure full compensation

c. Punitive damages give incentive to go through market instead of breaking law (buy, not steal, car)

d. P(detect) <100%: purely compensatory dmg under deters

e. Expresses community’s abhorrence

f. Encourages tort victims to shoulder costs of enforcement; relieves pressure on criminal justice system

g. Deters breach of peace (violent self help) by giving a remedy even when criminal law won’t

h. Other reasons
i. Compensatory damages too low

1. Contingency fee 

2. Work life tables may undercompensate women/racial minorities Chamallas/Weinstein

3. Everyone has to sue for compensatory damages to create optimal deterrence


ii. Broader societal harms (eg. environmental litigation)

iii. General punishment

iv. Certain gains aren’t worthwhile (murder, sexual harassment, so need super-compensatory damages for complete deterrence instead of optimal deterrence)

v. Might need larger damages to deter the wealthy (raises Due Process issues)

vi. How the state articulates the reasons matters for Due Process analysis

1. Start with legitimate purposes of state law in fashioning remedies

3. None of these reasons depend on proof that defendant’s income or wealth exceeds some specified level.

4. So plaintiffs don’t have to show defendants wealth (and making them do this would lead plaintiffs to seek punitive damages just to prevent evidence of corporation’s wealth to the jury, also would create invasive discovery that defendants couldn’t object to

ii. But minority of jurisdictions say there is a burden of production on plaintiff to show defendant’s net worth.

b. Common reforms include caps

c. Courts sometimes say no punitive damages in products liability unless defendant had “actual knowledge of the defect and deliberate disregard of the consequences” of its product to its ordinary users. Owens-Corning. (P said didn’t remove asbestos quickly enough from marketplace, but even medical experts at the time didn’t think it needed to be immediately removed). 

i. See also Mathias: Illinois law required “willful and wanton” conduct in order to award punitive damages. That was met (rented rooms they had marked as don’t rent till treated, knew bedbugs were there but didn’t want to pay for removal)

d. Company not excused for punitive damages just because executives who made the key decisions have left the company. And argument that shareholders are innocent doesn’t work either (also true for compensatory damages and encourages shareholders to give greater scrutiny to corporate practices). Fischer.

e. Key justification for punitive damages: Multiplier due to risk wrongdoer will escape liability. Polinsky & Shavell. 

i. But fails to take into account risk of over deterrence from repetitive use of multipliers. 

f. Punitive damage awards are taxable, compensatory damage awards are not. O’Gilvie. 

g. Some states ban punitive damages except where awarded by statute, others, at least in some areas, cap punitive damages as a multiple of absolute damages. 

h. But punitive damages are tax deductible for corporate defendants.

i. 8 states have split-recovery statutes that give some part of punitive damages awards to the state treasury or to a designated fund

j. 9 state prohibit insurance for punitive damages on public policy grounds.

k. Are punitive damages excessive? Constitutional limits

i. State Farm
1. State farm promised to defend Campbell in court even though it was clear he would lose, assured Campbell his assets were safe. Judgment exceed the policy limit and so they told him he was on the hook. He sued them for bad faith, fraud, and IIED. 145:1 ratio.

2. 3 goalposts for excessiveness of punitive damages (de novo review by appellate courts)

a. Degree of reprehensibility – most important factor

i. Harm physical instead of economic?

ii. Indifference or reckless disregard for the health or safety of others?

iii. Target of conduct had financial vulnerability?

iv. Repeated actions?

v. Malice/deceit vs. accident?

b. Punitive:compensatory ratio

i. No bright-line ratio, but few awards exceeding a single-digit ratio will satisfy due process

c. Ratio of punitive damages to civil penalties in comparative cases

i. Criminal penalties only of some use, more protections in criminal trials for D plus a higher standard of proof

3. Can’t punish a defendant for acts independent from the acts upon which basis liability was premised. Due process doesn’t allow courts, in calculating punitive damages, to adjudicate the merits of other parties’ hypothetical claims in the guise of analyzing reprehensibility.

a. Raises problem of multiple punitive damage awards for the same conduct.

4. State farms conduct (altering records, assuring Campbell’s their assets would be safe, disregarding overwhelming likelihood of losing) justify a punitive damages award 

5. State generally has no legitimate concern in imposing punitive damages to punish for unlawful acts outside its jurisdiction

ii. Mathias
1. Bedbugs, 37.2:1 ratio. Willful and wanton negligence under state law (knew about it but just didn’t want to pay, would be clearly guilty of fraud)

2. Award not excessive, some principles too look at 

a. Does punishment fit the crime

i. Modified when p(detect) is low

b. D should have reasonable notice of the sanction

c. Sanction should be based on the wrong done, not the statuts of the D, even if they are a huge 

3. Also want to make sure plaintiffs can finance the litigation, need punitive damages for that sometimes.

4. Hotel could’ve lost license, so that makes the punitive damage award more reasonable.

5. D’s wealth isn’t a sufficient basis for punitive damages, but it allows a more aggressive defense so P might need more punitive damages in order to find a willing lawyer

6. Multiplier
iii. Honda – abbreviated appellate review violated due process
iv. TXO – can consider potential harm, not just actual harm
v. Cooper – court of appeals should apply de novo review when looking at constitutionality of punitive damages awards.
vi. Phillip Morris – Due process clause forbids a state from using a punitive damages award to punish a defendant for injury that it inflicts upon non-parties or those they directly represent. This would deny defendant the ability to defend against the charge and trial not likely to adequate provide information on damages to nonparties.  
l. Are punitive damages excessive? Common-law limits (also state high courts set their own common-law standards. Exxon
i. Exxon Valdez captain was relapsed alcoholic, management knew this.

ii. Prevailing rule limits punitive damages to cases where defendant’s conduct is “outrageous,” “owing to gross negligence, or willful wanton and reckless indifference for the rights of others”
iii. Median ratio of punitive to compensatory awards is less than 1:1

iv. Predictability of size of the award to defendant is important

v. In maritime cases like this one, 1:1 ratio is fair upper limit

1. Odds of detection high; incentive to sue for compensatory damages alone; no intentional or malicious conduct; negligence not driven primarily by a desire for gain; Congress in clean water act has penalty for knowing violations twice as high as negligent violations
Theory
· Single intent v. dual intent

· Single intent better protects plaintiff’s interest in autonomy (closer to strict liability)

· Also better protects people with unusual susceptibility to injury (as in Vosberg)
· Easier for plaintiff’s to show harm

· More predictable

· Dual intent is more consistent with the view that liability for battery should only exist when the actor is esp. culpable (eg. more than a negligent or strictly liable actor)

· Dual consent also means less liability that might be unduly burdensome or undesirable, but defenses to battery do a good job of this anyway

· Eggshell Skull rule/Liable in tort for all injuries that directly result from the wrongful act. 
· Why not the same rule as in contracts?

· No prior relationship like in contracts so parties have no chance to allocate risk and responsibility.

· Tortfeasors internalize all gains from the action (unlike contracts) so should internalize all costs.

· Holding insane people liable for intentional torts.
· Moral corrective justice

· May not apply if no moral wrong

· Autonomy based corrective justice

· Applies as forcefully as with non-insane tortfeasor

· Deterrence

· Holding insane liable for their torts incentivizes their caretakers to prevent the insane person from committing torts. 

· Necessity defense for trespass.
· Can sometimes be justified on implied consent grounds.

· Might be impossible to bargain for it at the time of the emergency, and even if bargaining is possible, the price would be much higher than ex ante because of the holdout problem. 

· Necessity is an incomplete privilege
· Compensating property owners for damage done despite necessity creates incentives for property owners not to invest in resources that make the property unavailable to others.

· Also incentive for trespasser to limit damage. 

· Also unjust enrichment rationale.

· Libertarian corrective justice – between two innocents put the costs on the one who acts. 

· IIED

· Is it just a gap filler? Eg. can it be very narrow because there are other torts and statutory anti-discrimination laws that cover most things?
· Why hold permanently insane liable for torts?

· LCJ - Where one of two innocents must bear a loss, put it on the one who caused it.
· Deterrence – to induce those interested in their estate to take proper care
· Prevent false claims of insanity
· Justification for higher standards for common carriers.

· Perceived higher danger of rapid transit. 
· Passengers are totally dependent for their safety on the common carrier.
· Cliff like nature of negligence. 

· May lead to over-deterrence since full liability right below standard of care and no liability right above it.
· So defendants may play it too safe and go above optimal standard.
· Negligence and strict liability should both induce defendants to take the proper level of care.

· Should custom be dispositive?

· Reasons for yes
· Custom overtime should converge on cost-justified practices (seems to assume rationality and full internalization of costs which might not occur if damages are too low give the probability of detection).
· Custom is more predictable
· Easier to administer
· Reasons for no
· Custom may not represent state of the art in cost-effective safety precautions
· Competition doesn’t necessarily cure this
· Companies might not internalize the costs due to detection being low or consumers not understanding the safety implications.
· Or could be insufficient competition or unequal bargaining power. 
· Custom being dispositive could make it riskier to adopt new and safer technologies. 

· Why no duty to rescue?
· General reasons

· Strong weight law places on individual autonomy

· Law doesn’t encompass all moral duties

· Difference between misfeasance and nonfeasance

· Would a duty to rescue create moral hazard problems or disincentivize people from putting themselves in a position where they may be forced to rescue?

· Empirical note by Hyman: far more people die while attempting to rescue someone than there are cases of non-rescue in non-risky situations. So practical case for duty to rescue is weak.

· Might liability crowd out altruism?

· Law review articles

· Ames argues in favor of creating a duty (in cases where you can do so with little or no inconvenience to yourself) to rescue on utilitarian grounds.

· Should be criminal punishments or compensation to the victim when you violate this duty.

· Epstein
· Individual autonomy is an end in itself.

· No limiting principle to these affirmative duties (should you compel charitable contributions when the cost of saving a life is trivial to that person?)

· Legislature should repeal good Samaritan laws.

· Should have strict liability standard between strangers, shouldn’t even be able to non-negligently invade another’s autonomy.

· Who do you put the duty on when there are many possible rescuers?

· Posner’s critique of Epstein
· Suppose if everyone could be assembled together, they would unanimously agree to create a contract creating a duty to rescue when the cost to oneself of doing so is negligible. 

· Can’t do this because of transaction costs.

· Tort liability would then be a way of making sure the intent of the parties is followed.

· Bender: Feminist critique of no duty to rescue
· No duty to rescue rests on a view of human nature as very individualistic and self-interested.

· Feminist ethic of care and responsibility would recognize that we are interdependent beings.

· Should judge conduct as tortious when it does not evidence responsible care or concern for another’s safety, welfare, or health. 

· Posner’s list of common justifications for no duty to rescue
· People shouldn’t count on nonprofessionals for help

· Hard to tell which non-rescuers should be liable (eg. crowded beach)

· Altruism makes the non-rescue problem a small one, and liability might displace altruism.

· People might avoid putting themselves in positions where they may be called upon to rescue. 

· Worker’s compensation
· Mandatory system. Workers recover on a no-fault basis for accidents that arise in the scope of their employment.

· Substitute for tort liability.

· Use a grid to calculate damages (thumb in this type of accident is worth this much)

· Some grave injuries aren’t covered; go to tort system instead.

· Market risk premiums seemed to have decreased as worker’s compensation increased.

· Pros of Assumption of risk instead of worker’s comp

· Will incentivize potential plaintiffs to take care

· Might be cheaper to administer since no lawsuits needed.

· Worker’s comp pros

· Employers might have better incentive to take care

· But if it’s funded by a general tax on that class of employer, then employers don’t internalize the cost of the system.

· Schwartz article refutes claims that contributory negligence was unfairly used to protect industry (eg railroads)
· Said courts were often very ambivalent against the rule and a imposed high bars to applying it. 

· Didn’t impose contributory negligence for mere errors of judgment in practice.
· Arguments for shifting to comparative negligence from contributory negligence
· Fairness/justice

· Not fair for someone slightly at fault to have no recovery at all

· Doesn’t relieve a bad defendant from liability

· Deterrence

· This is a maybe, depends on how you model the strategic interaction

· Legitimacy

· Juries were already in effect applying comparative negligence by giving lower verdicts than you’d expect based on the injuries when plaintiff seemed to be partly at fault. Changing the law has more legitimacy than circumventing comparative negligence.

· Arguments against shifting to comparative negligence
· Ease of administration – easier to figure out if plaintiff was at all responsible than to apportion fault. Jury argument above cuts against this.

· Apportionment of responsibility is probably highly arbitrary.

· Special verdicts required mean its more likely that juries will be give inconsistent answers, thus creating issues for appeal.

· Argument for pure comparative negligence instead of 50% cutoff
· Cutoff creates a major cliff, so still a lottery aspect, just in a different point than where contributory negligence puts it.
· Defendants shouldn’t be able to walk away free.
· Arguments for 50% cutoff
· Shouldn’t let the more morally blameworthy actor recover at all
· Will be more suits over all, increasing administrative costs.
· Joint and several liability v. several liability

· Plaintiffs prefer joint and several to make sure they can recover fully if some defendants are judgment proof or court doesn’t have jurisdiction over ever defendant. 
· Joint and several places the burden of showing how responsible each defendant was on the defendant that was sued, several places that burden on the plaintiff
· Justifications for loss of chance

· Can see the harm as not death but a lost chance of survival. 
· Without it have no deterrence against malpractice when the patient has less than 50% chance of survival.
· But an issue is that if you get full damages for above 50% chance of survival and partial damages below 50%, then there’s over-deterrence. 
· Pareto optimality

· Not possible to make any person better off without making someone else worse off. 
· Kaldor-Hicks efficiency
· Satisfied when the gains to the winner are sufficient to compensate the losers, even if that compensation is not actually made. 
· Justifications for strict liability

· Gives an incentive for actors to experiment with other means of preventing accidents besides higher levels of care (which is presumed to be futile).
· Eg. relocating the activity, changing it, reducing its frequency. No incentive to do these under a negligence regime. 
· Example, strict liability is used for demolition via explosives in residential or urban areas.
· Since explosives are dangerous even when handled carefully, want defendants to choose the location with care and explore feasibility of alternatives. 
· Why choosing between negligence and strict liability is difficult
· Compensation for the plaintiff is a weak reason to prefer negligence, at least as long as first-party insurance is available, since the administrative costs of the court system are high.
· Incentives can cut both ways.
· Strict liability means more suits overall but each suit is less costly since there is less to prove. Hard to tell which reduces administrative costs.
· Coase Theorem

· If there are zero transaction costs, the efficient outcome will occur regardless of the choice of legal rule.
· If there are positive transaction costs, the efficient outcome may not occur under every legal rule. In those circumstances, the preferred legal rule is the one that minimizes the effect of transaction costs. 
· Two key questions
· Who gets the entitlement
· How do we protect the entitlement – liability rule (damages) or property rule (injunction)
· Four possible outcomes – can put any nuisance case into one of these four
· Injunction+Nuisance (Homeowner entitled to clear air)
· F may not pollute unless H allows it. H can enjoin F’s nuisance. Prah v. Maretti. Ensign v. Wells.
· Injunction+No Nuisance (F entitled to pollute)
· F may pollute at will, will only cease if H bribes it. Michaelson v. Nutting. Fontainbleau. Rogers v. Elliot.
· Damages+Nuisance
· F may pollute but must pay H actual damages. Boomer v. Atlantic Cement
· Damages+No Nuisance (very rare)
· H may stop F from polluting, but if he does he must compensate F. Spur v. Del E Webb.
· Problems with property rule/injunction
· Transaction costs/strategic behavior may prevent reaching the efficient outcome if the entitlement is set incorrectly.
· Transaction costs esp. high with more than two parties. 
· Cost of getting all homeowners together to negotiate with faculty
· Freeloader problem.
· Problem with liability rule/damages
· Inefficient outcome may occur if courts don’t value the damages correctly.
· In practice, most of the time people don’t negotiate after judgment.
· Lots of acrimony after litigation, parties may also be reluctant to bargain away their rights. 
· Policy reasons for vicarious liability

· Typically in these cases both the employer and employee will be sued and held joint and severally liable. 
· Better chance of full compensation for plaintiff.
· Employees are often judgment proof (so less incentive to take the proper amount of care).
· When it could be liable the employer can create incentives for the employee to take proper care (firing, pay decreases)
· True if employer can monitor and control employees, which is easier on the job than off the job.
· Also gives employers a greater incentive to hire workers who will take care.
· Without vicarious liability employers would have an incentive to hire judgment proof employees.
· Employer is usually the superior risk bearer because of access to insurance markets. 
· Protects third parties who know that some employee is liable but don’t know which one.
· Employer is often the cheapest cost avoider.
· Doesn’t seem to be a MCJ justification for vicarious liability.
· Policy reasons for strict liability for manufacturing defects

· Already doing this in effect by using RIL to find negligence, but this is more plaintiff friendly because RIL can be negated by showing of proper care and plaintiff lacks easy access to evidence needed to disprove that.
· Already impose strict liability for foodstuffs. 
· Risk/loss reductions – eg. deterrence/burden on cheapest cost avoider
· Manufacturers are in the best position to reduce loss due to manufacturing defects. 
· Can do this via insurance (eg. require policy holders to have smoke detectors).
· Risk/loss spreading
· Like insurance, the cost of liability will be spread among all customers instead of just the unlucky few. 
· Esp relevant at time of Escola when few had health insurance and no Medicare/Medicaid
· Eliminates complications in proving negligence
· Shifts residual risk (risk remaining after manufacturer takes proper care) from the consumer to the manufacturer. 
· Autonomy/libertarian corrective justice. Between two innocents place the loss on the party who caused the injury.
Theory Articles

Abraham: Forms and Functions of Tort Law

· Tort: Civil wrong not arising out of contract/non-tort statutes, and some contract based torts like bad-faith breach of contract
· Key features: jury trial, liability insurance, contingent fee, American rule for costs (each party pays own costs)
· General v. Special verdict
· Some goals/functions

· Corrective justice to restore moral balance

· Civil recourse vindicates need for recognition

· Optimal deterrence

· Loss distribution (good, but can’t explain why tort liability isn’t imposed in more cases)

· Compensation is questionable as a goal of tort, money to plaintiffs serves other goals such as corrective justice and deterrence. 

· Redresses social grievances

· 1st party insurance is victim’s insurance, 3rd party insurance is liability insurance.

· Key considerations of injury liability and compensation systems (including tort): compensable event, measure of recovery (amount and categories of loss, lump sum v. regular payments), payment mechanism (how to finance payments, eg liability insurance, first party insurance, gov’t spending)

· Tort reforms, lots in 70s and 80s, 3 most frequently enacted reforms were

· Absolute dollar ceilings on pain and suffering damages

· Limitation or elimination of joint and several liability

· Abolition of the collateral source rule (the rule prohibits admission of evidence that the plaintiff received compensation from some source besides the defendant, eg. insurance or worker’s comp)

· These reforms focus all on measure of recovery.

· Don’t touch core of tort liability for bodily injury and property damage such as standards of care or causation. Just mean lower judgments, without affecting who is liable.

· Posner: Concept of Corrective Justice in Recent Theories of Tort Law
· Corrective justice principles aren’t necessarily a rival to the economic approach (esp. Aristotle’s)

· Aristotle’s view:

· Duty to rectify is based not on fact of injury but combination of injury and wrongdoing. 

· Judge is only interested in the character of the injury, not the character of the parties apart from the injury. “Moral worth of persons…is ignored”

· Rights of the superior individual don’t include right to injure and inferior person.

· Coleman:

· Compensation protects distribution of wealth by annulling unwarranted gains and losses. 

· Victim entitled to be compensated but not necessarily by injurer (if injurer didn’t gain from wrongful act, corrective justice doesn’t require he be the source of victims compensation)

· Overall Law is a means of bringing about an efficient (wealth-maximizing) distribution of resources by correcting externalities and other market distortions. 

· Duty of rectification is unaffected by the relative merit of injurer and victim apart from the injury. Economic analysis of law requires distributive neutrality. 

· Corrective justice as articulated by Aristotle is a component of the economic theory of law.

Judge v. Jury

· Question of due care is generally left to the jury, but sometimes the standard is so clear as to be set by the court. Baltimore and Ohio R.R. v. Goodman.

· Decedent struck at railroad crossing by train while driving, couldn’t tell if train was coming until too late due to buildings and noise.

· Jury found for the plaintiff.

· Court reversed, saying people have an obligation to get out of their car and check for a train if they can’t determine if a train is nearby. Decedent was negligent. 

Feinberg Guest Lecture

With the funds like Boston marathon where accepting the money doesn't bar you from suing, no need for the awards to be similar to what tort system would give

With funds like 9/11 or BP where accepting the money bars you from suing, then need to copy much of the tort system because otherwise only the weak claims will opt in and the rest will sue, and no one would set up a fund under that system

 

These funds didn't give out punitive damages just an amount intended to be fully compensatory.

 

GM funds - everyone who died gets lost wages and $1m for pain and suffering (compared to average of $750k in court/settlement) in addition to $300k for every spouse/defendant.

 

97% of 9/11 victims took the money from the compensation fund in return for not suing

 

In practice these funds don't undercut theories of deterrence because even though the funds don't pay punitive damages, there's always someone who will sue and try to get punitive damages. 

 

Are these alternatives to the tort system sound public policy (not including the ones like Boston marathon compensation fund where you can take the money and still sue, those are private money/charity, Boston fund have the same to everyone with the same injuries regardless of earnings power, wasn't given out on basis of strict justice but rather quick, efficient mercy)

Can seem unfair to victims of non covered accidents.

Feinberg thinks the 9/11 fund was the right thing to do but shouldn't do it again, and Congress probably won't pass something like this again.

BP/GM seem good but rare that companies will put up that much money for a compensation fund

So these funds aren't likely to happen much in the future.

 

These funds tend to have very little accountability or checks and balances. Gives a ton of power to the head of fund in order for it to be efficient and quick.

