Torts Outline Fall 2014


INTRODUCTION
· What is a tort?

· A civil wrong/injury not arising from contract.

· Common law origins, with standards worked out largely in the case law and not in statutes.

· What is the point of the tort system?

· At common law, to settle a matter between two parties (the common law universe).

· In mass society, with corporations exploding in size, some want the tort system to have a goal of compensating people who are injured. Companies can do so systematically.

· Importing the law&econ view, some want the tort system to provide optimal incentives for behavior in order to provide the most net social benefit, imposing risk and encouraging or discouraging behavior accordingly.

· What kinds of torts are there? Three categories:

· Intentional torts: 

· fault tort, requiring intent
· Negligent Torts: 

· wrongful conduct, falling below a standard of care

· Strict Liability
· Act leads to injury, therefore responsibility, whether or not “wrongful”

· For all torts, the underlying act must be the cause of the harm.

INTENTIONAL TORTS
· Elements of Every Intentional Tort
· 1. Act

· 2. Intent

· Two kinds of intent, jx split on which is needed:

· Intent to do the act (Vosburg), majority rule

· Intent to cause harm (RST)

· 3. Cause

· Direct

· Proximate

· 4. Harm

· Physical Harms - Trespass to person, land or chattel

· Battery – trespass to the person

· Elements

· Act – unpermitted touching
· Direct, physical contact

· Vosburg – little kick

· White v. Univ. of ID – tapping the piano player

· Through an instrumentality

· Garrat v. Dailey – pulling out the chair

· Permitted touching isn’t battery

· Intent – to do the act
· RST minority rule is intent to cause the harm, difficult to prove

· Knowing the consequence with substantial certainty is sufficient

· Garrat v. Dailey
· Transferred intent okay – Talmage v. Smith.

· Cause – the act must cause the harm
· Harm – Usually a physical harm

· Technical tort of battery for any unpermitted touching, even when no “real” harm.

· Eggshell Skull rule: you take the victim as you find them. Harm doesn’t have to be foreseeable, it’s just whatever harm results.

· Cases

· Vosburg v. Putney – gentle kick causes serious injury

· Was the touching unpermitted? 

· We “imply consent” for “little touches of life.”

· Not here—court rules this a battery

· Garratt v. Dailey – young kid pulls out chair as arthritic woman sitting down

· No contact between them—still battery? Yes, she touches the ground and his act is the cause. Contact through instrumentality
· Sufficient intent? 

·  If w/ substantial certainty he knew the harm would result, yes.

· Reckless disregard would also qualify

· White v. University of Idaho – tapping the piano player in the back

· Court lets it lie as battery, even though no intent to harm.

· Cause? Seems crazy that the tap was the cause of the rib needing to be removed. Rejects the RST intent to harm

· Talmage v. Smith – throws a stick at A, hits B

· Transferred intent is sufficient intent.

· Shaw v. Brown & Williamson – battery through 2nd hand smoke

· Insufficient intent on the part of the company. 

· Trespass to Property – for land!

· Act - unpermitted entry or act on land

· Intent – Willful entry or act

· Cause – almost always direct

· Harm – just the entry, very easy to get a “technical tort.”

· Cases

· Dougherty v. Stepp – D surveyed on P’s land, mistaken about ownership.

· the entry is the tort, law infers some damage, innocent mistake doesn’t excuse the tort

· Trespass to Chattel (Strict Liability!)
· “An intentional interference with P’s possession, causing injury to chattel” (traditionally).

· Elements

· Act – meddling, interfering w/ someone’s personal property

· (Intent – to do the act)
· Cause

· Harm – deprives owner of use, decrease value of chattel, or infringe on any other legally protected interest in the property

· No technical tort (as opposed to trespass of property)

· A pulls B’s dogs ears. No harm, no liability.

· RST 218, cmt e.: “One who intentionally intermeddles with another’s chattel is subject to liability only if his intermeddling is harmful to the possessor’s materially valuable interest in the physical condition, quality, or value of the chattel, or if the possessor is deprived of the use of the chattel for a substantial time, or some other legally protected interest of the possessor is affected…”
· Intel v. Hamidi – disgruntled former employee sends mass emails over a period of years; no physical harm nor functional disruption to company’s computers, just disruption from the CONTENT of the messages ( lost productivity. 
· Court found no tort ( injury not to computers.
· D needs to extend existing trespass law ( policy question? 
· Is their intranet like a property interest?
· Internet v. Intranet – how to distinguish when emails transverse both?
· Epstein: your server is your castle, and should be inviolable
· This more like real property. 
· Property rule vs. liability rule; P’s burden much higher in the latter to prove why intrusion should be a wrong.
· Conversion (Strict Liability!)
· Elements

· Act – D converts property to own use, is a taking of P’s property; interference with ownership, as opposed to possession; and doesn’t require injury to the property.

· RSC 223 cmt b: “an intentional exercise of dominion over chattel that isn’t yours.”

· (Intent – to use the chattel as his own; keeping it is enough)
· Cause

· Harm – the deprivation of P’s ownership in the chattel

· Poggi v. Scott (1914) – P stores barrels in basement he rents; building switches owners, new owner, a D, sells other Ds some broken barrels if they clear out the basement, which they do, including P’s valuable wine barrels.

· All Ds jointly and severally liable for the value of the thing, even if, like Scott, they did not get the value, just gave the thing away.

· You just can’t sell / take something that isn’t yours, even on accident.

· Moore v. Regents of CA (1990) – D’s doctors fail to disclose their economic and research intersts in P’s cells, have him come down for additional medically unnecessary treatment, establish a cell line from which they profit enormously. Does P have a cause of action for the unauthorized conversion of his cells?

· No. Court does not extend conversion to cover bodily materials taken without permission. Your execised spleen and cells aren’t yr property. 

· Under existing law P has no right of ownership over stuff that was out of his body (and people don’t normally exercise proprietary rights over external bodily materials).

· He just can’t have a right in the patent’s subject matter.

· But should he?

· Policy issue: this would implicate all researchers who subsequently used the cells; how to balance this public good (research incentives) vs. autonomy over one’s body?

· Mosk’s dissent: the nondisclosure ruling gives the patient only the right to refuse consent, but no right to grant consent for commercialization.

· Kremen v. Cohen – Cohen swindled sex.com from Kremen. Can an intangible property be converted? Yes. A domain name can be a chattel can be converted.

· Used to be that an intangible had to be incorporated into a document somewhere, but not anymore.
· Emotional and Dignitary Harms
· Assault
· Elements

· Act – to set upon someone, w/o touching, in a way that appears forcible and immediate; mere words are not enough. Unpermitted invasion.

· Blackstone: “inchoate violence.” More than a bare threat. 

· Intent – to create the apprehension of, or to commit, a battery—intent to assault.

· Cause

· Harm – apprehension of imminent harm IS the harm

· RST 21 Definition

· (1) An actor is subject to liability to another for assault if

· (a) he acts intending to cause a harmful or offensive contact, or an imminent apprehension of such a contact, and

· (b) the other is thereby put in such imminent apprehension

· Policy: Is this a good tort?

· Yes: deterrence

· No: easy to make a trumped up claim, litigiousness. 


· I de Se. and Wife v. W de S. – William bangs on the door of the tavern wanting a drink, Matilda pops her head out, he struck at her with the hatchet.

· D tries to say: no harm, no foul.

· But the harm just is the apprehension of imminent harm.

· Doesn’t matter if she always knows she can duck and so doesn’t “fear” it—she apprehends the imminence, and that’s it.

· Apprehension, not fright.

· Tuberville v. Savage – W/ hand on sword, D says “if it were not assize-time, I would not take such language from you.” Assault? No.

· Words indicate intent not to do the act; not immediate
· Could easily slip into assault if he took the sword out and set upon, etc.

· Allen v. Hannaford – landlord puts an unloaded gun to tenant’s head, says “I’m going to shoot you!” Brandishing an unloading gun.

· Yes assault, because it creates apprehensions in the mind of the person assaulted.

· Not even attempted battery, though, because D couldn’t shoot P.

· Offensive Battery
· Just like battery, but no physical harm, emotional or dignitary instead.

· Akin to a technical tort of battery?

· You just allege battery, most of the time, but some Jxs separate it out

· Alcorn v. Mitchell – Two litigants; Alcorn spits in Mitchell’s face as trial adjourns, jury awards Mitchell $1,000, Alcorn appeals for ridiculous excess.

· Court affirms the punitive damages

· The act is “full of malice, highest indignity,” etc.

· Deterrence – people would be nastier without this tort?

· RST 18 – Battery: Offensive Contact

· (1) Liability if “(a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and (b) and offensive contact with the person of the other directly or indirectly results.”

· (2) No intention, no battery, even if act involves unreasonable risk of offensive contact and would be negligent if threatened bodily harm

· False Imprisonment / Arrest
· Elements

· Act – “an unpermitted enclosing somebody into an area with boundaries and imprisoning them there,” falsely, without permission or “reasonable exit.”

· Intent – to confine

· If no intent to confine, no intentional tort; 

· maybe negligence if P suffers harm

· Cause

· Harm – feeling of being confined

· No awareness, no harm; if you don’t notice you’re locked in, no harm.

· Bird v. Jones – D has enclosed highway for a public boat race, P wants to pass and can’t, but is able to turn back. No enclosure.

· No boundary, no tort – obstruction is NOT imprisonment

· RST 36, comment b

· A whole town can be an enclosure.

· To large an area becomes exclusion, and not confinement

· E.g., keeping someone out of the US.

· RST 35, illustration 2 – if no intent, generally no FI for momentary confinements with no serious consequences. Negligence principles take over as bodily harm increases.

· Examples

· NO FI: A intends to confine B, but B steps out an obvious window on the 1st floor.

· Arguably B hasn’t been confined, and no harm.

· If B doesn’t notice the window, YES FI.

· YES FI: A intends to confine B; after several hours, B discovers an elaborate, concealed, difficult exit.

· Fact question about the exit, but for those hours, definitely FI.

· Coblyn v. Kennedy’s, Inc – D’s employee detains an old man, P, he suspects of shoplifting. P gets chest and back pains, is upset by the incident.

· Tort! “any general restraint is sufficient to constitute imprisonment; any demonstration of physical power which can, to all appearances, be avoided only by submission, operates as an imprisonment, if submitted to.” Here, no reasonable cause for detention.

· Merchants can detain people they reasonably believe to be thieves or a reasonable amount of time; if unreasonable, false arrest.

· Intentional Infliction of Emotional Distress
· Elements 

· Act – extreme outrageous conduct

· Can be a malicious act at law, even if intended as a joke.

· Intent – to do that conduct; no further intent needed (imputed)

· “should have recognized” will cause severe harm.

· More expansive than, e.g., assault, which requires intent to do a specific act, which this doesn’t ( trumped up claims?

· Cause – can be hard to prove

· Harm – extreme emotional harm (+physical manifestations)

· Wilkinson V. Downton – “Practical joke,” saying, your husband was in a car crash, go get him! Causes nervous shock with permanent physical consequences.

· RST 46: (1) One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm. (2) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress
· (a) to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or

· (b) to any other person who is present at the time, if such distress results in bodily harm. 

· Rare tort, hard to prove, high threshold. 

· Whenever you get into “reckless” conduct you’re brushing up against negligence.

· Gendered component for things like

· Domestic Violence

· Workplace Harassment

· Marginalized by industrial focus on negligence torts, federal law “taking care” of the issue, lack of insurance (and so lawyers), rights of wife against husband. 

DEFENSES TO INTENTIONAL TORTS
· Defenses Generally
· Consent
· Emergency
· Insanity (almost never works)
· Self-Defense or Defense of Others
· Defense of Property
· Recapture of Chattels
· Necessity
· Consent
· Express consent to the act itself, e.g. consent form for surgery
· Implied consent
· Mohr v. Williams – P brings assault & battery claim, consents to operation on one ear, Doc operates on the other. Autonomy principle.
· NO implied consent here: circumstances not such to justify performance without consent (i.e. emergency, not present here). 
· Would be implied in law if allowed here.
· NOW, you generally sign autonomy away for “things in the course” of a procedure, or the consent is construed as necessary
· Kennedy v. Parrott – practice (e.g. surgery) overtaking autonomy
· Implied in Fact
· O’Brien v. Cunard Steamship Co – forced vaccinations of immigrants for smallpox, Plaintiff holds out her arm to receive vaccine
· Consent implied in fact by her action, though it would not have been rational for her to refuse treatment given the alternatives.
· Implied in Law
· For the “little touches of life”
· Schloendorff – implied consent for medical emergencies; legal fiction
· Rational agent would have consented if she’d been asked.
· Substituted Consent – parents can consent for children, e.g.—guardians for guardees.
· Vitiated consent – [defense to the defense of consent!]
· By Law
· E.g. you can’t consent to have someone assist your suicide.
· No battery for failed attempted suicide—torts are interpersonal  
· Hudson v. Craft – boxer consents to an illegal prize fight.
· The law is meant to protect the fighter, so by law he can’t consent to the fight, and CAN recover against the promoter, but not the other boxer.
· Incentives via public policy – don’t fight!
· Statutory rape
· Barton v. Bee Line – 15 y/o - consent stands
· Christensen v. Royal School – 13 y/o – can’t consent!
· Where to draw line for liability?
· If induced by fraud or nondisclosure
· E.g. STDs
· Athletics – general rule is you consent to blows administered in accordance with the rules of the game. If something is flagrantly or reckless outside the rules, battery.
· Emergency
· Form of implied consent?
· Schloendorff – medical emergencies
· Insanity – almost never works
· McGuire v. Almy – insane woman hits her caretaker
· The insane are generally liable for their torts
· Unless the insanity vitiates some element, but since intent is to commit the act, that doesn’t help.
· Why? Policy reasons:
· Between innocents, loss should be borne by who occasions it.
· Incentivize guardians to be more careful
· Can’t fake insanity to get out of a tort
· Self-Defense
· Right to use proportional force back if being attacked, strongly enshrined.
· Even greater latitude in your own home.
· Self-defense is justified if it looks to a reasonable person like you’re in danger, even if you’re not, and you actually believe you’re in danger. 
· Courvoisier v. Raymond – D mistakenly shoots P, a cop, thinking he was a rioter. This is self-defense? Yes, if D would have been justified in shooting a rioter had it been a rioter advancing toward D, and if D actually mistook P for a rioter, and if this mistake was excusable in light of the circumstances.
· Defense of Property
· When D is present
· You can use proportionate force to oppose forceful entry. If entry isn’t forceful, you must request they leave before using force yourself.
· When D is absent
· Bird v. Holbrook – spring guns to protect tulips shoot guy trying to retrieve a pea-fowl for a neighbor’s servant
· NO Defense for excessive, disproportionate force – wouldn’t have been allowed even if P were present.
· RST 85: Can only do with a device what you can do when present.
· Guns designed to harm, not to deter; inhumane to catch by means that would maim or kill.
· Katko v. Briney – spring gun shoots thief, who sues and wins. Stirs up much protests.
· Basically, you can’t use spring guns. 
· You CAN use devices if it’s to deter, not harm, and if notice is posted.
· Recapture of Chattels (Personal Property)
· You must be in hot pursuit and use proportional force.
· Capture must have been wrongful through force, fraud, or w/o claim of right
· RST 101

· Kirby v. Foster – P bookkeeper keeps money on advice of counsel to equal amount “wrongfully”
· if there’s a legit legal dispute, NO RECAPTURE
· Necessity
· Allowed to trespass on land or chattel to save goods or life
· Ploof v. Putnam – Ps (pirates?) moors sloop to D’s dock to escape a sudden and violent tempest; D’s servant unmoors the ship, which was driven ashore and destroyed, causing injuries. P brings claim of trespass, to the sloop (and negligence but let’s ignore that)
· Necessity excuses trespass on land, if the movements constituting trespass began legally (i.e. they weren’t trespassing just being on the lake). 
· More properly such entry isn’t a trespass if it’s to save goods in danger of being lost or destroyed.
· Applies with special force to human life, but the unmooring is still a tort if just property is damaged.
· If Ploofs really were marauders, it becomes a self-defense question, like Courvoisier: reasonable appearance, feeling in danger, proportional? 
· Mouse’s Case – D throws P’s property overboard to save a sinking ship. Lawful.
· Admiralty principle: General average contribution – lawful to jettison property to save a ship, owners receive pro rata compensation from other parties, including the owner, so spread the loss across all owners.
· Private necessity: “conditional” or “incomplete” or “qualified” privilege
· Vincent v. Lake Erie Transportation Co. – D lawfully moors boat to P’s dock; to avoid storm, has to maintain mooring with stronger ropes as they break, causes damage to dock of $500.
· No trespass, emergency suspends property rules
· But the damage wasn’t an act of god, it was the result of deliberate action of D to save its own property, and so D must compensate P for the damage.
· RST 197: D must pay for the privilege of the necessary use of P’s property, a reasonable rental value or compensation for lost property.
· Dissent says it was an inevitable accident, this is not a stranger case, the dock would take this risk ex ante, so they should bear it, can insure against it, etc. But that’s K law, not Torts. 
· Public necessity – absolute privilege; if for good cause, no liability.
· E.g. to prevent fire or disease or to keep out of enemy hands during war.
· Person who lost should get paid back from public coffers, but it varies state by state, affirmative statutory law, not in common law.
· Incentive for public officials to take necessary actions to not be personally liable.
· The Trolley Problem – do nothing and kill 5, or hit switch and kill 1
· Stupidly, there’s more liability in the real world if you “actively” hit the switch.
STRICT LIABILITY & NEGLIGENCE: Historical Foundations
· Strict Liability

· The Thorns Case (1466): Thorns being harvested, fell onto P’s land, who sues D for trespass when he came to get them. Court applies strict liability.

· If the thorns there naturally, okay. If thorns not there rightly, it’s a trespass. 

· “He should have said that he could not do it in any other manner or that he did all that as in his power to keep them out.” –an inevitable accident would have got him out; a trespass, but with this narrow way out

· Strict liability except for “providential cause.”

· “Best efforts” becomes “I wasn’t negligent.”

· Weaver v. Ward (1616) – friendly fire, ward shoots weaver, who brings suit; ward says it was against my will; court says not good enough unless “utterly without his fault.”

· Smith v. Stone – “But I was carried on your land” is a good plea, totally non-volitional

· Gilbert v. Stone – I had to do it to save my life! Not good enough: you did it you have to pay, which is the essence of strict liability.

· Gibbons v. Pepper – D’s spooked horse got scared and ran away, which is not really an inevitable accident. Liability!

·  Forms of Action / Writs

· Trespass: direct, and/or willful and intended

· Case: indirect – responsibility question; becomes negligence; P must plead and prove it

· The system evolved from these writs themselves

· Scott v. Shepherd – 1773 – The hot potato case. Shepherd threw a lighted squib in, tossed around, it eventually hits Scott, who sues on trespass.

· 1. Nares: Unlawful, doesn’t matter if it was immediate. 

· 2. Blackstone: this isn’t trespass, it’s a chain of causation with independent actors, can only bring trespass against the first guy.

· 3. De Grey: one direct cause, in law, indiscriminate mischief.

· And so liability, 2 v 1, though they never ask “is it just?”

· Williams v. Holland – the forms start breaking down, loosening up old restrictions. As long as P shows that harm resulted from D’s negligence, can always sue in case.

· The Move to Negligence

· Brown v. Kendall – 1850 – D accidentally hits P with a stick in the eye. Court rejects strict liability (and inevitable accident defense), saying old writs are procedural, not substantive. 

· Because not intentional, P must demonstrate D’s negligence, and even so, P’s contributory negligence could prevent recovery.

· Inaugurates current system: tort must be either intentional or due to D’s negligence (even if harm direct and forcible). Very influential. 

· Rylands v. Fletcher – 1865 – preserving pockets of strict liability in a negligence world. Rylands digs a hole to make a mill, upsets pipes which flood P’s yard; no way for D to know about pipes. Is he still liable? 

· Blackburn: He’s prima facie answerable for all the damages which are the natural consequence of what he brought on his land, brought the thing on his property at his peril, a thing “likely to do mischief if it escapes;” either Plaintiff did it, or God. 

· The more influential opinion, becomes Abnormally Dangerous Activities. 

· Must distinguish personal injury actions; on the highway, we take our chances with non-negligent, non-intentional torts—we just accept them, because of reciprocal risk. Here, Rylands brought the thing.

· Cairns: Is Ryland’s usage natural or non-? For natural, society accepts those harms, but this is non-natural, so at D’s peril.

· The Horwitz Thesis – negligence is about protecting industry in the industrial era, to prevent the explosion of liability from e.g. RRs that can’t control their sparks.

· Holmes, The Common Law, 1881

· Thinks he’s found a unifying principle for the tort law that, as a libertarian, he likes because it will involve less law.

· What’s wrong with SL? No foreseeability. Disincentivize action. Really? Well.

· More so in business than in individual life, but if there’s a profit, they’ll do it.

· His rule: a fault-based system of torts to reduce state legal action.

· Wants law to effect behavior. If no effect, don’t churn up the machinery of law.

· And now?

· Stone v. Bolton (1950) – cricket ball escapes grounds, hits stone. Tried to use the Rylands rule, but court required a showing of negligence, which they weren’t, probably. 

· Should they pay, assuming they’ve done the cost-benefit analysis? 

· Here, SL DOES effect behavior: what additional precautions can I take? The club is in the best position to determine the cheapest way to add safety.

· Epstein: “he hit me” as a sensible causal position for a presumption of liability.

· Law & econ as an alternative to corrective justice

· Simplicity of SL is an efficiency property. 

· Hammontree v. Jenner (1971) – car accident from epileptic seizure; cleared by physician as safe to drive. Negligence standard is used, they decline to impose an SL standard analogous to PL on drivers with risk of seizure or heart failure.

· Insurance changes everything—she still gets some compensation from her’s.

NEGLIGENCE
· The traditional elements:

· Duty – Conclusory, and sometimes circular. Don’t ask this first, ask if D exposed P to an unreasonable risk of harm. Everyone has that duty. We’ll know when there’s a duty question—usually it’s obvious.

· Breach – Determine whether someone did expose someone to an unreasonable risk of harm, or their conduct fell below the standard of care:

· i. Reasonable Person – standard set by reasonably prudent person

· ii. Efficiency (Hand Formula; calculus of risk; not negligent if CBA says so)

· iii. Custom – standard set custom or industry standard

· iv. Contract – set standard of care by K

· v. Negligence per se – standard of care set by statute / law on the books

· vi. Res ipsa loquitur – a method of causal proof by circumstantial evidence, for situations that don’t generally occur without someone’s negligence.

· Causation – two kinds
· (a) Cause in fact: “but for” cause – would the harm have occurred without the act? If not, no cause in fact.
· (b) Proximate cause / cause in law – assuming cause in fact, is the cause sufficiently close to the harm to be a legal cause and hold the D liable? Considers intervening factors. Generally three situations:
· (1) No Proximate Cause : summary judgment for D
· Break in causal chain from independent intervention, superseding cause
· Too remote as a matter of law
· Difference force caused the harm
· Mere coincidence
· (2) Jury question (most common situation)
· Was the harm generally within the risk and was it reasonably direct? Judge Friendly’s test: foreseeability + directness analysis, or Andrews’ dissent in Palsgraf
· Natural and continuous sequence of events?
· Length of chain/remoteness
· Foreseeability
· Substantial contribution to harm?
· (3) Clear proximate cause: summary judgment for D
· The harm that occurred was the very thing risked
· Clearly foreseeable ex ante. Foreseeability is about the risk, not the actual harm.
· Harm – no technical tort; there must be actual harm

· The Reasonable Person Standard – determining breach

· “Average prudent person” is the standard, with some tailored standards for people objectively ascertainable disabilities / defects / characteristics: the old, the young, the handicapped. But not for insanity or wealth.

· This is an “objective” standard.

· Vaughan v. Menlove (1837) – D builds large hay stack, then puts aperture in, both arguably negligent. Starts a fire. Defense: I used my bona fide best judgment. Too bad! It’s an objective standard. 

· Applying any other standard is impossible: everyone would say: I’m dumb!

· Hard on people with shortcomings, but people can be advised, as Menlove himself was! Or, dumb people act at their peril.

· Holmes, from The Common Law
· Exceptions for people with distinct defects of a physical nature, like blindness or lameness. A blind person isn’t expected to act like a sighted person.

· BUT, a blind person IS expected to be aware of risks created by their blindness, and take a greater degree of care, e.g. when driving.

· Like Hammontree! He TOOK precautions. 

· Tailored standards

· Physical condition / age – what’s reasonable for your situation
· RTT 11 – must behave like a reasonably careful person with the same physical condition, makes allowances for the infirmities of old age.

· Roberts v. Ring – kid runs out in the road, nearly blind old guy hits him

· Old guy shouldn’t be driving in his condition.

· Ought to know better, has life experience. 

· Kid held to a standard for people of his own age.

· Contributory negligence would have barred his recovery.

· Child hasn’t developed, would be acting at his peril.

· Fletcher v. City of Aberdeen – blind guy falls into a pit. Impaired vision and other objective disability are held to standard of those with similar disabilities. City has a duty to those with such conditions
· Minors – similarly aged people with same intelligence / experience.

· RTT 10: kids standard is “a reasonable careful person of the same age, intelligence, and experience.”

· Kids under 5 can’t be negligent.

· Roberts v. Ring – kid gets kid standard

· Exception: Dangerous adult activities

· Daniel v. Evans – 19 y/o driving a motor cycle, crashes into D’s car and dies. What standard of care should be held to?

· When doing a dangerous adult activity, held to an adult standard.

· This hinges more on adult than dangerous—dangerous kids activities, like sledding, still in child category.

· Again crucial for contributory negligence question.

· Guns? RTT 10 comment j says: dangerous adult activity, but most courts won’t use an adult standard of care 

· Skill level

· Beginners held to standard of those reasonably skilled in the art.

· UNLESS they’re with their instructors.

· Experts are held to a higher standard of care if held out as such.

· Mental Conditions – no special treatment except for sudden unforeseeable

· RTT 11: Mental & emotional disability generally not considered for adult defendants in negligence determinations. 

· Breunig v. American Family Insurance Co. – she had a psychotic episode, the Batman case, gets in an accident. Is insanity a defense?

· Defense when it’s sudden and unforeseeable, like a heart attack w/ no warning, a sudden mental incapacity. 

· Here, she’d had episodes before the accident, so, liability. 

· Wealth? No tailored standard—can’t do torts that way. Denver & Rio Grande R.R. v. Peterson. Even though it can be a moral hazard. 

· The Calculus of Risk – how much precaution to take?

· A reasonable person will take precautions that are “worth it” from an ex ante perspective, such that the investment in safety “pays off.” 

· Vs, costs so much to avoid risk that it’s not worth it, and you should let the accident happen.

· Optimality: tort law doesn’t say no accidents should happen, but that the optimal number should happen in terms of minimizing costs.

· The Hand Formula – PL:B – Probability * Loss >< Burden of Precautions

· United States v. Carroll Towing Co. – untended Anna C cut from moorings, causes damage; were owners negligent not to have a bargee on board? No strict rule, but a function of 3 variables: PL:B.

· Bargee had been gone for a while. Barge owner could expect that the prolonged absence of a bargee might create unreasonable risks.

· Facts tend toward negligence regardless of formula.

· The Formula – it’s like an insurance calculation.

· Don’t have to use real #s, is a way of focusing on the important elements. The imagined loss is ex ante. 

· Supposed to generate efficient behavior: tort law wants to minimize both cost of accidents and cost of precautions. The Hand Formula says: pick whichever is lower.

· Insurance complicates this, but we don’t worry about it.

· Cons

· Commensurability and fungibility of the variables can be misleading.

· Hindsight bias. PM look larger ex post.

· Tendency to discount small risk of large harm, as opposed to overcorrecting for small risks

· Posner: Hand was adumbrating an economic meaning of negligence.

· Don’t invest in safety when it’s not efficient.

· Doesn’t change behavior – you’ll pay out of pocket if necessary.

· But maybe you’d be pushed to take easier precautions earlier?

· Inefficient safety requirements affect activity levels, but not behavior within that activity.

· Foreseeability issues
· Blyth v. Birmingham Water Works (1856) – Is the utility negligent for the burst pipe? Reasonable person would have planned for the severely cold weather.

· Harm must be foreseeable enough that reasonable person would think to guard against it—a rational precaution in the circumstances.

· Relative Risks & Prevention
· Cooley v. Public Service Co – Telephone wire falls, caused loud noise over phone. Cost of prevention would have increased other risks. Court finds D not negligent on a Hand-esque calculation—cost of prevention > cost of accident.

· Osborne v. Montgomery – kid running errands on his bike; defendant opened car door and hit him. Appealed from D negligent, P not CN. 

· “Ordinary care” jury instruction provides no standard. “Liability is a matter of balancing the social interests in each case.” What is socially optimal?

· Rescue & the Value of Human Life
· Eckert v. Long Island R.R. – guy runs to get a kid out of the way of a train. Assuming the train doesn’t slow down and is negligent, was the savior contributorily negligent? Was his risk… reasonable? If it was 90% he was not going to save the baby and die himself… Value of life is so great, law will not impute negligence to preserve it, unless rash. Finds P not negligent. 

· How do you value a life in the Hand formula? You just do: $6 million?

· Hand formula poorly suited to emergency situations. 

· Law generally indulgent of rescuers. 

· Common Carriers (& Postural Issues, Jury Discretion)
· Andrews v. United Airlines – what goes up most come done. Did UA take adequate precautions? Almost as a matter of law, but Kozinski lets it go to a jury to determine if the “hazard” warrants more than a warning. UA hasn’t demonstrated prohibitive expense for netting or other precaution.

· Incentives: Negligence vs. Strict Liability
· Negligence:  Good
· Δ will take care since cost of precautions less than result.
· Π will take care since he knows he cannot recover since Δ is taking care.
· Negligence w/contributory negligence:  OK
· No need for contributory negligence, since Δ can’t assume Π will act negligently.  Δ will take care.
· Strict Liability: Bad
· Π will take inefficient risks since he can recover against Δ regardless of his negligence.
· Strict Liability w/contributory negligence: Good
· Δ will invest in safety until it is no longer worth it (assumes Π will not be negligent.
· Π knows Δ will invest in safety since he knows he can’t recover if he’s negligent. 
· Discontinuity: Negligence may actually induce greater care than SL, because “all or nothing,” while w/ SL, incremental decrease in care ( incremental increase in liability.

· Custom
· Juries: OPP, PL:B, and now Custom are all ways of narrowing jury discretion.

· Epstein: Custom is a way of dealing with the “featureless generality” of the reasonable care standard.

· Titus v. Bradford RR (1980) – was the RR negligent in its routine procedure of tracks with different gauges? It’s their regular method, P was familiar with it, assumed the risk

· Titus rule: custom controls, is always the standard of care for businesses, & jury cannot dictate customs or control the business of the community.

· But what if a whole industry is negligent? Or inclines that way?

· P may full well have known risks, given the historical context.

· At the time, fellow employee negligence couldn’t be imputed to employer. Now it could, but this would be dealt with through workers comp anyway. 

· Epstein: hard to make out a negligence case when risks are fixed and known. P should have focused on the particular wobbling car and not the practice. 

· Mayhew & Sullivan Mining Co (1884) – court excludes evidence of industry custom of not putting fences around ladder-holes, because that’s just universally careless Appeals court affirms the exclusion. Why isn’t the custom’s badness a jury question?
· Common sense—so plainly an undue risk that who cares about custom?

· D would still have to testify that not telling employees was the custom.

· Unlikely this is even a custom, b/c precaution costs so little compared to cost.

· Mayhew Rule: custom has nothing to do with due care. Obviously overstepping

· The T.J. Hooper – Hand again! Were the tugs unseaworthy for not having radios? They were common, but not yet industry standard. Hand finds negligence on his formula

· “A whole calling may have unduly lagged, and may never set its own test. Courts must set the standard.” ( Custom is relevant but not dispositive.

· Major break with the Titus line of cases.

· Custom as sword /  low bar: failure to comply with custom is compelling evidence of negligence.

· This is the law in most places.

· Custom vs. Cost-Benefit

· Epstein: in consensual situations (K-based), custom should control. Why?

· Because K: both parties have bargained for what they wanted.

· In stranger cases, take custom into account.

· CBA is imprecise, whereas custom is market-driven, and the market will drive one to minimize costs. [Only true if parties internalize costs].

· Judges/juries too interventionist.
· In an efficient market, custom will be efficient. Efficient markets depend on perfect knowledge: in consensual relationships, people ask for the right amount of safety. 

· So, faith in markets, or not. 
· These aren’t the only two standards—there’s also the reasonable person!
· Depends on what one thinks tort law is for. 

· Moral principle needed if you want more than deterrence.
· Jadranska – Longshoreman falls through open hatch, Posner uses Hand formula to find owner not negligent, based mostly on the probability of the accident. Custom to leave the hatches open for tomorrow’s work. The stevedore, overseeing the longshoreman, was found negligent but settled first. Owner relied on stevedore. 
· Hand formula easily manipulated. Also doesn’t take into account catastrophic costs of rare personal injury very well., and some other costs.
· Company wouldn’t allow a negligent practice, because it would be expensive. Custom will incorporate the efficient course of action… says Posner.
· Posner throwing mad shade; “the darkness is the warning.”
· P’s conduct created the risk: looking for liquor. Probably the risk is high, once you go into that area. But the jury found no negligence, so the appeals court isn’t going to be able to do much with that finding.
· Epstein: rare to recover in industrial accident cases, b/c of assumption of risk (blood of worker part of wage) and contributory negligence a complete defense?
· Medical Malpractice

· Custom generally sets the standard of care, shield for doctors.
· Epstein: a new negligent doctors may escape, but the gross ones won’t.
· Data: tort system is terrible at properly determining med mal outcomes.
· Fixing it? Institutional incentives for improved care.
· Lama v Borras – spine surgery ( infection ( paralysis. P sues Dr for failure to require absolute bed rest (conservative treatment), hospital for “charting by exception,” which prevented them catching the accident more quickly.
· Standard of care is the industry custom.
· Court plays fast and loose with cause here. Would full bed rest have prevented the surgery? That’s the question, but not how the court frames it. Dr. caused the operation, which leads to the rest, but hard to prove negligence in surgery. 
· Court lets it get past SJ to jury, which has a big proximate cause Q.
· National Standard of Care

· Locality rule overruled in Brune v. Belinkoff – education and licensing are national in scope, and so should the standard of care be. 
· Alternate School of Thought

· Following one of two real schools of thought is a complete defense, but requires quantitative backing. If not, no defense, but still not fatal: Dr. can still show she did profession carefully and non-negligently, without shield of custom.
· “I considered doing it the usual way, & what I did was as good or better”
· Error in Judgment

· An old bad framing. Now, if a choice looks fine ex ante, there’s no liability. Choosing the wrong thing when it was a reasonable choice is not breach.
· Failure to adhere to Physician Desk Reference warnings does not by itself constitute negligence (Morlino v. Medical Center of Ocean Cty)
· Expert Testimony

· Usually required in malpractice cases.
· Exception for obvious common knowledge, like sponge in body.
· Medicine as Privileged Industry

· Why make an exception to the custom rule for medicine? We doctors know best! Like Titus, but more persuasive from doctors.
· We just have to trust the profession, sensibly or not. 
· Helling v. Carey – P sues optometrist for not timely applying glaucoma test, standard of care for 40+ y/o, which P was not. D gets the shield? This court says no, goes all TJ Hooper on them; concurring judge wants a virtual SL standard. 
· Extraordinary to ignore medical standards. Overruled by statute.
· Custom is a thorough shield for doctors.
· Informed Consent

· Canterbury v. Spence – groundbreaking case, shifts paradigm to what the patient wants and needs is what the patient should get, away from Dr. Paternalism. 
· Previous practice allowed wide discretion for Dr. non-disclosure
· Now, patient right to know everything that would be material to patient’s decision; objective standard, but tailored to the patient.
· Broad scope, leading to canned speeches that are too fast.
· Causation problem: Ps must prove would not have undergone surgery had risks been revealed, which is hard on objective standard.
· “Objective” but plaintiff-centered standard—lost on remand.
· This rule ends up mostly protecting doctors nowadays. 
· It’s not what the patient understands, but what the Dr. conveys.

· Statutes and Regulations – Negligence Per Se

· Violation of a statute that sets a standard of care establishes negligence per se.
· Further limits jury discretion.
· RTT 14, comment c: “Courts… should regard the actor’s statutory violation… as actually determining the actor’s negligence.”
· Thayer: a jury shouldn’t use its discretion against a legislature. Once a law says “tie up your horses,” it doesn’t matter if you left your horse “carefully.” Standard is set.
· Subsequently enacted statutes: just evidence, no negligence per se. 
· Osborne v. McMasters (1889) – defendant didn’t label a poison, “poison.” Statutory duty to do so, so statute sets the standard of safety.
· This is true even with no private right of action in the statute.
· RST 286: When Standard of Conduct Defined by Legislation or Regulation Will Be Adopted

· The court may adopt as the standard of conduct of a reasonable man the requirements of a legislative enactment or an administrative regulation whose purpose is found exclusively or in part
· (a) to protect a class of persons which includes the one whose interest is invaded, and
· (b) to protect the particular interest which is invaded, and
· (c) to protect that interest against the kind of harm which has resulted, and
· (d) to protect that interest against the particular hazard from which the harm results.
· RTT 14: Statutory Violations as Negligence Per Se
· An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.
· RST v. RTT
· RTT is broader; “the particular hazard” is missing from the RTT, which leaves open a proximate cause question.
· RST is much tighter causally, proximate cause is embedded in the elements.
· Jurisdictions have adopted one or the other.
· Conditions for establishing negligence per se from statute

· i. Violation of statute which specified a standard of care.
· ii. Injury was of the nature that the statute was designed to protect against
· Gorris v. Scott (1874) – sheep on a ship. The Contagious Disease (Animals) Act required pens for beasts on ships. The absence of pens caused the sheep to go overboard, but the CDA wasn’t designed to protect against this, so… too bad. No cause of action.
· This should have just been a straight negligence case.
· Kernan v. American Dredging Co – Lamp wasn’t at the right height; being low, it ignited vapors from a kerosene lamp and killed a seaman; statute was designed for safety. SCOTUS doesn’t apply Gorris, allows negligence per se
· iii. P must be part of group that was designed to be protected by statute. 
· Stimpson v. Wellington Service Corp – building owner sues truckers for driving streets with a rig over the statutory weight limit, breaking pipes and flooding her building. Court takes a broad view: dual purpose statute
· iv. Negligence must be proximate cause of injury.
· Burden Shifting – burden of disproving causation shifts to D if P establishes those three elements: 1) Duty; 2) D failed duty; 3) P member of class duty protects.
· Licensing Violations

· Brown v. Shyne – chiropractor working w/o license causes paralysis. Per se?
· Majority, Lehman: No—the license has nothing to do with the skill or care you actually use in the operation.
· Dissent, Crane: Yes—this is exactly the harm legislature was trying to protect against by requiring licenses! Untoward incidents are more likely w/ people w/out licenses, so let’s have a law about that.
· The Brown majority position is the majority position, but it varies by jx, often by statute, e.g. under NY Civil Practice Law & Rules makes it prima facie evidence
· A license isn’t a standard, doesn’t tell you what the standard of care is.
· Not necessarily true that it correlates with skill, or not.
· Contributory Negligence by Statute

· Martin v. Herzog – P dies in buggy crash, sues D; P didn’t have buggy lights on, contra statute. Cardozo says, being wholly unexcused, it’s a negligent wrong. But still need to show causation to make it per se contributory. Remands for the jury to answer this question. 
· When checking on CN per se, ask if the statute being invoked meant to protect only people in P’s position. 
· EF: Cardozo being generous to send it back to jury
· CN still a complete defense, only overcome by willful negligence. 
· Negligence Per Se and Proximate Cause

· Intervening cause can sever connection between statutory violation and harm.
· Keys in the car.
· Ross v. Hartman – D’s agent left keys in car, thief stole care, negligent ran over the plaintiff. D violated ordinance, and thief’s intervention does not sever, as it’s among the harms being protected against. 
· Court says per se proximate cause, which is a big step, skipping the jury. Would depend on legislative intent. 
· Richards v. Stanley – opposite outcome, Traynor doesn’t allow importing the ordinance, which itself specifies it can’t be used in private tort actions.
· Dram Shop Statutes
· Many jxs have dram acts, prohibiting sale or providing liquor to an obviously or habitually drunk person.
· Two situations: Bartender and Social Host.

· CA: Case law developed to hold bartenders and social hosts negligent per se and proximate cause per se of drunk driving accidents

· But overruled by legislature.  Not allowed to import dram shop statute into standard of due care.

· Other jurisdictions have found liability w/o being checked by legislature.

· Courts have gone in different directions for establishing negligence per se.  Some make distinctions between private host (more likely to be found negligent) and commercial supplier.

· Considerations: would motivate bars to be more careful, but is application/fact determination/jury error problematic?  What about location of bar?  Are social hosts different from commercial hosts?

· Avoiding Negligence Per se

· Emergency, necessity, and incapacity are defenses (R3T § 15(e))

· But need something extreme or extraordinary to overcome negligence per se

· Mere “reasonableness” of conduct not a defense—won’t even be admitted

· Traditional exceptions to custom may be imported into statute codifying custom.

· Tedla v. Ellman (1939) – walking on right instead of left side of highway.  Court imported exception into statute from prior custom: walk w/ traffic if much lighter than oncoming traffic.

· Endorsed by R2T § 288A and R3T § 15(e)

· Actor exercises reasonable care in trying to comply w/ the statute (R3T § 14(b))

· If you were trying your best to comply with statute but something happened that prevented you from doing so, or you didn’t realize what happened.

· Statutes enacted subsequent to conduct to not support negligence per se, but can provide evidence of negligence. (see Hammond v. International Harvester Co.)

· Not an excuse to say that you were being careful.

· Not an excuse that the statute is defective (i.e., cannot be penally enforced) – still negligence to violate it.

· Res Ipsa Loquitur – Circumstantial Evidence for Proving Negligence

· RIL: Inference from the facts, w/o direct evidence, that the result could not have occurred w/out the D being negligent. Establishes breach of duty.
· Foxy Standard – the prima facie case
· (1) MUST be able to say this is the kind of thing that does not happen absent negligence
· (2) MUST be able to say that circumstances point do defendant as the negligent actor
· Potential bonus: fairness/information-forcing rationale?
· Elemental Formulations
· Prosser

· (1) The event must be of a kind which ordinarily does not occur in the absence of someone’s negligence;
· (2) It must be caused by an agency or instrumentality within the exclusive control of the defendant; and
· [This criterion often relaxed in practice].
· (3) It must not have been due to any voluntary action or contribution on the part of the plaintiff.
· [This was before comparative negligence; is now a relaxed standard, more like: Was P the direct cause?]
· Wakelin v London  – Death by railroad. Court says sure, train might have been negligent, but it might have been guy running into train, P’s conduct, so no RIL. 
· RST 328D: RIL
· (1) It may be inferred that harm suffered by plaintiff is caused by negligence of the defendant when
· (a) the event is of a kind which ordinarily does not occur in the absence of negligence;
· (b) other responsible causes, including the conduct of plaintiff and third persons, are sufficiently eliminated as evidence; and
· (c) the indicated negligence is within the scope of defendant’s duty to the plaintiff 
· (2) It is the function of the court to determine whether the inference may be reasonably drawn by the jury, or whether it must be necessarily drawn
· (3) It is the function of the jury to determine whether the inference is to be drawn in any case where different conclusions may be reasonably reached.
· Comment g: Usually P demonstrates D’s responsibility by showing that a specific instrumentality that caused the event was under D’s exclusive control
· RTT:LPEH 17: RIL
· The factfinder may infer that the defendant has been negligent when the accident causing the P’s physical harm is a type of accident that ordinarily happens as a result of the negligence of a class of actors of which the D is the relevant member. 
· Prosser v. RST v. RTT
· Most jurisdiction adopt Prosser; if not, then RST 328.
· RST 1(b)-(c) are more modern, loosen the finger pointing.
· Removes the exclusive control requirement
· Foxy Standard - We want to know whether, when this incident occurs,
· (1) It’s virtually always from negligence (i.e. the kind that ordinarily doesn’t occur without negligence, and
· Better to ask whether it is more probable than not that accident occurred b/c of negligence, since any accident could involve it.
· Byrne v. Boadle (1863) – flour barrel lowered out of window strikes P. No direct evidence, trial court rules for D; on appeal court invents RIL, could not have happened without someone’s negligence. And here it must have been D’s negligence.
· Rationale: logic, and normative idea for Ps—we don’t want to leave them high and dry, thumb on scale.
· Walston & Newing
· Former, crab boat lost, not evidence, “the sea itself contains many hazards,” could be anything, no RIL.
· Latter: D drinking, fuel ran out of plane, lots of circumstantial evidence, P gets directed verdict.
· Always tough to say it’s a question of law.
· (2) It must have been this D’s negligence—your control or cause!
· Wakelin v. London – might have just been the P’s fault.
· Larson v. St. Francis Hotel contra Connolly v. Nicollet Hotel
· Former: P hit with chair thrown out of hotel window, because guests have partial control; V-J day. Not necessarily such as happens because of D’s negligence. D could still be using reasonable care.
· Latter: hotel “taken over” by convention, whose antics gave management notice, distinguished from Larson because not a surprise celebration.
· Colmenares Vivas v. Sun Alliance – Escalator injury suit; did the airport have “exclusive control,” per Prosser Rule jdxes? Court finds airport can hire someone to maintain it, but they have a non-delegable duty, and so have responsibility for what goes wrong. 
· Court: The instrumentality rule is supposed to identify the responsible party, which is obvious here, so the rule becomes too narrow, a hurdle. 
· On the RST, this is an easy case.
· Good policy; airport gets indemnity anyway.
· Are lay people equipped to say this is the kind of thing that wouldn’t happen without N? If this were also brought as a products liability case, with both then not more than 50/50, court would let it go to jury for smoking out and apportioning.
· Burden Shifting – Prima Facie Case or JNOV

· When we have both of these, it’s proper to say P has made out a prima facie case of negligence with circumstantial evidence against defendant, a permissible inference.
· Sometimes the facts speak really strongly, and create a rebuttable presumption of negligence that D must rebut or lose, on a directed verdict or SJ. This is very unusual.
· Ray the Mouse in the baker’s bread fits here, as does Newing.
· Per RST(2), judge’s role to determine whether the RIL inference is as a matter of fact or a matter of law.
· Logical Inference or Doctrine of Justice: What is RIL for? Is it
· A question of circumstantial evidence and logical inference, or
· A doctrine of ease for Plaintiffs that lets them smoke out facts from Defendants who might be hiding them? A burden shifting mechanism, to make D explain what was clear negligence on the facts?
· Usually the former, but sometimes the latter; should always ask whether the inference is possible?
· Sometimes both, as in Byrne v. Boadle.
· Ybarra v. Spangard – P injured during surgery, shoulder messed up, unconscious and couldn’t know what happened.
· Medical conspiracy of silence: no one is going to say “the anesthesiologist did a bad job.”
· Rare use of RIL for justice purposes, a smoking out, shifts burden of production to Ds, of which there are many here
· Should probably have a closed group when using it a doctrine of justice.
· Medical Cases? – there’s often a statutory limitation on RIL for med mal cases, e.g. NV statute (pg 299); medical lobby fights back with legislation when courts get aggressive with inferences, limiting it to “common knowledge” type situations, e.g. sponge in the body, explosion, wrong body part, etc.
· Expert testimony almost always required. 
· Conditional RIL

· When there is a certain issue that must be first decided by judge before it can be given to the jury to decide if thing could have happened w/o negligence.
· Common in medical cases; judge decides if, e.g., the nerve being burned was caused by D or natural event, then let’s jury decide whether RIL can say this was negligence.
PLAINTIFF’s CONDUCT

· Contributory Negligence
· Most jxs use comparative negligence now, but CN elements are still relevant.

· Elements:

· 1. Was the P negligent?

· 2. Did P’s negligent contribute to the accident, proximately or directly?

· Burden on D to prove these elements.

· Was a complete defense for liability.

· Restatement Formulations
· RST 463: CN is conduct on the part of the P which falls below the standard of care to which he should conform for his own protection, and which is a legally contributing cause co-operating with the negligence of the D in bringing about P’s harm.

· RTT 465: (1) P’s negligence is a legally contributing cause of his harm, if, but only if, it is a substantial factor in bringing about his harm and there is no rule restricting his responsibility for it. (2) The rules which determine the causal relation between the P’s negligent conduct and the harm resulting to him are the same as those for D’s conduct and the resulting harm to others.

· Butterfield v. Forrester – P riding horse at high speed, into D’s pole across the road. Court didn’t let him recover, saying, if he had used ordinary care, no accident.

· It’s not entirely his own fault, as the court says, but his responsibility.

· Dissent says D’s fault, in that he didn’t “cast himself” upon the pole…

· A stranger case.

· Beems v. Chicago RR – P uncoupling cars, a dangerous job. Jumped back between cars without waiting for signal. D says they’re not causally responsible; if his foot had been stuck, he’d have been run over anyway. But his foot wasn’t stuck? Court isn’t buying it isn’t sympathetic to the D, neither was the jury. 

· D appeals, creates heavy burden of showing D was CN as a matter of law.

· Court finds P had right to expect the employees to slow the trains down.

· Schwartz Essay: Arguing against the idea that CN was a trap for Ps to protect industry.

· EF: Despite what GS says, there were plenty of jdxs where “slight negligence” on P’s part was a complete defense for industrial Ds, e.g. NY, for a long time.

· Policy and Incentives
· Do we need CN? Theoretically, it’s not needed to make Ps take optimal care since he can’t count on D being negligent since D is incentivized to take care.

· Epstein: CN scheme useful for stranger cases, where ability to act prudently isn’t dependent on coordination. Less appropriate in consensual situations, where differential access to knowledge and different abilities to take care.

· CN and Causality – N still must cause the harm to be Contributory

· Gyerman v. US Lines Co – stacks were dangerously stacked. P notified D’s clerk, but not his own union supervisor, told nothing could be done about it. The alleged CN: didn’t stop working, didn’t tell his own supervisor, as required by his K. Trial court finds P fell below standard of care, which Supreme isn’t thrilled about, but says D didn’t meet its burden of proof on whether P’s N caused the harm, since this is an affirmative defense. 

· Is this even CN, given the job constraints? Probably not, but judge’s hands were tied by the lower court finding.

· Case works on negligence per se, failure to maintain safe workplace. Negligence per se vitiates CN. 

· LeRoy Fibre v. Chicago RR & The Coase Theorem (or Coase on Reciprocity) – sparks from D’s negligently operated train light flax stacks placed by P 70 ft from RR tracks. Court finds no CN as a matter of law, not negligent to put hay in a corridor where railroad sparks fly, even non-negligently.

· But there’s a reciprocal element—if landowner can always sue RR as a result of his property rights, the landowner is causing RR a harm every time it burns.

· Coase: parties in a bargaining relationship, will bargain to minimize costs.

· Here, land won’t be used and owner is compensated by RR for this.

· Seatbelt Defense
· Derheim v. N. Fiorito Co. – P wouldn’t have been so badly injured if she’d worn a seatbelt. Can D assert a seatbelt defense? Court says no, worried about slippery slope and unnecessary battles of experts.

· Doesn’t fit our normal tort concepts: it requires P conduct before the accident, so not exactly mitigation of risk; and one is not voluntarily encountering an increased risk of being hit, just of being more harmed if they are hit—lack of seatbelt doesn’t contribute to the accident.

· Jurisdictional Spread

· The WA Rule: not a defense, doesn’t affect damage calculation.

· The NY Rule, Spier v. Barker – jury allowed to consider seatbelt for damages, but not for liability. 

· Most follow WA; some follow NY; some allow; some preclude it statutorily.

· If it’s illegal to not wear a seatbelt, why isn’t it negligence per se?

· Fairness—D caused the accident, and P pays a fine. If anything, make it a damages question. Allowing the defense might create moral hazard? Nah, because no one actually knows, doesn’t change behavior.

· Hand Formula clearly comes out in favor of buckling up. Why no traction?

· Freedom—live free or die in a car accident! Now it’s just customary.

· Helmet Defenses: Many jxs got rid of their laws after the federal funding incentivizing them dried up; people just don’t like to wear helmets.

· Exceptions to CN

· Negligence Per Se: In general, assumption of risk and CN defenses not valid where P is class member statute is designed to protect and P’s negligence is type statute design to prevent. Vitiates CN.

· Last Clear Chance – an argument about sequential conduct
· Davies v. Mann & Fuller v. Ill. Central RR – Davies is the origin; donkey case, wagon owner had last clear chance to avoid the accident, and so donkey owner’s arguable negligence doesn’t factor in, if D could with reasonable care have avoided consequences of P’s CN.

· Latter: Inattentive P, on RR tracks. D could brake, but doesn’t, has last clear chance, and so is solely negligent.

· Trumped CN; now, “partially trumps” comparative N.

· Distinguishes between helpless and inattentive plaintiffs

· RST 479: Helpless Plaintiff

· (a) If P negligently subjected himself to risk, but immediately preceding is unable to avoid it by exercise of reasonable care, and

· (b) The D is negligent in failing to utilize w/ reasonable care his then existing opportunity to avoid the harm when he:

· (i) Knows of the P’s situation and realizes or has reason to realize the peril or

· (ii) Would discover the situation and thus have reason to realize the peril, if he were to exercise the vigilance which it is then his duty to the P to exercise.”

· RST 480: Inattentive Plaintiff

· A P who could have discovered/avoided danger by reasonable care can recover if and only if the D:

· (a) knows of the P’s situation, and

· (b) realizes or has reason to know that P is inattentive and therefore unlikely to discovery his peril in time to avoid the harm; and

· (c) thereafter is negligent in failing to use due care to avoid harm.

· Jurisdictions do distinguish.

· Some required a showing that D was more than ordinarily negligent to P’s negligence

· Kumkumian v. NY – D runs over the bum on the tracks 3 times, going back and forth—recklessly indifferent to P’s negligence.

· Reckless Ps vs. Reckless Ds – P trumps D. 

· Washington Metro Area Authority v. Johnson – suicide by train. Conductor was drunk, would have had last clear chance, but because P’s act was willfully reckless, LCC doesn’t apply.

· Will/wanton/gross negligence: if D exhibits, no CN.

· Private Necessity: if circumstances create an emergency, no CN.

· RTT 7: Law of negligence, for Ps and Ds, takes into account “an unexpected emergency requiring rapid response,” if they act as an OPP would in the emergency, even if afterwards it appears conduct wasn’t the safest course.

· Caveat: Emergency can’t be created by one’s own negligence.

· Raimondo v. Harding – running away from a gang, so her emergency doesn’t bar her from recovering from a speeding car that this her.

· Contrast Vincent v. Lake Erie, which was intentional

· Institutionalized Folks – if it’s the kind of conduct they’re institutionalized for

· Padula v. State – ditto fluid and Tang. Institution’s duty was clearly not to let them get there in the first place, so their own N isn’t a bar.

· Assumption of the Risk
· ANY Answer: Primary vs. Secondary; Reasonable vs. Unreasonable; Public Policy

· Elements: P must know, appreciate, and voluntarily encounter the risk.

· Subjective component: P must know, understand, and assume the risk—a full appreciation of the risk.

· Objective reasonable person component: was it unreasonable to assume/encounter this known risk? Would a reasonable person have done same?

· Primary vs. Secondary Assumption of Risk
· Primary: D was not negligent. D either owed no duty, or did not breach it, or P forgave/waived it. Does not require “fault” for P, i.e., no determination of “reasonableness” of act—P wanted the risk. A narrow doctrine that’s hard to argue—P must usually sign something. Must ask if duty can be forgiven by public policy.

· Implied assumption for plainly obvious risks, e.g. baseball games, &

· Murphy v. Steeplechase (Flopper case) – people fall on this thing. Falling is foreseeable, and the point; volenti non fit injuria. 

· No evidence of malfunction.

· Better case if hidden danger, or falling on wood, an environmental defect, not in the equipment per se.

· To get the thrills you have to take the spills.

· Express assumption (e.g. signing a waiver, skiing, if Meistrich had asked to skate on the ice).

· Policy considerations: Is this the sort of risk that we will allow people to assume? Will we allow D’s duty to be forgiven? 

· E.g. boxer case, we don’t let P assume that risk.

· Hidden dangers cannot be forgiven

· Duty to warn of risks – must be broad and explicit, or P will say “I did not fully appreciate the risk.” Courts tend to be sympathetic to this argument.

· A form of saying D had no duty to P

· Secondary – an affirmative defense, and a phase or form of CN. Here, D did violate duty, but P unreasonably encountered a known risk. P must be at “fault,” i.e. unreasonable. Reasonable assumption of the risk isn’t a defense, ever.

· An elemental look: The ultimate question: would a reasonably prudent person exercising due care:

· (1) Incur the known risk, and if so,

· (2) In light of all the circumstances, including the appreciated risk, conducted herself in P’s manner? Jury question.

· Expertise: P can’t say, given his expertise, it was reasonable to assume the risk. It’s not reasonable to run in face of danger then claim other has to pay.

· Functionally the same as CN, but Ds want to call it AoR because it highlights voluntary, and unreasonableness of Ps actions, and allows you to argue lack of duty on D’s part. 

· Lamson v. American Axe & Tool Co – longtime worker complains about new wobbly ax rack, told take it or leave it. Continues working, is injured, voluntarily (and so “unreasonably”) exposed self to risk.

· Directed verdict! Today, we’d worry more about the economic coercion, the “choice,” plus worker’s comp, etc. 

· Distinguish from Titus: the practice vs. the placement.

· Meistrich v. Casino Arena Attractions – P fell skating on D’s rink. D negligent for making ice too hard. P noticed, and skated anyway, unreasonably encountering the known risk. 

· This case inaugurates the primary/secondary distinction.

· Gyerman – from CN section. Today we’d say this wasn’t assumption of the risk, but at the e time they’d call it 2ndary b/c D was negligent.

· Marshall v. Ranne – D’s mad boar gored P walking to his car, had decided not to shoot it, for which trial court found him CN. TX overruled, P had only a “choice of evils,” and not unreasonable because P had a right to walk to his car. If 20 boars? Maybe unreasonable.

· Fairness v. Efficiency – a good doctrine?

· Generally this is an efficiency rule, at the expense of fairness.

· In the Lamson era, before insurance, eliminates “nuisance” cases holding back the progress of industry.

· Very unfair in all or nothing jdxs ( comparative negligence

· Sometimes we want negligent D to pay, even if it won’t change behavior, for example arsonist—a fairness consideration. But:

· Fireman & Policeman: generally barred from suing instigators of accidents from which they suffer harm: it’s their job, but this is changing in some jdxs.

· Risk Premiums: Does P bargaining for more $ b/c the risk change the calculus?

· Explicitly vs. implicitly bargained for—is it in the K? If so, P loses.

· Is the premium just an incentive to take the job, and not an upfront payment for harms that may or may not be incurred?

· EF: people taking risky jobs still expect to get paid when they get hurt, e.g. worker’s comp.

· Fellow Servant / Employee Rule – Employers weren’t liable for negligent actions of one employee against another; vicariously liability was only for stranger cases, 

· Farwell v. Boston & Worcester RR – RR worker can’t sue employer for other worker’s negligence. 

· This has been pretty much overturned by common law: 

· We now impute negligence of employees to employers.

· Spectator & Professional Sports
· Pros: everyone assumes the risk of the things within the rules, but someone clobbering you flagrantly above and beyond is not assumed.  

· Concussions in football?

· Spectators: duty to design, build, and organize field with care, but no duty for players to not hit the ball hard—primary assumption.

· SOME exceptions for when buying food, guard down, but this could as easily go the other way.

· Protectionism: sometimes law says there is a duty to not permit some class, say underage football players, to take some risk.

· Waivers (Skiing, Malpractice, etc.)
· Malpractice: Can’t K out of law as a matter of public policy. Ks for accepting the risk not recognized in many states.

· Skiing:

· Dalury v. S-K-I Ltd – in VT, waiver isn’t enforceable, as against public policy, per the Tunkl factors.

· Chekkevich v. Hidden Valley Resort – in PA it is

· Not an essential service, but a voluntary recreational activity. Inherent risks become primary assumption

· Jdx split on whether exculpation is against public policy.

· Tunkl factors for deciding, pg 348.

· Comparative Negligence
· Liability allocated in direct proportion to causal responsibility. 

· Intentional actions never compared with negligence; liable for all consequences of an intentional act, rendering CN inconsequential.

· Two main species
· Pure comparative negligence: damages based on actual %; deduct P’s negligent from award no matter how large the %.

· NY law is like this.

· Huck might still recover in Jadranska. 

· Does this create bad incentives?

· Threshold; 50/50: If P is more than 50% responsible, then no recovery. Cliff!
· PA law bars recovery if Ps negligence > D’s from whom dmgs sought.

· There’s always a line-drawing problem, no matter which form you choose.

· PA statute on CB 371, section (b), has an interesting variation.

· Jurisdictional Issues & Old Doctrines

· Most states have adopted the rule by statute, some judicially, which is odd.

· Holdouts on an all or nothing rule: AL, DC, MD, NC, VA

· Last Clear Chance : the majority fold it in to CompN. 

· Wanton/willful actions: folded in, instead of trumping.

· Interaction with SL?

· Courts still compare them, as a function of causal responsibility, as opposed to negligence vs. negligence. 

· With violations of a safety act, e.g. Padula, P’s recovery can be reduced.

· Li v. Yellow Cab Co – the case that discards CN, for a P attempting to cross three lanes of traffic, hit by a D speeding who ran a light. Court uses “pure” CompN.

· Policy? Eminently more fair, probably doesn’t reduce incentive to take care.

· Endorsed by RTT 7

· Indivisible injuries?  

· RTT 7 says to cut up by “share of responsibility the factfinder assigns to P.”

· Three general ways, not meant to make a difference but can sometimes:

· Proportion of fault

· Proportion of share of responsibility

· Proportion of causal responsibility.

CAUSATION
· Both cause in fact and proximate cause are necessary. 

· Cause in Fact – “but-for” causation – would the harm not have occurred but for the conduct?

· Several conditions under which it might be established:

· “But for” question – always start with this

· Must be more than 50% is the usual rule. 

· Concurrent causes (e.g. fires) – neither are but-for, but BOTH are cause.

· Alternate Liability – Summers v. Tice – Either A or B, but not both, are the cause, for indeterminate causes (and both are held liable to help out the plaintiff)

· Inferring cause-in-fact: When D’s negligence multiplies chance of the type of accident in question (e.g. Zuchowicz, or Reynolds v. Texas & Pacific RR).

· Market Share Liability – rare one.

· Causation is all or nothing – not allowed to apportion damages by likelihood of causation; either something was a cause, or it wasn’t

· Majority rule: P only has to prove >50% likely that breach was a cause, and then it’s treated as a cause, and P recovers 100%.

· Narrow exception in minority of states for probabilistic recovery for late diagnoses and loss of chance of survival.
· Levmore is applicable, sort of, in this line of cases. Fuzzy #s. 

· Burden Shifting – Where (statutory) duty violated by negligence was designed to prevent the exact type of accident that happened, some courts will shift burden to D to disprove causation, that the accident would have occurred even if D not negligent.

· This is basically impossible in cases where it is relevant, e.g….
· Evidential Loss
· Haft v. Lone Pine  - no lifeguard, or warning, in violation of the statute. Court reads statutory purpose to be “lifeguard” and so shifts burden to D, who “shouldn’t be allowed to benefit from lack of evidence,” which is “inherent” in situation created by D.
· Not a widely adopted rationale

· Reyes v. Vantage – see below
· Grimstad v. NY Central R.R. – they didn’t have life preservers, which is a breach of a duty, but would he have been saved but for D’s negligence? Fact question.

· Wife would need to prove that she could have got a preserver to him in time, and that it would have saved him. Didn’t really offer evidence, and it strains the imagination that a buoy would have saved him. 

· Real question if this should even go to a jury: has P introduced enough info to get cause in fact as a matter of probability so a reasonable jury could so find?

· This court says no, as a matter of law, JNOV.

· Kirincich v. Standard Dredging – Fell off dredged, carried away by falling tide while shipmates tried to same with negligently inadequate equipment. 3rd Circuit remands for a trial, a fact question that should get to a jury.
· Reyes v. Vantage Steamship – another overboard without coast guard regulated rocket-powered line thrower. Court of appeals remands for causation hearing, on whether a crew member would have had time to go a hypothetical storage locker and get the hypothetical safety tool before Reyes went limp, then placed this burden of causation on defendant; on remand, D only 15% responsible, but still liable.

· Inferring Cause in Fact (Strong Causal Link)
· Zuchowicz v. US – Dr. negligently prescribed 2x the proper dose of danocrine, which was linked to primary pulmonary hypertension. Question is did the overdose cause the harm, or would a regular amount have done it?
· Really hard to prove this kind of incremental harm from excessive Rx.
· Court builds bridge for P:
· 1) Negligent act increases risk of this particular type of harm
· 2) That particular harm did occur, that supports a finding of causal link between negligence and harm.
· Inference of cause in fact from increased probability where conduct is negligent for the very reason that it creates risk of the harm suffered.
· Flawed argument, court taking liberties. 
· Reynolds v. Texas RR – slip and fall in a darkened stair case. Negligence “greatly multiplies” likelihood, and so the mere possibility that it might have happened without negligence is not enough to break causal chain.
· Inference from “tendency of the evidence”
· Levmore’s Proposal for Recurring Wrongs
· 1. Liable beyond a reasonable doubt, D pays for all P's losses.

· 2. If D is probably the cause, fact-finder can assign a probability between 50% and 95%, and D pays that % of P's losses that match its probability of having caused the harm. 

· 3. "Possibly caused." So D pays over "unjust enrichment," and this is limited to property damages, medical expenses, and maybe payments for lost earnings or wrongful death; but if that's too small, judge may allow probabilistic recovery between 0 and 50%. How close to 0% does this get? Not clear, based on the wording of 4.

· 4. D is not liable.
· Joint & Several Liability, Indemnity, Apportioning Damages
· Joint & Several – where EACH of two individuals are negligent, and together they produce a common injury, they have caused it (in fact and proximately), and they are jointly and severally liable for the harm.

· Each D is liable for the whole amount of the judgment, but 

· P can never get more than the whole amount.

· P can execute the judgment against whichever, usually the one with deep pockets. That D can then act against other Ds for contribution according to proportional share of liability.

· There are jx variations

· Doesn’t require working in concert.

· Sometimes there are statutory modifications

· E.G. people don’t like being left holding the bag.

· CA: only several liability for noneconomic damages. 

· Indemnity – like a guarantee, or insurance: to hold someone harmless. 

· Two forums

· (1) One person vicariously liable for the other (e.g. employer)

· (2) One person “active,” one person “passive” wrongdoer.

· “Active,” real wrongdoer has duty indemnify “passive” wrongdoer to whom their negligence is imputed, e.g. Westinghouse & Airport in Colmenares. 

· Employer Hospital might sue negligent employee for indemnity, and independent contractor doctor for contribution. Theoretically. 

· Multiple / Concurrent Causes / Apportioning Damages & Liability (cause in fact)

· Fires

· Background: if A & B both negligently start fires that bear down and merge into a single fire that burns P’s house down, that becomes a single harm for which they are jointly severally liable. 

· If individually each fire only had, say, a 40% chance of reaching and burning down the house

· If both negligent, joint & several liability.

· If only one is negligent, that D can’t argue for causal chain severance, and would still be liable 

· (though sometimes there’s a proximate cause argument, if big fire “swallowed up” little fire as a superseding cause).

· P can’t sue the non-negligent firestarter. 
· Kingston v. Chicago & N.W. RR (The Fire Case) – two fires, one caused by D’s train, one by unknown origin, combined to burn down P’s property. Court deviates from the Cook rule (which would have barred recovery if other fire was natural, unless de minimus), and assumes second fire is man-made.

·  Apportioning Damages
· Where separate causes lead to distinct, separable harms, and causal segregation is possible, i.e. the harms are divisible…

· RST 433A: Apportionment of Harm to Causes, where

· (a) there are distinct harms

· (b) there is a reasonable basis for determining the contribution of each cause to a single harm

· (2) Damages for any other harm cannot be apportioned.

· Comment d, divisible harms: each cow eats so much of the crop, even though the lost crop is a single aggregate harm.

· (This is several, not joint, liablity)

· Old law was hard on Ps who couldn’t prove which D caused what: they would lose everything in those circumstances.

· RTT:AL 26(b) also endorses apportionment when there is a “reasonable basis” for determining damages “separately caused” by each party.

· EF: If apportionment not possible, then either J&S or no liability.

· Distinct, separate, or divisible harms are single, and not joint and several.

· Where harm is theoretically divisible but practically difficult to determine, 

· Courts will sometimes use J&S (e.g. car pile-ups, JC Penny).

· Or they’ll apportion as best they can, helping out Ps.

· Indivisible harms are much better for Ps, as they don’t have to separate out who caused what.
· J.C. Penny v. Smith – P wearing a negligently flammable coat; other D, Bunker-Ramo gas, negligently left a pool of gas, which caught fire and ignited coat, burning D’s legs.

· Nearby bystanders not wearing the coat much less damages; Gas station tries to limit liability to that amount.

· Court find harm indivisible: injury from totality of condition, and so uses J&S for both Ds for entire harm.

· Gas station was but-for cause of everything! Can’t stop their liability at the feet.

· Heart attack road kill concussion victim, hit by two cars who run over his arms: cars are liable severally for the arms, then J&S for the concussion.

· Successive accidents:

· Negligent car accident ($1 mil dmgs), then negligent operation ($50k).

· Driver is solely liable for $1 mil, then J&S liable, with doctor, for the $50k.

· Indeterminate Causes
· Alternative Liability
· Either A or B, but not both, is causally responsible. J&S for both.
· Summers v. Tice – Can’t tell who shot the bullets, only one of which caused serious injury. No way for P o prove, as a matter of probability, whose bullet did what, which would normally mean he loses. 
· P fails on a theory of concert; D’s were shooting independently.
· How does P get over the hump? It would be unfair otherwise
· Both Ds were negligent to the P, and one of the two definitely did it, and may even know.
· So court shifts the burden to Ds to prove who didn’t do it.
· Requirements: at least one D must have been responsible, and all Ds negligent. Starts to break down the bigger the group gets. 
· Summers is conveniently narrow.
· Market Share Liability
· Sindell v. Abbott Labs – Multiple companies produced and marketed DES, which caused birth defects. No way to match specific incidents with specific manufs. Not like Summers—too many Ds, too many Ps. Nor is it a conspiracy, nor is enterprise liability allowed.
· Court uses market share to assign liability, based on a student article.
· If a D proves they couldn’t be liable in a particular case (e.g., weren’t making the pill in CA then), they’re excused.
· Requirements to use this concept:
· All named Ds are potential tortfeasors
· Harmful product is fungible—identically defective
· P unable to ID a D thru no fault of her own.
· Substantially all manufs who might be liable are on the suit.
· Limits recovery: if only 75% of manufs present, P can only recover 75% of damages.
· Manufs are severally liable for their market share

· This concept requires elaborate rules and details, which courts need to generate; many say it should come from legislature. Courts use different rules:
· E.g. the pot is who is present in the suit.
· Hymowitz – nobody gets out of the suit, because they all contributed to the “overall risk” and “it will even out in the end”
· Skipworth v. Lead – Court chooses not to apply market share liability, because lead paint isn’t fungible enough; contra: Thomas v. Mallet –MS liability for lead based on the active compound; Most courts don’t go there, didn’t pan out in asbestos.
· Proximate Cause
· Are the negligent cause and harmful effect closely related enough that it is fair to call D legally responsible? Hence “legal cause.”
· Normative, as opposed to but-for, which is factual (most of the time)
· Lots of weight “on close enough.”
· Two Main Factors:

· Foreseeability: Ex ante. Was the risk foreseeable? Prior to conduct, was the chain of events that in fact occurred “foreseeable,” “natural,” “probable?” Was the harm within the risk? What about the conduct was negligent, and was the harm within the risk of that negligent behavior?
· Directness: Ex post. Given the fact that the conduct occurred, did the harms follow directly? Did intervening actions sever chain? Were the harms foreseeable ex post, once the situation had started to unfold, and risks started operating? Risk area drawn generously after accident has happened. Harms w/in realm of forces unleased.
· Succinct Analytical Framework

· 1. Is there cause in fact?
· 2. What is the risk? Did it materialize?
· 3. Ex ante, were the occurrence and consequences foreseeable?
· Was the plaintiff in a foreseeable class?
· 4. From the moment after the risk begins to unfold, were the occurrence and consequences (hypothetically) “foreseeable” (in hindsight)?
· I.e., was it fairly direct in hindsight?
· 5. How direct was the chain and with what interventions?
· Were any independent? Intentional or unforeseeable?
· Kyle’s Bonus Advice:
· 1) Always ask: what was risked?
· 2) Ask whether questions 3/4 apply to the facts at hand: “Was the harm within the risk / did the risk begin to operate” are overlapping questions that apply when the actual harm that results is significantly different from what was risked, with the consequence of ruling out proximate cause completely.
· These are essentially subquestions of #5, “Did what was risked happen?”
· 3) If not conclusive, do the #5 analysis, “Did what was risked happen?”
· This is the meat—directness and foreseeability. 
· Elaborated Analytical Framework
· TIP FROM FOX: despite the overlap, the more descriptive questions might be dispositive, i.e. Gorris (harm not within risk) or Berry (risk didn’t operate). 
· 1. Is there cause in fact?
· But for the negligence, would the harm have not occurred?
· Or one of the exceptions
· If concurrent causes, but for both?
· 2. What was risked before hand that made D’s conflict negligent?
· Was there foreseeability? What happened? To whom?
· How do you define the risk area?
· Foreseeable plaintiff?
· A way to find no duty, via proximate cause.
· 3. Was the harm within the risk?
· If no, you’re done.
· E.g. Gorris – statute doesn’t cover the harm
· But maybe on a different cause of action…
· If yes, ask:
· 4. Did the risk begin to operate? 
· If no, you’re done.
· E.g. Berry v. Sugar Notch – Speeding berry was negligent, his negligence was in the air, but did the risk HE was causing ever begin to operate? No. It was the negligently maintained tree.
· If yes, ask:
· 5. Did what was risked happen?
· Foreseeability test, e.g. Wagon Mound I.
· But this test is too narrow, to rule out all unforeseeable consequences.
· Ex Ante concept in its pure form: you should have foreseen…
· Foreseeability is often used elastically.
· Did what was risked happen, even if the exact thing foreseen did not happen?
· Define the risk broadly, especially if defendant negligently unleashed dangerous forces, creating a large risk area. 
· E.g. Cardozo in Palsgraf – that creates a duty.
· 6. Was the harm directly or reasonably directly caused by the negligent conduct?
· If the harm is direct although only loosely within the risk, plaintiff raises a question of fact
· E.g. Polemis (not the holding, but how we’d look at it today)
· Was the harm not too indirectly caused by the negligent conduct?
· Directness and foreseeability should be used in tandem.

· 7. The chain of causation (directness question).
· Are the events closely connected in time and space?
· Are they a natural and continuous sequence without too many intervening causes (i.e. not a Rube Goldberg tort).
· E.g. Andrews in Palsgraf
· These factors point towards px cause, but aren’t all necessary; freak accidents can be px caused, but unusualness points against it.
· How long? How Connected? What interventions?
· Usually a jury question whether interventions are significant enough to cut the chain, e.g. Kinsman.
· Rescue does not break the chain unless reckless.
· Long chains with interventions don’t mean no px cause if D should have foreseen that very harm, e.g. Ross v. Hartman.
· Are there superseding causes? These break the chain.
· Malicious, intentional causes usually break the chain.
· If an independent force takes over after a dangerous condition comes to rest in apparent safety, that breaks the chain.
· The chain can be so long it peters out, too remote.
· Law won’t follow a negligent wrong-doer forever.
· Andrews: matter of policy and practical judgment
· Continuum:

Directed Judgment for D-------------(jury question) -------------Directed Judgment for P

· Directed judgment for D (or tends toward P)

· Screen out cases where quality of negligent act had nothing to do with harm 

· (e.g., Berry, Gorris v. Scott, Georgia Pacific v. Price)

· Durer – arsonist intentionally, maliciously intervenes

· Directed Judgment for P (or tends toward P)

· What happened was exactly what you should have foreseen (e.g., Ross v. Hartman)
· Wagon Mound II tends toard PP
· Usually question for the jury:

· How foreseeable, how direct

· After-the-fact foreseeability helps think about the directness of the chain
· E.g. Polemis (though tends P); Kinsman (though tends D)
· Ryan v. NY Central RR – D RR negligently sets fire to D’s woodshed, which spread to P’s house 130 feet from shed. D not liable, result was not “ordinary or natural” too remote beyond the first house. “A to Z, D isn’t responsible for Z, so not for A either.”
· Fire Liability continues to be arbitrary. Court here draws a line for public policy, expects people will have insurance on their own houses.
· Now, some courts say “reasonable distance,” some look for physical interventions, e.g. a pile of rubble. 
· Berry v. Sugar Notch – Motorman going > 8 mph, proscribed law. Was his negligence a proximate cause of the chestnut tree falling down on his car? 
· What was risked by going > 8 mph? An accident, and perhaps not being able to slow down in time, but that’s attenuated.
· Did the thing that was risked beforehand happen? Not really.
· Risk didn’t begin to operate
· This is but-for cause, but mere fortuity, coincidence, and so not proximate.

· Restatements
· RST 431, Legal Cause: “substantial factor,” which doesn’t do much for us.

· RST 448: Intentional acts are superseding causes.

· RST 449: If the very risk foreseen was someone’s hazardous conduct, the negligence is still causal, a la Ross v. Hartman.

· Rescuers are foreseeable

· Wagner v. International RR – P’s cousin thrown out of RR car, thought to have fallen off bridge. P went to look for him, falls off bridge himself.

· P intervened deliverable, didn’t have no.

· Court finds attempt to rescue a foreseeable risk; just because volitional, doesn’t mean it severs. D responsible for rescuer’s harm.

· If rescuer is reckless, no right to recovery ( jury question.

· In re Polemis (1921) - negligently dropped plank which sparked a fire in the hold with petrol that burns down the whole ship. Factfinders determine it was reasonably foreseeable that some damage would occur, but not a spark. Court considers both directness and foreseeability. 
· Uses foreseeability to see if act is negligent: If reasonable person would have avoided the action b/c of foreseeable risk, then the action is negligent.

· Then look at the chain, and if direct enough, there’s liability for those consequences, not limited by foreseeability.

· Scrutton: doesn’t matter that it’s not the exact expected kind of dmgs.

· Easier to swallow when considering the hold is full of flammable oil.

· Very direct, but not very foreseeable. On the Hand formula, ex ante, it depends on whether they know the hold is full of petrol; if not, they’re not thinking fire.

· Wagon Mound I – D negligent leaked oil from their ship, which was carried to P’s dock. P tempoerarily suspends welding work, but resumes after being told oil won’t ignite. Molten metal from welding walls into water and ignites it, ship, and dock. D “did not and could not have reasonably known oil would ignite,” found the trial court.

· Well, of course it’s foreseeable that the oil would burn, but the P supports the finding so they’re not CN. 

· P argues instead that there was a foreseeable risk of the dock getting slippery or dirty, and since this was foreseeable, and negligent, all liability (Polemis).

· Court: only consequences of the same type that were risked are foreseeable.

· Fire not foreseeable, and so no recovery.

· Court rejects Polemis, worried about heavy damages for foreseen risks are trivial. Probability of harm only relevant to foreseeability.

· Wagon Mound II – all the other boats sue. Of course the fire is now foreseeable—remote, but possible, enough to require a duty of care ( proximate cause, harm w/in risk.

· Palsgraf (1921) – RR guards helped passenger board, package slipped, fireworks explosion, knock over scale, injures Mrs. Palsgraf.

· Cardozo: Not only is there no proximate cause, there’s no tort! No duty! Plaintiff must be in the risk area or no duty is owed. Risk reasonably foreseen defines the duty. Risk area can be flexible, e.g. if the package was visibly dangerous. Mrs. Palsgraf, however, wasn’t in the zone of danger.

· “One who launches a destructive force is not relieved of liability of the force, known to be destructive, pursues an unexpected path.”

· Negligence in the air won’t do.

· Policy reasons:

· To confine the tort, to avoid a flood of liability. Society is better off if liability is confined to foreseeable duties.

· Worried about jury error.

· A tort is limited and relational, TO the person harmed—primary, not derivative.

· Foreseeable Plaintiff – once there is negligence with respect to foreseeable plaintiff, then D liable for all direct consequences due to negligence to that P. If Mrs. P were closer and guy could fall on her…

· “Qualified Directness” – foreseeability at the breach of duty point.

· Andrews’ Dissent – “due care is a duty imposed on each one of us to protect society from unnecessary danger, not to protect A, B, C alone.” Duty is to everyone, doesn’t have to be a foreseeable plaintiff. 

· First, determine if act was negligent, i.e. whether someone imposed unreasonable risk on someone else.

· Second, determine all proximate consequences—there’s liability. Irrelevant whether unforeseeable, so long as direct.

· Andrews’ helpful hints for determining proximate cause:

· Something w/o which event would not happen

· Natural and continuous sequence b/w cause & effect

· These are different, but whatever.

· Substantial factor in producing

· Direct connection, w/o too many intervening causes

· Effect of cause on result not too attentuated

· Is the cause likely to produce the result (ex post, after the accident begins to unfold—a “hindsight peek,” hypothetical foreseeability.)

· Is the result too remote in time and space?

· Considering these, he thinks this case is at least a jury question.

· Re: Derivative Harms, tort law has gone more with Cardozo.

· Some courts are adopting the Andrews’ position, but with foreseeable plaintiffs.

· RTT looks more like Andrews.

· Kinsman / The Judge Friendly Test – USED BY MODERN LAW (EF’s fav).

· Foreseeability is foreseeability of risks put into motion, not foreseeability of specific harms ( Integrates directness and foreseeability.

· It was foreseeable the boat would come untied ( bundle of risks, and liability arises from any of those risks once put into motion.

· Facts: winter ice hit a negligently tied boat which careened downstream hitting a bunch of ships, causing many to crash into a drawbridge downstream and piling up so as to create a dam, which flooded the village. Drawbridge could have been pulled up. Both city and ship owner held liable. 

· Risk that a ship would come loose was foreseeable ( send to jury, even though it wasn’t foreseeable that it would lead to this pile up and flood.

· An extension of the thin skull rule, in a way. Liability when the consequences are “direct,” and the damage, although “other and greater than expectable,” is of the same general sort that was risked.”

· Negligence as a defense:  Can be raised twice.

· Can be raised by Δ to assert intervening cause that breaks proximate cause chain.  Negligence by Π does not always break proximate cause, but can if serious enough.

· Δ can raise to assert contributory negligence.

· Negligent Infliction of Emotional Distress (a proximate cause issue)

· When there’s an emotional but no physical harm, e.g. a mom seeing her daughter die, lots of variance in whether that person can recover, what the necessary conditions are.

· Original Rule: tangible physical injury must result for recovery.

· Fear of fraudulent and & volume of claims for this tort. 

· Courts keep drawing an arbitrary line, which keeps getting pushed back:

· No recovery. Then,

· Only recovery if also “physical impact”. Then,

· Only recovery if within zone of danger (holding hands). 

· Dillon v. Legg – D killed kid crossing the street; mother witnessed, but wasn’t in physical danger from the car, not in fear for her own safety. Now the rule in CA, exposing the “hopeless artificiality” of the zone-of-danger rule, especially after rejecting the impact rule. Elaborates three factors:

· 1) Whether P was located near the accident & witnessed it

· 2) “Direct emotional impact” from “sensory and contemporaneous observance of the accident”

· 3) P and victim “closely related,” as opposed to distantly.

· Our Class Default
· RTT 47: NIED Resulting from Bodily Harm to a Third Person

· An actor who negligent causes serious bodily injury to a third person is subject to liability for serious emotional disturbance thereby caused to a person who

· (a) perceives the event contemporaneously, and

· (b) is a close family member of the person suffering the bodily injury

· Many jxes continue to require physical impact or zone of danger.

· At Risk Plaintiffs / Increased Chance of Illness – e.g. being incorrectly diagnosed with cancer and suffering from that. Courts generally reject claims where P has not actually developed cancer; possible recovery if cancer more likely than not to develop.

· Default rule: must be seriously likely to get the disease and probably will, according to doctor testimony

· Molien v. Kaiser – Hospital incorrectly told wife she had syphilis, which led to divorce. Husband sued for EI, court allowed recovery. “Foreseeable.”

· The Silkwood Problem
· As a D: only bring best arguments for JNOV, since barrier is high as a matter of law.

· As a P: strategically start with weakest and work up to the strongest.

AFFIRMATIVE DUTIES
· Misfeasance vs. Nonfeasance

· Nonfeasance: failure to act when a duty exists.?

· Misfeasance: a transgression or trespass (wrongful act)

· Duty to Rescue / Warn
· Usually, there is no duty to come to the aid of people; no Good Samaritan rule

· Buch v. Amory Manuf (1897) – Kid in dangerous factory trespassing; told to leave but doesn’t understand English; hand crushed in machine that 13 y/o brother was showing him to use. No liability ( No duty to trespassers (except for traps), even if minors.

· As opposed to social-invitee, business-invitee.

· Courts don’t draw such sharp distinctions anymore, just: is there a duty?
· But here, court analogizes from not owing a duty to an adult as to hidden dangers, analogizes to now owing a duty to minors who can’t identify them.

· Hurley v. Eddingfield (1901) – P sues D doctor for not coming to aid violently ill P, who then dies. No legal duty to come to aid—same principle. 

· Medical license is preventative, not compulsory: keeps people out of the profession, doesn’t compel Drs to work, to duly serve someone they’re not in the midst of serving.

· Yania v. Bigan (1959) – biz visitor taunted to jump in pool, drowns. No duty to rescue, even when taunting created the risk, unless D is responsible for placing P in the dangerous position. 

· Legal vs. moral duty.

· Attractive Nuisance Doctrine – if D puts something alluring on property, then D has a duty to those thus allured (e.g. children and swimming pools).

· Theoretical Responses to the concept of an affirmative rescue rule

· EF: particular problem w loss of liberty, and with the determining the causal connection between inaction and harm
· Ames: Utility (should intervene when cost of doing so is less than benefit)
· Epstein: Liberty (shouldn’t impose extra legal duties on people whenever its avoidable)
· Insofar as they infringe, must be justified. 
· Posner: Social Contract (Rawls-inspired ex ante universe of social contract theory)
· Tort duties as devices for vindicating principles underlying freedom of K
· Bender: Care / Regard / Communitarian ( NO law & econ
· Restitution solution: rather than punish the person who fails to act, pay the person who does
· Many states grant immunity to liability for people who attempt to rescue

· Hyman: few documented cased of failure to rescue.

· If you caused a harm, you have a duty to remedy
· Montgomery v. National Convoy (1937) – D’s truck stalls and blocks icy highway; they put up flares at the bottom but not the top of the hill to warn of danger, even though they’ve caused the dangerous situation. Duty to warn when D creates the dangerous situation; EF: Better to say duty to remedy ( RTT 39.

· Held: Failure to warn was proximate cause of P’s injury. 
· Louiseville & Nashville RR v. Scuggs (1909) – P refuses to move train to let fire engine pass, court find them not liable ( no duty for nonfeasance. 

· Harder and harder to find duty the closer you get to nonfeasance. 

· Today, this would be covered by statute. 

· Restatements - *current state of the law*
· RTT 39 – duty to remedy / minimize risk of harm created by prior conduct, even if not tortious (e.g. Hunter situation).

· RST §322: if someone knows/has reason to know their conduct (tortious or innocent) has caused harm to another person and made them helpless and in danger, that person is under a duty to exercise reasonable care to prevent further harm (parallel provision to RST §39)
· RST 324 – Duty of One who Takes Charge of Another Who is Helpless

· Once you’ve begun to help the person, you have a duty to make your intervention non-negligently; can be liable for

· (a) failure to exercise reasonable care in securing their safety

· (b) discontinuing aid and leaving them worse off then they were

· ( RTT:LPEH 44

· RST 327 – If you negligently prevent or disable someone from giving aid to a third person, you’re liable.

· Soldano v. O’Daniels – failure to give access to the telephone to call the hops to prevent a robbery / murder.
· Special Relationships – Duties of Owners / Occupiers

· Duties of Owners / Occupiers

· Three categories
· Licensees: social guests
· Owner not entitled to do anything for them he doesn’t do for himself.
· Duty to warn of non-obvious serious dangers
· Rowland v. Christianson (1968) – broken porcelain knob at D’s house; P invited over and badly cuts his hand. No duty under old rule, but court introduces a duty of reasonable care for licensees / social guests.
· Invitees – business guests
· Owe them all a duty of care
· Trespassers – owe them nothing (save refraining from affirmative willful acts
· Rules were quite harsh for all but biz guests, especially for child trespassers, but are being relaxed, beginning with little rascals, thru Attractive Nuisance
· RST §339: Attractive Nuisance: if you have something artificial on your land (i.e. not just rocks or hills), you’re liable for harm to children if

· (a) you know kids might trespass &

· (b) know they’d be at risk of death or serious injury &

· (c) kids wouldn’t get the risk of meddling with the thing &

· (d) utility of maintaining the condition/burden of eliminating danger is slight compared to risk to children &

· (e) possessor fails to exercise reasonable care to eliminate danger or otherwise protect children 

· Special Relationships
· Background Principle: No duty to control the acts of a third person.
· Exception: when D has a special relationship with either the P or the 3rd party.
· RST 315: No general duty to control third person’s conduct to prevent harm, unless:
· (a) Special relationship with perpetrator (e.g. Tarasoff, therapist) 
· ( duty to control perp’s conduct.
· (b) Special relationship with victim (e.g. Kline, landlord) 
· ( duty to protect victim.
· Weirum v. RKO General – DJ offers prize to person who got to a particular location first. Caused two parties to drag race down the street, push P off the road. Did DJ’s actions really create an unreasonable risk of speeding on the highway?
· Court holds DJ liable – created risk that just such a danger would happen; that’s the entire nature of the game.
· DJ: No special duty to control under RST 315!
· Court: 315 doesn’t apply, you created the risk yourself (RTT 39)
· Landlords – Kline v. 1500 Mass Ave (1970) – P sues building owner for lack of security protections she says would have prevented her from being mugged. History of crimes in the hallways, building loses doorman and security and gets generally more dangerous. P had warned D, asked for more security, refuses.
· Court finds a 315(b) duty of landowners to keep common area safe.
· LL is in best position to take care of the, can distribute costs across tenants;
· Counterargument: market will take care of it; P could move somewhere safer if that’s what she wants.
· Court shouldn’t be defining security, making tenants pay more for something they may not want.
· Realistically, tenants may not negotiate with owners about this, so…
· What’s the standard of care? Level of when she moved in. 
· Today: landlords have a duty to provide reasonable care to inhabitants, in light of the circumstances. 
· Same w/ hospitals/patients, schools/students, malls/customers, etc
· Common carriers have a duty of utmost care? Not SL.
· Therapists – Tarasoff v. Regents of UC (1976) – Poddar examined by D’s psychologist, said he intended to kill P. Therapist tells superiors, but they don’t hold the patient, psychologist forced to release Poddar, who killed P. Neither P nor family warned. Did therapist have a duty to warn ex-gf / her family? 
· Policy issue: doctor-patient confidentiality, don’t want doctors to reject troubled patients or for patients to stop talking. How to discharge this duty? There’s a hindsight bias here.
· Hard for psychologist to know for sure, also.
· Court: therapists have a duty to warn then they believe someone will follow through on a particular, directed threat.
· Protective privilege ends where public peril begins
· More directed / known the threat, higher duty to warn
· Bigger the victim group is, less duty.
· Jurisdictional variance. 
· Codified at RTT 41 (pg 585), extends to parents, custodians, employers, mental-health professionals
· Long v. Broadlawns Medical Center – psych hospital promises to warn of husband’s release. They don’t, he kills wife. Hospital found negligent for failing to fulfill promise. 
STRICT LIABILITY
· Elements

· Act

· Causation

· Damages

· Trespass to Chattel (Strict Liability!)
· “An intentional interference with P’s possession, causing injury to chattel”.

· Elements

· Act – meddling, interfering w/ someone’s personal property

· (Intent – to do the act)
· Cause

· Harm – deprives owner of use, decrease value of chattel, or infringe on any other legally protected interest in the property

· No technical tort (as opposed to trespass of property)

· A pulls B’s dogs ears. No harm, no liability.

· RST 218, cmt e.: “One who intentionally intermeddles with another’s chattel is subject to liability only if his intermeddling is harmful to the possessor’s materially valuable interest in the physical condition, quality, or value of the chattel, or if the possessor is deprived of the use of the chattel for a substantial time, or some other legally protected interest of the possessor is affected…”
· Intel v. Hamidi – disgruntled former employee sends mass emails over a period of years; no physical harm nor functional disruption to company’s computers, just disruption from the CONTENT of the messages ( lost productivity. 
· Court found no tort ( injury not to computers.
· D needs to extend existing trespass law ( policy question? 
· Is their intranet like a property interest?
· Internet v. Intranet – how to distinguish when emails transverse both?
· Epstein: your server is your castle, and should be inviolable
· This more like real property. 
· Property rule vs. liability rule; P’s burden much higher in the latter to prove why intrusion should be a wrong.
· Conversion (Strict Liability!)
· Elements

· Act – D converts property to own use, is a taking of P’s property; interference with ownership, as opposed to possession; and doesn’t require injury to the property.

· RSC 223 cmt b: “an intentional exercise of dominion over chattel that isn’t yours.”

· (Intent – to use the chattel as his own; keeping it is enough)
· Cause

· Harm – the deprivation of P’s ownership in the chattel

· Poggi v. Scott (1914) – P stores barrels in basement he rents; building switches owners, new owner, a D, sells other Ds some broken barrels if they clear out the basement, which they do, including P’s valuable wine barrels.

· All Ds jointly and severally liable for the value of the thing, even if, like Scott, they did not get the value, just gave the thing away.

· You just can’t sell / take something that isn’t yours, even on accident.

· Moore v. Regents of CA (1990) – D’s doctors fail to disclose their economic and research intersts in P’s cells, have him come down for additional medically unnecessary treatment, establish a cell line from which they profit enormously. Does P have a cause of action for the unauthorized conversion of his cells?

· No. Court does not extend conversion to cover bodily materials taken without permission. Your execised spleen and cells aren’t yr property. 

· Under existing law P has no right of ownership over stuff that was out of his body (and people don’t normally exercise proprietary rights over external bodily materials).

· He just can’t have a right in the patent’s subject matter.

· But should he?

· Policy issue: this would implicate all researchers who subsequently used the cells; how to balance this public good (research incentives) vs. autonomy over one’s body?

· Mosk’s dissent: the nondisclosure ruling gives the patient only the right to refuse consent, but no right to grant consent for commercialization.

· Kremen v. Cohen – Cohen swindled sex.com from Kremen. Can an intangible property be converted? Yes. A domain name can be a chattel can be converted.

· Used to be that an intangible had to be incorporated into a document somewhere, but not anymore.

· Strict Liability Foundations, with an eye to Abnormally Dangerous Activities
· Theoretical bases of SL
· Fairness
· Fox: “this is mushy; you must have a theory of fairness to ground it.”
· Corrective Justice
· CB: “Explicit concern with long-term incentive effects… are not part of the basic equation… and are often thought of as extrinsic to the basic purpose of the law
· Weinrib: corrective justice is “the immanent critical standpoint informing the law’s efforts to work itself pure.”
· Epstein: “causation is the tool which, prima facie, fastens responsibility on the defendant.”
· Efficiency
· Tort law evolved without explicit efficiency value, though many historical ideas have efficiency property, e.g. Holmes
· Has taken over the academic literature, but not the courts. Why? 
· “There’s always an efficiency property in putting cost on the cause, as the causal actor usually has the most information and can make the best decision.”
· Spreading the cost? 

· Calabresi
· How does SL reduce the cost of accidents and the cost of avoiding accidents? 
· If SL doesn’t reduce accident costs, is there any reason left for it?
· Posner: no.
· Incentives: negligence avoids certain behaviors, while with SL, we often still want the activity, and the incentives address activity levels or push for restructuring the behavior, a different incentive to invest in safety; under SL, one chooses one’s path based on estimated costs and internalizes them accordingly.
· Historical Pedigree of SL
· Early tort liability was often strict, based on cause (e.g. writ of trespass, then trespass of the case (indirect) becomes a vehicle.
· By mid 19th century US, most tort laws are negligence based, though with scattered exceptions, e.g. nuisance, certain fire and animal cases.

· SL becomes an untenable way to do all these buggy to buggy highway crashes, and would create huge liability for e.g. RRs, which can’t do things more carefully. But not everything.
· Rylands v. Fletcher (1866-68) - Rylands digs a hole to make a mill, accumulates water on his hand for the mill, upsets pipes; without lack of care, water leaked out of his reservoir and flooded the coal mine, faciliated by mine workings he had no reason to know about.
· Blackburn: He’s prima facie answerable for all the damages which are the natural consequence of what he brought on his land, brought the thing on his property at his peril, since it’s thing “likely to do mischief if it escapes;”
· The more influential opinion, becomes Abnormally Dangerous Activities. It gets at the idea of non-reciprocal risk, distinguishes the buggy cases, situations where we take our chances with non-negligent, non-intentional torts.
· Cairns: Is Ryland’s usage natural or non-? For natural, society accepts those harms, but this is non-natural, so at D’s peril.

· “Natural” became “not what everybody does” which became non-reciprocal risks.

· Abnormally Dangerous Activities
· Judge decides as a matter of law what is ADA using RST 520 or RTT 20 factors.

· Courts won’t usually do the Posner thing of asking whether SL provides proper incentives.

· MOST IMPORTANT QUESTION:

· “Does this class of activity impose highly significant risks even when all due care is taken?” If so, activity bears its cost absent a defense.

· Defendant must be in control/charge of the activity/instrument AT THE TIME OF THE HARM.

· Some activities are considered so dangerous that even if you do them with the utmost care, they will still cause injury, and the actor will be liable.

· Non-reciprocal, negative externalities: can the owner/operator impose these on neighbors or must “risky operations” pay?

· Rylands v. Fletcher
· Blasting becomes the paradigm for the modern era

· Spano v Perini (1969, NY) – since blasting involves a substantial risk of harm no matter the degree of care exercised, there is no reason to permit a person to impose this risk without assuming responsibility.”

· Elementary principle: Ps right to undisturbed possesion

· Court overrules old blasting rules, which were: it’s a societal cost.

· Now it’s a cost of doing business, must be internalized
· Prototypical ADAs:
· Blasting, drilling (for oil), fumigation, fireworks, the transport of large quantities of explosive liquids.
· Restatements
· COURT DECIDES IF AN ACTIVITY IS ABNORMALLY DANGEROUS

· RST 519: General Principle
· (1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.

· (2) This SL is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.

· RST 520: Abnormally Dangerous Activities; factors to consider:

· (a) existence of a high degree of risk of some harm to the person, land, or chattels of others;

· (b) likelihood that the harm that results from it will be great;

· (c) inability to eliminate the risk by the exercise of reasonable care;

· (d) extent to which the activity is not a matter of common usage;

· (e) inappropriateness of the activity to the place where it is carried on;

· (f) extent to which its value to the community is outweighed by its dangerous attributes

· [for attack outline, see class notes for 11/11 for factor shorthand]

· RTT:LPEH 20: Abnormally Dangerous Activities (not as widely adopted)

· (a) An actor who carries on an abnormally dangerous activity is subject to SL for physical harm resulting from that activity.

· (b) an activity is abnormally dangerous if:

· (1) the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and

· (2) the activity is not one of common usage.

· [lumps 520’s a/b/c into (1), common usage at (2), and ditches (e)-(f).

· Fox: SL comes where negligence ends.

· Restatement Affirmative Defenses and Causal Issues
· RST §522: one carrying on an ultra hazardous activity is liable for harm even if harm is caused by the unexpectable conduct of a third person (any kind of conduct), action of an animal, or operation of a force of nature.
· RST §523: Π’s assumption of the risk of harm from an abnormally dangerous activity bars his recovery for the harm.
· RST §524: Contributory negligence.  Contributory negligence not a defense, unless Π knowingly and unreasonably subjected himself to the risk of harm from the activity.
· RST §524A: No strict liability for harm caused by abnormally dangerous activity if the harm would not have resulted but for the abnormally sensitive character of the plaintiff’s activiy.
· RTT 24: Scope of Strict Liability: SL does not apply
· (a) if the person suffers physical or emotional harm as a result of making contact with or coming into proximity to the defendant’s animal or ADA for the purpose of securing some benefit from that contact or that proximity, or

· (b) if the defendant maintains ownership or possession of the animal or carries on the ADA in pursuance of an obligation imposed by law
· RTT 25: Comparative Responsibility

· If the plaintiff has been contributorily negligent in failing to take reasonable precautions, P’s recovery in an SL claim is reduced in accordance with the share of comparative responsibility assigned to the plaintiff.

· Comment d: “an ad hoc evaluation about the facts of a particular case; factfinding as such, for the jury. 

· Not discovering a hazard is not a defense.
· Sample cases
· Guille v. Swan (1822) – hot air balloon in NY crashes into a garden; D found liable because this was an ADA at the time, though now it might be a proximate cause issue.

· Siegler v. Kuhlman (1972) – gas being transported on a public highway; all the evidence gone when the truck blows up; does this trump the common usage issue? May make SL more appropriate, but evidentiary issues (themselves) aren’t enough to justify SL.

· Madsen v. East Jordan (1942): minks who kill their offspring with sudden noise; not proximately caused by plane noise. SL still requires proximate cause
· Yukon Equipment (1978): human intervention doesn’t preclude SL
· Explosion of storage magazine by 4 thieves, still prox cause.
· Indiana Harbor Belt RR v. American Cyanamid (1990) – Posner. Tank car leak discovered in shifting yard, $1mil in cleanup costs to IHB which it tries to collect from American Cyanamid per their ADA transportation of the flammable toxic liquid.

· Trial court granted SJ for Ps (whoa)

· What justifies SL for Posner? He seems hostile, and wants a proof or signal that SL is appropriate and that negligence isn’t, or he doesn’t want to go there.

· Plaintiff must justify it, demonstrate that it creates incentives we want for relocation or activity level. No good incentives here.

· Without good incentives, too much liability, unjustified, and it’s just about who pays, which isn’t enough.

· Someone was (probably) negligent, so a negligence regime should deter it. 

· Perhaps this should be a case of RIL? Hard without knowing whose responsibility, which isn’t clear from the facts here.

· Show Posner why negligence can’t handle it.

· Going through the RST 520 factors, (c) and (e) aren’t present. 

· Maybe the people shouldn’t be living there (ugh). 

· What work does (e)—location—do? This shouldn’t be dispositive. 

· If really inappropriate to place, negligence does the work, but if it’s appropriately located, that shouldn’t cut against SL

· Plaintiff hasn’t justified SL, so reverse and remand to try it on negligence. 

· Plaintiff lost on remand on negligence, D blamed vandals.

· Where should liability lie?

· Shavell, SL vs. Negligence…? Pg 638

· Here, parties were in a K relationship, and should have been able to bargain to allocate the risk.

· Coase: initial assignment doesn’t matter in bargaining relationshps, as they’ll bargain for the efficient outcome.

· Assumes no transaction costs.

· Bargaining relationships are also rare in ADA cases.

PRODUCTS LIABILITY
· DOES THIS PRODUCT, WITH WARNINGS, IMPOSE AN EXCESSIVE PREVENTABLE DANGER? For BOTH INTENDED AND FORESEEABLE USES?
· “Preventable” is a lot like a negligence standard.
· IF NOT, is there still a good reason why P should be compensated and D should pay? Another jx split, but only a small # who assign liability of risk-utility comes out for D, e.g. contaminated blood, childhood vaccines?
· General Application

· Generally an SL issue, focused on PRODUCT and NOT CONDUCT, though there are negligence-like components to some aspects, especially design defect.

· Can bring both SL and negligence claim; the latter pays out better, is “hotter.”

· Everyone in the stream of commerce is liable.

· Determination of defectiveness turns on two issues:

· The type of defect:

· Manufacturing defect

· Design Defect

· Failure to warn defect

· The standard applied

· Barker

· RST

· RTT (Piper?)

· Incentives? The old song is that negligence is to avoid certain behaviors, while SL is for activity levels / investment in safety. Not clear this incentive actually works. 

· Evolution / Development

· Winterbottom v. Wright (1842) – mail coach collapse, K between Postmaster and Wright for the coaches, K between Postmaster and Atkinson for horses and drivers, driver injured, sues Wright.

· Rule: No liability without privity, and only for negligence.

· Exceptions: things “imminently dangerous to life and health,” per Huset v. Threshing Machine (1903) are actionable by third parties.

· MacPhereson v. Buick (1916) – Cardozo; wooden wheel splinters, car spins out, not clear it was actually a product defect; if a thing is “reasonably certain to place life and limb in peril when negligently made, it is a thing of danger.”

· Extending the privity limitation: When intended users not expected to inspect ( manufacturer has duty to the intended user to not be negligent.

· The dealership won’t be using the car, so privity makes no sense.

· Stepping stone case: liability for things that will cause damage if negligently made and used without new tests by people beond the purchaser, if sellers knows people other than purchaser will use it.

· This is still a negligence case, which has limits: what if you can’t prove it?

· Warranties – can SL be reached through implied warranties of fitness for use? Another stepping stone towards SL before SL for PL was widely accepted.

· Fitness of use becomes safety for the purpose of use.

· Chysky v. Drake Brothers – waitress bites into concealed nail in D’s cake; sues on implied warranty; no liability, because no privity.
· Breach of the warranty dispenses with proof of negligence, if you can get liability through breach of warranty. 
· But the remedies? Too literal: your windshield cracks and blinds you, I’ll give you a new windshield, and not $$$ for your eye which my shitty windshield damages. 
· Warranty evolves from a sales doctrine into a tort doctrine; 
· Retailer generally warrants function of product, not that it won’t explode.
· P had to prove (1) privity; (2) reliance on seller’s promise of warranty (express or implied); (3) reasonable notice to seller. 
· Sellers held even to teir impossible damages.
· McCabe v. LK Liggett Drug Co – exploding coffeepot; court finds implied warranty of fitness for purpose and merchantability.
· UCC 2-318 offers three alternatives for third party beneficiaries, helps make warranty a viable doctrine for these issues (pg 733).
· Escola v. Coca Cola Bottling (1944) – Traynor; bottle explodes in waitress’s hand; she sues on RIL, the “excessively charged” bottle leading to inference of neglience. This is affirmed on appeal, but Traynor concurs with a different rationale:
· Absolute liability for products placed in the market that won’t be inspected by consumers; makes it easier for P’s to recover. Why?
· “Most effectively reduces hazards,” and so public policy demands it. 
· Cost reduction argument with an SL component:
· Accidents will happen even with the exercise of due care, and so incentives to change behavior to reduce accident costs; EF skeptical this really applies here. 
· Costs, “needless,” are better borne by the manufacturer; they can be insured, and distribute the cost among the public as a cost of doing biz.
· “Overwhelming misfortune to victims” – can be insured.
· Difficulties of proof: In mass society, where people are injured far down the stream of commerce, manufs ought to bear those responsibilities, and they just wouldn’t without new doctrine—how is a P going to prove negligence on the part of a company?
· Moral component to this
· Traynor worried a negligence rule will let too many negligent actors off the hook, bring resources to bear in a way that often causes negligence rule to fail plaintiffs even when there’s negligence.
· Subsidiary argument: even RIL may be inadequate, as the inference can be rebutted and P is left with nothing.
· His reasons, as summarized by Epstein: (1) loss minimization; (2) loss spreading; (3) difficulties of proof; (4) foodstuffs analogy; (5) corrective justice [EF; CJ is his main thrust, and the key reason for SL].
· EF: if you think negligence ought to be the rule, this probably doesn’t convince you that defendants should otherwise be liable.
· The foodstuffs analogy: bottle like a sealed container, the insides of which a manuf would be completely liable for—even early CL held manus SL for foreign objects in sealed food. 
· These ideas find their way into the RST, which revolutionizes products liability law.
· Henningsen v. Bloomfield Motors (1960) – “implied warranty with a vengeance”; defendant disclaimed all warranties save 90 days / 4k miles replacement, sold to husband, gift to wife; wife sues on negligence and warranty (SL still not widespread). Unusually, wins on implied warranty, judge voids disclaimed clause. 
· Another case about putting responsibility on those who profit from the stream of commerce that delivered the product; hence the DEALER is in here, who is theoretically the closest to the product.
· This kind of outcome hasn’t been rejected, but waned, as implied warranty theory ties PL too closely to the law of sales.
· Greenman v  Yuba Power Products (1963) – “The Greenman Reformulation.” Traynor CJ and now in the majority. Shopsmith ejects wood chip, hurts dude as a result of defective construction. Strong warranty possibility, stronger than Henningsen (and the technical restrictions of sales law fall once imported into tort law).
· But on appeal, Traynot puts the emphasis on SL—product should bear the cost of the defect; was put to its intended use and P not aware of defect making it unsafe, from which injury results ( liability. 
· Sales technicalities shouldn’t be controlling.
· Restatements – doctrine!
· RST 402A: Special Liability of Seller of Product for Physical Harm to User or Consumer
· (1) One who sells any product in a defective condition, unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if
· (a) the seller is engaged in the biz of selling such a product, and
· (b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold
· (2) The rule stated in (1) applies although
· (a) the seller has exercised all possible care in prep and sale
· (b) the user or consumer isn’t in privity with seller
· Caveats: Institute expresses no opinion about whether the rules here apply to:
· (1) to harm to persons other than users or consumers
· (2) to the seller of a product expected to be processed or otherwise substantially changed before it reaches the user or consumer or
· (3) to the seller of a component part of a product to be assembled.
· Comment f, “business of selling” – biz means biz! Not housewife selling jam!
· Comment g, “Defective condition” – rule applies only where product is unreasonably dangerous when it leaves the seller’s hands, which P must prove
· EF: this can put an unreasonable burden on Ps, “unreasonably dangerous” + defective condition.
· Comment i, “unreasonably dangerous” – does not apply to over-consumption of things with unsafe/healthy properties, e.g. butter, tobacco (though today?).
· Comment j, “directions or warning” – hugely important today. Seller gets presumption that buyer reads it.
· Comment k, “unavoidably unsafe products” – also hugely important today. Vaccines, e.g., will always cause harm, but aren’t necessarily defective or unreasonable ( socially useful and desirable product.
· RTT: PL 1: Liability of Commercial Seller or Distributor for Harm Caused by Defective Products
· One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to person or property caused by the defect.
· [Drops “unreasonably dangerous” as redundant and burdensome to Ps]
· RTT: PL 2: Categories of Product Defects: manuf defect, design defect, bad warning
· (a) contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product;
· (b) is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe;
· Negligence concepts implicated here
· Foreseeability;
· Duty not to impose something too risky;
· Reasonably alternative, reasonably safe (“reasonable” always code for due care.
· SL concepts implicated:
· Focus on product, not conduct
· “Could have reduced the risk,” not “probably would have
· (c) is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.
· RTT §3: Circumstantial evidence in support of PRODUCT DEFECTS

· Can infer cause, without proof of a specific defect, when harm

· (a) was of the kind that ordinarily occurs as a result of a product defect

· (b) was not solely the result of causes other than the product defect

· [i.e. can infer defect from circumstantial evidence – like RIL]
· Applied in Speller v. Sears
· Product Defects
· The Big Q: does this product, with warnings, impose an excessive preventable danger?
· “Preventable” is a lot like a negligence standard.
· IF NOT, is there still a good reason why P should be compensated and D should pay? Another jx split, but only a small # who assign liability if risk-utility comes out for D, on consumer expectations or breach of warranty. 
· Manufacturing Defects
· Speller v. Sears (2003) – Fridge sold by Sears, manufed by Whirlpool; kid injured, mom died; allege fridge was defective and burns up the house. No direct evidence. Ps allege the wiring was faulty, D says it was the stove (with expert affidavit) and that P didn’t prove alternate causes, and so can’t use circumstantial evidence. Trial court agrees, grants SJ, appeal.
· SJ vacated on appeal. The mere possibility that it was the stove doesn’t preclude the use of circumstantial evidence. P can either rule out the stove, or give jury enough evidence to find it COULD have been the fridge. A genuine issue of material fact, i.e. a jury question. 
· P’s convincing case: bellied-out fridge, burn marks near stove…
· Proof by circumstantial evidence is ALWAYS VERY FACTUAL.
· Design Defects
· Essentially a negligence suit for a product, though still 
· Now: suits brought under both. First all negligence cases, then both, or negligence and breach of warranty of fitness for use and safety.
· Wide jurisdictional variance in sympathy for Ps in these kinds of cases. Factors:
· Who’s been given the edge in burden of proof?
· Is the court looking at incentives induced by the various rules of law?
· Is the court making D an insurer, i.e. 
· Design Defect Tests
· Consumer Expectations – did the product fail to perform as safely as an ordinary consumer would expect?
· Generally a more plaintiff-friendly test.
· But consumers don’t always know what to expect, so this test can be a sufficient but not the only ground.
· RTT REJECTS THIS TEST as a sufficient ground
· because of O’Brien v. Muskin Corp
· must show reasonable alternative design.
· Swimming pool case, dumb diver, court rules he didn’t need to prove an alternative design, which freaks everyone out.
· Risk-Utility (John Wade) – essentially a cost/benefit analysis.
· Does the design create excessive preventable danger?
· Factors:
· (1) The usefulness and desirability of the product—it’s utility to the user and to the public as a whole.
· (2) The likelihood that it will cause injury, and the probable seriousness of the injury—“safety aspects.”
· (3) Availability of a substitute product that would meet the same need and not be as unsafe.
· (4) Manuf’s ability to eliminate unsafe aspect without impairing its usefulness or making it too expensive to have utility
· (5) User’s ability to avoid danger by the exercise of care in the use of the product.
· (6) User’s anticipated awareness of the dangers inherent in the product and their availability, because of general public knowledge of the obvious condition of the product, or of the existence of suitable warnings or instructions.
· (7) Feasibility of spreading the loss by manuf by setting the price or having insurance.
· Application: SAME RESULT from the two tests most of the time.
· Barker v. Lull (CA 1978) – high-lift loader intended to be used only on level terrain was used by a substitute driver on uneven terrain by instruction. Original jury instruction was “unreasonably dangerous for intended use.” Reversed:
· Plaintiff can win in two ways; the product is defective if:
· (1) it fails to perform as safely as an ordinary consumer expects when used in intended or reasonably foreseeable manner; OR
· (2) P proves design proximately caused the injury & DEFENDANT fails to prove benefits outweigh the risks inherent in the design (and thus it poses excessive preventable danger).
· SHIFTS BURDEN TO D for policy reasons, similar to Traynor/Greenman.
· The Barker/California rule—not widely adopted?
· Wilson v. Piper Aircraft (OR 1978) – parts with Barker. Suit alleging defective design in engine’s susceptibility to icing, no state-of-the-art fuel-injection system. Burden on P to show evidence that
· “the suggested alternatives are not only technically feasible but also practicable in terms of cost and the over-all design and operation of the product. 
· FAA had approved the design, but only per “minimum design standards.” Court nevertheless allows this as evidence. 
· Regulatory Agency approval is not a complete defense.
· Reasonable Alternative Design
· Required by RTT, like a subset of risk-utility, following O’Brien v. Muskin, where diver P didn’t have to prove there was a better design. 
· Do other products have this feature? If not, maybe it’s not feasible (e.g. Barker, no machines had stabilizers).
· State of the Art Defense
· Not easy, but doable; D must be able to say “I couldn’t have done any better at the time.” Not custom or common practice, but the frontier.
· Silicone implants, airplane seats at time of manufacture.
· Product Modification Defense
· NOT a total defense. There may be liability if the modification is foreseeable, even foreseeable misuse. 
· Still have to prove it was defective when it left manuf, though this can mean it was likely to be modified in a dangerous way.
· Soler, die-casting case, yes liability.
· Brown v. US Stove, increased gas-flow 100-fold thru heater, no liability.
· Evidence of Subsequent improvements allowed?
· To show a product was defective? Most courts say no, this creates too many bad incentives (i.e., not to make the improvement at all).
· In CA, allowed (of course) to show defect in older design, per Ault v. International Harvester (1974).
· Sometimes allowed to show that it was feasible to make an alternative design.
· Open & obvious defects – not a complete defense, but a factor
· Campo v. Scofield (1951) – OVERRULED by Micallef, but, rule was no duty to guard against open and obvious dangers; “onion topping” machine has no “latent defect” if it does what it’s supposed to.
· Micallef v. Miehle (1976) – hickie on the printing press, employee tries to get it out without shutting the machine down, injures finger.
· The law now: even open and obvious risks can be attributable to design defects.
· EF: When manuf knows employee will be using machine under time pressure and a reasonable alternative exists, e.g. putting the stop button closer, could be a liability standard.
· Comparative responsibility, some jdxs would deduct for possible assumption of the risk or other Plaintiff’s conduct.
· Huge expansion of liability
· The Restatement view—not a complete defense, but, per the below case, still a factor: 
· Linegar v. Armor of America (1990) – Safety vests don’t cover armpits, P sues D after getting shot there, vest was standard issue police equipment, lots of others on the market that did cover but were more cumbersome. PD chose this vest, with obvious hole ( no liability.
· Cars
· Crashworthiness Doctrine – a car being unable to withstand the first collision is a design defect
· Larsen – driving is statistically certain to result in crashes, and so crashing, while not an ‘intended use,’ is a foreseeable event that car manufs have duty to make car safe for.
· Front-end collision turned steering wheel into a spear.
· Ps try to extend this to cover any injury that could have been prevented by a steel girder at exactly this point. 
· Modern thinking: you can’t have a duty to make cars such that, ex post, a steel girder would proect against every injury—that would be a non-functional tank.
· I.e. Wade factors: is there a reasonable alternative design that still provides this same utility (cheap car, e.g.).
· VW of America v. Young (1974) – VW bug with engine in rear gets hit from behind while stopped at a red light, pushed forward, “second collision” throws decedent into rear, killed by head and torso injuries on impact. P sues for seat assembly being structurally hazardous, engine should be in front, etc.
· EF: this is not a design defect;  it’s a matter of consumer choice, that certain cars come with trade-offs; like “open and obvious” Q.
· Enhancement of Injury from defective design.
· Like with seatbelts, D is technically liable not for the first crash, but for everything after.
· But whose burden to prove how the injuries were enhanced? Courts are split.
· EF: theoretically it should be P’s burden, and D should only be liable for what lack of crashworthiness led to after the accident.
· But some courts say D bears burden for whole injury without requiring proof of enhancement
· Risk-Utility unifies design and warning questions, assuming intended and foreseeable uses, is basically a negligence rule, but for the product, not the conduct: excessive preventable danger?
· Duty to Warn - Heavy on the negligence.
· RST 402A, 
· Comment J: Directions or Warning.
· With sufficient directions or warning, product may be reasonable safe.
· Seller may assume warning will be heeded.
· Comment K, Unavoidably Unsafe Products.
· NO SL for these if properly prepared with proper warning.
· Some people are just going to get polio from the vaccine.
· It’s a socially desirable product, reasonable risk.
· RTT:PL 2, (c)
· Defective because of inadequate instructions or warnings when foreseeable risks of harm could have been reduced/avoided by provision of reasonable instructions or warnings.
· McDonald v. Ortho – P prescribed birth control pills that came with lots of warnings, including for blood clotting in the brain, but not for “stroke,” which she has and sues for, failure to warn and breach of warranty of merchantability.
· Learned Intermediary Defense?
· Do Manufs have duty to warn consumer directly, as opposed to just learned intermediaries and relying on them? 
· RTT 6(d): a drug or medical devise is not reasonably safe due to inadequate warnings if warning not provided to
· (a) health-care providers in a position to reduce the risks of harm
· (b) the patient when the manufacturer knows or has reason to know that health-care providers will not be in position to reduce the risks of harm.
· Here, duty to warn directly, because of the peculiar nature of birth control: 
· the patient is more active and autonomous
· Limited doctor oversight
· Extensive federal regulation requiring users be warned
· Sufficiency of Warning?
· Is the warning there already adequate? Probably, but.
· “There are fates worse than death,” which she arguably suffers.
· Would a different warning have really changed her behavior?
· The more warnings packed on, the less likely people are to read them.
· Learned Intermediary Defense – RTT 6(d)
· Despite Ortho, where there is a robust learned intermediary, this is a defense against duty to warn.
· But so much direct marketing now to consumers, which give a summary of risks to cover their asses, which dramatically weakens this defense.
· The more marketing there is, the more warnings are required.
· Pharmacists (791/792)
· Have duty to (1) fill prescription correctly; (2) remedy inadequacies on the face of the prescription; (3) a duty to take reasonable care in preparing / dispensing medicine.
· No duty to warn, unless they take on more responsibilities, voluntarily assuming duty to warn by e.g. managing patients more closely.
· Mass Vaccinations – 
· Davis v. Wyeth (1968) and Reyes v. Wyeth (1974) – 1st generation Polio cases
· D failed to meet it’s duty to warn of a 1-in-a-million chance dispensed “to all comers,” no interaction with physician, so burden on manuf to make sure dispensers warn, there are signs, or something. 
· Court says this isn’t unreasonable, but seems high.
· These first generation cases were for no warnings.
· P has to prove vaccine caused the polio, and that wouldn’t have taken the vaccine knowing the risk; really an informed consent case.
· Givens v. Lederle (1977) – 2nd generation re: adequacy of warning.
· 1 in 3 million risk of Polio, physician didn’t give, despite warning insert, because too “nebulous.” Jury found doctor liable.
· Litigation dramatically drives up costs of vaccines
· DPT increased by 2,000 percent, 96% of which ( litigation.
· SL makes sense if companies can afford it, but people are going out of business from the tort system!
· Vaccines only work if most people are vaccinated, and probability of getting disease is higher if you don’t than if you do.
· Compliance with FDA regulations doesn’t guarantee sufficient warning or safe design—just one of many factors for a jury to consider.
· Unavoidably Dangerous Products, pg 801 – generally no SL anymore
· Blood Transfusions
· Brody v. Overlook Hospital – no test at the time for contaminated blood (here hepatitis). Court flirts with SL, but quickly overturned based on RST 420 comment k ( socially useful, desirable product. 
· Does negligence get us all the way there, or do we want SL incentives even if product is more expensive and there’s less of it.
· Most jurisdictions follow Brody, use a negligence standard, keep burdens down on hospitals.
· Asbestos – also on negligence standard, most follow Borel (1973).
· Legislative Solutions
· National Childhood Vaccine Injury Act (1986) – pg 795. NCVIA, a system of no-fault compensation of up to $250k for persons who suffer particular side effects from certain vaccine programs within specified time limits.
· Only covers a small sliver of cases.
· Capping damages is the point, but since it covers so little, doesn’t really work.
· Vassalo v. Baxter Healthcare Corp – silicone gel breast implants, claim that they leaked and harmed connective tissue, suit on negligence, breach of warranty, failure to warn.
· Is the warranty “strict” even though D could not have known of the risk? NO. 
· Manuf only liable for warnings/risks it knew/could have known about at the time product went on market.
· Rejects hindsight duty to warn, accepts state of the art defense.
· Here, though, they found the doctors did know ( liabiity.
· FDA later found “no convincing evidence” of risks from silicone, after all these costs imposed on companies for risks they may not have caused.
· A downside to liberal SL?
· Duty of Post-Sale Warning – RTT 10, pg 800.
· YES liability for harm caused by post-sale failure to warn once risks become known; “if a reasonable person in the seller’s position would provide such a warning.” (b) defines this. 
· Hood v. Ryobi (1999) – guy takes safety guard off saw despite warnings of SERIOUS INJURY if guard is removed, puts it back together, blade flies off. Warning says nothing about flying blades. Insufficient? Of course not: warning doesn’t have to articulate all possible consequences. 
· Too many warnings and consumers are less likely to read them. 
· “Submerge the clear signal of a simple warning.”
· Some in our class argue for specificity of warning, but I say horseshit. 
· Patent v. latent defects – compare to Ortho. 
· Plaintiff’s Conduct
· RST 402A, comment n:
· Contributory negligence is not a defense when the negligence is failure to discover a defect or to guard against its possible existence.
· However, If P unreasonably assumes a known risk, that will bar recovery—secondary assumption of the risk, basically
· RTT 17, Apportionment of Responsibility
· Adopts Daly, comparative fault. 
· Mosk’s dissent in Daly wants ZERO recovery in these situations.
· P’s recovery may be reduced if his conduct combines with the product defect to cause the harm, and P’s conduct is not duly careful.
· Look to state’s comparative rule for how to apply. 
· Note: Misuse, alteration, and AoR all folded together here.
· RTT 18: Can’t K out of products liability. 

· Under Comparative Fault, secondary assumption of the risk is folded in, but can still become a complete defense.
· Preemption – the Supremacy Clause!
· Always Ask: DO THE PARTICULAR WORDS of the statute preempt the suit?
· Express: “no requirement may be imposed under state law.”
· Implied – two kinds
· Rice (SCOTUS, 1947) – presumption against preemption, insulating state tort law from interference, allowing state tort law to operate.
· Interpreting congressional intent is a big issue.
· Field: The federal statute is so comprehensive as to occupy the whole regulatory field and leave no room for state standards
· Virtually non-existence in PL.
· Conflict – two subclasses, more common in PL
· Impossibility – state law is flatly inconsistent, and it’s impossible for D to fulfill both obligations. The feds trump.
· Obstacle – state law poses an “obstacle” to the goals of federal law. 
· Cipollone v. Ligett Group (1992) – cigarette case; SCOTUS decides federal preemption extends to COMMON LAW tort actions.
· Geier v. American Honda (2000) – federal law wanted options in the marketplace to get data about what works best, no express airbag requirement, while state law required them expressly.
· The state law is preempted, since it interferes with regulatory aim of an administrative safety standard (not even a statute!)
· Very broad reading of preemption, dependant on intent.
· Quotes the DOT Secretary!
· Sticky Wicket, allowing this kind of input. 
· Steven’s Dissent: NOW airbags are required and the car should have had one, no more reason to experiment, pay the man!
· But see Williamson v. Mazda (2011) – choice of restraints was not a significant objective, and so no preemption.
· Wyeth v. Levine – P’s failure to warn claim not preempted by FDA approval of the drug label.
· FDA compliance is not a complete defense

· No obstacle preemption b/c manuf is allowed to add new warnings w/o immediate approval when they’re important for safety reasons, e.g.
· Point is to NOT DETER manuf from adding new info when they have it. 
· Alito’s Dissent says this can’t be reconciled with Geier.
· Note: SCOTUS won’t necessarily credit regulatory agency input or show any deference when the agency has a “suspiciously abrupt and unexplained shift in policy,” 
· as opposed to notice-and-comment deliberate rulemaking—Levine.
· POLICY: Different warnings for different markets is tough on manufs, but how tough really depends on the industry. Easy for cigarettes, e.g. Or they follow the most restrictive standard.
· But there is still an uncertainty. 
· Benefits to uniform safety standards are real, if not overwhelming.
· But diversity of standards has its benefits too—what if California is more progressive? Laboratory of the states, etc.
· But it’s the Fed’s call—they can decide it IS overwhelming.
· HYPO: A tale of two tort cases: 
· “Cigarettes are defectively dangerous”
· “Cigarettes fail to comply with CA-mandated label”
· The latter is almost certainly preempted by a federal rule saying “no other requirements may be imposed.”
· A jury finding is ultimately a requirement, and so you get implied if not express preemption.
· The former isn’t expressly preempted, and there’s not a major case on the implied question: if something, with legislative history, is deemed to be safe, can a state find via CL that the product is DEFECTIVE? Probably not, but EF isn’t sure. 
DAMAGES
· What are they for?

· Elements

· Compensatory – not taxed! (Unsettled Q whether juries can know this).

· Economic

· Work-life expectancy (with race/gender/class biases?)

· Medical Bills

· Adjustments for

· Inflation

· Discount to present value

· [Some judges wash these two things out]

· Possible Duty to Mitigation

· Non-economic

· Pain and suffering

· Future vs. past; former is more controversial. 

· Loss of Enjoyment of life

· [Two things or one?]

· More abstract than P&S.

· Why have these? 

· Not really “compensatory,” but an “amelioration.” “Dignity.”

· Element of deterrence? 

· Increased risk of future injury

· Punitive – must be an intentional or, or reckless / malicious; deter and punish.
· COMPENSATORY: aimed to put the victim in the place he would be in save for the tort

· Purpose is COMPENSATION (moral corrective justice) 

· Compensatory damages are not taxed (unsettled Q as to whether jury can know that)

· also consider discount to present value (the interest that will be earned discounted) and account for inflation

· done by a computer program

· some courts just say they balance each other out and don’t worry about the exact calculation

· NB: there are also third-party damages, like loss of consortium 
· Economic: much easier to calculate
· Work-life expectancy
· Trying to replicate the earnings the person would have made but for the tort
· Elements of gender and racial bias 

· O’Shea v. Riverway Towing (7c 1982): P injured after a slip caused by D’s negligence, hurts her legs and can no longer stand on a boat for her job as a boat cook; based on economist’s range of predicted earnings, jury awards the average of what she would have earned had she kept her job and worked till the average work-life expectancy

· to calculate: look at job person has, how stable that job is, prospects of promotion, and how long the person would be working there

· possible duty to mitigate: not found here, because she couldn’t stand enough to work as a cook anywhere and that was her only real skill, but courts may discount likelihood of alterantive earnings compounded by that salary in awarding this economic loss

· normally P has a duty to mitigate tort damages

· problem: cheaper to kill someone who works at minimum wage, or is a woman, or black
· Medical bills
· Usually straightforward: pay my hospital bill

· Can get messier in the ‘duty to mitigate’ context – does P have a duty to accept certain forms of treatment that may decrease costsgoing forward? 

· Most courts let P make those choices for herself
· Non-economic: 

· Can people ever be compensated for things like this? Perhaps there’s an element of deterrence to these damages

· From an L&E perspective, damages “set the price” D’s will have to pay for the tort, and setting it higher has a deterrent function 

· Dollar amounts of awards have risen over the years; sympathetic juries
· Pain and suffering
· Most first-party insurance excludes pain and suffering (but that doesn’t necessarily mean people don’t value it)

· From an economic perspective, Posner in Kwansy v. US said that if we didn’t have pain and suffering recoverable in monetary form, cost of negligence would be less to tortfeasors ( more accidents 

· Per diem strategy: show how much suffering costs a minute, and add it up over years: strategy to get high awards and show pain is continuous

· most jx allow laywers to present per diem calculations after a disclaimer that this is argument, not evidence 
· Loss of enjoyment of life (“hedonic damages”)
· Much harder to evaluate

· In McDougald v. Garber (NY 1989), C-section ended in severe brain damage for P; court held that loss of enjoyment of life could not be separated from pain and suffering
· But this is not uniformly adopted across jx
· Also, separating them leads to higher awards for Ps

· Court also said can’t recover enjoyment if you can’t tell (brain dead) – wouldn’t compensate, would just punish

· ( this court said compensatory damages are not punitive
· Increased risk of future injury
· Posner, dissenting in DePas v. US (1983), says that if there’s a reasonable statistical probability that a person has an increased loss of future injury, they should be compensated

· Fox agrees it should be a compensable element

· Amount of damage should correspond to probability the future injury would happen 
· PUNITIVE
· Must be an intentional tort or one involving recklessness or malice

· Posner thinks we should have punitive damages

· Just in case compensatory don’t fully compensate, among other reasons

· Normally, the point is to deter as well as punish

· Majority of SC says huge punitive damages are unconstitutional

· Kemezy v. Peters (7c 1996): policeman beats guy with his nightstick, jury awards 2x compensatory for punitive; Posner writes the opinion

· P doesn’t have to produce evidence of D’s wealth for punitive damages

· Lots of reasons punitive damages are good

· Compensatory don’t always compensate fully

· And if we’re punishing, there’s no risk of “overdeterrence” (can’t over deter malice!)

· Deterrence
· Might provide extra recourse to those with a low-value tort

· If D only gets caught sometimes, compensatory damages may not be enough to deter

· Community punishment

· Relieve pressure on criminal justice system

· Gives Ps judicial remedy instead of violent self-help they may otherwise be forced to use

· ( while juries like to hear evidence of D’s wealth in making their punitive decisions, it’s not required
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