___________Intentional Torts____________
PF: Intent to Act, Act, Causation, Damages

	Battery: Harmful/offensive phys. cont. + intent (Vosburg intent to do unlawful act, RST intent to cause harm./off. contact or imm. app., White intent to make contact w/o consent). Intent = purpose or substantial certainty (Garrett/RTT). DEF Consent (Mohr ear), Insanity (McGuire only if no intent), Self Defense (Courvoisier cop robbery reasonable standard), Defense of a 3rd Party (RTT).  

	Tresspass to Land: Boundary crossing (Dougherty), force in defense has to be proport. (Bird mantrap). DEF  Necessity (Ploof sloop) but conditional on paying for damage (Vincent dock). 

	Assault: Intent to cause harm./off. cont. or imm. app. + imm. app. (RST). I de S hatchet wall. Still liability if you can repel.

	Offensive Battery: Acts intending to cause harm./off. cont. + off. cont. results. Dignitary harm (Alcorn spitting). 

	IIED: Extreme & outrageous conduct + intent /recklessness + causes + severe emotional distress. Wilkinson practical joke, Snyder Westboro Baptist Court said “outrageous” standard gave too much discretion to jury and created 1st Amend problem.

	Policy: Chamallas/Wriggins DV + workplace harassment pushed out of tort by no ins., SOLs, statutory COAs. Classic MCJ case, want to deter down to 0, so would use punitive damages.


____Negligence: Tests for Breach of Duty___
PF: Duty, Breach, Causation, Damages

	Reasonable Person: Foreseeability emphasis. Phys. char. yes, old age no (Roberts). Children held to their age except below 5 or dangerous adult activities (Daniels motorcycle, RTT). Wealth no (Peterson). Beginners held to reas. pers. unless AOR, known experts held to expert level. DEF sudden insanity w/o notice only (Breunig). RTT says no insanity defense even if sudden. Policy Pro of obj standard: admin ease, prevent fraud, Ds know how to act. Con: fairness, can you deter if can’t comply.

	Hand Formula: Ex ante B<PL (Carroll Towing barge). Show justified precautions (Andrews airline, heightened duty for common carrier). RTT embraces. Policy Pro: induces opt. care for both b/c P bears resid. risk Con: hard to measure, assumes risk neutrality, could overdeter b/c liability cliff or underdeter b/c of underenforcement. Cooter/Porat need to include risk to defendant.

	Custom: Application of industry norms (Titus round railroad cars yes, Mayhew mining hole no). TJ Hooper custom bad b/c whole industry can lag, RTT custom is evidence but not dispositive. Lucy Webb same for internal standards. Policy Pro: Determinate, industry CBA Con: Slows innovation, inequality of barg. power, less interventionist than Hand.

	Med Mal: Custom dominates PF: norms + failure to follow + caused injury (Lama). National norms, substantial proportion of med comm. DEF School of thought. Informed Consent: No custom required, duty to disclose enough info for reas. prudent P to make inf. decision. Causation: reas. Patient would not have undergone w/ full disclosure (Canterbury). DEF  Emergency, disc, could harm. Policy: Hyman/Silver Med Mal = ↑ ex ante commun., same ex post. Also ↑ patient safety, defens. med. critiques overblown. Mello/Brennan Deter. probs: no exp. Rating (under), mismatch (under/over?), def. med (over). Need systems reforms. 

	Statutes and Regulations: Neg per se: class of persons, class of risks (Martin buggy, Gorris sheep pens). Priv. COA: class of persons, purpose of statute, leg. scheme (Uhr). If neither could be evidence. Policy: Abraham Statutes/custom are bounded, Reas. person/Hand are unbounded - juries make law. Tie for legitimacy, bounded ↑ predictability. Reason for implied COA is that ppl rely on statute, reason against is don’t want to deter taking on aff. duties.

	Res Ipsa Loquitur: Circ. evidence to prove breach/duty. Prosser: 1) wouldn’t happen w/o neg. 2) instrumentality in exclusive control of D 3) not caused by contrib. of P. RST: 1) wouldn’t happen w/o neg. 2) other causes includ. P eliminated 3) neg. is within scope of D’s duty to P RTT: must be type of accident that ordinarily happens from neg. of class of actors of which D is member. Byrne barrel, Colemenares escalator ex. cont. exception for non-delegable duty, Ybarra information-forcing shifts burden to D.

	Affirmative Duties: No duty to rescue. Weinreib L&E and MCJ justify duty w/ emergency & convenience limitation. Con: Administrability when lots of bystanders, autonomy, intermeddlers. Good Samaritan laws protect rescuers in some jdxns, sometimes only if they have training. Special relationships create aff. duties. Tarasoff applied imposed 3rd party duty to warn or prevent patient from harming identifiable victim. Prop. owners: Tripartite (Addie wheel) Bus. Invitees duty of reas. care to make sure premises are safe, Licensee (social guest) duty to warn of concealed danger, Trespasser duty not to intentionally harm. Modern factors (Rowland faucet) Foreseeability of harm, probability, closeness of connection btwn D’s conduct and injury, moral blame, policy of preventing future harm, burden on D, consequences to community, availability of insurance.  

	____Defenses to Negligence: P’s Conduct____
Contributory Neg: P that meets BDCD is barred from recovery (Butterfield horse pole, Gyerman fishmeal no causation, LeRoy Fibre straw property approach). 

P DEF Last clear chance (Fuller old man railroad). Policy Alt: Reciprocal causation, conflicting entitlements, cheapest cost avoider.
Comparative neg: Apportions liability according to fault (Li car accident). Pure everyone pays according to fault, 50% rule bars P when neg. > 50%. Policy Pro: Fairness, legitimacy. Con: Administrability (esp 50% rule). Not needed for incentives. 50 rule: MCJ, ↑ predictability for insurance.  
Assumption of Risk: Primary: D didn’t owe duty or didn’t breach b/c P assumed risks inherent to activity (Murphy flopper, Knight football). Exists in contrib. and comp. neg. Secondary: P can make out PF neg case but D says P unreasonably went forward in the face of D’s neg (Meistrich - skating). Folds into comp. neg. 
_______________Causation_______________

	Cause in Fact: But for cause (Grimstad buoy).

	Proximate Cause: Old test ordinary and natural result (Ryan wood shed). Now foresight test was the harm foreseeable (Wagon Mound rag fire water). Extent of harm doesn’t have to be foreseeable (eggshell skull). Directness test looking backward did result flow in unbroken sequence from neg. act (Polemis falling plank). Another act only breaks the chain if not related to the risk created by D’s neg. Palsgraf Cardozo sees as a questionable of whether D owed unforeseeable P duty, Andrew says duty is to society at large, only Q is whether neg. was subs. factor in causing harm (RST prox. cause). Duty court decides prox. cause jury. RST also reflect Cardozo duty rule, RTT harm within the risk, related to forseeability. 

	Joint and Several Liability: CL default is J&S, Ds can be liable for their part or whole judgment. Originally no contribution except indemnity from truly culpable D (Union Stockyards). Statutory shift to contribution (Cal Civ Pro Code). Several each D is only liable for their equal share. Comparative partial indemnity Ds are liable for amount based on comp neg. determination, but there is also J&S so P doesn’t bear risk of insolvency (AMA). Other jdxns have made Ps and Ds bear insolvency proportionate to fault. Policy Pro compensate P. Con unfair, incentivizes going after deep pocketed Ds.

	CIF Multiple Causes: Multiple sufficient causes both tortfeasors are jointly and severally liable (RTT). In some jdxns if one is not negligent then the other one might not be liable (Kingston fires). Concert of action requires meeting of the minds, then both are liable (RTT). Sequential causes only the first is liable if sufficient. Distinct or divisible harms the factfinder will apportion liability based on how much they caused (RST, cows). Alternative liability if both Ds were neg but only one caused injury you can hold both liable and shift burden of proving real cause. Need to join all Ds (Summers hunters, RST, RTT). 

	CIF Market Share Liability: If you can’t prove which manufacturer caused harm each can be liable for the proporp. of the market share at                               the relevant time as long  all D’s are neg., subs. all the manufacturers who made up the mkt are included, the prod. is fungible, it’s not the P’s fault she can’t prove who caused (Sindell DES). Hymowitz no exculpatory evidence (liability based on overall risk caused), Skipworth lead paint not fungible. 

	CIF Loss of Chance: Even though P started with less than 50% chance of survival can recover % of damages based on reduction in chance of survival due to neg. - probabilistic recovery (Herskovits cancer). Burden shifted to ∆ to show π def. would have died anyway. Otherwise - recurring miss.

	CIF Evidential Uncertainty: Can infer strong causal link and shift burden to D when the risk that made D’s action neg. happens (Zuchowicz OD, Summers, Reynolds stairs). Lone Palm shifted burden b/c of evidentiary loss. Policy: Levmore Recurring misses (neg. never 51% cause of harm), recurring Ds prob could be solved w/ probabilistic recovery (based on chance they caused) or restitution (unjust enrichment of neg). Ex: Lone Palm, loss of chance, informed consent (hindsight bias). 

	NIED: Impact rule can only recover for emotional harms if there is phys. cont. (Mitchell horses miscarriage). Zone of danger rule have to be close enough to fear for your own life. Dillon rule P can recover if close to the scene, witness accident directly, closely related to victim. Most jdxns have physical injury requirement, some don’t. Could analyze under prox. cause or scope of duty. Theory: Chamallas/ Kerber Emotional harms devalued b/c associated with women, undervalues maternal relationship.

	____________Strict Liability______________
PF: Act, causation, damages

	SL v. Neg: Both incentivize optimal care by D. For SL need contrib./comp. neg. to incentivize optimal care by P. SL will affect activity levels, neg. won’t. Neg. = fewer cases w/ ↑ costs, SL = more easier cases. Calabresi Since high TCs, put liability on cheapest cost avoider: Who can better evaluate risk? Who can insure most cheaply? How to avoid externalization by transfer (society forced to compensate)? If you can’t decide, put liability on best briber aka party best able to get to efficient outcome.

	Ultrahazardous Activities: RST SL for harm within the risk of abnormally dang. activities. Factors: existence of  high degree of risk, likelihood that harm will be great, inability to eliminate risk by reas. care, inappropriateness of activity to the place, extent to which not common usage, extent to which value to commun. is outweighed by danger. RTT Factors: foreseeable and highly signif. risk of phys. harm even when reas. care is exercised, not common usage. Indiana Harbor cyanamide on train Posner says only impose SL if neg is not sufficient. Causation: exact harm doesn’t have to be foreseeable, focus more on directness test. DEF RST secondary AOR is defense but not contrib. neg. RTT can have comp. neg. but that is hard.


	Conversion: Wrongful exercise of dominion over someone else’s property that denies P’s ownership of property. P owns + D dispossesses + damages. Requires intentional act but not knowledge that property is P’s (Poggi wine barrels). Moore decline to extend to cells, Kremen extended to domain names. Test for property: interest capable of precise definition, capable of exclusive possession/control, owner establish claim of exclusivity (Kremen). Extending new tort think urgency (M) v. ability to leave to leg. (K), fairness of imposing liability on innocent parties, incentives/activity level effects, availability of other protections for P.

	Trespass to Chattels: Dispossessing someone of property they have a possessory interest in. P possesses + D carries away + damages. Have to prove actual damage to property, not just boundary crossing (Intel).

	Nuisance: Non-trespassory invasion on another’s private use and enjoyment of land. Has to be intentional and unreasonable in most jdxns. RST (neg. inflected test) invasion is unreas. if the gravity of the harm outweighs the utility of the actor’s conduct OR the harm caused by the conduct is serious and the financial burden of compensating would not make continuation of the conduct not feasible. SL inflected test once you cross threshold level of de minimis harm it is unreas. and you are liable. Locality rule nuisance in one place might not be in another place. DEF  Esp. sensitive P (Rogers church bell), coming to the nuisance but doesn’t always work (Ensign dogs no defense), no easement of light/air sometimes (Fontainebleu v. Prah) but not if nuisance is motivated by malice. Policy: Neg. test doesn’t take subj. value or harms to other Ps into account. Calabresi/Malamed since high TCs want to choose efficient entitlement. Inj. Relief protects subj. value but damages approximate efficient result.

	
	Entitlement to Clean Air (H) - Nuisance
	Entitlement to Pollute (F) - No Nuisance

	Injunction (prop. rule)
	I. F can’t pollute unless H allows it. Ensign (dogs), Prah (solar panels).
	III. F can pollute and will only stop if H pays them off. Fontainebleu (hotels), Rogers (church bell)

	Damages (liability rule)
	II. F can pollute but has to pay H. Boomer (cement plant)
	IV. Purchased injunction, H can stop F from polluting but has to compensate them. Spur (cattle feedlot)

	Vicarious Liability: Employer is strictly liable for neg. acts of employees done in scope of employment (Ira Bushey drunk sailor). Motive test: Was employee trying to serve employer? Foresight test: Could the employer have foreseen the tort? Location of the wrong test: Was the tort committed somewhere the employer insisted the employee go? Independent contractors not included unless implied authority - employer had control, or apparent authority - holding out + inducing justifiable reliance (Petrovich HMO). Policy Pro: incentivize employers to control employees/loss minimization, avoid unjust enrichment for employer, compensate P if employee is insolvent, loss spreading. Con: Disrupts bipolar view of MCJ, could dampen incentives for employee. Sykes VL is good b/c forces employers to fully internalize costs of bus. even if employee is insolvent and will get them to reduce accidents. Only makes sense if enterprise partially caused wrong or employer can use incentive programs to prevent. Arlen VL incentivizes employers to hire ICs. Could deal w/ this by expanding VL for ICs.


___________Products Liability____________
	Doctrinal Development: Privity required contractual relationship (Winterbottom PO coach). Torts as opposed to Ks protect society’s interest in safety. Economic loss rule you can’t recover when product only damages itself but not people or other property, those are disappointed expectations to be dealt w/ in Ks (Casa Clara crumbling condo). Escola coke bottle Traynor’s concurrence argued for SL for manu. defects. Policy Pros: Manu is in best position to avoid problems so least cost avoider, incentivize quality control, risk spreading, brand reliance/internalization of costs, RIL used to do it anyway, call it what it is, as btwn 2 innocents. Cons: Cross-subsidization, force consumers to pay more for safety.

	Restatements: RST SL for selling prod. in a defective condition unreasonably dangerous to the user if seller is engaged in the bus. of selling (not casual seller) + prod. is expected to and does reach user w/o change. No position on bystander liability, unreason. dang. is condition not contemplated by the consumer. No liability for abnormal handling. Ended up going beyond manu. defects even though might not have been intent. RTT SL for defects. Manu defect = departure from intended design. Design defect = foreseeable risks of harm could have been reduced w/ adoption of reas. alt. design, omission of which makes prod. unreas. safe. Failure to warn = foreseeable risks of harm could have been reduced by the provision of reas. warnings and omission of warnings renders prod. not reas. safe. There is bystander liability.

	Design Defects: Risk/utility test Do benefits outweigh costs of design? RTT reasonable alternative test is version of this. R/U factors (Barker lumber loader used both tests): gravity of dang., likelihood that dang. will occur, mech. feasibility of safer alt. design, cost of improved design, adverse consequences to prod. and consumer that would result from alt. design. Like Hand except info not limited to what D knew at the time. Consumer expectations test (RST) prod. has to meet reas. expectation of safety for ordinary use. Prob. is consumers might not know. Castro turkey pan need both tests b/c R/U might be positive overall but not in certain situations they advertised prod. for. DEF Open & obvious for inherently dangerous prods., subsequent mod., unless mod. was foreseeable (in some jdxns). 

	Failure to Warn: RTT seller is liable for failure to warn if a reas. person would provide warning aka when seller knows or should know prod. poses subs. risk + those to whom warning might be provided can be identified and are likely unaware of harm + warning can be effectively communicated to and acted on by them + risk of harm is sufficiently great to justify the burden. Causation: heeding presumption shifts burden like Zuchowicz (Liriano, MacDonald). Think about adequacy of warning (MacDonald birth control). DEF Maybe subs. mod. (Hood saw general warning sufficient mod. barred liability, Liriano meat grinder FTW not barred by mod., broader purpose of warning), open & obvious, learned intermediary for prescription drugs other than birth control (MacDonald), regulatory compliance but not dispositive (MacDonald). Policy: Can warning fix design defect? Might be a way to keep cheaper but less safe product on the market. 

	Federal Preemption: Express explicit preemption provision. BUT saving clause might contradict and then there is no express (Geier airbags, Stevens dissent). Implied stat. scheme implies Congressional intent to preempt (Geier still applies if express provision doesn’t preempt). Field regulatory scheme occupies field. Conflict tension btwn fed and state law. Impossibility can’t comply with both. Obstacle state law treads on purpose of reg. scheme. Cipollone, Riegel requirements includes state tort law. Touchstones: intent of Congress, presumption against preemption. Court often sides w/ agency (Williamson shoulder belt NHTSA menu). Wyeth IV push FTW claim not preempted b/c regs were floor not ceiling. Mensing generics immune from FTW b/c impossibility preemption. Policy: Shavell Differential knowledge & administrative costs (ex post as opposed to across the board ex ante) favor liability over regs. Possibility that Ds won’t be able to pay in full and possibility of under enforcement favor regs over liability. Should use both, regs shouldn’t be floor or ceiling b/c might not be approp. standard of care for that D. Sharkey Shavell didn’t deal w/ institutional question of who we want to regulate or question of state/federal. Congress repeatedly punts so court relies on agency views. Court can’t choose btwn view of tort as reg (yes preemption) and tort as compensation (no preemption), so they rely on agencies to decide whether coordination/economies of scale favor preemption or experimentation favors not.

	_______________Damages________________


	Compensatory: Economic/Pecuniary (lost wages, med expenses). Courts use tables for lost wages, but they entrench historical disparities (Migdal Israel, McMillan SI ferry). For wrongful death (statutory) either loss to survivor or loss to estate. Could use agency flat rate approach. Non-economic/non-economic (pain & suffering, loss of enjoyment of life). MacDougald coma have to be conscious for both P&S and LOEOL. Per diem strategy allowed in some jdxns. Policy Purposes: price of conduct for deterrence, MCJ D needs to right the wrong and money is proxy for putting P in position before tort. Lower work life expectancies for women and minorities could lead to less deterrence for Ds that harm them, P’s attorneys less likely to take case. Chamallas Devaluation of categories characterized by women and minorities. Leads to devaluation of potential through use of tables. Emotional harms devalued because associated w/ women. 

	Punitive: Justifications (Kemezy P doesn’t have to bring evidence of wealth): Deterrence when concealable (Matias bedbugs, Shavell 1/P multiplier), expression of society’s outrage, compensation if CDs not enough (ex: dignitary harms), incentivizes private enforcement when crim. justice not enough. Most states include D’s wealth as factor even though not very related, economists split on diminishing marginal utility/firms make decisions on margins. Arlen wealthy people are less risk averse so should matter. SC: wealth can’t justify otherwise excessive award. Excessiveness review guideposts (Gore, State Farm, SC has to look at state purpose first): Reprehensibility (physical harm vs. economic harm, reckless disregard of health and safety of others, target was financially vulnerable, repeated conduct, intentional malice), PD:CD ratio (State Farm said rarely ok above single digits; critique is that compensatory damages do not capture full harm), comparable sanctions. Williams can take harm to others into account but can’t punish for harms in other states. Exxon SCOTUS sitting as CL court went w/ 1:1 ratio based on median award, not especially reprehensible conduct (Breyer disagrees). Prob. w/ PDs is unpredictability. Quantity cap is arbitrary because there is no standard tort. Quantitative guide better than verbal. Go for a multiplier cap.

	Damages Reforms: Sunstein Juries good at measuring outrage but not at putting $ value on it. Also bad at optimal deterrence purpose of PDs. Caps and multipliers are blunt instruments. Should do analog to sentencing system, jury makes outrage determination then judges set PDs based on guidelines. Sharkey Juries have same probs w/ CDs, taking away PDs is slippery slope, maybe should give better instructions instead. Other reforms: Caps/multiplier caps but doesn’t actually relate to purposes of PDs, make juries tax aware, don’t let PDs be used to punish others, because of potential duplication and Catch 22 for Ds that don’t want to tell juries about other suits. 


