I. THE RISE OF THE REGULATORY ADMINISTRATIVE STATE

A. Public Choice Theory
1. Public Choice

a) Rise of public generally thinking gov’t is run by organized interest groups rather than competent legislators making public policy.  Highly motivated tightly-knit organized minority groups can hold great power.  
b) Government is merely a mechanism for combining private preferences into a social decision, but private preferences remain untouched

c) Gov’t just mechanically processes preferences

2. Pluralism
a) Legislative outcomes reflect private political power, rather than public welfare

3. Republicanism

a) Public interest is the goal

b) Judges should rewrite election laws to insulate legislators from powerful private interests

c) Legislative deliberation may properly result in rejection or reformation of “Bad” private preferences

d) Private preferences are secondary – they are the products of gov’t action rather than the inputs

e) Role of gov’t is more creative – an intellectual search for morally correct answer

f) Problems

(1) May overestimate capacity of dialogue to transform private preferences and undervalues private prefs

(2) Tempting to embrace beliefs that are in one’s own self-interest

4. Supreme Court’s reaction – reflects richness and complexity of policy formation – mediation path
a) Creates rights immune from legislative interference

b) Protects politically powerless minorities from disadvantageous statutes

c) Attempts to promote more careful deliberation about public policy

d) Defers to legislature’s judgment

5. Models of legislative action

a) Maximize appeal to constituents by appealing to economic self-interests of constituents

b) Give greater role to special interest groups – elections turn on financial backing, publicity, endorsements

c) Combined model

(1) Constituent interests – reelection is important motivator

(2) Constituent and contribute interest thereby influence legislators

(3) Small, easily organized interest groups have influence disproportionate to the size of membership

d) Rent-seeking

(1) Legislation that is not justified on cost-benefit basis, it costs public more than it benefits special interest, so society as whole is worse-off.  

(2) Can sometimes be justified when it advances social values – when deeper issues of social justice involved (handicapped access)

6. Chaos and Coherence in Legislatures

a) Easterbrook and Riker

(1) Legislative incoherence is inevitable given a diversity of preferences

(2) Arrow’s theorem says that endless cycling as result of different preferences creates opportunities for strategic behavior and makes all legislative outcomes suspect

b) Farber
(1) Cycling will not always occur, since some members of group may have unipeaked preferences (legislators agree in advance how to rank choices on same liberal-to-conservative scale).  Unipeakedness avoids cycling by placing limitations on voter preferences

(2) Procedural rules cut back on cycling, and natural selection would eliminate a legislature that failed to develop defenses to cycling and instability – would be no need for legislature at all.  

(3) Legislature’s intent is like it’s center of gravity

(4) If chaos and incoherence are inevitable outcomes of majority voting, then appellate courts (multiple members and majority voting) and Supreme court, and 1787 Constitutional Convention are equally suspect

(5) Req for any proposal to win majority induces stability – no new legislation w/o clear majority benefit & limited outcomes

(6) Committees as gatekeepers also limit cycling, as well as strong political parties 

B. Rationales for Regulation: Market Failure, Common Law Failure, Public Values
1. Economic Justification - Free Markets:  Why is regulation needed?  Why won’t private market ordering solve the problems of hazards in the workplace?  - Breyer states a number of economic reasons.
a) Unequal bargaining power between employers and employees

b) Unequal information - asymmetry

c) Free-riding/collective action 

d) Externalities

(1) Only interests of bargaining parties taken into account, and effect on third parties not taken into account.  
(2) Spillover - Cost of producing something does not reflect the true cost to society for producing the good.  
e) Administrative costs
f) To control excessive monopoly power and excessive competition
g) Humans not being able to deal psychologically with long term low probability risks
2. Political Justification

a) Certain matters should be subject to control of persons who are under some obligation of political accountability

3. Private Law – Failures in Contract

a) Information problems – companies may not be disclosing pollution information

b) Neighbors and others not in pre-existing contractual relationship with the company

c) Free-riding problem – difficult to organize neighbors to pay not to pollute, since each individual could simply free-ride and enjoy benefits without paying.

d) They may value their health at a high price – willingness to pay is high, but cannot afford to pay for it.

e) High transaction problems with collective bargaining – increase with greater number of people.

4. Private Law:  Tort Liability system problems – will not lead to adequate safety  

a) Evidentiary problems – more likely than not – proving causation rather than just correlation.

b) High administrative litigation costs

c) Ex ante rather than ex post changing of behavior – reduces risks.  Economies of scale – centralization – dealing across the board rather than case by case.  Efficiency.

d) More uncertainty as to standards – lack of consistency in jury verdicts.  More difficult to judge future liability costs.  Long latency periods means more difficult to judge long-term risks.  

e) Insolvency – companies going out of business and inability to pay.

5. Criminal Law:  Could we not imprison people if they violate the hazardous standards.  Managing executives would be subject to fines and imprisonment.  

a) Same proof problems as with tort liability, but more difficult because it would be beyond a reasonable doubt.  

b) Unpredictable/lack of consistency – juries will come out with different judgments.

c) Inefficiency – adds large number of cases to criminal system.
6. Establishing a market for pollution

a) Same problems with proof, causation, etc. to determine safe levels

b) Same collective action bargaining problem for company to buy entitlement from community – problem with communal property rights – tragedy of the commons

c) Difficult to determine scope of people who should be given entitlement – how far will pollution reach

7. Perfecting Private Ordering System

a) Approximate perfect market by Maximizing benefits of regulation – do cost/benefits analysis of pollution regulation – jobs lost, health improvements, etc.  

b) Pareto optimal – cannot make a pareto superior move – noone is worse off.  In a decentralized system, some people would always not agree on policy if the policy did not make everyone better off

c) Could be problem of political forces – some interests have more power than others.  Result is that interests that are less powerful are going to be on short end of stick.  

8. Democratic Political Self-Determination and Rights

a) Environmental, civil, worker and other social rights that should be underwritten by government through regulatory regime.
b) Certain matters ought to be subject to control of persons who are under obligation of political accountability.  

C. Discussion of regulation

1. What should the objectives of regulation be?

a) Make the market work better – perfect private ordering - bust monopolies, correct the collective action problems, etc.  

b) Approximate results of private ordering – OSHA should set standard that people would bargain for if bargaining process was perfect

c) Public norms and non-market goals and objectives – enforce what public norms and ideas are of a good and just society.   

d) Redistributional objectives.  

2. DeRegulation – Agencies that have been eliminated – focuses more on agencies that were instituting economic rather than safety controls
a) ICC – Interstate commerce commission

b) FERC (used to be Federal Power Commission)
(1) More time spurring competition and market entry rather than price controls and limitations

(2) Changed internal rules and procedures rather than legislation changing enabling act

c) Legislation

(1) Motor Carrier Act of 1980

(2) Staggers Rail Act of 1980

d) Civil Aeronautics Board (CAB) abolished

3. Public Choice Theories of Government

a) Government should set up institutions that will filter self-interests of various groups – checks and balances and have public spirited policies emerge as a result of dialog and communications.  

b) Legislation will then be in the public interest.  

c) Simplify motivations and self-interest to make it accessible to private ordering. 
II. CONSTITUTIONAL POSITION OF ADMINISTRATIVE AGENCIES
A. Overview
1. History:

a) “separation of powers” is a fallacy:

(1) most “legislation” comes out of the administrative agencies

(2) most “adjudication” takes place in the administrative agencies

(3) ( so legislation, adjudication, and enforcement are all concentrated in one agency

b) New Deal: the “switch-in time” paved the way for the administrative state (except for the ICC and FTC, which were early exceptions)

c) Reagan Administration Justice Department and Deregulation

(1) 1st post New Deal challenge to the administrative state

(2) concerned w/ barriers placed between the president and the administrative agencies

(3) also concerned w/ excessive delegation

(4) ( lost: administrative state survived, but became much more vulnerable

2. Delegation:

a) Congress( Agency (“intelligible principles,” Amalgamated Meat Cutters v. US)

b) Courts( Agency (Article III review: CFTC v. Schor)

c) President( Congress (Not OK: Buckley v. Valeo, Bowsher v. Synar, Myers v. US, INS v. Chadha)

d) President( Agency (doesn’t impede on the president’s ability to perform his constitutional duty: Humphrey’s Executor, Morrison v. Olson)

3. Other Separation of Powers Considerations

a) “unitary executive”

b) APA requirements of separation at ALJ level

c) APA does not require separation at the agency head level

d) Some control over agencies by executive branch

(1) OMB/OIRA

(2) Appointment

(3) Removal

(4) Ex parte contacts in rulemaking

(5) Chevron  support for politics

e) Some control over agencies by Congress

(1) Purse strings

(2) Ex parte contacts, including hearings, etc.

(3) Legislation and amendments

B. The Relation of Agencies to Congress

1. Relationship between courts and agencies

a) Only Congress can legislate and agencies can only “fill in the details”

b) Ends up with very weak requirement that Congress must set for an intelligible principle on which the agency has to operate and the agency can then have some discretion to interpret the statute (Mistretta, Amalgamated, Schecter – cannot delegate too much power w/o an intelligible principle to guide and limit discretion of agency or executive)
2. Congress may create “independent” regulatory agencies (Humphrey’s). 
a) CAB, FCC, FMC, FRB, FTC, ICC, NLRB, NRC, FERC, SEC 

3. Functional approach

a) What are the values served by separation of powers?

b) Alternatives checks on agency discretion beyond formal structure of constitution (judicial review, procedural requirements)

c) Does the administrative arrangement create too many problems - administrative tyranny, partisan power.

4. Schecter (Sick Chicken) Impact

a) Congress did not define ‘fair practice,’ thus leaving too much legislative authority to agency discretion and granted too much power over definition to industry – all industries.

b) Cardozo’s concurrence describes ‘code’ language as a grant of Commerce Clause powers to the President.  Anything that can be done for the betterment of business may be done upon the recommendation of a trade ass’n calling it a ‘code.’

5. American Trucking (DC Circuit) 
a) Circuit courts finds unconstitutional delegation on lack of an intelligible principle.

b) Additionally, EPA did not provide a ‘determinate criterion’ for its decision.

c) c.   Court suggests self-drawn boundaries for EPA to remedy.

6. American Trucking (Supreme Ct) 
a) No unconst delegation

b) Rejects agency cure,  this would, itself, be an unconst delegation.

c) Never demanded that a statute provide a ‘determinate criterion’

d) Scalia – not legislative because of intelligible principle

e) Thomas – call it legislative and reject it

f) f.    Stevens – call it legislative and accept it

7. Congress’ power 

a) Congress can limit removal by President of heads through “cause” (Humphrey’s)
(1) But what is “cause”?  A failure to fulfill President’s wishes?  

b) Congress can establish an office of independent prosecutor where the prosecutor can only be removed for “cause” by the president (Morrison)  

8. Bowsher impact – Congress can’t retain exclusive removal power over officer charged with executive function
a) Congress cannot reserve for itself the power of removal of an officer charged with execution of laws except by impeachment (Comptroller General) – would reserve Congress control over execution of laws.  

b) Comptroller General performs his duties independently and is not subservient to Congress – b/c Congress has retained removal authority over Comptroller General, he may not be entrusted with executive powers.  
c) By placing power in hands of officer who is subject to removal only by itself, Congress has in effect retained control over execution of Act (reports to President about how he must cut the budget, since under statute president can’t modify or recalculate estimates in report), Congress has intruded into execution function.  
C. The Relation of Agencies to the President

1. Congress has created agencies under Article II.  All administrative agencies are technically within the executive branch.  

a) No judicial decision saying that president cannot dictate policy to independent agencies, but common wisdom against it.  

b) Cannot go against authority delegated to agency by statute

c) Regulatory authority granted only to agency, not pres, and in some cases (FAA) administrator explicitly not bound by recommendations or committees created by EO.  

d) President can fill vacancies, and is subject to removal, so gives Pres some power, but some officers he cannot remove for political reasons
e) DOJ also intervenes in agency proceedings, and may also represent agency in court
f) Pres also have some control over selection of certain agency personnel

g) Pres can control agencies through substantive legislation and reorganization of gov’t, e.g. OMB creation
2. Current Removal power (Humphrey’s) – who can exercise removal power and what limits are placed upon it.

a) Congress cannot itself remove executive agency officers nor is it required that Congress concur in the removal.  Congress, if it turns authority over to the executive branch, then it has to give it up, can’t keep a hand in.  Denial of removal power feeds back on the delegation issue – if Congress has to give up removal power, then it may have greater incentives to impose checks and directions through the statute.  

b) Decision of 1789, plus constitutional vagueness may allow Congress to create administrators free from Pres control (comptroller of currency) – provide support for Humphrey’s decision

c) FTC Act state that commissioner can only be removed for “inefficiency, neglect of duty, or malfeasance in office”, which restricts President’s removal power to one of causes named.  
d) Myers cannot control decision b/c FTC is administrative body created by Congress and is not an arm of leg of the executive branch, like the postmaster.  

3. Myers vision of sweeping power
a) Power to remove subordinates is inherently part of executive power vested by article II.  

b) His cabinet officers must do his will – must place faith in each, and if he loses faith he must have power to remove him without delay.  To require Senate approval would make impossible unity and coordination in executive administration essential to effective action.  

c) There are different limitations on President’s power to remove agency heads, depending on the nature of the function of the agency. 
d) Article II allows Congress to “vest the appointment of such inferior officers as they think property, in the President alone, in the courts of law, or in the heads of departments. “ – so inferior officers can be removed by 
Congress.   

e) Constitution vests executive power in president alone – has no provision for independent officers.  

4. Differences between Myers and Humphrey’s
a) FTC commissioners are high-level policymakers, unlike postmaster in Myers
b) In Myers, Congress did not create independent officers, it reserved for itself role in removal

c) FTC performs quasi-judicial functions (decides unfair trade practice committed by comp) and also quasi-legislative functions (compiles reports for Congress).  Postmaster does not.  

5. Examples of Removal Power

a) EPA

(1) “at will”



b) State, Justice, Defense, DOT-NTSB
(1) “cause limit”




c) SEC, FTC  

(1) cause limit on removal”

d) Independent Pros 

(1) “cause” by Pres and courts

D. The Relation of Agencies to the Article III Courts

1. Issue

a) Can Congress give agencies authority to adjudicate cases that would otherwise by heard by the court?  Transferring power from Article III courts to agencies.  

2. It is constitutional provided that:

a) There are fair procedures that agency follows

b) That regular model of judicial review applies – review of all questions of law, including sufficiency of evidence needed to support agency fact-finding. 
3. Mistretta impact – upheld constitutionality of US Sentencing Commissions

a) Located within judicial branch with legal power to write sentencing guidelines binding on fed judges

b) President could remove members for “cause”

c) No violation of separation of powers b/c founders did not say that three branches must be entirely separate and distinct

d) Locating commissions in judicial branch was permissible and having Article III judges serve as commissioners did not impermissibly interfere w/ judicial duties.

e) President’s power to appoint Article III judges to serve as commissioners and to remove commissionsers did not unconstitutionally encroach on judicial independence.  
4. Morrison v. Olson – gave court power to appoint independent counsel to investigate crime and prosecute high level political officials

a) President could remove counsel only for good cause

b) Argued that it was unconstitutional b/c it exercised executive power w/o pres control 

c) Not entirely independent, since indep counsel could be fired for good cause

d) Scalia dissent

(1) Humphrey’s held that Congress could create independent agencies if and only if commissioners exercised quasi-judicial and quasi-legislative functions, whereas counsel was prosecutor exercising unambiguously executive powers – allowed Congress to insulate executive officers from presidential control subject only to open-ended balancing test.  

E. Function of the non-delegation doctrine

1. Promote accountability that comes from requiring specific decisions from a deliberative body reflecting the views of representatives of various states – ensuring deliberative democracy with reflectiveness.  

2. No law may be brought to bear against public, infringing liberty, unless diverse members of Congress have been able to agree on particular form of words – safeguarding freedom.  

3. Social contract – allows people to maintain certain private law rights unless there has been explicit authorization for what would otherwise be a common law wrong. 
4. Separation of powers – two political branches must concur before liberties of citizen infringed – would be vitiated if President exercised largely unbounded authority to make and enforce law.  
5. Rule of law

a) Promotes planning by those subject to law – what is permitted and what not.

b) Cabines discretionary authority of enforcement offcials from acting arbitrarily or capriciously
c) Protects against self-interested representation and factional power 

6. Non-delegation doctrine (after Rhenquist’s opinion in Benzene) lives on through state court decisions & National Cable Television dicta – have life when delegations of taxing power are at issue.   

F. INS v. Chadha – removal of the legislative veto

1. Function of veto – inserted into 200 statutes over past 50 years

a) Congress writes enabling act authorizing agency to make rules, but agency has to hand over rules to Congress for review prior to implementation

b) Congress may strike rules by resolution of disapproval passed by either house (unicameral or single-house veto) and veto may be passed by simple majority

c) Agency makes rule and hands it to Congress

d) Congress or one house passes requisite resolution of disapproval and rule isn’t implemented

e) Executive authority is nullified (eg Pres is delegated authority to approve, and then Congress nullifies)

2. Distinguishing facts of this case

a) The veto has individual, rather than regulatory, impact

b) Single house veto  (  BUT since the concern of the majority was that legislation requires bicameralism/presentment, the result would probably be the same regardless

c) Statute for INS required that AG’s decision be submitted to Congress and permitted either house to veto AG’s decision to suspend deportation proceedings

3. Decision

a) Veto violated principle of bicameralism inherent Legislative powers clause b/c exercise of legislative power requires assent by both houses

b) Veto violated both Presentment clauses (Legislative and Presidential) b/c it was attempt to exercise lesiglative power w/o requisite participation of President

4. Policy

a) Congress delegated the power in the first place, so why can’t they exercise targeted veto?

b) Congressional response to end of the legislative veto

(1) technical: more narrow delegations

(2) reality: committees informally affect regulations( isn’t this worse?

(3) nothing: Congress continues to use the veto in cases where no one would have standing to challenge it (funding cases)

(a) even though it’s unconstitutional, the legislative veto is a convenient political tool for everyone

(b) the administrative agencies don’t challenge it, because they could be dismantled

5. After Chadha, what would happen if a statute with a legislative veto is challenged:

a) Severable

(1) assumes Congress would have passed the law even without the legislative veto 

(2) RR: that’s implausible, but that’s what the Court did in Chadha
b) Entire statute is invalid because the legislative veto is so intertwined

G. Congressional Tools outside of Veto
1. Standard tools - Congress (or, more realistically, its committees and subcommittees) exercise these tools of control and influence all of the time.

a) enact highly specific statutes to limit agency discretion

b) amend statutes or use appropriation riders to overturn agency policies that its dislikes

c) use the budget process to reward or discipline agencies depending on their policies

d) exercise formal oversight by committees and subcommittees through investigations, hearings, reports, and publicity to criticize and generate media and public attention over agency policies that it dislikes
e) exercise informal oversight by committees and subcommittees through communications and questions directed at agency management

f) use the confirmation process in the Senate to deny confirmation to appointees whose policy views are unacceptable and attempt to get commitments from nominees to policies that it favors.

2. Tools used less often

a) It can require that regulations be laid before Congress before becoming effective

b) agencies must report regulations that they have adopted to Congress and delay their effective date for a period to enable Congress to review them; 

c) Congress can then adopt joint resolution (which must be presented to the President) to overturn a regulation

d) It can provide that regulations which an agency proposes to adopt will not become law unless Congress authorizes their adoption through a joint resolution (which again must be presented to the President.).

III. The Administrative Process

A. Procedural Requirements for Agency Decision-making

1. Requirements for Agency Rulemaking

a) APA

b) Negotiated Rulemaking Act of 1990 Amendment to APA

c) Regulatory Flexibility Act

d) Small Business Regulatory Fairness Act

e) Paperwork Reduction Act

(1) Forbids agency from collection info from private persons w/o first obtaining clearance from OMB

(2) No person can be penalized for refusal to return unauthorized collections

(3) 1995 Act – OIRA created as separate entity to supervise other federal agencies of dissemination of info to pub
f) Unfunded Mandates Reform Act

(1) Agency has to include explanations on proposed costs, benefits, and burdens of rule and solicit views of various other actors – states, Congress, etc.  

g) Federal Advisory Committee Act

h) National Environmental Policy Act (EIS)
(1) Process

(a) Core of Engineers and Highway Dept. would downplay environmental effects, so it was necessary to have a procedure that would require them to compile info about EIs, as well as have a process for public comment and review.  

(b) EIS would be in draft form, issued for public comment, and then agency would prepare final EIS.  

(2) Purpose:  

(a) To force agencies not only to look at their proposed action v. doing nothing, but also at other alternatives to achieve objective of agency.   

(b) Can think of it as a procedure for systematic decision-making in regulation that tries to systematically identify and consider all relevant factors.  

i) Freedom of Information Act

j) Federal Privacy Act

k) Government in Sunshine Act

2. Compliance with law

a) Rulemaking procedures can help to secure and promote agency compliance with law, which includes constitution, statutes, agency rules 

b) Arizona Grocery – once an agency issues a regulation, it has to follow that regulation, cannot amend regulation by not following it in specific case, has to do new rulemaking.

3. How will procedural requirements fulfill rule of law?

a) Impact of Procedure itself may do it by enlisting adversary process – allowing licensee to have hearing where agency has to present evidence and argument, that that will tend to prevent legal and factual errors – engine for truth.  

b) Licensee has chance to present legal argument about exactly what license requires – how to interpret monitoring data, possible abnormal circumstances.

c) Agency has to receive evidence

d) Agency has to write conclusion that justifies decision

e) Provide a record of judicial review

4. How to provide discretion/influence checking on agency?

a) Check power

b) Input from collected interests and participation

c) Foundation for judicial review – use legal techniques of hearing and judicial review to check agency’s powers.  

d) Transparency – Freedom of Information Act, Sunshine laws.

e) Due Process

(1) Required in cases of adjudication but not of rulemaking – illustrated by Londoner and Bi-Metallic.

5. Why if there is an individual tax liability assessed by an agency (Londoner v. Denver), there has to be a hearing, but not for the legislature?

a) Agency does not have same accountability as elected officials.

b) Hearing ensures that there is some adversarial process – a surrogate for the deliberative process that occurs in the legislature and electoral accountability.  It provides a check on the discretion of the agency.

c) Judicial review also provides another check to determine if the decision was made with adequate consideration and it complied with the statute.  

d) Has to be a standard for the delegation of power, and a hearing will provide adherence to that.

6. Why is hearing limited to adjudication and not to agency rule-making?

a) It would practically be very difficult to get everyone together to participate in the hearing.  There could be some sort of class action device, but the administrative costs would still be high.

b) Facts that matter

(1) Adjudicatory facts are the ones that lend themselves best to having individuals coming in and testifying in a trial type hearing.  Individuals have due process rights to have a hearing to determine adjudicatory facts.  

(2) Legislative facts - In a rule-making situation, it is more general facts and situations that are relevant.  

c) It is only at the adjudication stage when there is a deprivation of your individual life, liberty or property when due process is triggered.  There may be some formal or functional arguments to have a hearing requirement at rule-making.  

d) Maybe your rights are being infringed upon at the policy-making stage?  
(1) The agency will have a notice and comment requirement where people can submit their preferences.  
(2) You can also lobby and try to mobilize friends in legislature.  

e) Where adjudication affects an individual person, the availability of a political recourse may not be effective.  
(1) This is why you need a hearing – the need for legal protections are going to be strongest, and this is why due process kicks in.  
(2) If it’s a larger number of people, then they will likely have a recourse through the political process.  

7. How do you deal with biased rulemaking or adjudication?

a) ALJ would preside over hearing, appointed by civil service board, and would not be controlled by agency – impartial judges.  

b) Private party would have its lawyers.

c) Agency would have a prosecutor presenting agency’s side.

d) There would be a decision by the ALJ that would go to the agency’s head, and anyone who was dissatisfied could appeal to agency’s head.  

e) Rulemaking has become most powerful vehicle for decisionmaking.

B. Overview of The Administrative Process

1. Informal Rulemaking (Notice and Comment) 553
a) Gives general public notification that rule is being contemplated and the language or general description of rule

b) Invites any interested person to submit comments on rule.

2. Formal Adjudication/Rulemaking, 553, 554, 556-557
a) Similar to civil bench trial

b) Permits oral hearing with direct and cross-examination, testimony under oath, and development of complete and exclusive record on which decision is going to be based.

c) Neutral presiding officer (ALJ)

d) Normal state and federal procedural rules typically do not apply

e) There has to be a decision on the record

3. Informal Adjudication, 553, 556-557
a) Procedures vary – minimal procedures are giving reasons for decision (denying benefits) or other actions can require giving notice and opportunity for comment or providing oral hearing.

b) Can be controlled by enabling act or APA or governed by procedural rules of agency.

4. Alternative Dispute Resolution
a) Regulatory Negotiation
(1) Brings representatives from all major groups affected by rulemaking around the table prior to being published in Federal Register.

(2) Negotiated Rulemaking Act to Administrative Procedure Act (1990)

5. Rule-making vs. Adjudication

a) §551(4): Rule( agency statement of general or particular applicability and future effect . . .

b) §551(6): Order( agency disposition that is not rule-making, but includes licensing

C. Determining formal or informal, rulemaking or adjudicatory
1. Sources
a) Organic statute creating agency

b) Look at Administrative Procedural Act (APA) – backup set of procedural requirements that will apply unless they are displaced by something more specific in statute.  

c) Specific statute enacted by Congress (e.g. CWA or CAA)

d) Const due process req.

e) State law 

f) Agency regulation may provide whatever protection if no external source requires a hearing, but it must abide by its regulations.  They are published on federal register and are codified in federal code 

g) Agency policy- agency can make policy through rulemaking or case-by-case unless retroactive effects.

2. Determination

a) Formal Adjudication or Rulemaking?

(1) Adjudication is everything that is not a rule.

(2) If organic statute that establishes agency provides for decision on record after opportunity for agency hearing.  

(3) Formal Rulemaking - is pretty much defunct – hardly exists.  

(4) Formal Adjudication – under sections 554, 556, 557 under APA.  

(5) Came from New Deal era – not a good system unless it has procedure and judicial review.

(6) Uses substantial evidence standard of review

b) Informal Rulemaking

(1) Notice and comment rulemaking - If there is no formal rulemaking (where record is required), then it is notice and comment.  
(2) Notice and comment is notice in federal register and period where comments are allowed.  
(3) This creates a kind of paper hearing.  There are exceptions to this, if there is a public benefit at stake.  Most regulatory decisions have notice and comment rulemaking as standard. 
(4) Standard of review is arbitrary and capricious 

c) Informal Adjudication

(1) There are no APA procedures.  This is 98 – 99% of what government does.  
(2) Decision to fund particular highway is Adjudication rather than rulemaking.  Decision to cut particular forest is adjudication.  

(3) Standard of review is arbitrary and capricious

d) Statutory Rights to an Individualized Hearing

(1) General Question: when the statute calls for a decision to be made by hearing, how far can the agency go in narrowing the range of issues to be heard by rule-making on some issues?

3. Pros and Cons

a) Formal Adjudication vs. Informal Rule-making

(1) Rule-making is more predictable and gives affected parties time to weigh in

(a) higher quality policy decisions

(i) invites broad participation

(ii) more complete information

(iii) encourages agency to focus on broad effects rather than idiosyncratic facts

(b) Enhances efficiency

(i) costs and delays of formal adjudication

(ii) eliminates need to relitigate policy issues in the context of disputes with no material differences in adjudicative facts

(iii) yields much clearer rules

(c) Greater fairness to regulated parties

(i) clearer notice of what conduct is im/permissible

(ii) generally less retroactivity

(d) BUT OMB/OIRA gets in the way of rule-making

(2) Adjudication makes use of the facts of a particular case

(a) individuation(BUT this can be problematic a rule is thereby fashioned

(b) sometimes adjudication allows agency to develop policy more subtly, and with less scrutiny

(3) Other factors to consider in making the choice

(a) certainty: how certain is the agency about what policy it wants to adopt?

(b) frequency: how frequently does the agency anticipate the question will come up?

(c) comprehensiveness: is the issue inherently entangled with other issues that would better be addressed comprehensively?

(d) busy-ness: what other issues are currently pressing for the agency’ attentions
D. Informal Rulemaking

1. General:

a) Flow-chart
(1) Idea for rule-making: General Public, Regulated group, Agency staff/head (§553(e))

(2) Decision to undertake: Agency staff/head, OMB

(3) Formulation of Proposal: Agency staff, OMB, Regulated group (NRM), Potential beneficiaries 

(4) Notice of Proposed Rulemaking: Agency staff (§553(b))

(5) Comment Period: Public, Regulated bodies, Other governmental agencies (§553(c))

(6) Agency consideration of comments: Agency staff, OMB (§553(c))

(7) [second round comments and consideration]

(8) Publication of Final Rule: Agency staff/head (§553(c))

b) Publication of general notice of proposed rule.  
(1) time/place/nature
(2) legal authority
(3) “either the terms or substance of the proposed rule or a description of the subjects and issues involved” –Exceptions: 
(a) interpretive rules, general statements of policy, or rule of organization procedure, or practice

(b) good cause exception

c) After notice

(1) the agency shall give interested persons the opportunity to participate through submission of written data, views, or arguments with or without opportunity for oral presentation.

(2) After consideration of the relevant matter presented , the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose

(3) When rules are required by statute to be made on the record after opportunity for an agency hearing( §556-557 instead (no comment period)

d) Comparison is to legislature, which is not subject to procedural requirements per se( but remember we don’t let agencies do whatever legislatures do( that’s why we have the APA to control the administrative rule-making process

e) APA Language (§ 553)

(1) § 553(b): Notice: proposal published in Federal Register

(a) time, place, nature of proceedings

(b) legal authority

(c) terms/substance of proposed rule OR description of subjects/issues involved

(2) § 553(c): opportunity for comment; incorporate in the rules adopted a “concise general statement of the basis and purpose” 

f) Issues:

(1) How much  notice is required?

(2) How much difference is allowable between proposed and final rule before new proposal required?

(3) How much explanation of what studies the rule is relying on?

(4) How much explanation as to why adopting final rule?

(5) In what way must the agency respond to comments?

2. Rule-Making

a) Proposed Rule( Adopted Rule: “logical outgrowth”

(1) APA language:

(a) 553(b)

(i) notice needn’t even have terms and substance of the proposed rule; could just describe the subjects/ issues involved; 

(ii) if the proposed rule is published, maybe rule could change completely

(b) does §553(c)

(i) “the agency shall give interested persons an opportunity to participate in the rule making”

(ii) whether this is an obstacle depends on the background interpretation

(2) remember Vermont Yankee (no new process) and Greenwich Collieries (1946) rules

3. Ex Parte Communications with Rule Makers

a) HBO v. FCC (D.C. Cir. 1977, p. 1051)—old case

(1) two tracks

(a) public notice and comment rule-making proceedings

(b) ex parte contacts from industry

(2) court: after notice, then there can be no more ex parte contacts

(a) justified by Overton Park-type reasoning that the record must be reviewable

(b) BUT APA provisions on ex parte do not apply to informal rule-making

(c) BUT why draw the line and the publication of the NPRM?

(d) ( despite Overton Park, this is probably over-ruled by Vermont Yankee
(3) middle ground?

(a) put ex parte written submissions in the docket

(b) some indication that conversations took place in the docket

b) Sierra Club v. Costle (DC Cir. 1981, p. 1069)—(presidential) ex parte influence in informal rule-making

(1) this case is anomalous because Clean Air Act uses hybrid rule-making

(a) docketing requirements in this case may stem from hybrid rule-making

(b) informal rule-making under the APA would probably require even less

(2) views of president

(a) coordinator of national policy

(b) partisan politician

(c) horse-trader

(3) court strongly presumes that the president is acting as coordinator of public policy

(a) president is always acting in all three capacities

(b) court refuses to order discovery to substantiate the legitimacy of president’s actions

(c) but note: FN6: if it is substantiated that they are “conduit” communications, not OK

(4) Senator Byrd’s communications

(a) FN9: news account is not enough evidence

(b) if there was an affidavit, then maybe enough to order discovery

(c) but still need to prove that it was what the agency based rule on( impossible

(5) Remember: these contacts can only affect the rule so long as it remains consistent with the statute( review under “arbitrary and capricious” standard

(6) note: FN 5: interagency documents to be docketed, but excluded from interagency review

(a) can not look at these documents under arbitrary and capricious review

(b) but probably can be looked at to determine whether agency was subject to impermissible pressure

E. Informal Adjudication
1. Right to Hearing

a) Right to appear personally before an agency and to be represented by counsel. Also agency must conclude within reasonable amount of time.  555(b)

b) Enforcement of subpoenas and reports can only be done as authorized by law.  555(c), (d).

c) Agency must give prompt notice and explanation of the denial of any application, petition, or other request.    555(e)

d) Licensing revocation or suspension requires a prior warning and opportunity to correct the problem, unless willfulness or public health, interest or safety...  Former license does not expire until the application of renewal has been finally determined.  558(c).

2. APA §556 

a) Does provide for lack of hearing: “In rule making or determining claims for money or benefits or applications for initial licenses, an agency may, when a party will not be prejudiced thereby, adopt procedures for the submission of all or part of the evidence in written form”

3. APA §555: the minimal default requirements for informal adjudication( vague rights to counsel, notice of grounds for denial

F. Formal Adjudication

1. §554: Adjudication – Define in terms of APA guidelines
a) ( only applies in case of “on the record after an opportunity for an agency hearing” (exceptions)

b) persons entitled to notice, shall be timely informed

(1) time/place/nature

(2) legal authority

(3) matters of fact and law asserted

c) interested parties

(1) submission and consideration of facts, etc. when time, nature of proceeding, and the public nature permit, and 

(2) to the extent that the parties are unable so to settle( §556-557

d) ex parte rule . . .
2. Flow chart:

a) initiating event: interested public, license applicant, enforcement staff

b) investigation: agency staff, investigatory subject (§555 (c,d))

c) decision to go forward/notice: agency staff or head, parties (§554, 558)

d) pre-hearing: parties, agency staff, ALJ (§554, 555, 557(d))

e) hearing: parties, agency staff, ALJ (§554(c,d), 556, 557(d))

f) decision: ALJ or responsible official (§554(d), 557, 558)

g) review: parties, agency staff, agency head or board (§557)

h) decision on review: agency head or board (§557)

3. Adjudicatory hearing vs. judicial trial

a) agencies often have control of the prosecutorial function

(1) note: §554(d) provides that the ALJ may not be responsible to or subject to the supervision or direction of an employee or agent engaged in the performance of an investigating or prosecuting function

(2) note also provisions on ex parte contacts below

b) agencies participate in non-judicial activities (like testifying before Congress)

c) agencies use adjudication to set policy (whereas federal courts are merely supposed to “interpret” the law)

4. Decision-Making

a) Adjudicative Notice

(1) Federal Courts

(a) general: only “facts that are not subject to reasonable dispute” can be noted

(b) Legislative facts: no FRE governs

(i) notice taken

(ii) no opportunity to respond

(c) Adjudicative  Facts: FRE governs

(i) notice can be taken

(ii) but only if party is given opportunity to respond

b) APA §556(e): “When an agency decision rests on official notice of a material fact not appearing in the evidence in the record, a party is entitled, on timely request, to an opportunity to show the contrary”

5. Decision-Makers

a) ALJ in/dependence

(1) appointment/removal

(a) appointment by Office of Personnel Management

(b) removal under §7521 for cause

(2) decisional independence: what influence can agency exert on ALJs?

(a) Agency can always reverse individual decisions

(3) models

(a) agency model: agency hires, runs, and disciplines ALJ

(b) hybrid model: 

(i) OPM hires, Merit Board disciplines

(ii) work within the hierarchy of the agency

(iii) ( this is the current method, and it probably won’t change

(c) ALJ core model: 

(i) centralized, generalized core of ALJs

(ii) advantage: objectivity / legitimacy

(iii) disadvantage: loss of expertise / efficiency

G. Negotiated Rulemaking (Reg/Neg)

1. General

a) Definition: use of participation of interested parties before the notice and comment period

b) Procedure

(1) notice in the federal register announcing the intent to use negotiated rule-making and listing the proposed participants, agenda, timetable, etc.

(2) additional persons can apply to participate

(3) the public has 30 days to comment on the proposed procedure

c) Judicial review: review of the procedure relating to the establishment/termination of the negotiated rulemaking committee is not allowed, although the final rule may be reviewed

2. Standard Influences on Agency Rulemaking Process,  3 Part System

a) Arbitrary and Capricious Review Standard, Rulemaking with Hard Look Review

(1) Congress->Statute->Agency->N+C->Rule->Judicial Reviews

(2) Cost Benefit OMB/EO Analysis 

b) President->OMB->Agency

(1) Informal Process Bureaucratic Process 

c) Informal Interests, Private Interests->Agency 

3. Problems with standard rulemaking process:

a) The ossification of the regulatory process has lead people to suggest a negotiated regulatory process – get all of the adjudicatory parties on the table to put in place a rule and cut back the time periods that are involved in the standard rulemaking process.  

b) Long notice and comment period:  Negotiated Rulemaking will cut short the notice and comment and response to the notice and comment period, b/c the proposed rule will already be like a consensus document.   

c) The long time span for the standard rulemaking process makes it difficult for rules to be promulgated during a 4 year presidency.  

d) The long time span has lead agencies to make policy through interpretive guidelines, policy statements, guidelines, and other informal arrangements not subject to notice and comment rulemaking.  

e) Substitute reasoned decision-making for hard look review – reduce extensive record and explanations in favor of negotiated rulemaking.  

4. Problems with negotiated rulemaking:

a) Who participates – finding groups with common positions

(1) Too many interests want to participate

(2) Some groups may not exist at time regulation is proposed since they do not know that they would be affected by the regulation, e.g. Scenic Hudson

b) Still have to go through notice and comment and judicial review and anyone can have standing to seek judicial review, and there will still be hard look review and discretion

(1) Some people want to limit standing to those who were not involved in the negotiated rulemaking process

(2) Cut back on scope of judicial review

c) What kind of procedures will govern the negotiated rulemaking

d) Rejects theory that agencies have the expertise and the responsibility not to delegate their authority

IV. JUDICIAL REVIEW OF ADMINISTRATIVE ACTION

A. History of Judicial Review

1. Pre-1960s

a) Administrative and Regulatory Protection was limited to common law protected interests – one of the primary ways of getting judicial review of statutes was to bring a tort suit against the officer.  Officer would bring an affirmative defense of statutory authority – that legislature had authorized officer to commit what would have been a private common law wrong.  Then the court would decide the statutory authority affirmative defense of officer.  

b) The only person who could get a hearing at the agency level in advance of decision were the individuals who were going to be affected by suffering deprivation of common law protected interest.   

c) Due process at constitutional level (hearing rights) and non-constitutional rights were restricted to these individuals.  Prior to 1960s, courts rarely set aside agency decisions.  

2. 1960s

a) The rights revolution (civil, environmental) plus the Vietnam war (disillusionment with authority and distrust of government) triggered basic changes in Congress to create numerous social regulations under Johnson – vast expansion of social welfare state (medical, federal housing, insurance).   

b) The reaction in the courts to these developments was a transformation of administrative law – the expansion of interests protected by due process beyond persons who suffered some deprivation of common law interest to persons who were deprived of some state-granted entitlement (Goldberg v. Kelly).  

c) In federal administrative law in federal court interpretation – another type of expansion of protected interests into right to a hearing and a right to judicial view to beyond persons directly adversely subjected to regulation to the beneficiaries of regulatory persons – consumers, environmental groups, and other third party interests who had previously been relegated to the political process to protect their interests.  This happened because of lack of faith in administrative agency and government in protecting their interests.  

d) Ralph Nader published numerous books – muckraking exposes on the FDA (Chemical Feast), ICC, EPA, etc.  Sense of progressive agency failure – that they have not lived up to the New Deal expectations, and that the courts should be mobilized to address these failures.  

B. Availability of Judicial Review- when is judicial review appropriate?
1. Analysis

a) Whether the case may be taken to court?

(1) 701 – no review where there is statutory prohibition or where agency action is committed to agency discretion by law.  

b) When judicial review is appropriate?

c) What kind of review will court perform on the merits?

2. Congressional bounds in agency creation

a) Non-delegation doctrine

(1) Only two cases overturned during New Deal era (NIRA) for Panama Refining v. Ryan and ALA Schechter Poultry

(2) Customs office and treasury pre-dated constitution

b) Marshall’s limits on delegation – Congress must establish outline of regulatory program but agency can “fill in details.”

c) Later cases 

(1) Delegation limited to determining a contingency

(2) Congress, by statute, set primary standard

(3) As long as Congress stated an intelligible principle for agency decisionmaking

3. Requirements for Judicial Review

a) Jurisdiction – show that there is a statute that gives the court jurisdiction.

(1) Generally not an issue – organic statute that creates agency usually grants jurisdiction

(2) Defend an enforcement action against you – bring it up in defense

(3) Federal courts have jurisdiction of federal subject matter – show under 1331

(4) DC Circuit – most statutory challenges go there

(5) If it is an enforcement action, gov’t has to bring case in federal district court

(6) Establishing subject matter jurisdiction before the court

(a) Look to enabling act

(b) Look to Title 28 of USC

b) Sovereign Immunity

(1) APA 702 amended in 1972 to eliminate defense of sovereign immunity in cases in which Ps not seeking monetary damages.  

(2) Law of England where you could not sue the Crown

(3) Federal Tort Claims Act – all tort cases have to be brought under 1346

(a) Cannot bring actions against decisions that were discretionary

c) Reviewability/Preclusion
(1) APA 702 – review available in accordance with law except where statutes preclude review either expressly or implicitly

(2) Typical review situations

(a) Common law right or statutory right

(b) Adversely affected or aggrieved

(3) APA 701(a) establishes two types of preclusion

(a) Matters that are precluded by statute – requires statute outside of APA that expressly prohibits court from reviewing agency decision.    May also place limits on timing and scope of review.  

(b) Matters that are precluded b/c they are committed to agency discretion

(i) APA 701 contains list of exceptions to judicial review.  

(4) Factors to determine whether action is within agency discretion

(a) Whether broad agency discretion already exists

(b) The expertise and experience necessary to understand the subject matter

(c) The managerial nature of the agency

(d) The propriety of judicial intervention and the ability of a court to insure correct results

(e) The need for informality and speed in agency decisions

(f) Whether other controls on agency discretion exist

(5) Abbot Labs and Overton park establish presumption in favor of judicial review – presumption is so strong that it can only be overcome by clear and convincing evidence to the contrary. 
d) Standing

(1) General requirements

(a) Injury in fact

(b) Causal nexus

(c) Redressability must be possible with success
(d) Must satisfy minimum “case or controversy” requirements under Article III

(2) Up to courts to decide who has right to bring case

(a) Federal cases – Article III – doesn’t say who can bring suit in federal courts, so courts have taken it upon themselves to decide who has standing.  

(b) Basic premise – not everyone has a right – someone has to have a particularized interest in the action.  This is b/c due process only protects individuals, other remedies through political process.

(3) APA 702

(a) “A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of the relevant statute, is entitled to judicial review thereof. . . .

(i) Nothing herein (1) affects other limitations on judicial review or the power or duty of the court to dismiss any action or deny relief on any other appropriate legal or equitable ground; or (2) confers authority to grant relief if any other statute that grants consent to suit expressly or impliedly forbids the relief which is sought.

(ii) interpreted to reach the limits of Article III + prudential requirement of “zone of interests”

(b) 1946 – APA enacted, grants right of review to person suffering legal wrong b/c of agency action, or adversely affected or aggrieved.

(c) Collective action problem – rectifies this.

(4) Data Processing – two prong test
(a) Injury in Fact (Article III?)

(b) Arguably within zone of interests (“Prudential”) – economic or otherwise - protected or regulated – extending standing to regulatory beneficiary interests

(5) Sierra Club v. Morton – trees don’t have standing
(a) Traceability of personal injury to agency decision

(b) Redressability 
(6) Lujan v. Defenders of Wildlife
(a) Public has no general standing to enforce laws of land.  There must be some individual injury or right infringed upon.   

e) Ripeness – looks at characterization of issue 

(1) APA 704 Final Order Requirement

(a) Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a court are subject to judicial review.  A preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject ot review on the review of the final agency action.  

(2) Definition 

(a) Is issue sufficiently mature and sufficiently crystallized to be a dispute with which the court can deal.  

(b) Courts should not review actions until the decision is final – cannot be at a preliminary stage

(3) Abbot Labs – rule was not yet enforced by FDA, but Court held that it was ripe

(a) Whether issue presented to court is fit for review (legal fitness test)

(b) Whether withholding review would impose a substantial hardship on the party seeking review.  

(i) Party has to comply with rule that it believes is invalid

(ii) Party has to risk an enforcement action and the inherent penalties for failure to comply.  (printing expenses incurred in complying with generic brand inclusion was sufficient hardship)
f) Exhaustion of administration remedies – looks at where dispute lies within organizational structure.  
(1) Exhaustion analysis

(a) If rule is not yet approved by final agency administrator, then not exhausted.

(b) Mitigating factors in favor of exhaustion

(i) If agency has no power to grant remedy sought

(ii) If agency has already made up its mind on issue (futility factor)

(iii) If federal court P would be irreparably injured

(iv) If attack mounted in court goes to constitutionality of agency’s structure

(2) McKart factors – why litigant should stay within agency
(a) Letting agency apply its expertise to the matter

(b) Respecting the autonomy of the agency (separation of powers)

(c) Prevent review on incomplete record

(d) Cutting down on court docket

4. Citizen Suit Provisions

a) Private attorney generals

(1) Allows private citizens to aid government enforcement by bringing actions against those alleged to be in violation of the laws.  

(2) 304(1)(1) of CAA

(3) Allows any person to commence suit against “any person” alleged to be in violation of the law.  Rare until 1982, when NRDC undertook national campaign to use citizen suits to counteract decline in enforcement by Reagan administration.

(4) Cannot be pending enforcement action against Defendant

(5) Has to be a 60-day notice in advance to gov’t from Plaintiff to allow violation to be corrected by D or to allow gov’t to initiate enforcement action.  If gov’t doesn’t initiate, then citizen suit can proceed.

(6) Any person can bring enforcement action, but Supreme Court in Lujan case has concluded that person who brings suit must have injury in fact from Article III – still has to satisfy those requirements.  

(a) Competitors can bring enforcement actions – one company is violating and is hurting the other through unfair competition – lesser cost of operating.

(b) Where standard is enacted through APA, zone of interest test is required.  But Congress legislated that it wasn’t required here – only injury in fact.  

(7) Record of violations is all on public record

(8) Sanctions that are imposed

(a) Injunction

(b) Civil penalties

(c) Award of attorney’s fees to successful or partially successful P.  

(i) Each party bears his own litigation costs if he loses or if it’s a stalemate.  

b) Action-forcing suits

(1) Allow private citizens to commence actions to force federal agencies charged with enforcing legislation to perform their non-discretionary duties (304(a)(2) of CAA.

(2) Limited to non-discretionary duties, otherwise review must be sought in court of appeals under arbitrary and capricious standard.  Most agency action (like determining specific content of regulation) falls within agency discretion (Scenic Hudson, State Farm, Nova Scotia)
(a) Used often to force compliance with deadlines.

(b) Sierra Club v. Ruckleshaus – EPA had non-discretionary duty to develop program for prevention of significant deterioration of air quality.  

(3) To force agency decisionmaking to change standards in light of new information published by the agency (EDF v. Thomas).  But CWA allows EPA discretion when to change standards.  
(4) EPA does not have a nondiscretionary duty not to abuse discretion.  

(5) Problems

(a) Forced EPA to take hasty and ill-considered action

(b) Required premature enforcement of controversial measures provoking backlash against environmental movement

(c) Cased EPA priorities to be unduly influenced by environmental groups

c) 307 of CAA – judicial review of agency action.

d) APA Judicial review 

C. Standards of Review for Questions of Fact – what kind of review performed?

1. De novo review

a) Leaves no room for doubt

b) Reviewing court need not pay attention whatsoever to agency’s findings or conclusions

c) Case comes into court as if there were no decisions at agency level

2. Substantial Evidence

a) Defined in Consolidated Edison v. NLRB
(1) “something more than a mere scintilla.  It means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”

(2) An agency decision supported only by a tiny bit of evidence is no good.

b) Universal Camera v. NLRB
(1) an agency must review record as a whole, examining both the evidence supporting and opposing the decision, to determine whether decision is supported on the entire record by substantial evidence 

(a) examiner’s finding based on witnessing the testimony subject to clear error standard by agency

(b) examiner’s conclusion of law and policy subject to de novo review by agency

(2) and whether a reasonable person looking at the same record would have found the same thing.  
(3) Standard: §706(E): formal rule-making and adjudication (or otherwise reviewed on the record of an agency provided by statute)( substantial evidence

(a) but what does substantial evidence mean?

(i) preponderance(50%+

(ii) clearly erroneous( judges get the least deference

(iii) substantial evidence( agency gets mid-level deference 

(iv) what juries get (to avoid directed verdict)( juries get the most

(4) NLRB must consider ALJ’s findings

3. Arbitrary and Capricious

a) Overton Park

(1) The “decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.”

(2) Analogized to Rule 52(a) of FRCP “clearly erroneous test” for overturning trial court’s findings of fact – but this is an erroneous reference

(3) DC Circuit test – equates with rational basis – action will be reversed only if action lacks rational basis.

b) Data Processing – Scalia

(1) Difference between substantial evidence and a&c is just of analytical process (looking at official record rather than paper hearing trail) rather than analytical substance

(2) Both are reasonableness tests

4. Picking the standard of review

a) Does the enabling act specify term for judicial review?

b) Does court have authority to provide a de novo hearing? (very uncommon)

(1) De novo proceeding is permissible only when statute specifically authorizes it

(2) 706(2)(f) says de novo review, But courts don’t like using de novo review – too much work and too little deference to agency discretion. 

(3) Other instances – from Overton Park
(a) When action is adjudicatory in nature and the agency’s fact-finding procedures are inadequate

(b) When issues that were not before the agency are raised in a proceeding to enforce nonadjudicatory agency action

c) Does the substantial evidence standard apply?

(1) Marshall – back to express language of 706 – only in case subject to sections 556 and 557 of title or otherwise reviewed on the record of an agency hearing provided by the statute

(2) Only for formal rulemaking or adjudication or an individual trial-type proceeding that is subject to substantial evidence

d) Arbitrary and Capricious

(1) Whether decision was arbitrary, capricious, or an abuse of agency discretion

(2) The residual ground in 706(2)(a) – used generally for informal rulemaking or adjudication
5. Judicial Review under the APA - 706

a) Arbitrary and capricious (informal) - APA 706(2)(a)
b) Abuse of discretion - APA 706(2)(a)
c) Otherwise not in accordance with law

d) Contrary to constitutional right, power, privilege or immunity

e) In excess of statutory jurisdiction, authority, or limitations - APA 706(2)(c)

(1) Limitation on agency authority, e.g. OSHA can only regulate significant risks (Negative Right)

f) Short of statutory right

g) Without observation of procedure as required by law

h) Unsupported by substantial evidence (formal rulemaking, 556, 557 case)

i) Unwarranted by the facts (de novo court proceeding)

6. Court’s review of questions of fact and deference to agency decisions
a) If agency’s were free to make a decision regardless of the facts, without a reasonable basis, then they could effectively rewrite the statute.  

b) Parallels appellate court’s general deference to trial court’s finding of fact.  

c) Substantial evidence test equated with test used for finding a directed verdict.  Allentown – Court suggested standard was similar to that used for reviewing jury verdicts.  
d) Reviewing courts usually give agency great deference in determining credibility of witnesses

e) Judges might give agency’s far more leeway in cases that require technical expertise (Hand in Universal Camera 2)

D. Judicial Review of Questions of Law (Herein of Statutory Interpretation)

1. Chevron analysis
a) Step 1: is Congress’s intent clear?

(1) INS v. Cardoza-Fonseca: use traditional tools of statutory construction (dissent says only from the face of the statute)

(a) Clearest indication of Congressional intent – the words that they chose and that was passed by a majority of the Congress.  

(b) Court is there to make sure that agencies comply with direction of Congress.  Agency will look upon language for construction.  

(2) Legislative history

(a) cases are all over the place:

(b) 1 congressman is not enough

(c) a conference committee report without opposition is enough

(d) (but in the middle, who knows

(3) Canons of construction

(a) cases are all over the place:

(b) a good approach: to the extent that the canon would be known to Congress, it should be used

(i) construction to avoid a constitutional question

(ii) legislation of Congress, unless a contrary intent appears, is meant to apply only within the territorial jurisdiction of the US

(iii) ambiguous statutes should be construed in favor of American Indians

(c) and if Congress doesn’t like it, then it can amend to clarify

b) Step 2: defer to agency interpretation of organic statute if agency’s interpretation is reasonable
(1) categories of agency action:

(a) agency  with rule-making power making policy through rule-making gets most deference 

(b) agency with rule-making power making policy through adjudication gets a lot of  deference

(c) agency without rule-making power making policy though adjudication gets some deference 

(d) agency with no rule-making or adjudication powers gets no deference (Atchison, Topeka, Santa Fe, 7th Cir 1994)

(e) ( courts aren’t supposed to favor rule making  to adjudication

(2) does long-standing interpretation get more deference?

(a) some courts still use this sliding scale

(b) but some courts use the Chevron approach 

(3) agencies get maximal deference when interpreting their own regulations

2. Pre-Chevron – case by case evaluation

a) Traditional tools of statutory interpretation

b) Forms of agency lawmaking:   

(1) Legislative Rules – more debate, more issues aired – more sides to the issue.  (statute cannot be operative unless and until agency adopts regulation to implement the statute)

(2) Interpretive rules – less deference than legislative rules.  

(3) Adjudication - Entitled to less deference b/c with adjudication – only one party involved.

(4) Guidance – policy guidelines developed for agency people to follow.  Some deference given, but not tons.  

c) Longstanding and consistent interpretations – given much deference
d) Contemporaneous interpretations

e) Relevance of agency expertise

f) Confidence in agency

g) Inherent persuasiveness of position
3. Post-Chevron 

a) Justices are getting tired of case-by-case approach and are looking for a more general approach. 

b) Says that if statutory provisions are ambiguous, then Congress intended to allow agency to construe ambiguity in statute.  

c) Involves policy judgments – more appropriate for agency heads to make.  

d) MCI and American Mining Congress demonstrate that although Congress will give agency discretion in statutory interpretation, the agency cannot go beyond the plain meaning of ordinary words (modify – MCI; solid waste – American Mining).  

E. Judicial Review of Agency Exercise of Discretion (Informal only & Procedural focus
1. Introduction

a) APA 706 – Courts set aside decisions that are “arbitrary, capricious, or an abuse of discretion.”

b) Beyond 555(e), nothing else in APA governing informal action

c) Overton Park established a presumption in favor of judicial review of informal agency actions

2. Overton Park analytical test

a) Construes relevant statute to determine scope and terms of agency’s authority to determine if agency is acting within authority conferred.
b) Process of reviewing court: Secretary’s decision is entitled to a presumption of regularity, but will be subject to a thorough, probing, in depth review (a “hard look)

(1) reviewable?

(a) not statutorily precluded

(b) not committed to agency discretion (there is “law to apply”)

(2) find standard( arbitrary and capricious is still a substantial inquiry under generally applicable standards of §706

c) Did the Secretary act within the scope of his authority

(1) If agency has discretion to chose among two more more courses of action, was Secretary’s decision based on a consideration of all the relevant factors?  

(a) Has there been a clear error of judgment?

(b) Although this inquiry into the facts is to be searching and careful, the ultimate standard of review is a narrow one.  The court is not empowered to substitute its judgment for that of the agency.

(2) Did the Secretary’s action follow the necessary procedural requirements?

d) If agency has exercised its discretion based on all relevant factors, Court will consider whether agency’s weighing of all relevant factors was “arbitrary, capricious, or an abuse of discretion or otherwise not in accordance with the law.”

3. Definition of Hard Look Doctrine

a) Courts required agencies to take a hard look at their own decisions – made agencies consider all relevant facts and opinions bearing on their discretionary policy choices.

b) Courts also took a hard look at agency decisions to look at the logical and factual basis for the decision and make sure agency has made reasonable decision.  

c) Focuses on procedure that agency followed in making decision.  

d) Requirements of hard look

(1) Develop record to document factual and analytical basis for decision

(2) Explain in detail the reasoning

(3) Give adequate consideration to evidence and analysis submitted by private parties

e) Remedy if court decides “hard look” has not been applied

(1) Court remands case to agency so that they can develop a better basis for their decision.  

(2) Can still come to the same decision, but must develop record. 
f) Judge Leventhal in Greater Boston TV – Courts should look for certain “danger signals” to determine severity of hard look.   

4. Some agency decisions not reviewable by courts

a) Examples

(1) Decision to terminate an investigation

(2) Decision not to proceed with an enforcement matter

(3) Agency’s determination in areas that are so complicated and multifaceted that they cannot be reviewed by non-expert court.
b) Must be dealt with inside the agency or in the legislative branch
5. Grounds for reviewing procedural aspects of informal actions

a) Whether the action complies with procedures set out in enabling act or in APA

b) Whether procedure complies with existing agency procedural regulations

c) Whether procedure is compatible with constitutional due process – balancing test

(1) Private interest affected

(2) Risk of error inherent in existing procedures

(3) Interest of the gov’t 

6. What is the point of hard look review?

a) Courts trying to improve democratic character of administrative process.

b) As a substitute for non-delegation doctrine, courts attempting to make administrative process more open to affected groups.

c) Adequate consideration of alternatives and objectives is effort to ensure form of interest representation at agency level – interest group pluralism – well-functioning democracy allows all affected groups to press their preferences on gov’t to ensure aggregation of interests and preferences.

d) Part of jducial effort to ensure process of democratic deliberation at agency level.  

e) If you assume that administrative judgments are political in character, then hard look review makes sure that political process works well – not subject to domination or capture by narrow interests.  Prevents serious errors of analysis and distortion of expertise by narrow political interests – ensure healthy application of specialization and serve to insulate experts from political forces. 
7. Judicial review of discretion in the face of scientific uncertainty

a) Lead Industries will allow grant agency discretion in decision-making in face of “dueling experts.”  Allows EPA to provide for adequate margin of safety when there is scientific uncertainty.  
b) Ethyl has two competing views – Leventhal calls for substantive review, while Hazelton calls for creating procedures to ensure a fair review, but that courts are not equipped to review substantive technical data to determine whether there has been an abuse of discretion.  
c)  Common law
(1) Damages only granted ex post

(2) Injunctions only granted ex ante if activity poses imminent and substantial likelihood of serious irreparable harm

d) Burden shifting
(1) Does agency have burden to demonstrate clear harm before regulating?

(2) Or does industry have burden to show product safety before approval (FDA, pesticides)

e) Precautionary Principle
(1) Focus is on harms where risk is uncertain, do not weigh costs of regulating highly.  
(2) Types of PP

(a) PP1 – scientific uncertainty should not preclude regulation that pose significant risk (in most intnat’l treaties)
(b) PP2 - regulatory controls should incorporate margin of safety; activities should be limited below level at which no adverse effect has been observed or predicted

(c) PP3 – Activities that present an uncertain potential for significant harm should be subject to best technology available requirements to minimize harm unless proponent of activity can show that the present no appreciable risk

(d) PP4 – Activities that present uncertain risk should be prohibited unless proponent can show it presents no harm.  

f) Principles of precautionary principle.  
(1) Principle has to be relevant to standard for risk management, but statute often doesn’t clarify this.   So where statute doesn’t resolve the question, agency will have to come up with principles to deal with risk assessment and management.  

(2) Absence of certainty with respect to risk should not preclude regulation – don’t have to show that actual harm will result at levels targeted for regulation.

(a) Ethyl – rejects argument of lead additive industry that statute precludes regulation unless EPA can show that harm will result.

(b) Benzene – significant risk must exist before OSHA can regulate
(3) Margin of safety issue – best guess may be a certain thing, but what margin of safety should be built into it?  Still significant uncertainty associated with best guess. 

(4) In the face of uncertainty, assume the worst.  Either prohibit activity that creates risk or create BACT reg.  

(a) Delaney– if substance is shown to cause cancer to rat in lab test, it may not be added to food or cosmetics.  

(b) Once risk is let “out of the bottle”, it may be very hard to put it back.  E.g. with GMO foods, once the crops are being grown, it will cross-fertilize in another species that wasn’t predicted.  

(i) Environmental irreversibility – once species are gone, it is irreversible.

(ii) Political/Social system irreversibility – once a decision is made, it is hard to go back and invalidate or reverse the decision.

g) Alternative approach to PP - Maximize net benefits to society

(1) Balance expected harm posed by activity w/ expected benefits

(2) Risks posing risk of large harm will justify adding risk premium in determining expected value of harm

(3) Regulators should adopt most appropriate type of reguolatory instrument to deal with given activity and risk

(4) Should not be restricted to using only prohibitory or BAT versions – any type

(5) Also should be done in steps – can regulate in steps and reconsider when better data

V. CASE STUDY: THE CLEAN AIR ACT AND ITS IMPLEMENTATION

A. Introduction to the Clean Air Act

NAAQS

     |

SIP requirements for 1000000s for air pollution sources

     |

Permits

     |

Enforcement Actions

1. What are the agency’s priorities?  Resources (budget, political, etc.).  Environmental – what risks are they going to tackle first?  

2. Congress wants to set specific deadlines on the standards as a forcing device – a kind of backlash against Nixon, whom EPA interpreted as trying to avoid regulation.  

3. Congress assumed that the new environmental groups (ED, NRDC) would bring these suits.  The groups were working closely with Senator Muskie and so the Senate wrote in the citizen suit provisions into the statutes and also awarded attorney’s fees to the winner.  

B. How a Bill Becomes a Law: The Story of the 1970 Clean Air Act Amendments

1. Background 

a) Current

(1) Section 111:

(a) Sets clean air standards for new sources (NSPS) – part of the suite of additional federal emissions controls on top of the NACSIP.   

b) 1970 law 

(1) Performance standard – a certain level of performance that they will set and it is up to the source to decide how to comply with it.  

(2) The standard will be determined by the degree of emission limitation achievable through application of best system of emission reduction taking into account the cost of achieving the reduction.  
c) 1971 EPA Regulation was 1.2 lbs SO2/MBTU 

(1) Technology forcing statute

(a) Technology does not actually have to be in operation, but has to be adequately demonstrated.   

(b) EPA can demonstrate that technology is adequate other than by showing that it is actually used – the reason for this was that prior to 1970 the industry had no incentives to develop new cleansing technology so that best available at that point was a fairly low standard.  

(c) It effectively ends up incenting industry to use technology on which standard is based, since EPA will fine them if the alternate system does not work as well.  

(2) EPA based standard on assuming that industry was using high sulfur coal, so the standard was higher.  

(3) There was a deadline set in 1970 to meet national air quality standards by 1977.  

(4) The auto standards required a new 90% reduction in emissions controls.  

d) 1977:

(1) Detroit had not achieved reduction

(2) National air quality standards were not achieved

(3) In LA the air quality was 6 times worse than the national standards

(4) Environmental groups forced states to adopt transportation standards

(5) EPA was forced to tell LA that auto use had to be reduced by 90%

(6) Congress had to act against the tremendous political pressure and pushed back deadlines, but political forces moved in to address other issues, like changing Section 111.  

e) How to set the new standards?  Should they use low sulfur coal or high sulfur to set the standards?

(1) Environmentalist interests:  Low sulfur coal is mined through strip mining, while high sulfur coal is mined underground.  So there are tradeoffs associated with both types of coal.  

(2) UMW:  Eastern coal miners have much more political power – many more miners.  Low sulfur coal is very capital intensive and there is not much labor required.  

(3) Utilities – no new regulations, but if there has to be regulation they would prefer flexibility to use cheapest cost alternative.  So utilities prior to 1977 are happy with the status quo, as are the western coal interests.  

(4) Regional interests, the customers of the utilities – the new regulations mean higher electricity prices (in the east) under the current system.  The people losing out the most are the western customers and western industry.  Regional competitive advantages – industries can runner cheaper with more flexible regulations. 

(5) Dominant message being given politically – don’t mess with Eastern coal.  In the changed 1979 regs, the EPA gave something to the environmentalists and something to western coal.  Congress reacted through passing the 1977 amendments.  

f) 1978 proposed regulations

(1) Low sulfur

High sulfur

(2) .18 lbs

1.2 lbs

(3) 85%

85%

g) 1979 Final

(1) Low sulfur

High sulfur

(2) .36 lbs

0.8 lbs

(3) 70%

90%

C. Types of Regulatory Standards

1. Health/Environmental Quality Standards without regard to cost or feasibility exemplified by NAAQS under CAA.

a) Looks only at health or environmental effects, not cost or feasibility.

b) Uncertainties of risk have to be confronted directly – have to set level to protect public health.  

(1) Risk assessment issue – nature and magnitude of risks posed by pollutant.

(2) Risk management decision – where should line be drawn to set standards.  

c) Examples

(1) §109 of the Clean Air Act

(2) Lead Industries
2. BACT – best available technology standards aimed at particular source or products.

a) Issues

(1) Looks at technology and cost feasibility, but don’t look at health or environmental risks or benefits.

(2) This seems to avoid risk assessment – just do practical decision to require best available technology.  

(3) But this still needs to determine which risks are going to be confronted – which risks will require a BACT approach.  Have to address thresholds of risk.

b) Top-down BACT for new sources

(1) 1987 – EPA Administrator writes memo that BACT for source should presumptively be set to equal lowest emissions rate technologically achievable for source of type in question.

(2) Burden was to source to demonstrate that degree of control was not technologically or economically feasible in its particular circumstances.  

(3) Reasons for top-down

(a)  w/o top-down, states would be too susceptible to political pressure from industry

(b) Top-down approach created national uniformity 

(c) Prevented competition between states

(4) Memo not published in Federal Register, and no notice or comment prior to issuance.  

(5) Paper industry opposed new policy and sued EPA, saying that it required formal rulemaking process including public comment.

(a) EPA agreed to consider new approach in 1991 settlement

(6) Bush administration pushed for return to original BACT

(a) States should have broad discretion to determine how far beyond NSPS a particular new source should be required to go by way of controls.

(b) Issue was shelved b/c of presidential election and b/c dragged out to long, so top-down BACT stayed.    

c) Examples

(1) OSHAct 

(2) Cotton Dust

(3) New source performance standards of the Clean Air Act §111

(4) Appalachian Power

(5) Benzene – only risks which OSHA can show to be significant.  

3. Cost/Benefit balancing approach implemented through environmental quality standards or emission standards.  

a) Looks at both and balances health against cost/technological feasibility. 

b) Would also have to consider risk management/benefit analysis – what risks are to know what the benefits are from reducing them. 

c) Examples

(1) TOSCA 

(2) Corrosion Proof Fittings.

D. Implementation of CAA

1. Standard setting and risk assessment

a) We assess the risk.  
(1) We know that there are affects at some certain point.  But what is the safe level? 
(2) We’ve traditionally operated under the assumption that there is some safe level.  
(3) With carcinogens we’ve assumed that there is no completely safe level, and there is generally a linear plot of exposure to adverse affects as opposed to a curve.

b) We assess the cost of controls.  
(1) Typically we have a hyperbolic curve as the marginal cost increases.  
(2) The first bit of pollution is much easier to control than the final speck of pollution.

c) We combine the risk and cost in a cost/benefit analysis.  
(1) We can see how much it costs to prevent a certain quantity of adverse affects.

2. State non-attainment SIPS

a) 1977 amendments postponed attainment deadlines for NAAQS until 1982, with extension to 1987 for auto pollutants (§171-178)

b) §172:  States must revise SIPS to ensure attainment & maintenance of NAAQS by statutory deadline – EPA must review plans & either approve or remand. If state fails to develop plan, EPA develops fed plan for state.

c) §172(c)(1): Non-attainment SIPS must provide for implementation of “all reasonably available control measures as expeditiously as practicle” & adoption of “reasonably available control technology” (RACT)

d) §172(c)(2): Non-attainment SIPS must require “reasonable further progress” (RFP) in reducing emissions

e) §173: Major new sources subject to special preconstruction review and permitting requirements

(1) LAER – lowest achievable emissions rate

(2) Offset requirement that emissions from new or modified source be more than offset by reduction from existing sources

f) §177:  States with non-attainment requirements may adopt CA emissions standards for new motor vehicles sold or used w/in state in lieu of fed standards

g) Delaney

(1) SIPS for non-attainment states must try to meet NAAQS ASAP and state has burden of proving not

3. The Roles of Benefits and Costs in Setting and Implementing Environmental Quality-Based Standards
4. Difficulties with NSPS

a) Analytical

(1) What is the criterion for determining whether “system of emission reduction” has been “adequately demonstrated”? 

(2) What weight should be given to cost of achieving control in defining a standard?

(3) How many categories of NSPS should be established?  E.g. copper & zinc smelters, or all metal smelters?

b) Empirical, administrative, legal

(1) Assembling relevant info to determine availability of technology and costs in order to establish NSPS and defending it in court against industry, which has better access to info about control technology and performance and reliability and cost than EPA.

5. Setting Technology-Based Standards

a) Control technology may already be in use or available, so it may simply to provide adequate incentive to install tech

b) Control technology may not be available, and it is necessary to adapt current tech in use in another industry

c) Necessary to engage in R&D to create new tech

E. Federalism/Preemption Questions with the CAA – is a decentralized approach appropriate?

1. Presumption of Decentralization

a) Utilitarian – differences in local circumstances, geography and state of development, preferences in citizens.  Level of regulation should match different local circumstances

b) Government closer to the people is more accountable than large government in DC.  

2. Decentralization – For and Against

a) Arguments for centralization

(1) Economies of scale

(2) Pollution spillovers

(3) Regulatory competition – some states may set lower pollution standards to try to attract more business.  

(4) Nationally marketed products

(5) Political future at local level – powerful local economic interests that can have too large of an influence on local politics

(6) National rights or goals – presumption of decentralization that underlies federalism is incorrect – a national goal of environmentalism

(7) Race to bottom – states will compete against each other for industries and pollution will go up b/c states will reduce regulation to try to lure industries in.  

(a) Industries are very strong at both local and national level so they can combine to strongly lobby against measures at the local level.

(b) Environmental groups are only strong at the national level. 

(8) Public Choice – democracy failure

(a) People don’t really consider themselves to be citizens of any one state – increased mobility in modern society.

(b) So energy that environmentalists put into regulating at a certain level should be put into the national level – people think of air quality on a national level rather than local.

(c) Environmental quality is regarded as a national issue rather than local.  

b) Argument against centralization

(1) Diseconomies of scale

(2) Political failure in D.C.

(3) Local circumstances – but what about setting national standards that vary by region?  

(4) Local self-determination

(5) Interstate pollution spillovers still occur

(a) Still doesn’t prevent a state from exporting pollution.

(b) Some pollution may still spill over through high stacks or bad weather, so state may still meet standards while exporting a lot of pollution.  

3. What happens if some people have to reduce by 20% and others by 90%?  

a) Legal question in EPA’s approval of the SIP:  does the statute permit EPA to disapprove SIP if the controls adopted are not economic or technological feasibility?  

b) The checklist in 110 requires EPA to approve if all is met in checklist.  

c) So there are not grounds for EPA to disapprove on grounds of technological and economic infeasibility. 

d) It can be considered by state when allocating control burdens in SIP, but EPA cannot disapprove on that basis.  

e) It creates a trade in emissions credits – you have to revise your SIP, or else EPA will do a SIP-poll if state is over the budget in emissions.  

f) If state fails to revise SIP, then EPA issues a FIP to impose a federal plan on the state. 

4. PSD controls prevent states from allowing non-degradation of existing clear air areas (Sierra Club v. Ruckelshaus)

a) If requirement entails “clean states” sacrificing for the rest of the country, shouldn’t statute be clear on its face?

b) What about environmental diversity?  

c) Aren’t the standards supposed to be uniform across the country?

d) Burden of noneconomic development in clean states will be borne by poor, while rest of country benefits

e) 1974 – Congress promulgated nonsignificant deterioration regulations establishing allowable increments in pollution concentrations over existing levels for designated areas.  PSD (Prevention of Significant Deterioration and Visibility Protection contained in 160-169 in Act) 

f) Pashigian - PSD was adopted to attenuate competition between developed and non-developed areas – to prevent industries from relocating to non-developed areas to take advantage of the more “pollution credits” available.  

g) Easterners preserving Western lands for their own enjoyment 

5. Preemption Doctrine

a) Introduction

(1) Congress has power under plenary clause to preempt state laws.  Federal standards are generally geographically uniform floor – states generally have the authority to go further, but not to do less. 

(a) Could also be seen as conscription of the states – using their regulatory framework and forcing them to comply with federal policy.  

(b) Preemption – Congress can, via commerce power, can preempt more stringent state regulations.  

(2) The Supremacy Clause of the Constitution preempts state regulation – it is the Supreme law of land.

(3) Preemption is a matter of statutory construction – does it preempt state law?  

(a) The background presumption is against preemption – states should be free to experiment and be response to local citizens.  

b) 3 different doctrines of preemptions

(1) Express preemption – a provision in the statute that overrides state law

(a) Lorillard – cigarette labeling and advertising – how broad is preemption.

(2) Implied Preemption

(a) Conflict such that it is impossible to comply simultaneously with federal and state requirement.  

(3) Field preemption

(a) Federal scheme is so pervasive and far reaching and the federal interest is so strong, that it will be deemed to preempt state regulation – Lorillard.   

(b) PGE – found for state – worried not about safety of nuclear plants, but instead the cost burden with unsolved waste problem.  Court said that Congress had occupied field of nuclear safety (no denial on safety grounds), but had reserved for the states the regulation of economic utility, and since CA decision was based on economic decisions, court let it stand.  

6. Preemption under CAA – can states enact their own motor vehicle emissions?

a) 202(a) – EPA has regulatory authority over new motor vehicle emissions.  General authority is that only EPA can regulate standards.  But this authority hasn’t been exercised for CO2 emissions.

b) NAAQS have to be implemented by SIPS on a region by region basis.  

c) No authority to set greenhouse gas standards is b/c they are impractical – no localized impact – so they couldn’t do it through a state by state SIP process.  Whatever the structural argument is against greenhouse gases in one place doesn’t affect new motor vehicles.  

d) 209(a):  What does subject to this act modify?

(1) If it modifies motor vehicles, then it doesn’t matter what the pollutant is and state can’t regulate any emissions whether they’re subject to fed reg or not.

(2) It could modify emissions, then states can modify other emissions that are not subject to the act.

e) Manufacturers argument – they only agreed to the deal b/c they wanted a uniform national standard and they allowed CA to have a waiver.  

f) Environmentalists – federalism argument that states have right to develop their own regulation.  

g) 209(b):  waiver provision

(1) EPA’s denial of waiver will stand unless EPA’s denial is inconsistent with 209(b) – will have to stand up to an arbitrary and capricious standard. 

(2)  EPA might argue that CA as such may not be able to show compelling condition.  Not a local problem with climate change in CA..

F. Evolution of the CAA

1. NAAQS characteristics

a) Geographically uniform

b) Cost and feasibility  not considered

c) States can have power to control regulations on sources through SIPS that are subject to review by EPA – have to meet requirements in 110.  SIPS are main vehicles for source controls, but are supplemented by federal BACTs under 111 and autos under 202.

d) Deadlines for achieving primary and secondary standards (1976-1977) 

e) Some regions have achieved, some are still in nonattainment (LA)

f) Criteria pollutants travel regionally (CO, SO, NOx)

g) Can you use CAA as an indirect form of federal land use planning to keep certain areas pristine?  Different local standards that are tougher in original clean air areas.  

2. History – 112 allowed for addition of  new pollutants

a) Emission limitations for existing and new sources that emit hazardous air pollutants

b) Original 1970 statute said that it should be set at levels that will protect the public health with an ample margin of safety.

c) Congress supposed that there was a safe level and an unsafe level.

d) Primarily local pollutant issues  

e) Many (like benzene) are carcinogens and prevailing assumption in OSHA that it is linear wrt to exposure.  

f) Not a BAT case

g) So standard should be set at 0, since any exposure can cause cancer, but this was very unpopular so EPA did nothing.  Then NRDC sued to force EPA to set levels.  

h) Then Congress amended statute and listed 110 pollutants to regulate and use BAT

3. Why did Congress draft a proposal that didn’t consider economic and technological infeasibility?

a) Make the impossible unimpossible – to counteract industry footdragging and claims of infeasibility.

b) It was technology forcing – action forcing.  

c) If there is continued economic growth, there will be more people, higher standard of living, and more pollution.  So just to stay in place, we will have to be more resource efficient – find a way to produce more goods and services at a lower pollution rate.  

4. Deadlines History

a) Deadlines are not met, then there are further rounds of not meeting deadlines, and then finally citizen suits started cropping up in late 80s.

b) Environmental groups didn’t want to launch citizen suits initially b/c of fear of backlash, but then during the Reagan era started them b/c the administration was viewed as very anti-environmental.

c) There are a lot of transaction costs associated with litigation – would it be better to set standards that can reasonable be accomplished in a series of years instead of setting severe standards with unrealistic deadlines that keep getting extended?  

d) There is also an increased degree of federal control over states – original 1970s statute gave states a lot of flexibility in setting standards.  Additional standards started being proposed for new sources.

e) Environmentalists see symbolism behind deadlines – they are a constant reminder of how much needs to be done – a symbol of gov’t failure, gives them a rhetorical advantage

f) 1990 statute:

(1) Phased deadlines based on degree of noncompliance and pollutant (O3, CO, PM10), e.g. LA gets a longer time to achieve standards than other states.

(2) More detailed federal controls that have to be complied with to meet requirements.  

(3) Moderate areas must within 3 years modify SIPs to adopt update I&M program

(4) Serious areas must adopt all requirements and detailed SIPS with more requirements

(5) The one extreme area (LA), must adopt all plus VOC offset program, clea fuel vehicle program, and traffic control measures during peak periods

G. Enforcement of CAA

1. Model

a) Rational deterrence and enforcement – that businesses will respond to monetary incentives or penalties.

b) Expected gain < Penalty for noncompliance * probability of detection

2. Federal Government Enforcement

a) Administrative Penalties by regulatory agency (revoking license)

b) Civil Sanctions (monetary penalties - $25,000/day and injunctive relief)

c) Criminal Sanctions(against Organizations or individuals – Execs)

(1) Provisions are very broad

(2) Regulations are written very disparately, so many facilities may have to comply with several hundred regulations at the same time, which may not be possible.  

3. State Enforcement

a) Current Enforcement through delegation from feds

b) Citizen suits – CAA 304- slack on gov’t will be taken up by env groups through citizen suits

4. Why not have industry capture the monitoring information rather than the EPA?

a) Return to Reagan administration – industry won’t report.  

b) Congress won’t appropriate more money for enforcement – NRDC and other groups can take political heat rather than EPA.  

c) Internal deal – Congressional members who want strong environmental law can show it up to constituencies, and other members who are non-environmentalists can cut back on enforcement resources and increase regulations and procedures to bring enforcement.  

5. Why the fee shifting – attorney’s fees awards, penalties?

a) The increase incentive to bring citizen suit enforcement actions

b) Prevention - Want to decrease incentive for industry to pollute – more expensive for them to violate than comply.

c) Injunction is one possible outcome, but that it is a collective good, so you end up with the free-rider problem.  

d) Increases incentive for violators to negotiate.  

e) Problem – Plaintiffs get attorneys fees but civil penalties get paid into general treasury.

(1) Plaintiffs want civil penalties to go directly to local community.  

VI. OMB REVIEW AND COST-BENEFIT ANALYSIS

A. OMB Review of Regulations

1. History of OMB

a) Law and economics has roots in antitrust law and regulated industries, beginning in 1960s.  Some law professors and economists started studying impact of regulation on particular industries.  Is size bad or is size efficient – what is the best arrangement in terms of securing consumer welfare.  
b) Started looking at what was thought of as natural monopolies – gas, telephone, RRs, airlines – which had extensive gov’t regulation of entry into the area and analysis was critical of need for regulation.  So in 1970s and 1980s there was deregulation of those industries.  
c) Then there was the development in the late 70s of extension of economic analysis to gov’t activity – dams and water projects attacked as pork barrel projects.  Development of economic analysis in non-market area evolved into cost-benefit analysis in environmental health, medical care regulation outside traditional economic regulation of industry into social regulation.  

d) On the institutional side, Bureau of budget established in 1920s to provide executives position on overall budget of national government.  This evolved into the Office of Management and Budget (OMB).  
e) In the early 1970s with inflation and deficit (from Great Society programs under Johnson), there was great concern for budget discipline.  Started looking at regulation as a form of spending, since each new regulation has an impact on industry, which will then affect tax revenues.  Ideas were kicked around about how much each agency, EPA, could “spend” on regulation – meaning spending private companies revenue.  
f) There was also concern about growing Japanese competitiveness, as well as a public choice analysis – that government regulatory agencies became more regulatory minded b/c they had a institutionalized nature – bureaucratic tunnel vision to promulgate regulation and not worry about costs of regulation – more about achieving their goals and pleasing their constituencies.  
g) Reagan era

(1) Concerns about the fact that cost-benefit analysis was not the only way to evaluate regulation – that other concerns were affecting it.  

2. Authority of the president to issue orders to do cost/benefit analysis

a) Article II of the Constitution gives the President power to issue the orders.  “Faithfully execute laws of US”

b) The Paperwork Reduction Act does not persuasively allow the President to issue these orders.  

(1) Under OSHA, Secretary of Labor has authority to set standards.  

(2) The Paperwork Reduction Act is limited to information collection requests – to limit the burden on citizens – not cost/benefit analysis of each regulation.  

c) Unfunded Mandate Reform Act (1995)

(1) Congress enacted similar review process of EOs in that feds have to do cost/benefit before imposing regulations on state and local governments.  

(2) Kind of a repackaging of EO analysis.  

d) Small Business Regulatory Flexibility Act – Congressional statute to limit burdens on small businesses.  

e) Congress has supplemented EOs with additional requirements on specific topics.  It is somewhat of a political endorsement of the EOS. 
f) Current EO is Clinton EO

(1) Have to take it into account if statute allows (no conflict), but you have to do the CBA report regardless of whether statute permits it, but can’t use costs in determination.

(a) CAA does not permit CBA 

(b) OSHA does not permit it

g) Issues

(1) Is there a difference between having the power to remove the Secretary of Labor and dictating procedural and substantive rules about how the agency makes their regulations.  

(2) Why isn’t EO enforced through the courts and judicial review – Courts are not experienced in cost/benefit analysis,  don’t want to lengthen litigious process.  

3. Cost/Benefit Analysis Process

a) Identify a problem which in EOs is a market/private law failure – private ordering as structured by private law, criminal law, or markets are not advancing overall welfare.  E.g. Environmental externalities.

b) Proposed Regulations – evaluate the regulation v. do nothing or alternative regulations

c) Systematic Account of benefits and costs

d) Choose alternative that maximizes benefits to society.  

e) Can be used as a Political tool

4. Theories

a) Cost/benefit is a third approach to how to make discretionary policy choices – not a technique of representation, but instead an economic methodology trying to consider everyone’s interests and try to measure that interest in economic terms, and then aggregate the interests to decide what the appropriate policy is.  

b) It is also about discourse about public values – process of deliberation about public values.  

c) Cost/benefit analysis could be restructured to take into account qualitative values as well.  

d) We have all three layers – informal political process, formal regulatory/rulemaking participatory process, and cost/benefit analysis

5. Example

a) Propose Regulation is 90% control

(1) Costs – 80

(2) Benefits – 90

(3) Net benefit:  10

b) Do nothing:

(1) Costs – 0

(2) Benefits – 0

(3) Net Benefit:  0

c) 80% Regulation

(1) Costs – 40

(2) Benefits – 80

(3) Net Benefits: 40

d) Proper maximizing choice would be (c) – 80% regulation
6. Conclusion

a) Cost/Benefit analysis is only as good as valuations that go into it, and it does tend to ignore qualitative benefits.  

b) Does have some analytic power and usefulness, but it should not be the overwhelming decision-making factor.  

c) Cost/Benefit analysis best use is to analyze alternatives between different regulations – leads to lots of savings.  

B. Clinton and Reagan Executive Orders

1. Reagan

a) Regulation by regulation requirement of impact analysis – every new regulation that had significant impact ($100 million or more) had to have a regulatory impact analysis.

b) Regulatory agenda:  each year the agencies had to set forth their plan for new regulation in the coming year.  Agenda also required them to assess existing regulations.  

c) OMB has to approve proposed regulation for procedural and substantive parts of regulation.  Will review regulatory impact analysis and talk to agency if there are problems.  

d) Substantive principles must be followed by agency to the extent allowed by law.  

2. Procedural Differences between Clinton and Reagan EOs

a) Scope of regulations reviewed by OMB was limited to regulations and not interpretive rules and statements of policy as it was under Reagan.  

b) Only significant regulations (and definition narrowed) were reviewed by OMB

c) Review process by OMB was limited.  Under Reagan, OMB often stalled – kept reviewing and then tolling and the review again.  Clinton limited to 60 day period that could not in total be longer than 120 day period.  

d) Limit outside industry’s access to OMB – there was a secret conduit between OMB and industry that would allow them to get their input in the back door.  

(1) Under Clinton, OMB had to publish all of its reasons

(2) Had to publish the pre-OMB and post-OMB regulations.   

(3) The whole paper trail was documented

(4) No meetings with industry without agency head present

(5) Industry could only talk to the administrator of the OMB.  

3. Substantive differences between Clinton and Reagan EOs
a) Clinton used C/B analysis for reaching a certain objective, but did not require C/B across objectives/do-nothing choices.  Allowed agencies to justify objectives, even though overall C/B was not highest for that objective.  Tried to get agencies to use performance specifications rather than choosing a particular technical implementation strategy (scrubbers).

b) Qualitative cost/benefits were to be included rather than just quantitative costs/benefits.  

c) Use performance standards rather than design standards.

d) Increase use of economic incentives rather than command and control legislation.  

C. Application of Cost-Benefit Analysis in Regulation

1. OSHA

a) Overview

(1) Enabling Act
(a) 3(8):  OHSA – reasonably necessary or appropriate

(b) 6(b)5: You have to protect health to the extent feasible

(2) Not a cost/benefit analysis – more like regulate to extent feasible short of shutting down industry. 

(a) What if the statute explicitly prohibits cost/benefit analysis?  Statute gives agency authority to consider different alternatives, but if specific alternative is mandated by statute, then they don’t have a choice.  

(b) Premise is that statute permits cost/benefit analysis and consideration of other alternatives

(c) Does statute allow agency to consider these substantive principles?  

b) Cotton Dust case

(1) In the Cotton Dust case, the Supreme Court rejected the argument of the industry that the statute permitted cost/benefit analysis – court said that it did not.  

(2) “To the extent feasible” did not involve cost/benefit analysis.  

(3) At some level, OSHA does do it – technologically and economically feasible.  

c) Final

(1) Under the EO, OSHA still has to do the analysis and report back to OMB, but under the statute they don’t have to take it into account when they make their decision.   

2. State Farm – CBA of auto safety
a) Analysis of decision

(1) Compare the statute in State Farm – that standards for auto safety should be practicable, reasonable, and appropriate.  This can take into account cost/benefit analysis.  
(2) Distributional justice may explain the difference between the two outcomes, as well as political reasons.  

b) Cost-benefit 

(1) Benefits

(a) Lives Saved

(b) Reduce Injury Severity

(c) Lower Insurance Costs

(d) Reduced impairment of productive human capital

(e) Safety industry employment - macroeconomic

(2) Costs

(a) Increased cost of cars

(i) Initial capital outlays for machinery and R&D

(ii) Annual cost of producing and installing restraints

(b) Increased number of accidents b/c of moral hazard – will think they are safer, so drive faster

(c) Reduced fuel efficiency

(d) No Bench seat

(e) Administrative and enforcement costs

(f) Macroeconomic effects – lost jobs, wealthier is healthier

c) How do we measure the value of the regulation – lives saved?

(1) Through looking at willingness to pay – looking at what they would pay for enhanced safety.  

(2) Could look at what they pay in addition for Volvos.  

(3) Or could look at wage premiums for increased risks.  

3. Scenic Hudson pump storage plant

a) Costs

(1) Capital Costs of constructing plant

(2) Operating costs of plant

(3) Loss of profits to commercial fisheries

(4) Costs of recreational fishers

(5) Loss of Aesthetic Beauty – diminished receipts of motels in the area, loss of tourism

(6) Loss of recreational possibilities

(7) Preservation – value on pristine, natural resources.  

(8) Hedonic pricing – premium for houses in scenic areas

(a) Contingent valuation methodology – to measure value.

b) Costs of Putting turbines in locally in NYC

(1) Local Pollution

(2) Local Displacement

(3) Aesthetic beauty in local area

4. EPA and asbestos regulation

a) Initial dispute between EPA and OMB

(1) EPA proposes total, but staged ban on asbestos without considering health/health trade-offs (like alternatives to asbestos in brakelines are more dangerous)

(2) OMB responds by telling them that they have to consider alternatives like bans by industry sector 
(3) Then OMB gets raked over the coals by Congress

b) Corrosion Proof Fittings Ruling

(1) Incremental Analysis

(a) EPA should have considered other intermediate alternatives such as phase ins, or partial bans.  

(b) Statute requires “least burdensome alternative”, so it’s a violation of statute to not examine less burdensome alternatives.  

(2) Discounting

(a) EPA wants to move event date forward in time – save more lives now is worth more than later.  

(b) EPA uses discount rate of 3%.  

(3) Unquantified Benefits

(a) Court says that if you could have done quantification, then you should have done it.  Otherwise if you don’t count them, you shouldn’t be able to invoke them just to weight it more heavily on one side.  

(4) Substitute for Asbestos Technology Forcing Risk/Risk

(a) Court says that you can’t just have blind faith that substitutes will be available.  Under new source performance standards, EPA looks at best performing technology in existence, although in theory they could anticipate development in technology.  

(5) Cost/Life Saved is Arbitrarily High

D. Problems and Issues with Cost/Benefit Analysis

1. Problems with OMB cost/benefit analysis

a) Valuation of life

(1) OMB used very low estimate of what life was worth - $1 million per value of cancer avoided.  But some cancers can be cured – so that it why they lowered it.  

(2) EPA values the life at about 5-6 million, so they argued that OMB was too low.  

(3) How do we decide how to value human life?  Congress, rulemaking procedures?  

b) Discounting of lives over time

(1) Discount rate is typically 5%, which discounts the future value of human life against the current value of a human life.    Discount future costs, since money in the bank today could accumulate interest at about 5%.  

(2) Future benefits and costs should both be discounted – having health benefit today is worth more than health benefit 10 years from now.  

(3) Example – should we invest in gas turbine or pump turbine.  Add up future costs and measure against benefits.  

(4) What is the appropriate rate of discount?  The market rate of discount, or some social rate of discount that would be lower.  

(5) Regulation->Reduced Exposure->Cancer Avoided->Cancer Death Cancer Death Avoided

(6) EPA wanted to measure discount rate started at Reduced Exposure time, whereas OMB wanted to measure it started at Cancer Avoided.  

c) Others

(1) OSH/EPA overlap

(2) Unquantified benefits not reflected in OMB study

2. Analytic Issues Cost/Benefit

a) Selection of consequences to analyze

b) Quantification of Consequences (uncertainty, etc.)

c) Valuation of Consequences

d) Qualitative Differences among benefits/costs

e) Discounting

f) Distributional Aspects

g) Institutional Issues

3. Regulatory Responses

a) Supermandate – C/B everywhere

b) Judicial Review of C/B + Quantitative Risk Assessment 

4. Why are cost/life saved so different across the different agencies?

a) Environmental is highest, then occupational, then transportation.

b) Costs don’t take into account other benefits that are achieved, such as ecological improvements or increased quality of life.  

c) Costs don’t take into account ethical dimensions – people drive poorly, as opposed to involuntarily being exposed to environmental pollution.

d) In transportation, the person is getting a benefit for their own personal welfare by driving, while at the same time exposing themselves to the risk.  People see nature and context of risk differently.  

e) Environmental exposure is a passive risk, rather than driving as an active risk.

f) In the tobacco context, people are also voluntarily exposing themselves to the risk.  

g) Different areas have different powerful interest lobbies.

h) Differences in agency bureaucracies, agency missions, differing levels of support in Congress.  

5. Reasons for differences between public’s and expert’s assessment of risks

a) Heuristics of perceptions – nuclear explosions are psychologically salient, whereas radon and other indoor air pollution are invisible – not noticeable.

b) Contextual differences – nuclear waste is long-lived, exposed for a long period of time.  Hazardous waste was put there by a polluter, whereas radon is natural.  

c) Experts often miss these qualitative factors and differences.  

VII. ALTERNATIVES TO COMMAND AND CONTROL REGULATORY TOOLS

A. Critiques of Command and Control; The Case for Economic Incentives

1. Performance standards - Focuses on quantity of pollutant emitted

a) May often also be based on specific technology, so it is a powerful incentive for the firm to use that technology.

2. BAT - Focuses on implementation of specific technology

a) BAT – does not impose an overall cap, so it is analogous to the environmental tax approach.  

3. Problems

a) Not flexible by region or industry

(1) Can we devise environmental regulatory policies that are more flexible and that mimic some features of markets in terms of efficiency.  

b) Administrative costs of Bureaucracy

(1) Lead to enormous code of regulations and permits – a kind of centralized economic planning

c) Disincentives to do R&D
(1) Technology-forcing statutes like NSPS provide disincentive for development, since it will result in industry being required to install control equipment that it otherwise would be required to.

d) Failures – not cost-effective

(1) Fails to achieve cost-effective allocation of control burdens among different industries emitting same pollutant – EPA sets NSPS for each industry or subgroup separately, w/o paying attention to whether costs are different depending on industry.  

(2) Would be much cheaper to put larger burden on industries with lower costs for reduction, rather than same burden on everyone.  

(3) Large variance for marginal compliance costs for different sources arises in SIPs – if pollution control burdens were redistributed in a cost-effective manner (like through economic incentives), then total cost could be reduced by 50%. 
(4) As you go higher and higher up the marginal cost curve, the dysfunctional problems with regulation become apparent – the cost to decrease pollution becomes much higher.

B. Economic Incentive Programs

1. Unit based Taxes on pollution, waste, and residuals - Europeans levy high taxes on polluters

a) Companies are free to choose what level of pollution they want to emit

b) Companies can choose what technology to implement.

c) Does not impose an overall cap on pollution, since each company is free to determine output.  

2. Tradable emission quotas or credit systems

a) Cap and trade system – gov’;t establishes limited amount of pollution limits or quotas and allocates them by some means

(1) Give them to existing sources or auction them off in proportion to their existing emissions.

(2) Can trade credits

(3) Could be problems with existing firms who get windfall – unfair competition if gov’t gives out to existing sources.  

b) Credit trading system

(1) Regulatory requirements on each source, but those sources that reduce pollution below a certain level get credits

(2) Credits can be sold to other firms to cover emissions that are in excess of their regulatory requirements.  

c) Objectives

(1) To create a market in these property rights – credits.  License or permits also effectively create property rights.  But difference between tradable permit and command and control is that property rights can be bought and sold.  

(2) Credits trade at a popular price b/c demand exceeds supply – a scarce commodity that drives prices up.  

(3) Operates as a price on each ton of pollution.

(4) Aggregate – is it better than NAAQS?  Tradable permits still impose an overall cap.

(5) Tradable credits – achieved 60% of overall reduction in emissions over past 18 years.  Market has large leverage if it can be set up right.  Need trading system to reduce transaction costs.  

d) Problems

(1) Hotspots - Could have clustering issues where there are many sources in a single area.

(a) Ideal pollutants for this system are greenhouse gas pollutants or regional pollutants rather than pollutants that stay local.  

(b) Could also have large stack requirements.  

(c) NY passed law to restrict emission trading credits – keep all of the state credits within the state, but it was struck down on field preemption doctrine.  

e) Efficiency arguments for tradable emission credits

(1) Can reduce emissions by 80-90%

(2) Air and water pollution control systems cost over $100 billion/year 
3. Getting past cost/reg curve

a) Low hanging fruit – firms will exploit lowest cost production techniques first, so it may mean that firms may invest in a lot of shallow reductions rather than deeper, more effective environmental reductions.  This is somewhat validated by SO2 trading program where 50% reduction achieved, but it was achieved by small incremental changes – demand side management programs, some small innovations in scrubbing technology.  

b) The problem with this is the next generation – what will they be able to achieve down the road?  Larger investments will need to be made – deep technological innovation needed over time.  

C. Information Disclosure

1. TRI

a) Releases of toxics in any medium was required to be reported.

b) Congress created initial list of several hundred pollutants in report that was referenced in statute.  

c) EPA can add to the list.

d) Level of control is not determined, but disclosure to EPA for releases above certain thresholds is required.  

e) Much quicker – can have it up and running in one year, rather than the 10 year process needed for command and control.

f) Has created many incentives for firms to reduce air pollution discharges in the workplace.  

g) Environmental Defense allows you to find toxic releases in your neighborhood.  

h) Incentives 

(1) Local population - Will create incentive for local population to press for greater regulation. In some cases have resulted in agreements with local industry.

(2) Consumers of certain products

(3) Court actions – Tort – if you could put information in together with health data.  

(4) Investors – will affect stock price b/c EPA or tort actions will hit bottom line.  There may also be socially responsible investors.  

(5) Trigger Greater Regulation - May stimulate political action which causes greater regulation  - they may be subject to higher compliance costs being the biggest polluters.  

(6) Enforcers – could use this to set priorities to go after the biggest polluters.  Good way to identify the top volume polluters.  

(7) Internal company morale – don’t like working for a big polluting company.  

(8) Sign of inefficiency]

(9) Industrial purchasers of products want clean companies as suppliers.  

2. EMAS

a) TRI is spurring growth of environmental management systems

b) Big question – can EPA subpoena information from EMAS – the information is there, it’s a knowing violation, and so the EPA can win easily.  Big tug of war between US Attorneys who want to prosecute and EPA who wants to increase incentives for EMAS.  

3. Prop 65

a) Was developed as result of problem in gaps or delays in implementation of federal law regulating lead in pipes and water supply.  

b) Warning required if they are known to cause cancer or reproductive toxicity.  

(1) Does this mean in humans?  Or rats?  CA Supreme court said that if it caused cancer in animals, was enough.

c) Clear and reasonable warning

(1) 800 number having people call is not enough (grocers tried to do this) 

(2) Peanuts not included

d) Safe Harbor provision

(1) If person who is not disclosing can show that there is not enough of a risk to cause cancer, (de minimis), then you don’t have to post a warning.  But burden is on them.

e) Tremendous consumer pressure to substitute products or ingredients or to eliminate the cancer causing substances or reduce amount down to de minimis level.  

f) Problems

(1) Maybe substitutes have not been listed, but may be worse in other ways.  

D. Developmental Stages of Environmental Regulation - Progressive decentralization and privatization of regulatory strategies

1. Command and Control + Cost/Benefit tries to make command and control regulation mimic the market, by trying to assign some costs and benefits to regulation and then maximize benefits.  

2. Taxes & Trading – closer step to the market b/c they are relying on price system rather than quantity system assigned by gov’t.  The theory is that env effects are externalities so more efficient way to deal with externality is to impose a price on those externalities.  But again the gov’t is deciding on the price (setting level of tax) or number of pollution quotas (trading system).  

3. Reflexive law (Information based approaches) – gov’t leaves it up to individual actors in society and limits itself to information strategies through disclosure in the expectation that existing economic and social arrangements will generate pressures on polluters to reduce their pollution.  Will have a feedback effect on other social actors involved with the business.  

a) Disclosure to others – could be mandated by gov’t (Prop 65 or Toxic release procedures) or voluntary (eco-labels, organic)

b) EMAS – Environmental Management and Audit – encourage or provide incentives for businesses to generate internal information about their environmental performance and set up mechanisms to respond to that information.  

E. Critiques of Economic Incentives and Defenses of Command and Control

1. Advantages/Disadvantages

a) Mandating a particular technology can speed adoption of BAT, but ti doesn’t always mean that it’s implemented

b) Trading and taxes have added tax of monitoring, but it is far less than cost savings from economic incentives

c) Tax system may be better b/c it goes upstream to actual source of problem (like mercury in dental amalgams)

d) Do EIS systems create property rights?  

e) Ethical objection

(1) Commodification of the environment – being able to pay to pollute, the problems with the market system – paying to give people cancer.

f) Governance

(1) What gov’t has to do under economic incentives is far less than under command and control.  Comand and control will have to specify levels of performance and in order to simplify that task they may use industry wide standards – large costs associated with setting separate levels for many sources and many chemicals.  

(2) Long timespan for regulation – 8-10 years.  EIS doesn’t have complex things that gov’t has to set up – just determine number of permits and taxes.  Need bookkeeping arrangements to track trade, but fewer things to keep track of.  

g) Performance

(1) Hotspot problem – clustering of sources in a given locality b/c the community is poor and there are excessive levels of pollution in that area.  

(a) RECLAIM is an example that everyone points to – in LA where they instituted tradable credits and so old plants would buy old cars and scrap them in return for not installing scrubbers or other expensive technology.  

(b) VOCs are the pollutant in question.  But VOC/HC react with NOx to produce ozone (O3) or smog.  Basically it was trading between mobile sources and stationary sources.  But mobie sources pollution is distributed over a larger area, whereas the petroleum companies are all concentrated in El Segundo and San Pedro harbor.  The petroleum companies also emitted other pollutants such as benzene, but did not have to reduce their other pollutants b/c of the car scrapping system.  The co-pollutant problem was the major issue.  

(c) How to prevent hotspots

2. Problems with innovating to new system like EIS or reflexive law

a) Institutional inertia

b) Reluctance to abandon a system that worked well in the early stages

c) Economic and political interests that develop a vested stake in the current system

(1) If society can see that there are clear gains, then you could argue that people would move towards it, but since it’s a collective good, the people with the most at stake in the current system would not want tit to change.

d) Regulators want to maintain control – may have to answer politically if things go wrong.

e) Environmental groups don’t like them as much b/c there is much less room for citizen suits and legal actions – no longer exercising detailed control and is rather looking to broad control.  

f) Industry may develop stake in current system b/c command and control favors existing system – may be to their net competitive advantage to exclude new entries.  

3. Ways of innovating

a) Administrative innovation

(1) Chevron – could innovate through statutory interpretation – find the scope in existing law to allow trading within a plant and with other sources.

(2) driven by cost benefit analysis - Lead trading program – implemented trading system to give small refineries ability to come up to eliminate lead from gasoline.  

b) Political economy

(1) SO2 trading – regulation needed to set up nationwide cap and overcame deadlock in Congress to deal with problem of transboundary air pollution – pollution from the Midwest creating acid deposition in Northeast.  Overcame resistance from Midwest by giving them existing permits for free.  Gave them valuable asset to sell if they are able to easily reduce emissions.  

4. Possible Solutions
a) Localized solutions

(1) Zoning - Allocate fewer quotas to industries in hotspot areas or require twice as many permits in that area.  A different currency exchange rate.  Worked reasonable well, but only for fairly dispersed pollutants.  

(2) Localized trading programs and smaller markets - Problem would be that you were restricting scope of market and efficiency of industry.  

b) You could have a parallel ambient standard, but it takes away the real workings of the industry. 

c) Could have a citizen suit provision that will allow people to sue once the air quality gets worse.  

d) Taxes - Revezs

(1) Could base trading standards on environmental impact of source rather than just pure emissions.  

(2) Assume  - when env quality standard is being violated, people have to have more and more permits to operate in that location.  

VIII. STATUTORY INTERPRETATION AND THE JUDICIAL ROLE IN THE REGULATORY ADMINISTRATIVE STATE
A.  Theories of Statutory Interpretation

1. Why not send statute back to Congress for interpretation – one method to deal with problems that can’t be solved with traditional methods of statutory interpretation?

a) Could be costly and time-consuming

b) Separation of powers

c) Congressional representatives may not be the same – will be different people since it takes time before case comes before court

d) Purposeful ambiguity in statute

e) Could be more highly influenced by political majority

f) Reduce burden of getting change in status quo by sending it back through the fast track system – reducing inertia in legislative process

g) Want a slow ponderous system to reduce rash decisions – support a deliberative process. 

h) Congress may be reluctant to do deal making if they think the statute may be reinterpreted or changed easily.  Need some stability or permanence in the process.  

i) Similar to the legislative veto – Congress’ job is done when they pass the statute.  Has to give up power once enacted – if they keep a hand in it may disturb the balance of powers.  

j) Disrupts the flow of Congressional activity.  

k) Reflects some sort of unease with courts interpreting statute – a counter-majoritarian problem.  Especially happens when the court strikes down statutes.  

l) Undermine political accountability

2. Methods/Theories/Approaches of Statutory interpretation

a) Textualism – text should be sole source of interpretation

(1) Words of statute are words of statute – only thing that went through Congressional legislative process

(2) Predecessor statutes (Standard Oil)

(3) Ordinary citizens are looking only at the words 

(4) Specific Provisions

(5) Other parts of statute

(6) Courts will have to make common law to fill in gaps and ambiguities or they could develop default meta-rules.

(a) E.g. if there is a statute that implies liability, resolve against imposing liability.  Shouldn’t exercise state power to punish people where law is unclear.  Resolve any doubts against exercise.  

b) Legislative Intent

(1) Legislature is principle and court is the agent – the surrogate of the legislature.  To be a faithful and attentive servant you have to look at intent.  

(2) Committee Reports (organized sub-delegation to a smaller body) 

(3) Conference Committee Reports

(4) Floor debates

(5) Statements of sponsors of bill or chair of committee

(6) Hearings – administrative official or Congressional sponsor testimony

c) Statutory Purpose

(1) Mistake to look at statutes as static text

(2) Mistake to look at relations between legislature and courts as principle and agent

(3) Statues are launching of projects to achieve public purposes and those projects evolve over time.  Court is important actor in project – court has advantage of coming later with new problems and unanticipated problems and court should do its part to realize public purposes and values by deciding how underlying goals and purposes should best be realized in circumstances where statute doesn’t provide clear answer.  

d) Principles of Clear Statement – Background substantive and institutional norms

(1) Meta-principles of constitutional law, separation of powers, protection of free speech and the courts are guardians of fundamental normative building blocks of legal power – have to look at it in relation to whole body of law and courts knit it together into system that has integrity and consistency. 
(2)  Need to recognize principles that are architecture and foundation of system.  

B. Statutory Interpretation Doctrine

1. Textualism

a) Rationales

(1) Only statute went through – nothing else should be considered.  

(2) Other approaches give too much power to the judiciary

b) Considerations

(1) Background of enactment to put words in context (even Scalia would look at this)  

(2) Actual text of statute

c) Can be viewed in context of whole statute (Sweet Home)
d) Problems

(1) Indeterminacy of text – can’t answer all questions

(2) May not limit power of judges, may expand power of judges

(3) Fails to provide answer for ambiguities – provisions and statues that address an issue but do not resolve it (failure for political closure, inherent limits of language, gaps, purposeful vagueness for political compromise, issue that wasn’t foreseeable – only obvious later in implementation,  changes in circumstances mean that answer doesn’t make sense anymore – Kmart case where patent law has changed considerably)

e) Solutions

(1) No answer of inadequate answer

(a) Judges decide remaining issues (doesn’t go back to legislature)

(2) Changed circumstances – wrong answer

(a) Congress needs to fix this – go back and amend statute

2. Intentionalism

a) Background enactment

b) Legislative history

c) Post-enactment actions (Hazardous Waste Treatment – Congressman writing what statute meant)

d) Rationales

(1) Some unresolved problems can be resolved by history

(2) Can’t agree on exact text, but can agree on package – if you insist on strict textualism, it may make legislation to hard to pass.  Should allow legislature to express its intent through a mix of sources.  

e) Objections

(1) Principle

(a) Intent of a collective body is difficult to determine – usually don’t have common intent.  

(b) Legislative reports and history doesn’t go through legislation committee – people don’t know about it

(c) Need fair notice

(d) President hasn’t approved these materials

(e) How far do you take legislative history – to actual contradict the text or peculiar twist.  

(f) Misconceives role of court as coordinate piece of gov’t

(2) Application

(a) Scalia – once legislatures know that courts look to history,, they’ll make it up or doctor it to suit their own position

(b) Reduce incentive for legislature to achieve closure in statute

(c) It’s kind of like looking through a crowd and picking out your friends – the parts that support your position

3. Purposivism

a) No static intent in particular year, but rather an ongoing enterprise – Congress launched enterprise, but it should grow and adapts to changing circumstances.  

b) Courts play key role in making sure those purposes are effectuated in light of changing circumstances.

c) Sources

(1) Look at widest range of materials

(2) Subsequent Congressional Action

(3) Subsequent Changes in Circumstances or values

d) Objections

(1) Similar to intentionalism

(2) Excessive power to judges which is more hidden that in textualism

(3) Application – how to you discern purpose and reconcile conflicting purposes

(4) How does court ensure or know what best way to update statute is to be in accordance with purpose 

4. Background norms

a) Den minimis principle

b) Can avoid plain meaning of statute if it would lead to absurd results (CWA – American Water Works v. EPA)

c) Agency’s prior construction or official interpretation of statute (MCI – large change in position viewed skeptically, Brown and Williamson)

C. Statutory Interpretation by Agencies
1. Agency interpretation

a) Driven by programmatic objectives

b) General counsels of agency who are going to be interpreters of statute – some sort of dialogue between administrators and general counsels – whether it can accommodate action and interpretation and then agency will go ahead and act.  

c) Interpretation will be in preamble to rule or adjudicatory record.  

d) Groups of lawyers who are responsible for the statute and know life history of statute.  

2. Traditional tools prior to Chevron – was overtaken by more general formula in Chevron rather than the case-by-case analysis prior to this

a) Whether agency construction rendered contemporaneously to enactment of statute – some sort of greater endorsement of agency construction

b) Longevity and certain presumption of correctness - Whether it was in long-standing application – has it worked, is it durable

c) Whether position has been consistent – reliance and expectation interests built up in private sector on interpretation.  Chevron – if it has been inconsistent then there’s nothing to defer to – no settled view.

d) Whether public has relied on agency interpretation

e) Whether matter of public controversy, whether agency position has been tested politically and is visible – if people have pressured to have it changed.  Some sort of robustness.

f) Whether it is based on expertise – technical or complex subjects

g) Whether it has rulemaking authority – Congress implicitly intended that agency have some legislative type authority and have discretion in interpreting statute

h) Whether agency action is necessary in light of statute – e.g. state implementation plans in order to adopt NAAQS.  

i) Whether Congress was aware of interpretation and failed to repudiate

j) Whether it specifically addressed question in reasons for action

3. Chevron shift

a) Using normal tools of statutory interpretation that we would otherwise apply to statute not enacted by agency, where there is no answer given by statute, then the agency can provide the answer if it’s answer if it’s a reasonable one.  

b) Shifts residual lawmaking authority in interpretation of statute from court to agency

c) Where is this rule found?  Not APA, since it says that court should decide all questions of law and interpretation.  Looks like Chevron is contradictory to APA.

d) Stevens said that in past, there can be implicit and explicit delegation of lawmaking authority to an agency.  

e) Implicit in every statute is delegation to resolve those issues that can’t be resolved by tools of traditional statutory interpretation.

f) It is a meta-cannon or meta-rule of statutory interpretation 

g) Court still decides issues – what issues should be decided by courts and which should be answered by agencies – allocation of institutional competence between the court and the agency.  This is the ultimate meta-rule of law that court is deciding in Chevron and consistent with observation by Stevens in Chevron – courts still have ultimate authority over interpretation since they’ve adopted meta-rule.  

h) In order to be entitled to Chevron deference, there must be some reasoned explanation at the time it’s adopted and there has to be disciplines of consistency in agency’s interpretation – cannot vary widely w/o some good explanations to justify change.  

4. Are agencies better able to interpret ambiguous statutes?

a) Comparative institutional competence

(1) They know more about Congressional intent 

(2) Better able to carry out underlying purpose of statute – better knowledge of what works, the regulatory circumstances, science, engineering, economics, practical administrative sense, learn from experience.

b) Political accountability

(1) Agency heads selected by president

(2) Oversight by Congress

(3) Subject to informal political process – more public participation in rulemaking through notice and comment and other methods

5. How do these different techniques of statutory interpretation fit with definition of deference to agency?

a) Textualism – more limiting on power of agency

(1) Courts are more experts in reading statutes and legal doctrines

(2) Reliance on textualism alone may leave a lot of unanswered questions

(3) Maybe judges who are uncomfortable will use textualism aggressively to find controlling answers

b) Intentionalism – more limiting on power of agency

(1) If you’re relying on legislative history, then that will resolve some unanswered questions – some can be answered by intentionalism.  The court will then answer those questions and reduce power of agency.

(2) Agency will be experts on intentionalism – past administrative interpretations, closer to Congress, etc.

c) Purposivism – more power to agency

(1) Ends up with a lot of deference to agency – up to court to identify purpose, but then agency will be much better equipped than court on how to implement that in particular circumstances.  

d) Background norms – judicially developed and applied

(1) Presume that Congress intended this and preclude agency from interpreting it otherwise

(2) Cannot override clear statements

6. Invalidating an agency’s interpretation – has to use Chevron step 1 to invalidate it.  

a) Statute requires clear result and agency’s interpretation coincides with that

(1) If it invalidates or validates on step 1, then agency either has to change (invalidates) or stick with same interpretation (validated)

b) Statute does not clearly resolve issue and agency has discretion to interpret it if it’s reasonable

Cases – whether interpretation was upheld or not

	Case
	Upheld
	Change in position

	MCI
	N
	Y

	Kmart
	N
	Y

	Std Oil
	Y
	Y/N

	Babbitt
	Y
	N

	Public Citizen
	N
	Y

	Benzene
	N
	N

	Brown and Williamson
	N
	Y


IX. CONCLUDING REFLECTIONS ON THE REGULATORY ADMINISTRATIVE STATE

A. Empirical Studies of the Costs and Benefits of the Clean Air Act

1. Melnick

a) Look as political scientist what overall impact of legal system and role of courts has been.  

b) His primary criticism is that not that courts are highly incompetent on technical issues (agrees with Oakes – judges can be educated by parties’ lawyers through briefs), but judges are not good at understanding administrative demands of regulatory process.  

c) Judges proceed case by case, and administrators have to see things in systemic view.  Sierra Club and Train – forcing new business on agencies, denying flexibility at program level for concerns on feasibility and cost, and then launching force towards excessive ambitious programs that can’t be completed in timely or cost effective fashion.  District courts are confronting where the rubber meets the road and continue to postpone deadlines for compliance.  

d) Looking externally at systemic effect of court’s decisions.

2. Krupnick – cost/benefit analysis of CAA

a) Social benefits, even given uncertainty of economic value of health effects, benefits far exceed the costs.

b) CWA – spending comparable money for much lower benefits – not health benefits as much.   Environmental benefits are not as good, as well as Superfund.  

c) We should still maximize net benefits over cost and benefits would increase if we broke it down and looked at particular programs and standards.   

(1) Big successes of trading programs have enormous excess of benefits over cost – low compliance costs, big benefits – shows promise of trading system.  

(2) He looks at cost/benefits of two standards involved in Trucking.  CBA would have suggested that ozone should have remained the same – cost exceeds benefits, where with PM, CBA said it should be more stringent.  So CBA doesn’t automatically mean deregulation or laxening of standards – would depend on the case.  

(3)  What would CAA look like with CBA infused into it, or a whole regulatory strategy based on CBA and realistic accomplishments?

d) How much difference has judicial role played in this?  

(1) What courts are doing doesn’t make that much difference in terms of substantive outcome, but overall it’s the legislative administrative process that it establishing basic parameters.  

(2) They are very important for legitimacy and value in society – allows society to accept administrative actions – reasonably fair and responsive procedures and efforts based on reasoned analysis and information rather than pure interest group and will.  
B. Evaluation of the Institutions of the Regulatory Administrative State and Consideration of Alternatives

1. US v. international 

a) US – division of power between legislature and executive branch.  

b) In the EU, they are merged, b/c leader of house of commons is PM – their system is tightly knit, whereas ours can be divisive – that space creates more space for administrative agency to operate – independently from party lines.  

c) Gives greater role to agency and to courts, since courts play mediative role rather in EU, - forum where expanded number of interest groups can come and ventilate their concerns.  
d) Development of environmental law groups stimulated by availability of court to voice concerns.  

2. Constitutional issues presented by rise of admin state

a) Gave administrative agencies adjudicatory authority, and combining powers that were thought to be separated

b) Sought to further constitutional values of rule of law and  due process and political accountability through other means – render more accountable and response delegative and combined powers that agencies are exercising

(1) Expanding standing to wider range of standing

(2) Transformation of rulemaking through intervention and adjudication – informal legal procedures at administrative level to generate record

(3) Review for conformance to statutory authority where given nature of legislation

(4) Review of discretion after bounds of authority delineated and review of lawmaking discretion through Chevron step 2 and arbitrary and capricious hard look approach of case by case implementation.  

(5) Developed procedures to allow administrative agencies and other groups to have role to structure and guide administrative decision making.  

(6) Public choice analysis – one can regard judges as political actors as well as institutional actors (establishing structure).  

(a) Contrast to continental system, where there is no political process for appointment of judges where judges are career civil service and work their way up ladder.  Judicial system here is a much wider range of people from different legal backgrounds – more political in nature.  

3. Demands of agency expertise and authority

a) Technical expertise in particular area

(1) Environmental issues are particular in terms of need for expert knowledge and judgment about technical issues and administrative management are especially strong in environmental area.

(2) Substantively important – health and life of ecosystem and environment

(3) Issues of large saliency to public

(4) Should environmental values be given special protection by the courts?  

b) Administrative expertise – vast system of administration that has to be coordinated and implemented to get certain results.  Need lots of information and decisionmaking structures and implementation structures and enforcement and monitoring structures.  

(1) Scope is maximized under command and control system.  

C. Shift in Court’s decision-making

1. Late 60s/70s

a) Pro environment agenda overall during this era

(1) Standard Oil

(a) Refuse Act being construed in aggressive fashion to make it into a pollution control device

(2) Scenic Hudson

(a) Led to development of NEPA EIS

(b) Standing is available to environmental groups to enter into licensing decision and get judicial review

(c) Agency failed to review

(d) Led to development of hard look review

(3) Overton Park

(a) Reading statute with strong pro-environment tip – can’t route highway through park except in extremely extraordinary circumstances, which was really counter to the deal as it was enacted

(4) Sierra Club v. Rucklehaus

(a) High water mark of aggressive judicial endorsement of environmental values

(b) Statutory interpretation was a little off, but great endorsement of env

(5) NRDC v. Train

(a) Lead NAAQS standard, citizen suit action – mandatory duty of EPA to adopt lead NAAQS

b) Quality Control/ neutral quality control of agency discretion – hard look - have to justify decision with evidence and analysis 
(1) National Lime

(2) Nova Scotia

c) Anti-environment
(1) Union Electric

(2) Lead Industries

d) Role of courts

(1) Could be seen as reflecting launch of social values that are not yet reflected in Congress or old hard-lien administrative agencies (Higway bureau – Overton Park, FPC – Scenuc Hudson)

(2) Make agencies more responsive to new social values – this parallels civil rights movement

(3) But once values are picked up by political process (CAA, CWA) and initial efforts to water them down by industry are rebuffed, then one could say that at Chevron level, courts no longer have the facilitative interventionist role in forcing them and can now retire and let political and administrative process take care of it.  Environmental values have to be balanced with other important social goods.  

e) Political response

(1) Congress Enacts Clean Water Act – structure was shaped by Standard oil decision and NEPA, as well as Sierra Club (PSD provision in CAA – established legal and political status quo)

2. 1980s 

a) Benzene (1980)

(1) Reads into OSHA control on regulatory policy.  

(2) Serious recessions in 1970s – worry about economy and Japanese competition – competitiveness of US economy

(3) No longer quite as confident of controls

(4) Rhenquist – whole scheme is unconstitutional for want of intelligible principle

(5) If courts insisted on crisp regulation from Congress, it could significantly impede regulation b/c of disagreement in Congress

(6) Melnick

(a) Implementation at state and local court levels means that reality of difficulty of transforming industrial infrastructure and consumer behavior to meet ambitious environmental goals is becoming apparent 

b) State Farm (1983)

(1) Reagan deregulation efforts going to too far – naked interest group politics

(2) Can be changes in regulatory policies, but the courts are going to require some reasoned decision to change decisions of prior agency

(3) Do this under the hard look doctrine – a warning shot at deregulation, but not totally wiping out OMB.

c) Chevron (1984)

(1) Represents balance in terms of particular holding and Chevron doctrine.

(2) Holding was source could be defined in terms of the bubble effect.  Not up to judges to impose policy preferences – up to agency to resolve the matter.  Codified in the Chevron doctrine – has to effect of reducing judicial role so long as agency is reasonable.

(a) Prior to Chevron, it was up to courts to interpret statutes and courts can decide if they want to give deference to agencies.

(b) Chevron removes role of courts somewhat and places statutory interpretation authority with agency.  Reason for doing this is the political accountability of the executive.  Heydey of 70s (sierra club, etc) where courts could impose their own ideas of environmental values into the statute is now gone.  Courts now say it is up to Congress to determine intent and agencies to interpret Congress’ intent.  

(c) Draw a conceptual bright line between role of courts and agencies in statutory interpretation.    Judicial role is now much more clearly defined, but statutory interpretation is still debated.  

(3) DC Circuit said that Reagan administration could not come in and adopt bubble definition – consistent with DC approaches from 70s.

(4) Not a huge change since Chevron in terms of approach of courts.  

d) Ex Order (1981)

(1) Establishes OMB – dovetails nicely with Chevron doctrine – up to politically accountable executive to control or supervise discretion of agencies that they are given by statute.  

3. 1990s

a) American Trucking

(1) Reaffirms Chevron case – not going to crank up the constitutional delegation doctrine nor are they going to follow Williams to force agency to be more specific of interpretations of statutes – not going to police more closely what agencies are doing.  

(2) Williams (DC Circuit) requirement could be seen as additional control by courts over agency.  

(3) Arbitrary and capricious and hard look review is a quality control tool – used in state farm to reverse substantive policy decisions – but usually only to check procedural tools used.

4. Ideology

a) American Mining (Starr)

b) Corrosion Proof (J Smith)

(1) Statutory construction and hard look

(2) Well known conservative judge

c) American Lung (Tatel)

(1) Dissent - Tatel is old fashioned liberal democrat

(2) Agency’s refusal to adopt more stringent standards was arbitrary and capricious

(3) Wanted EPA to force EPA to adopt lower SO2 standard

(4) Try to set decision aside on hard look grounds to move agency towards broader regulatory coverage – like Sierra Club.  

d) Trucking (Tatel)

(1) Dissent in Trucking – standards are fine

D. Political Bias in Judicial Decision-making

1. Revesz article

a) Republican tend to be more in favor of private ordering and market systems – restricting private choice and liberty, whereas Democrats tend to be in favor of regulation and command and control.  

b) More Supreme court review over issues of statutory interpretation than on review of procedural checks.

c) Republicans more likely to vote against regulation when they have one or two Repubs on panel, and same for Dems.  

d) DC Circuit – White house picks nominees

e) Ideological views would be more likely to shift with president – probably more ideology there, since other senators when they pick nominees have a lot of other issues – driven more by local political issues.  

f) Statutory construction – more of a right answer in terms of this, wheras arbitrary and capricious review is a much broader and vaguer standard – more likely to be infused with ideology.  

2. Public Choice judge

a) Statutes have to be understood as deals between different self-interested actors trying to get their way.   Factional power structure and ideological struggle.  Scalia and Rhenquist

b) Likely to focus on statutory language and legislative history b/c judges role is to enforce deal that was struck through different factions in legislature – creates  possibility of social and economic order – can’t allow deals to fall apart b/c there won’t be incentive to enter into deals.   This is why it might not make sense to give job of interpreting statutes to some future Congress b/c they have different combination of factors.  Independent judiciary plays key role in ensuring that deals that have been struck are enforced. 

c) Will not warmly embrace purposivism b/c it says that it will identify underlying norms and figure out best way to implement those in terms of new and changed circumstances and experience of implementation.  

3. Civic Republican judge

a) Public norms are values to be realized through statutes – selecting norms and furthering them through administrative mechanisms.  

b) Emphasize purposive and evolution of public norms approach to statutory construction.  

X. Case Law 

A. Statutory Interpretation and Cost-Benefit Analysis – OSHA cases
1. AFL-CIO v. API:  OSHA Benzene case (US 1980)
a) Statute Interpretation
(1) 3(8) OSHA Standard – “reasonably necessary or appropriate”

(2) 6(b)(5) no “material impairment” of toxics, “to extent feasible”
b) Holding
(1) 4 – OSHA did not apply proper legal standard (significant risk)

(2) Rehnquist – statute is unconstitutional on its face and OSHA doesn’t have authority

(3) 4 dissenters – constitutional and significant risk standard is not proper reading – OSHA has broad authority to determine limits.  

c) Statutory interpretations

(1) De minimis non curat lex (the law is not concerned with trivial things).  
(a) If it is not significant, then the law shouldn’t care – the large machinery of the law should not be mobilized for insignificant matters.  

(2) Rehnquist:  Nondelegatable authority

(a) Congress cannot delegate certain powers to other nonelected groups – Congress has to make the hard choices and be answerable to the public.  
(b) When you’re looking at statistical lives, Congress gave no meaningful guidance as to how to decide what the appropriate limits are and what constitutes significant risk.  
(c) Will it cripple effectiveness of regulatory state to say that Congress cannot delegate regulatory power?  

(3) Stevens:  Avoid constitutional issues

(a) Construe the statute as to avoid constitutional issues. Court generally does not want to go head to head with Congress to declare them unconstitutional to avoid conflicts.  

(4) Powell:  Proportionality

(a) Proportionality – look at benefits vs. costs.  Using up societal resources that could go for other uses.  

(b) It will reduce the competitiveness of American businesses as opposed to foreign businesses, which could result in job layoffs.  

(c) The tradeoff would not just be with health v. cost, but also in health v. jobs/personal economic considerations.

(5) Marshall:   Plain Meaning

(a) Plain meaning of reasonably necessary and appropriate is not too vague, and it will advance worker health – feasible will impose some limitations, but limitations were complied with.  
(b) He refers to New Deal cases that permitted this type of broad delegation of regulatory power.  
(c) Puts trust in agency to be accountable and responsive to interests of workers, as well as Congress.  Congress can cut their budget or call them up for hearings all the time.  
2. American Textile Manufacturers v. Donovan:  OSHA Cotton Dust case (US 1981)
a) Informal Rulemaking

b) Background

(1) Involved OSHA health standard for exposure to cotton dust by workers in textile manufacturing plants

(2) Illness resulting from inhalation of cotton dust is “brown lung” – similar to emphysema

c) “To extent feasible” interpretation

(1) Shouldn’t go as far as OSHA did, b/c it is a lot of cost and small number of benefits.

(2) Requiring Cost benefit analysis would eviscerate “to extent feasible” standard laid out in 6(b)5 and would instead replace it with the results of the cost benefit analysis outcome.  

(3) Congress defined relationship between costs and benefits by placing worker health benefit above all other considerations except those that would make attainment of benefit unachievable.  Congress had already done cost-benefit analysis when it created act – agency may not do further cost-benefit analysis.  
(4) Plain meaning of the word – uses Webster’s definition of feasible – “capable of being done.”
(5) Comparative statutory analysis – omission of cost was deliberate in the statute.   Congress knew that Act would impose costs on industry and believed that costs were part of doing business.  
d) Union’s argument – meant only that something was technologically possible

e) Textile companies – required cost benefit analysis

f) Rehnquist’s dissent
(1) Court to quick to eliminate Congressional non-delegation doctrine

3. What is the law after Cotton Dust and Benzene?

a) If OSHA regulates a substance, it must show that risk is significant, and if it does so, then it must reduce the risk in line with what is technologically and economically feasible.  

b) Implicit value of life is usually in range of $3 - $7 million, and wage premiums paid to account for increased risk usually result in this range (1/10000 -> 2/10000) risk compensated by $500 per person increase is $5 million total compensation for risk.  
c) Can you just solve the problem by forcing disclosure rather than creating hazard exposure limitations.  
d) The government reconfigures compensation package by creating mandatory insurance policy through worker’s comp. 
4. Success of OSHA Regulation

a) Contribution of OSHA – very small in improving worker safety.

b) OSHA tends to regulate a few hazards and regulate them stringently – induces litigation and resistance from industry – noncooperation.

c) Very limited penalties for noncompliance and very limited enforcement resources

d) What is the explanation for the failure?  Too zealous, too much resistance, too legalized, symbolic politics – pro-labor people in Congress can push through strong looking statute but the pro-industry are content to allow the regulation but not allow enforcement.  

B. Best Available Technology and uniform standards

1. Sierra Club v. Costle (DC 1981)
a) Sierra Club’s argument

(1) They want universal national standards – de facto universal scrubbing.  And what the EPA has done is to allow partial scrubbing for companies that use low sulfur coal.

(2) Sierra Club wants the best available technology – full scrubbing, as a continuous means of reduction, since it is better than partial scrubbing.

b) EPA counters that the plain meaning of the statute allows them to vary the percentage with the type of coal.  

(1) (b)(2):  Allows them to distinguish between types, classes, and sizes within categories of new choices.  (subdivide based on fuel content).

(2) (a)(1):  Allows them to base judgment on economic considerations “taking into account the cost of achieving such emission reduction.”

c) Court rules:

(1) Clarifying statement from the conference committee that appeared after the bill was passed – pressure from industry people

(2) How much weight should be given to legislative history?  No deliberation in the conference committee statements, how much of debate is influenced by lobbyists.  

(3) Court decides not to give legislative history too much weight because there was no clear majority to expansion of the statute to mandate universal scrubbing

(4)  (a)(7):  Continuous process for production or operation by any source which is inherently low-polluting or nonpolluting could be interpreted as being low sulfur coal.

C. The Constitutional Position of Agencies

1. The Relationship of Agencies to the Congress

a) Amalgamated Meat Cutters (DC 1971)
(1) Background

(a) Meat Cutters Union challenged Economic Stabilization Act of 1970 on grounds of excessive delegation.

(b) Act was adopted to address severe price inflation caused by federal deficits from war.

(c) Act authorized President to “issue such orders as he may deem appropriate to stabilize prices, rents, wages and salaries at levels not less than those prevailing on May 25, 1970 and provide for the making of such adjustments as may be necessary to prevent gross irregularities.  

(d) President issues 1-page EO imposing 90 day price freeze.  Order established Cost of Living Council w/in EO of President and delegated to it powers conferred on him by Act-exclusively power to issue regulations and orders and grant exemptions and make exceptions. 
(2) Ruling

(a) Statute is not unconstitutional as excessive delegation of power 

(i) No forbidden delegation of power if Congress shall lay down by legislative act an intelligible principle to which agency or official must conform. 
(ii) Must establish principle of accountability under which compatibility with legislative design may be ascertained by Congress, courts, and public.  

(iii) Burden is on the party to show that there is absence of standard for guidance of Administrator’s action so that it would be impossible in a proper proceeding to ascertain whether will of Congress was obeyed.
(iv) Prior regulatory programs did furnish an intelligible principle – standards of statute are not tested in isolation and derive meaningful content from purpose of Act, its factual background, and the statutory context.”

(v) Limited duration of authority granted to President was also significant.  
(b) Statute does contain standard of broad fairness and avoidance of gross inequity, leaving to the future the implementation of standard

(i) Not purpose or function to define what is broad fairness or gross inequity (President targeted some industries and not others).    

(ii) Any action taken must be in accordance with further standards as developed by Pres – limits scope of subsequent action
(c) Distinguished from Schecter

(i) Function of formulating codes was delegated to private individuals in regulated industries

(ii) The 1970 act is subject to APA review provisions, while NIRA was not.  

b) Schecter Poultry v. US (US 1935)– court used non-delegation doctrine to strike down decision – Section 3
(1) Congress authorized private bodies (trade associations) to develop standards of fair competition.
(2) When codes were completed, President approved them and they became binding on industry as whole.

(3) Ruling

(a) Lacked an appropriate standard for setting out boundaries for executive branch discretion.  

(b) Troubled by statute’s giving governmental decisionmaking powers to private entities.  

(c) Majority of justices were hostile to President’s economic programs

(d) Wooden application of the non-delegation principle in face of years of flexible application of doctrine previously

(4) Cardozo

(a) Presidential authority to promulgate codes of competition was not properly canalized and was delegation run riot.  

c) Panama Refining v. US (US 1935)– court used non-delegation doctrine to strike down decision – Section 9
(1) Early attempt to set federal energy policy in conjunction with existing state regulation of oil industry.  States with large oil reserves had regulatory commissions to set production levels for wells.

(a) Held down total production and increased price per barrel of oil

(b) Functioned as oil conservation measures – can get more oil out of a well that produces oil slowly

(2) NIRA’s jurisdictional agency (NRA) allowed president to write regulation prohibiting oil producers from shipping in interstate commerce any oil produced from well in excess of state-established production levels.

(a) Hoped to have beneficial effect on national economy, but did not want Supremacy Clause to interfere with states’ setting of production levels – just chose to control interstate commerce aspect. 

(3) Ways in which court could have preserved constitutionality

(a) Looked at what President was asked to do – determine applicable state levels and issue orders – as merely ascertainment of a fact. 

(b) Court could have viewed state production limitations as principles that conserve natural resources as the necessary intelligible principle that limited executive action.

(4) Ruling

(a) Gave President unlimited authority to act with no boundaries on his discretion – no criteria or findings req 

(5) Cardozo
(a) Was willing to read 9 in light of statement of purpose for NIRA – that conservation was the standard for curbing executive discretion, so statute was ok.  

d) Differences between Panama and Schecter according to Cardozo

(1) Hot Oil was prohibition on business conduct, while Sick Chicken was admonition to industry to do good.  Proper role of gov’t was to prohibit bad practices, not encourage best possible behavior.  

(2) Hot Oil was directed toward single industry and reflected understanding of conventional practices in that industry, Sick Chicek affected all American business.

(3) Sick Chicken permitted private parties to make decisions that should be reserved for the gov’t, even though the President had to approve standards.  President’s role would be largely rubber-stamping private decisions.  

2. The Relationship of Agencies to the President

a) Myers (US 1925)( Senate had to consent to removal of cabinet.  Lack of approval effectively worked as veto.  Written by former Prez & now C.J. Taft.

(1) SC held Cong may not limit Prez’s pwr to remove a postmaster & opinion = broad enough to cover members of indep agencies.  Stat = unconst’l.  But see...

b) Humphrey’s Executor (US 1935)cuts back on Prez’s ability ( cuts back on Myers, but doesn’t overturn it.

(1) FTC Act said Prez may remove commissioner only “for inefficiency, neglect of duty or malfeasance in office.”

(2) Ct held that Cong could const’lly restrain Prez in this manner.

(3) FDR removed comm’r over policy disagmts in violation of the Act’s provision.

(4) SoP’s violation would be presented if Prez, an Exec official, could influence such “quasi-adjudicative” & “quasi-legs” decisions by an indep official.

c) Morrison: (US 1938)Prez has “sufficient” control over Indep Counsel ( IC isn’t completely indep.

(1) Cong may reassign even clearly Exec pwrs ( IC Act.

(2) Issue: Whether Act, taken as whole, violates principle of SoP by unduly interfering w/ role of Exec Br.?

(3) Arg: Prez has insufficient control over IC & therefore Cong legislating away Exec pwr in violation of SoP.

(4) Held: Statute = const’l.

(a) No attempt by Cong to increase its own pwrs @ expense of Exec.  Unlike Bowsher v. Synar, this case doesn’t pose danger of cong’l usurpation of Exec Br. functions.

(b) Undeniable that IC Act reduces amt of control/supervision Exec has over investigation & prosecution of certain class of alleged crim activity.

(c) Essentially, diminishing Exec pwr = permissible b/c Exec retains some pwr to supervise an exec function.

(5) DISSENT ( J. Scalia (FAMOUS!)

(a) Ultimately irrelevant how much statute reduces pres’l control.  Case = over when SC recognizes that Act reduces amt of control Exec has over investigations/prosecutions of alleged crim activity.

(b) It’s not for SC to determine how much of purely exec pwrs of govt must be w/in full control of Prez.  Const prescribes that they all are!

d) Bowsher v. Synar (US 1986)( stat delegated Exec functions to an office (authority to cut budgets).  Cong wanted these budgets cut in apolitical manner.

(1) Comptroller General ( traditionally viewed as Ofcr of Cong.  Removal procedures = unique; no Exec control over removal; only stat’y removal here.

(2) Since no Exec authority to remove, ofcr can have no Exec pwrs whatsoever.

(3) SC decided that Compt Gen = Exec functions, if they’ve been exercised.  Therefore, Prez must have this pwr; attempt of Compt Gen to exercise Exec pwr = invalid.

3. The Relationship of Agencies to the Court

a) Mistretta v. United States (US 1989) ( best way to think of this case: structural prob. (not non-delegat’n)

(1) Facts:  Mistretta was sentenced for crime according to sentencing guidelines promulgated by newly created U.S. Sentencing Comm.  He challenged authority of Comm b/c grant of authority was an unconst’l delegation.

(2) Cites precedent: J. Taft: In determining what Cong may do in seeking assistance von another branch, the extent & character of that assistance must be fixed according to common sense & the inherent necessities of the govt coordination.  So long as Cong shall lay down by legs act an INTELLIGIBLE PRINCIPLE to which the person/body authorized to exercise the delegated authority is directed to conform, such legs action isn’t a forbidden delegation of legs power.  J.W. Hampton, Jr. & Co. v. U.S.
(3) Intel Princip Test: SC has deemed it const’lly sufficient if Cong clearly delineates the general policy, the public agency which is to apply it, & the boundaries of this delegated authority.

(4) Held:    No unconst’l delegation of legs power here.  Act = const’l.

(a) Const’l structural protections don’t prohibit Cong von delegat’g to an expert body in Judicial Br intricate task of formulating sentencing guidelines consistent w/ such significant stat’y direction as present here.

(b) Sys of checked balance authority doesn’t prohibit Cong von calling upon accumulated wisdom & experience of Judicial Br in creating policy on matter uniquely w/in ken of judges.

(5) Scalia’s DISSENT: Big prob ( doesn’t exercise any Exec or Judicial pwr.  (Strict SoP view).

(a) Whole theory of lawful cong’l delegation isn’t that Cong is sometimes too busy or too divided & can therefore assign its responsibility of mkg law to someone else.  Rather, a certain degree of discretion inheres in most exec & judicial action.  It’s up to Cong, by relative specificity/generality of its stat’y commands to determine how small/large that degree shall be.

(b) So Prez, thru Parole Comm subject to his appt & removal, could be given pwr to issue Guidelines specifying when parole would be available b/c that’s ancillary to Prez’s exercise of exec pwr to hold & release fed’l prisoners.

(c) Sees structural prob w/ statute ( neither part of Judiciary or Exec Br.  Not so much scope of delegation as structure of the entity.

D. Constitutional Limitations on Agency Decisions

1. Londoner v. Denver (US 1908)
a) Background

(1) Paving of road and then assessment of paving costs against landowners whose property abuts the road.  The local municipal government first approves paving and then a second stage to assess taxes of landowners.

b) Court’s decision

(1) Court rules that hearing is required before liability can be finally affixed – has to be a hearing where landowners can appear and present evidence – the exact trial formalities are left unclear.  
(2) Because this is adjudication and each specific liability of a landowner is being affixed, hearing is required – affects individuals.
(3) 14th amendment gave them right to oral hearing  - something more than opportunity to provide notice and comment in writing

c) What kind case

(1)  Court acknowledges that landowners already given some kind of hearing, but was not sufficient – some degree of orality must be provided to allow landowners to get evidence into the record.
2. Bi-Metallic v. Colorado (US 1915)
a) Background

(1) The taxes are instituted for all landowners in Denver – a large and indefinite category of people – for 40% increase.  
(2) Individual property values irrelevant to determination.

b) Court rules

(1) Court says that legislature would not have to provide hearing if they were going to enact legislation, so neither does the agency.  But this is also conceded in Londoner case. 
c) Distinguished from Londoner

(1) Huge numbers of people to which Board would have to listen

(2) Landowners were voters in Denver and could remove elected representatives

(3) Decision was generic, across-the-board matter, having nothing to do with individualized determinations of specific valuation of particular plots of land

(4) Real estate owners had opportunity to contest individual assessments when they received tax bills 

(5) Whether case – whether process was due.

(6) When agency functions in legislative capacity no individual Due Process. 
3. Goldberg v. Kelly (US 1965)
a) Background

(1) Woman receiving AFDC got her benefits cut off – no hearings provided

b)  Whether, what kind, and when case
(1) Sets outer limits for constitutional due process

(2) AFDC money is statutory entitlement constituting property interest under 5th and 14th amendments

(3) Due process must be afforded prior to termination b/c benefits are very important

c) What kind of hearing required

(1) Notice

(2) Oral hearing before impartial decisionmaker with direct and cross-examination

(3) Counsel (retained, not appointed)

(4) Compilation of record

(5) Use of record as basis for decision

(6) Decision accompanied by statement of reasons

E. Rights of Intervention/Standing
1. Scenic Hudson Preservation v. FPC (I) (2nd Cir. 1965)
a) Background
(1) ConEd wanted a large pump storage system tank at the top of the mountain and in the off peak season (nighttime), to send electricity to pump water out of Hudson and into tank.    And then, during daytime, you let the water out to drive turbines to generate electricity.  
(2) Scenic Hudson Preservation came in and protested the proposal – another engineer said that NYC could install gas turbines in city instead of marring view of Hudson.  
b) Rights of Intervention/standing
(1) Court grants a right of intervention to Scenic Hudson litigants and right of judicial review – that they represent interests (fish and wildlife and recreation) that are among interests that commission has to consider before granting the license.  
(2) Their interests are relevant and specifically recognized in statute, so that they can intervene in hearing that will have to recommence to consider gas turbine alternative.  
(3) Who does Scenic Hudson Preservation represent?  The residents of the area who have second homes and are wealthy and don’t want the development.  Where would the gas turbines end up?  In poor neighborhoods in NYC, who will not be represented.  

(4) 16 USC 1863(a)

(a) FPC has authority to regulate Hudson power plant building.  
(b) With formal adjudicatory hearing procedures under APA 554, 556, 557 – trial type hearing before ALJ who will compile record, then it goes up to commissioners of FPC whether to grant project a license and then on to Court of Appeals for judicial review.  
(c) Has jurisdiction to approve a project if “best adapted to a comprehensive plan for a waterway” for purposes including power development, protection of fish and wildlife, and recreational interests. 
c) Reviewability

(1) APA 706(2)(c)

(a) Set aside an agency decision that is in “excess of statutory jurisdiction, authority, or limitations, or short of statutory right.”

(2) APA 706(2)(a)

(a) Courts are to set aside decisions that are “arbitrary, capricious, or an abuse of discretion or otherwise not in accordance with law”.

d) Balancing Interests 

(1) Court has to consider all alternatives and plan what is best, balancing all possibilities.  
(2) Commission just accepted Con Ed’s plan without looking at alternatives.

2. Data Processing v. Camp (US 1970)
a) Background 

(1) Company that sold data processing services challenged regulations issued by Comptroller of Currency that permitted banks to begin selling these services

(2) Data processing companies would lose money if banks got into business and Comptroller’s new rules violated Bank Service Corporation Act of 1962

b) Court’s ruling - Douglas

(1) Dissatisfied with legal injury test – difficult to apply and tended to go to merits of controversy when standing analysis (a threshold determination) should only examine P’s allegations of injury

(2) Test established

(a) D’s acts have caused P personal injury in fact – economic or otherwise; and

(b) P is arguably within the zone of interests to be protected by statute or constitional provision in question

3. Sierra Club v. Morton (US 1972)
a) Background 

(1) Sierra Club brought action challenging decision of Department of Interior to allow construction of commercial resort in Mineral King Valley of Sequoia National Forest

(2) Club refused to allege personal injury and argued that environmental lawsuits should have standing test of their own

b) Court rules

(1) Allegation of personal injury to at least one member of the Sierra Club was indispensable to pursuing a federal court lawsuit

(2) Abstract concerns do not substitute for concrete personal injury  - complaint must contain allegations that plausibly and directly connect client’s injuries to actions of defendant
4. Lujan v. National Wildlife Federation (US 1990)
a) Background

(1) National Wildlife sued Department of Interior over agency action involving reclassification of federal lands

(2) Effect of reclassification was to open up large amount of territory to commercial development, including mining operations

(3) National Wildlife argued that Interior had violated NEPA, some procedural requirements of APA, and other federal land use statutes

b) National Wildlife’s standing argument

(1) Members had visited locations in the vicinity of two of reclassified areas for purpose of recreation and aesthetic enjoyment, and enjoyment had been adversely affected by reclassification

c) Court holding - Scalia
(1) Affidavit was not sufficient – requirements are “assuredly not satisfied by averments which state only that one of respondent’s members uses unspecified portions of an immense tract of territory, on some portions of which mining activity has occurred or probably will occur by virtue of the governmental action.  It will not do to presume the missing facts...”

(2) There were no allegations of injury that could give NWF standing to challenge program as a whole – would have to challenge each individual classification

(3) Agency action was not complete – final agency action is required to confer jurisdiction

5. Lujan v. Defenders of Wildlife (US 1992)
a) Background

(1) Endangered Species Act of 1973 requires all federal agencies to consult with Dept. of Interior to ensure that projects funded do not threaten habitats

(2) US AID Aswan dam project will threaten endangered species in Egypt

(3) Two Defenders of Wildlife members traveled to Egypt and were adversely affected by project

b) Court’s ruling

(1) No finding of imminent injury – future plans to visit area after dam don’t cut it.

(2) Failed to show that injury would be redressed by victory on the merits – Dept. of Interior could still approve project.
(3) Too generalized of a procedural grievance – the failure to consult with Dept. of Interior is too general a grievance – can’t sue to enforce laws unless procedure directly deprives you of something.   There is no general public right to enforce the constitution – no general standing.  
F. Creation of Notice and Comment Rulemaking- disclosure of methodology of decision
1. US v. Nova Scotia Food Products (2nd Cir. 1977)
a) Background
(1) Lead case in creating need for notice and comment rulemaking.  
(2) Nova Scotia contended that there was an inadequate administrative record upon which to make judicial review

(3) Failure to disclose material that was basis of decision makes it unfair. 
b) Court rules 

(1) Court said that it will only take into account conclusions on scientific matters on whether agency has taken account of all “relevant factors and whether there has been a clear error of judgment.”

(2) Criticism of methodology of decision cannot be done if no data is given.

(3) Agency has to disclose all relevant material for the basis of its rulemaking process.  

(4) Does reasonable include consideration of costs?  Yes.  

G. Deregulation – amending or rescinding substantive rules

1. Motor Vehicle Manufacturers v. State Farm (US 1983)
a) Background

(1) Agency tries to deregulate without changes in agency’s enabling act

(2) Standard 208- Passive restraint standard passed in 1969 – by 1975 all new autos were to contain passive protection devices for front seat passengers

(3) Modified 208 – new substantive rule - 1977 – rulemaking scrapped and new standard to be phased in between 1982 and 1984

(4) Political changes

(a) New president emphasizing deregulation - elected Reagan on a deregulation platform
b) DOT’s justifications
(1) DOT used cost-benefit analysis to explain decision to rescind Modified 208
(a) All manufacturers electing to go with passive restraint system – restraints could be detached and would require deliberate act of passengers to be effective – greatly reduce protection of passive restraints

(b) Costs of installation – 1 billion – did not justify standard

(c) Passive restraint might have detrimental effect on public acceptance
(2) Decision to rescind was decision to take no action and needed very little explanation

c) Insurance companies’ position

(1) DOT’s decision to rescind was arbitrary and capricious b/c DOT did not adequately explain decision

d) Court’s reasoning

(1) Underlying statute, Motor Vehicle Safety Act, did not distinguish between promulgation and revocation of standards – decision process for making a rule or doing away with a rule was the same

(2) Attempt to rescind was not just decision to take no action – agency acted when modified standard was promulgated and current DOT was attempting to revoke that action

(3) Agency’s explanation was deficient and incomplete

(4) DOT can use cost-benefit and can change its mind on policy, but explanation for change must be plain on face of the record and rational
(5) DOT failed to provide “reasoned analysis” for rescission

(6) Public norms dictate that the standards should hold – deliberative judgment and continue the dialogue

(7) Expectation interests – should not keep switching rules back and forth depending on the president – the agency and the public should be able to have certainty as to standards and not change each new administration

e) Rhenquist’s dissent

(1) The point about the hard look is to take a hard look at costs and benefits – not enough hard evidence to say that benefits outweigh costs.

H. Judicial Review of Questions of Fact

1. Allentown Mack Sales and Service v. NLRB (US 1998)
a) Background

(1) Decision by NLRB that Allentown had not violated polling law prohibiting informal polling to see if union should be established

b) Holding

(1) Court dug into ALJ record to discuss specific testimony by individual witnesses at hearing before the administrative law judge and to compare manner in which ALJ and Board dealt with that testimony

(2) Weighed some of witness testimony in terms more like what ALJ usually does

(3) Test established by Board (reasonable doubt test) was rational and consistent with statute, but Board’s decision was fatally flawed b/c its finding that Allentown lacked such doubt was not supported by substantial evidence on the record as a whole.

c) Dissent Breyer– majority has rewritten Board decision without adequate justification – ignored evidentiary presumptions, and failed to give leeway to Board’s factfinding authority that the Court’s precedents mandate.”

I. Judicial Review of Agency’s Interpretation of Statute (Law)
1. Chevron v. NRDC (US 1984)
a) Background

(1) Bubble theory - EPA

(a)  EPA policy that interpreted a phrase in the CAA “stationary source” as meaning the entire plant that emits pollution rather than individual furnaces or boilers within that plant

(b) Leaves plant owners free to determine on their own how to cope with certain pollution control requirements under CAA so long as entire plant met standards

(2) NRDC position
(a) Unit based approach - Source should be each smokestack – regulation applies to each exact source

b) What are the policy issues from viewpoint of various actors?

(1) Against:

(a) NRDC – doesn’t force owners to adopt best technology to reduce pollution.  

(b) Regulators could enforce reductions in emissions from existing units without the bubble definition.  

(c) Future costs of retrofit are higher than building in the technology now.

(d) Will slow progress in meeting the NAAPS.  

(e) Dirty air areas will argue in favor of bubble, and cleaner air areas will argue against the bubble.  

(f) Existing sources will be controlled under RACT.  

(2) For:

(a) Industries - Diminishing marginal utility of new technology – modest gain outweighed by vast costs.    But if you had a new plant, you couldn’t make that argument since you would have to install the technology.  

(b) Creates incentives to control existing sources.  

(c) Provides incentives to invest in new plants.  

(d) Lower emissions from the plant. 
c) Court’s ruling

(1) Determine whether Congress has spoken to precise question at hand

(2) If Congress has not addressed the matter, then defer to the agency’s interpretation of the statute if it is reasonable 

2. MCI v. ATT (US 1994)
a) Background

(1) Dates back to RRs in late 1800s – RRs had to post and adhere to their rates filed with the RR commissions.  Was carried over to regulation of telephone communications as well.  
(2) Purpose – to protect consumers from monopolies and price-fixing – market power.  If they didn’t post their rates, then they would give preferences to volume purchasers and political favors.  
(3) Structure of telephone industry was that there was one big giant AT&T.  They had a network and it was very costly to duplicate that network.   They then broke up AT&T into the regional Bells, and then AT&T was required to open up their lines to other competitions.  
(4) Then fiberoptic cables were introduced and you didn’t need point to point but could tap into the network at local points.  The new companies didn’t have to publish their rates, but AT&T did. 
b) Issue

(1) What does the phrase “modify any requirement” mean in 203(b) of FTC statute?

(a) ATT – allows FTC to make basic and fundamental changes in scheme outlined by that section.  

(i) Use Webster’s Third Dictionary to say that modify can mean “basic or important changes.”

c) Court’s holding

(1) Looks at dictionary definition – plain meaning – of modify.

(a) Mod has connation for incremental or limited changes.

(2) An agency’s interpretation of a statute is not entitled to deference when it goes beyond the meaning that the statute can bear...the Commissions detariffing policy can only be justified if it makes a less than radical or fundamental change in the policy.  

(3) Rate filings are essential characteristic of rate-regulated industry.  Eliminating rate filings is a large change, not a modification.

d) Interpretation 
(1) What room is left if Scalia’s interpretation is left intact?  Can anything be modified?  
(2) Any modifications that are left are presumably in b(1) or c?  If Congress had intended to limit authority in b(1).  
3. American Mining Congress v. EPA (DC Cir. 1987)
a) Background

(1) Regulation at issue is the definition of solid waste.  
(a) In the petroleum industry, byproduct of process is reclaimed and used in further processing.  
(b) Some byproducts are really hazardous – should not be used for commercial purposes.  

(2) What is the meaning of the relevant statute?  
(a) The statute deals with hazardous waste, which is a subset of solid waste.  
(b) The ordinary meaning of discarded does not include material that is going to be returned to the production process. 
(c) The aim of the statute was to target waste – there is a line between waste and recycling and the court will draw the line in a common sense way.   
(3) EPA’s position

(a) EPA – needs regulatory control on byproduct to further point of statute.   
(b) Disposed – placing on land for an extended period of time.  So if it is not immediately put back into the process, it should count as waste.  
(c) Used technical definition for disposal, but not for waste.  Disposal should inform interpretation of waste. 
(d) Congress was thus using a functional definition of disposal in the statute and indicates that Congress was thinking in technical terms, not common usage terms.  

(e) Another argument is that the problem was not anticipated by Congress – so it makes more sense to look at purpose of statute and allow agency to use their discretion unless it transgresses some clear limitation in the statute.  

b) Court’s holding

(1) Yet majority in MCI and American Mining go with the language and limit what agency can do, despite the Chevron approach.  

4. Babbit v. Sweet Home of OR (US 1995)
a) Issue

(1) Whether agency had right to prohibit private landowners from their use of the land if their were endangered species on the land.
b) Statute:  

(1) Section 3 – lists species and critical habitat

(2) Section 5 – requires government agencies to protect land

(3) Section 7

(a) Focuses on federal actions – taken directly by federal government (cutting trees), federal funded projects (highways) or federal permits (power plant or dam) that jeopardize continued existence of a species or will harm its critical habitat – Secretary of Interior will designate habitats that need to be protected.  
(b) If federal action may impact species, then there has to be process of consultation of lead agencies and Secretary of Interior needs to determine whether there will be an impact.  

(c) TVA v. Hill

(i) Opposition to dam project by TVA and opponents discovered that there was an endangered snail dart species that would be wiped out by dam and used Section 7 to prohibit the dam building even though application of statutory language led to absurd result – endangered species was inflexible – no cost/benefit.  
(ii) The “God Squad” can vote on an override.

(4) Section 9 – prohibits any person from taking of an individual member of species.  Backed up by civil penalties and criminal sanctions.  

(5) Section 10 – provides a permit for incidental take – can allow section 9 violations by permission of Secretary.

(6) Definition of take 3(19) – includes harm.  

c) Sweet Home’s position

(1) Sweet Home says that killing or harming an individual member is not within the definition of take. 
(2) Argument for Sweet Home is that statute is aimed at individual member of species – hunting it down, capturing it, etc. but not the population as a whole.   
d) Court’s ruling

(1) Majority looks at discretion that is granted under Endangered Species Act – seem to be applying Chevron, but at very end they say that argument that Sweet Home makes that statute prohibits this definition of take is inconsistent with statute.  

(2) Statutory interpretation 

(a) Court replies that definition is not that narrow, b/c it includes the word harm, which includes broader meaning of injuring habitat or population and can include indirect rather than direct harm.  
(b) Purpose of statute is to protect whole population, not individuals.  
(c) B/c Congress included many different words, every word must mean something different.  
(d) All of the words except harm are targeting direct harms, so harm must mean something indirect.  

(3) Purpose of statute

(a) To protect endangered species, so this would mean the whole population especially and not just individuals.  
(b) Dissent – no limitations – can go far with definition.

(4) Legislative History

(a) Reports stressed that take was stressed in broadest possible manner to encompass many different meanings.  
(b) House report includes intentional or unintentional harassment.  But legislative history doesn’t given them a lot of support.   

(5) Agency expertise

(a) Fish and Wildlife will go to any lengths to protect species.  More about scope of agency’s power and jurisdiction.  

e) Dissent

(1) Srict liability statute and includes omissions as well as acts – could be very widely enforced – if someone builds pool that blocks stream for toad habitat, they could be sanctioned if they failed to rip out swimming pool.  
(2) Scalia says that within statute there are provisions to protect statute that government could use if they wanted to.  
(3) His main argument is the dictionary – all affirmative actions and aimed at a particular individual.   
(4) To have property interest, you have to take a property interest – words in definition have to be read in light of word they’re defining.  
(5) Take is not a technical term, it is a term with meaning and history and have to read various activities listed in light of history of word take. 
f) Discussion 

(1) Is Court forcing environmental values on the public?  
(2) Private property owners, local governments, the timber industry would all be against this – decentralization and independent local governments on the other side.  
(3) Pro-environmental forces – that value wasn’t strong enough in political process.  

J. Judicial Review of Agency Discretion
1. Overton Park v. Volpe (US 1971)
a) Informal Adjudication

b) Background

(1) Secretary of Transportation decided to release federal funds to construct a highway through a municipal park in Memphis TN.

(2) Statutory requirements for Secretary to take prior to approving funds

(a) Consider alternatives to the routing of the highway through the park

(b) Insure that steps had been taken to minimize environmental damage

c) Holding

(1) Hard Look

(a) Reviewing court is required to make a thorough examination of the entire record – the court’s inquiry into the facts needs to be “Searching and careful.”

(b) Flows from 706 which requires court to “review the entire record.”

(2) Picking the standard of review - Marshall

(a) Established the series of steps to determine standard of review

(i) Does court have authority to do de novo review?  No.

(a) Virtually all agency fact-finding procedures within zone of reasonableness

(b) Only for new facts uncovered during proceedings
(ii) Substantial evidence review exists only for 556 or 557 proceedings (formal)? No.

(iii) Arbitrary and capricious is residual test from 706. 
(3)  Discretion ruling
(a) Administrative record submitted by DOT was insufficient for Court to reach any conclusions as to validity of Secretary’s actions. – insufficient explanation by DOT for their actions.

(b) Case remanded for further explanation of Secretary’s actions.  

(c) Decision from informal agency action need not be accompanied by formal findings and conclusions (as would in formal), but the agency must give reasons for its action.  

(d) Any agency decision made on remand would be reviewed suspiciously by the Court as merely a “post hoc” explanation. 
(e) in informal adjudication, agency action not properly justified( standard of review is §706(2)(A)

(4) court interprets “feasible and prudent alternatives”

(a) requires findings from the Secretary to justify the destruction of the park

(i) court says that since the statute is designed to protect parks, then it must be interpreted to protect parks:

(ii) “If the statutes are to have any meaning, the Secretary cannot approve the destruction of park land unless he finds that alternative routes present unique problems”

(iii) unique must mean more than the expense, because it will always be more expensive to avoid the park
(b) if this is the correct interpretation, why didn’t Congress say “no highways through parks except in exceptional circumstances”?
(i) the language is clearly a result of Congressional compromise

(ii) It’s cheap to write a save the parks statute with no bite.  Why interpret bite into it?

(c) Why no deference to agency interpretation?

(i) probably because the secretary didn’t say much

(ii) remand to district court to review on the whole record, so “whole record” needs to be produced

(iii) ( if agency had said more than this could not be called “abuse of discretion,” but informal adjudication doesn’t require any more than this, so isn’t the court merely adding procedure?
2. Scenic Hudson v. FPC (II) (2nd Cir. 1971, rehearing 1972(divided))
a) Background

(1) After Scenic Hudson I decided (5 years prior), agency went back and reviewed all alternatives and concluded that there was little risk to fish, small scenic infringement and few economically feasible alternatives.  

(2) Changed plan to include park and fish protection devices, as well as to put whole pump facility entirely underground.

b) Court’s holding

(1) Where the Commission has considered all relevant factors, and where the challenged findings, based on such full considerations are supported . . . , we will not allow our personal views as to the desirability of the result reached . . . to influence us. 

(2) [T]he proceedings of the Commission and its report meet the objections upon the basis of which we remanded the earlier determination . . . and . . . the evidence supporting the Commission’s conclusions amply meets the statutory requirement. . . 

(3) We do not consider the five years of additional investigation which followed our remand were spent in vain. [T]he Commission has reevaluated the entire project [and made some modifications]. 

(4) Whether the project as it now stands represents a perfect balance of these needs is not for this court to decide. . 
3. Hazardous Waste Treatment Council v. EPA (DC Cir. 1989)

a) Background
(1) RCRA specifies “levels or methods of treatment” to minimize threats to health and environment.  

(2) Love Canal arose b/c toxic waste was disposed of improperly and seeped into groundwater.  

(3) So Congress created “land ban” – cannot dispose of hazardous waste on land unless you have treated the waste in accordance with regulations adopted by the EPA.  

(4) This forced the EPA to adopt regulations, since the alternative for industry, incineration, was very expensive, and the industry could not dispose of their wastes any other way.

b) Issue:  Implementation of statute, where in rulemaking agency said that there were two different approaches:

(1) Risk based levels of treatment – some levels in groundwater are ok

(2) Technologically based standards – treat to extent technologically feasible

c) EPA Implementation:

(1) If EPA can decide on risk based level, then EPA will not develop technology based controls, when those controls would require further treatment beyond the risk-based standards.  No treatment for treatment’s sake.  

(2) In the end, EPA came out with a technology-based control which was not the agreement with the industry.  

d) Participants

(1) Waste treatment industry – they want the technology standards to go into effect

(2) Environmental groups – want the technology based standards

(3) Chemical Industry – don’t want to spend a lot of money to treat the waste – want risk-based
e) Analysis

(1) Chevron Step 1

(a) Follow a Chevron standard – does the statute prohibit EPA from developing technology based standards?
(b) Court – not an intent to preclude adoption of technology based standards – statute says that EPA can adopt levels or methods of treatment.  

(2) Chevron Step 2

(a) Is agency’s interpretation of the statute as allowing technology based standards reasonable?

(b) Court says yes – due to uncertainty of migration of toxins and what effects of toxins will be

(3) Was agency’s discretion arbitrary and capricious?

(a) Statute allows them to use technology based standards, but did they adequately justify use of technology based standards?
(b) Chevron stage 2 is different than arbitrary and capricious standard – EPA’s explanation for this particular regulation is deficient.

(c) Chemical Industry wanted health-based standards

K. Cost-Benefit Analysis

1. Appalachian Power v. Train (4th Cir. 1976)
a) Background
(1) Old power plants used to discharge water used to cool the plant right into the streams, which killed aquatic life due to the high temperature of the discharge water.  
(2) The Clean Water Act provides for technology based solutions to new and existing sources of discharge, rather than technology standards just for new sources for the Clean Air Act (existing sources have CIPPS process).  
(3) The issue is retrofitting closed-cycle cooling on existing steam electric power plants that discharge heat.  They use large towers – wet cooling towers and spray ponds – that cycles the water up and down to cool it through the evaporative process.   

b) Statute (CWA) 509(b)(1):

(1) Three categories:

(a) Plants constructed after 1973

(b) Plants that generate 5000 MGW that were constructed after 1969

(c) Others

(2) Language of statute

(a) “best available” technology that is “economically feasible” where progress is “reasonable.”   
(b) “will result in reasonable further progress toward the national goal of eliminating the discharge of all pollutants.”
(3) Enforcement  

(a) EPA looked at back-fitting costs to reduce heat discharges from existing sources – looked at $s/million BTUs of heat avoided to determine what plants to regulate.  
(b) Plants after 1973 were cheapest, and so were 1969, but others were far too expensive.  So they imposed regulations on 1&2, but not others b/c CBA showed that regulation would be too expensive.   
c) Issue: EPA did not do an adequate CBA – can you make CBA judgment without looking at the social benefits?  

(1) EPA does not know the incremental benefit of reduction of heat in discharge water.  Has to be an incremental analysis.  

(2) Reduction in discharge of heat is not adequate measure of benefit – wants to know the actual effect the regulation will have.  This could be measured in increases in fish populations and other aquatic life.  

(3) Reductions in pollutants should not be the objective in an of itself – should be the effect that the reduction has on the environment.  

(4) The risk level also has to do with what percentage of the stream flow is used for the plant – the higher the percentage, the higher the risk, so the lower the discharge should be.

(5) The benefits should be stated in terms of ecological improvements, not just reduction in heat.  

2. Asbestos Background
a) Background

(1) Regulated under CAA and CWA, and the EPA regulates it.  

(2) How does EPA make its decisions about asbestos? 
(a) It is hazardous to workers who were processing asbestos fibers and making them into rolls to be put into ships and also installing them had fibers lodged in their lungs which resulted is asbestosis.   
(b) But then the litigation started moving into asbestos that was in products, and concern about people who used the products.

b) TOSCA Statutory language (from handout):

(1) If there is a reasonable basis that presents an unreasonable risk of injury, then the agency can fashion a rule using the least burdensome process.

(2) Agency is required to consider both alternatives relative to cost and environment, social, and health benefits.  A kind of cost/benefit analysis.

c) Problems

(1) The problem is that there are different statutes that have different provisions for how the agency is supposed to go about the risk management analysis.   CAA, CWA, Tosca all have different standards.  Different substances can be regulated under different statutes – lead is regulated under all three. 

(2) It doesn’t mean that a common dollar measure has to be used.

(3) Does it foreclose OMB and EOs from requiring a CBA?  No – the statute is open and allows for this – it contemplates balancing in this manner.  

d) EPA Decision

(1) EPA proposes a total ban on asbestos, but a staged ban.  It prepared a regulatory impact analysis as well.  

(2) Alternatives to total ban:

(a) Health/health tradeoffs – what negative things will happen if asbestos is banned – increased fire risk, increased accidents b/c no asbestos in brake lines.

(b) Considering a ban by sector – break it down into incremental bans in different industries.  

e) OMB Response

(1) OMB tells EPA that they have to consider alternatives.

(2) Then Congress comes in to help.  Some fairly high ranking EPA official calls up someone in Congress to tell them what OMB is saying.

(3) Then in Congressional hearing, OMB gets raked over the coals – Schultz gets grilled.  

(4) The asbestos comes out of the Reagan EPA.  

3. Corrosion Proof Fittings Case (5th Cir. 1991)
a) Background
(1) Appalachian Power was decided before the OMB process was established.  

(2) But now it’s part of the rulemaking record – documented, so they’re in the record for the court.  Court has opportunity to use those numbers to make a decision.  

b) Court’s analysis of EPA’s regulation

(1) Incremental Analysis

(a) EPA should have considered other intermediate alternatives such as phase ins, or partial bans.  

(b) Statute requires “least burdensome alternative”, so it’s a violation of statute to not examine less burdensome alternatives.  

(c) EPA had a lot of pressure to do a total ban from unions and their workers.

(2) Discounting

(a) EPA wants to move event date forward in time – save more lives now is worth more than later.  

(b) Are benefits going to be reduced exposure, cancers avoided, or deaths avoided?  People will pay much more to avoid deaths than just exposure.  Deaths avoided are worth the most.  If EPA used exposures as the numbers, but then used the figure for deaths avoided, then that is somewhat illogical.  

(c) EPA uses discount rate of 3%.  

(3) Unquantified Benefits

(a) How far out the analysis went – 20 years was what EPA did.

(b) Court says that if you could have done quantification, then you should have done it.  Otherwise if you don’t count them, you shouldn’t be able to invoke them just to weight it more heavily on one side.  

(4) Substitute for Asbestos Technology Forcing Risk/Risk

(a) EPA – phased ban will force industry to come up with substitutes – technology will be forced by ban.  If not, industry can come in and petition.  Fundamental uncertainty about consequences of the ban.  

(b) Court says that you can’t just have blind faith that substitutes will be available.  Under new source performance standards, EPA looks at best performing technology in existence, although in theory they could anticipate development in technology.  

(c) Known substitutes are carcinogenic themselves, but EPA doesn’t go further into this.

(5) Cost/Life Saved is Arbitrarily High

(a) Spending too much to save a life.

c) Analysis

(1) Cost/Life Saved is Substantive application of arbitrary and capricious standard  
(2) Discounting, Unquantified benefits, and substitutes being a technology forcing risk/risk are rulings that the procedure followed was arbitrary and capricious.  
(3) Court is usually limited to process based arbitrary and capricious rulings, rather than substantive.  Maybe going too far with the substantive ruling, since the agency should be given much more deference in that area.  

4. TVA v. Hill (US 1978)
a) TVA

(1) Endangered species act should not be construed to prevent operation of dam since it had already been completed at cost of $100 million and Congress had appropriated funds for dam after ESA passed.

(2) Congress thus viewed snail darter as unimportant and other ways could be found to preserve it.

b) Ruling

(1) Court rejected invitation to view act “reasonably” and shape remedy that “accords with some modicum of common sense and public weal.

(2) Individual appraisal of wisdom or unwisdom of particular course consciously selected by Congress is to be put aside in statutory interpretation.

(3) Once meaning of enactment is discerned and its constitutionality determined, judicial process comes to an end.

(4) Are not vested with power of veto or review of reasonableness of Congressional action.   

L. Congressional Oversight/Legislative Veto

1. INS v. Chadha (US 1983)
a) Issues

(1) It may be Violation of due process, but Courts have been reluctant to apply the due process to limit Congress’ legislative power.

(2) Is veto power reserved solely for the President?

(3) Evidence that Legislative veto did circumvent original constitutional checks of bicameralism and presentment by giving more power to private interest groups.  

b) Powell’s (concurrent):

(1) Calls it an adjudication of a particular case which is not appropriate function of legislature, although legislature has passed legislation aimed at particular individuals.  Adjudication should only be done by the judicial branch.  

c) Burger (opinion of Court):

(1) Presentment Clause - Court develops rationale that there are three branches of governments defined in the constitution and that the veto itself is a form of legislation b/c it alters Chadha’s legal rights, but does not go through the prescribed legal process – has to be presented to the President, who has veto power.

(2) Powers like impeachment and other powers are shared throughout the branches, but this one should not be.  

(3) If Congress is going to delegate power, then they have to give up the final hand once they do.  

d) White (dissent)

(1) Legislative veto is desirable form of democratic accountability.

(2) Budgets, passing new statutes, appropriation, confirmation power, hearing power – these are all examples where legislative vetoes are in place.  

(3) Presentment Clause – only bills or their equivalent need to be presented to the President.  

(4) If Congress can delegate lawmaking power to agencies, then why can it not reserve a check for itself on those agencies?

(5) Effective functioning of vast modern government requires delegation of lawmaking authority.  

M. The Clean Air Act and Its Implementation

1. NRDC v. EPA (Vinyl Chloride) (DC Cir. 1987)

a) EPa cannot consider economic or technological feasibility when promoting NAAQS b/c Congress has already done the analysis and concluded that it some industry may have to shut down in order to meet NAAQS

b) EPA can only consider health effects when promoting NAAQS

c) “ample margin of safety” does not mean zero-risk
(1) EPA has to make initial determination of what is safe, based exclusively on Administrator’s determination of what is safe at a particular emissions level

(a) EPA must set an emission level that is “acceptable” w/o consideration of econ. or tech. feasibility

(2) Once safety is assured, EPA can then set an ample margin of safety. 
(a) This is where EPA can consider risk and scientific uncertainty, as well as econ and tech infeasibility
2. NRDC v. Train (2nd Cir. 1976) – Environment Based Standards
a) Lead – food is principle source of lead, but there are airborne sources of lead like Additives in gasoline, Ore smelters, Paint

b) Statute - Clean Air Act Sections

(1) 108 – Criteria Documents

(2) 109 - NAAQS

(3) 110 – Standards and Procedures, 

(4) 111 - NSPS (standards set by fed gov’t) – technology based approach and health based approaches

(5) 112 – hazardous air pollutants – targeted emission limitations – federal technology based

(6) 211 – fuel additives

c) NRDC – trying to set train in motion for lead and relying on section 304, the citizen suit provision:

(1) Any person in a federal district court can sue the administrator to carry out a non-discretionary duty 

(a) An action-forcing power against the government as a private attorney general Appears for the first time

(b) Interpreted as a non-discretionary duty when there are specific deadlines

(c) Against a regulated source or entity (polluter) for failing to comply with applicable pollution control requirements

(d) A kind of private enforcement devise

(2) But now after Lujan, Court requires litigants to show injury in fact (actually being affected) now in order to have standing.  

d) EPA

(1) Had already identified lead as a hazard and were planning to deal with lead through 211 as a fuel additive.  But EPA did not want to issue air quality standards.  

(2) 209 – There is federal preemption of auto emission standards, so states (except for CA) cannot have different standards.  

(3) States could not regulate auto emissions standards, which were the biggest source of lead emissions.  They would much rather impose the burden on the auto industry and pressure the federal gov’t to implement standards rather than put the pressure on local power plants and smelters.  

(4) EPA didn’t regulate the other sources of lead b/c they knew they would get a lot of pushback from the states through the CIP process (timetables for states, licenses) and states are already trying to deal with 6 criteria pollutants.  

e) Court ruling

(1) If (c) is a requirement, then (a) and (b) are effectively null, since it would give EPA general discretion.  

(2) Just b/c there is scientific uncertainty doesn’t mean that there should not be standards

(3) Legislative history indicates that lead was specifically included

(4) (c) is not a requirement, and (a) indicates that the administrator “shall” list it.  

(5) The EPA has already decided that lead is a problem and was planning to regulate it through the auto emission standards.  

3. Ethyl Corp. v. EPA (DC Cir. 1978)– the problems created by scientific uncertainty
a) Background
(1) 211(c)(1)(A) of CAA prohibits use of additives in motor vehicle fuel if use will “endanger public health or welfare.”

(2) EPA regs substantially limited use of lead in gas

(3) Some debate about what levels cause neurological damage – young children more susceptible than adults

(4) Manufacturers of lead additives claimed that contribution of gas to blood lead levels was minor – paint main problem.  
b) Appeals Court – Wright

(1) “endanger means something less than actual harm.”  No actual injury need ever occur.

(2) Statute allowing for regulation in the face of danger is necessarily precautionary statute and reg action may be taken before harm occurs.  

c) Bazelton

(1) When there is technological complexity, better for judges to establish decision-making process that assures a reasoned decision rather than judges to scrutinize technical merits.  

(2) Should not look deep to determine whether agency has exercised a reasoned discretion – process of making de novo evaluation of scientific evidence invites judges of opposing views to make plausible-sounding, but simplistic judgments of relative weight to be afforded various pieces of technical data.  

d) Leventhal

(1) Advocates substantive review – cannot give it up – sole responsibility of courts is for due process review.

(2) Courts have additional responsibility to make sure that Congressional delegation of legislative powers to agency is exercised by the agency within the statutory limits.

(3) Overton Park – make sure that discretion is not irrational or discriminatory, judicial role is not ephemeral.

(4) Judges have to always acquire knowledge – substantive review cannot be carried out in vacuum of understanding. 

e) Uncertainty

(1) Awaiting certainty will often allow for only reactive, not preventative regulatory action.  

4. Lead Industries v. EPA (DC cir. 1980)
a) Background

(1) Review EPA regs for NAAQS lead standards – whether administrator acted within scope of authority in promulgating regs

(2) Lead in air is easiest to control – 88% comes from motor vehicles

b) Lead Industries
(1) Argue that standard is more stringent than necessary b/c designed to protect public against sub-clinical effects not harmful to health.  
(2) NAAQS only can be promulgated when “clearly harmful.”
(3) EPA erred by refusing to consider economic and technological feasibility in setting NAAQS for lead.  

(a) “Adequate margin of safety” means that EPA must consider economic impact.

(b) EPA abused discretion by refusing to consider factors in determining appropriate margin of safety – will have disastrous economic consequences.  

c) Ruling

(1) “Adequate margin of safety”

(a) Nothing in legislative history that shows that “adequate margin of safety” means considering econ. Or tech. feasibility.  Statute and legislative history clear that econ. considerations not relevant.  
(b) Where Congress intended EPA to consider econ. impacts, it was clear:

(i) 111 – consider econ and tech feasibility for NSPS (based on best available control tech)

(ii) 302(h) defines “welfare” to include effects on economic values, but does not include cost of compliance, only economic costs of pollution.  

(iii) 110 – states consider econ impact of choosing certain control devices for SIPS, but only so it doesn’t interfere w/ meeting strict deadlines for attainment
(iv) 109(b) – only to protect public wealth or welfare – no wording about econ impact

(c) Legislative history

(i) EPa may not consider econ & tech feasibility – absence of provision was deliberate decision.

(ii)  109 – imposes technology forcing type reqs – Congress wanted to “take a stick to the states.”
(2) “Requisite to protect the public health”
(a) Senate Report

(i) Goal of air quality standards is to ensure public is protected from adverse health effects.

(ii) Asthmatics and emphysematics included within groups to be protected.

(iii) Does not require EPa to show that effects on which standards were based were clearly harmful or adverse.

(b) Uncertainty

(i) Uncertainty about health effects is inevitable

(ii) Allows EPA adequate margin of safety for effects not yet uncovered by research and whose medical significance is matter of disagreement.

(iii) “Margins of safety” can be mmodest or nonexistent as new info reveals adverse health effects at levels once thought to be harmless.  

(iv) Requiring EPA to wait for clear adverse health effects is inconsistent with Act’s precautionary and preventative orientation and nature of EPA’s statutory responsibilities.  

(v) Congress provided EPA to use judgment to permit him to act in face of uncertainty.  

(3) Health Basis

(a) Ample support for EPA’s determination of adverse health effects – was not irrational.  
(b) Disagreement among experts in inevitable when issues are at frontiers of scientific knowledge

(c) Not the court’s function to resolve disagreement among experts or to judge merits of competing experts.  Task is limited to ascertaining that choice made by Administrator was reasonable and supported by the record.  The fact that evidence in record may also support other conclusions does not prevent conclusion of rational decision.  
(4) Approach to determining margin of safety

(a) EPA decided against ex post determination of maximum exposure levels – but decided against it b/c of complications from determining multiple sources.  

(b) Court allows him discretion to determine which approach will best fulfill Act.  When explanation of choice is rational, Court accepts decision.  
(c) Distinction between scientific judgments on available evidence and allowances for margin of safety.

5. American Lung v. EPA (DC 1998) – Role of CBA in decisions
a) Background

(1) Challenges EPA’s refusal to revise NAAQS for SO2

(2) EPA – substantial effects from asthmatics from short-term bursts of SO2 do not amount to public health problem.

b) Ruling - Tatel
(1) Administrator failed to adequately explain conclusion 

(2) Once administrator concludes that pollutant “may reasonably be anticipated to endanger public health or welfare” and that it comes from “numerous or diverse mobile or stationary sources”, Act requires EPA to produce criteria for pollutant.  

(3) Based on criteria, and preventative and precautionary nature of CAA, EPA then has to decide what margin of safety will protect public health

(4) Public health is defined broadly – includes sensitive citizens (legis. history and from Lead Industries)
(5) Interpretation of data
(a) Data showed substantial % experience effects exceeding daily variation in lung function from SO2, and that could cause disruption of activities, possibly seeking medical attention, and use of medication.

(b) Different experts dispute long-term effect of difficulties, but EPA administrator found a consensus and adopted that repeated occurrences should be significant public health.  

(c) Likelihood that asthmatic individuals will be exposed is low on national perspective – they are localized, infrequent and site-specific, so NAAQS not needed.  But encouraged states to address problem.  
(6) Arbitrary and capricious review standard, or abuse of discretion, otherwise not in accordance w/ law, excess of statutory authority

(a) No adequate explanation of decision that bursts do not amount to public health problem.  

(i) Link between conclusion and factual record is missing.

(ii) Why are 180K – 395K exposure events considered infrequent?

(iii) Why are disruptions of activities, use of medication, or hospitalization not adverse health effects?

(iv) All pollution can be considered site-specific, so w/o answers EPA is not fulfilling responsibility to protect public health.  

(v) Judicial deference rests on premise that agencies engage in reasoned decision-making

(vi) Judicial review can only occur when agencies explain their decisions with precision- has to provide plausible explanation for standard under which she arrived at conclusion.  
6. Union Electric v. EPA (US 1976) – CAA supposed to be technology forcing
a) Background

(1) MO adopted SIP for St. Louis and it was approved by EPA.  Required reductions in SO2 emissions from 3 coal-fired electric plants.  

(2) Union did not seek review within 30 days, but obtained variances from MO, which expired.  

(3) Then sought review of SIP – said it was technologically or economically feasible

b) Union’s position

(1) Reductions were not technologically or economically feasible

(a) Union would be required to shut down plants and curtail service

(2) Federal ambient standards could be met through controls less stringent than in SIP

c) Ruling

(1) Technology forcing requirements of Act are expressly designed to force regulated sources to develop pollution control devices that might at the time appear to be economically or technologically infeasible.  

(2) 116 allows states to adopt stricter plans, but does not have to be enforced outside EPA – can be enforced within SIP boundaries.  

(3) 110 (a)(2)(B) allows states to develop “as may be necessary” to meet only minimum conditions of CAA, but if state makes legislative determination to attain air quality at expense of certain industries, it is allowed.  

(4) Industry possibilities for redress

(a) Obtain variance, which after hearing can be submitted to EPA for revision of plan 110(a)(3)(A)

(b) Industry denied exemption from implementation plan or denied variance may take claims of infeasibility to state courts

(c) When source is found in violation, state can issue compliance order rather than civil or criminal enforcement, and the order would specify reasonable time for compliance, taking into account good faith efforts to comply.  

(i) Claims of technological or economical infeasible are relevant to creating compliance order under 113 (a)(4)

d) EPA

(1) Administrator cannot reject state SIP on grounds of being economically or technologically infeasible

N. Regulatory Implementation, Enforcement, and Compliance Assurance of CAA
1. Sierra Club v. Ruckelshaus (DC 1972) – the Evolution of PSD controls (non-degradation of quality)
a) Sierra Club’s position
(1) Ps sought to enjoin EPA from approving certain portions of state air pollution plans b/c Administrator had declined to require state implementation plans to provide against significant deterioration of existing clean areas – areas lower than secondary standard, b/c Administrator believed he lacked the power to reject plans. 
(2) Declination to assert his authority amounts to failure to perform nondiscretionary duty under Act.  
b) Ruling

(1) 101(b) purpose – “to protect and enhance quality of Nation’s air resources”  - declares Congress’ intent to improve quality of air and prevent deterioration of existing clear air areas
(2) Legislative history

(a) Previous 1967 Act NCPCA administrative guidelines explained that any significant deterioration would conflict w/ Act

(b) 1970 legislative history – would not permit quality of air to be degraded

(c) Senate Report  - shall not approve any implementation plan which does not provide continued maintenance of quality

(3) Administrator’s own interpretation

(a) Promulgation can’t allow deterioration in one reg
(b) Another reg says that SIPS need only attain secondary standards

(4) Clearly contradictory interpretation is irreconcilable and 1970 Act based on policy of non-degradation

2. Delaney v. EPA (9th Circuit 1990) – review of state SIP in Court of Appeals
a) Background

(1) Maricopa and Pima Counties in AZ failed to attain NAAQS for CO by 1982 deadline and failed to qualify for extension of deadline

(2) AZ submitted revised SIP which EPA disproved as inadequate

(3) Local citizens brought citizen suit against EPA to require EPA to promulgate federal SIP for AZ to achieve CO standards, unless AZ submitted plan

(4) AZ then submitted plan and EPA approved, then local residents sought review of EPA’s approval of SIP in court of Appeals pursuant to §307

b) Citizen’s complaint

(1) EPA’s decision to allow counties to attain NAAQS by 3 years is arbitrary and capricious (1991 is 9 years after initial deadline)

(2) Counties must attain CO NAAQ ASAP
(3) Plans don’t adopt most of measures suggested by two studies conducted

c) EPA

(1) Congress expressed no clear intent on attainment deadline that EPA should apply in evaluating plans b/c 1977 amendments did not specify deadline for nonattainment areas that failed to obtain revised SIP approval by 1982 deadline

(2) There is a statutory gap, and that Congress knew some states wouldn’t meet deadline.  

d) Ruling

(1) Where Congress has explicitly set an absolute deadline, congressional intent is clear

(2) Where state doesn’t meet NAAQ, standard must be attained as soon as possible

(3) If suggestions from studies were adopted, county could meet attainment w/in one year

(4) EPA arbitrarily shifted from AZ burden of demonstrating that control measures would not accelerate projected attainment date – state has burden of showing that adoption would not help reach attainment

(5) SIP does not have serious commitment to measures listed in EPA guidance document for 7408 measures

(6) EPA arbitrarily and capriciously found county plans provide for sufficient control measures

3. National Lime v. EPA (DC 1980) – New Source Performance Standards – representativeness of test data
a) Background

(1) NSPS standards issued by EPA that limit mass of particulate that may be emitted in exhaust gas from all lime-hydrating and lime-manufacturing facilities and limit permitted visibility of exhaust gas emissions from facilities.

(2) Rotary kilns employ several different methods of emissions controls, including fabric filter baghouse, electrostatic precipitator (ESP), high energy scrubber, and gravel bed filter.  Baghouse becoming most popular.

(3) Hydration emissions have been shown to be most effectively controlled by wet scrubbers, and they are only system of emission reduction considered by EPA for lime hydrators.  

b) Issue

(1) Looking into adequacy of EPA’s test data on which industry standards are based.  Test data does not support conclusion that emission levels are “achievable” on continuing basis – inadequate proof.  

(2) Achievability was not a matter of just costs, but of achievability on a repetitive basis b/c of variances in production of lime.  

c) Ruling

(1) Record does not support “achievability” of promulgated standard for industry as whole.  
(2) Agency’s failure to consider representativeness – along various parameters – of data relied upon is major reason for remand.

(a) Initial burden of promulgating and explaining non-arbitrary, non-capricious standard rests with agency

(b) EPA failed to explain or justify standard in relation to variations in quantity of particulate generated due to variations in feedstock, gas velocity and operation levels, etc.  

(3) EPA has statutory duty to promulgate achievable standards, even though industry refused to help EPA w/ tests

(4) 1/3 of plants tested by Agency failed to meet standards, so it is plausible to say not achievable

4. Portland Cement v. Ruckelhaus (DC 1973) – CAA does not require cross-industry cost comparisons or uniformity of standards across industries
a) Cement companies’ position

(1) 111 requires administrator to take into account costs of achieving emission reductions refers to economic impact

(2) Administrator is required to prepare quantified cost-benefit analysis showing benefit of air quality against cost of pollution devices

(3) Cement standards are unfair in light of lower standards mandated for fossil-fuel-fired steam generating power plants and incinerators – particulate and opacity standard are different for different industries. 

b) Ruling

(1) Requiring administrator to compile this would conflict with deadline requirements

(2) Administrator has given thought to costs

(3) Difference in standards across industries is that better technology is available for cement plants.

(4) Administrator is not required to present affirmative justifications for different standards in different industries.  Inter-industry comparisons are not required and were not contemplated by Congress. 

(5) Question is whether mandated standards can be met for industry, and is decided on info for that industry alone.  

(6) Inter-industry comparisons appropriate for industries producing substitute or alternative products

5. Pacific Gas & Electric Co. v. State Energy Resources Conservation and Development Commission, U.S. 190(1983) – Federal Preemption of State Regulation 
a) Section 25524.2 of CA Public Resource Code deals with long-term solution to nuclear wastes

(1) Imposes moratorium on certification of new nuclear plants until Energy Commission finds that there has been developed & that US has approved demonstrated technology or means for disposal of high-level nuclear waste.

b) PGE claims

(1) Is preempted by fed Atomic Energy Act

(2) Ignores division between federal and state authority – CA cannot ban nuclear power plants based on safety concerns, since Atomic Energy Act controls this

c) Ruling

(1) ATEA does not require states to construct or authorize plants or prohibit states from permitting new construction
(2) Fed gov’t regulates safety aspects, but states retain responsibility for determining need, reliability, and cost

(3) State moratorium based only on safety concerns would be prohibited b/c fed gov’t completely occupies field of nuclear safety concerns through ATEA
(4) CA argues it was aimed at economic problems associated with waste disposal – lack of approved method of waste disposal created clog in nuclear fuel cycle, since storage space limited – lead to very high costs
6. Lorillard Tobacco Co. v. Reilly, Sup. Ct (2001) – Federal Preemption
a) 1999 – MA promoted regulations governing advertising and sale of cigs that would prohibit outdoor sales, use of self-service displays, and making sure cigs were out of reach of all consumers – regs targeted towards minors
b) Ruling
(1) Language in Act

(a) Congress unequivocally precludes requirement of any additional statements on cig packages beyond those provided in Act

(i) MA targeting reg to minors does not distinguish it from Act – Fed reg was all-encompassing

(b) Precludes states or localities from imposing any requirement or prohibition based on smoking and health wrt advertising and promotion of cigs

(i) MA regulation of advertising targeted to youths does not distinguish it from fed reg

(ii) Outdoor and point of sale advertising, even though they govern location and not content, are still pre-empted b/c Act reaches ALL requirements and prohibitions under state law

O. Statutory Interpretation of Cases

1. MCI (FCC) vs. ATT (1994, p. 637)— Dictionary/Plain-meaning of words
a) in rate-filing case, FCC can’t interpret authorization to “modify” requirement to deregulate almost 50% of marker

b) statutory language:

(1) “The Commission may, in its discretion and for good cause shown, modify any requirement made by or under the authority of this section either in particular instances or by general order applicable to special circumstances or conditions except . . .”

(2) “No carrier, unless otherwise provided by or under authority of this chapter, shall engage or participate . . .”

c) FCC:

(1) purpose of statute: 

(a) to keep ATT from charging excessive discriminatory rates

(b) and now only ATT has market power, so only they should have to file rates

(c) moreover barriers to entry drive up the prices and discourage competition

(2)  “modify any requirement”( authority to modify

(3) “by general order”( not only on case-by-case basis

(4) “unless otherwise provided”( not everyone needs to file prices

d) ATT:

(1) the single exception mentioned shows that only small modifications are anticipated

(2) “by general order applicable to special circumstances or conditions” ( limits general order

(3) “modify” does not mean abrogate, set aside, etc.

e) Scalia:

(1) avoids Chevron deference by finding the intent of the statute to be clear

(2) method: consult the dictionary to define “modify”

(3) problem: Scalia looks only at the dictionary to find clear intent, rather than looking at all the available sources(departure from Chevron
(a) doesn’t look to statute as a whole to derive definition

(b) caselaw says go to legislative history (in Chevron as well as in Cardoza-Fonseca)

(c) ( Scalia’s method privileges the court at the expense of the agency: one way ratchet to eliminate ambiguity

2. Kmart v. Carter (US 1988)– connation v. denotation of words in statute
a) Background

(1) Involves question of trademark infringement where US company owns trademark, and foreign manufacturer wants to import goods that carry that same trademark.  

(2) Issue is whether customs service should exclude those imports.  Statute says that there should be an exclusion in cases where trademark is owned by US corporation.  

b) Possible situations

(1) US company has trademark and European manufacturer borrows it and sells it as polo shirts with the logo

(a) Remedy for customs service should be limited to this case – where there is no agreement.  

(2) US company  licenses European manufacturer to make and sell trademarked goods in Europe.

(a) Customs service says that where there has been a violation of the contract by the European manufacturer, statute doesn’t require Customs service to exclude the goods.  

(b) US Company can sue European manufacturer for breach of contract claim.    

(c) This will mean cheaper prices to consumers – better competition, so this case should be allowed by customs.  

c) Statute:

(1) Literal terms of statute apply – US manufacturer has trademark and goods are being imported by European manufacturer who does not have right to use trademark for sales in the US.  

(a) Connotation – meaning of term.  Denotation – items covered by the term.  

(b) Connotation of oven has not changed, but denotation of item has expanded to include new things.  Like the oven – oven now includes microwave ovens, even though at that time it did not.  

(2) Brennan

(a) Argues for denotative case – could not have arisen in 1922 b/c would not have included this case then.  –Brennan – freeze application to what would have been done then and the cases it would have covered then.  
(b) Purpose/Intention of original statute was to prevent piracy and that’s what people were thinking of  - not violations of licensing agreements between companies.  

(3) Scalia

(a) Allows statute to adapt to new circumstances – committed to meaning of words, and not their particular application at any particular given time.  
(b) Scalia looks at literal meaning of words in statute – the connotation and does not restrict denotation to what it was at the time.  

3. US v. Standard Oil (US 1966)– plain meaning of word refuse v. history of enforcement of statute
a) Background

(1) DOJ has about 1/3 of its prosecutions based on s13 for discharges of oil into the water.  Rivers and Harbors acts makes it criminal offense to discharge refuse material into water – strict liability statute even criminally.  

b) Issues:

(1) Does statute apply to commercially valuable petroleum/gasoline?

(a) Refuse – that which is case aside is worthless.  

(2) Does it apply to materials that do not obstruct navigation?

c) Douglass’ analysis:

(1) Doesn’t address refuse directly – tries to put the text to one side.  

(2) Nation has great concern for pollution – it’s a big problem.

(3) Lots of enforcement actions that use this act – 1/3 of enforcement actions use this.  There is no CWA at this point, so the DOJ can only use this 1889 statute.  Used to be aimed at obstruction of waters.  

(4) DOJ generally got injunctive relief – first federal pollution control statute.  

(5) Some of the things included in the old predecessor statute included things which were commercially valuable – acid or ashes were discarded whether or not they had any commercial value.

(6) Noscis associtur – the words take meaning from the other words around it.  “Any other matter of any kind.”    Catchall phrase was broad enough to include other materials.  

(7) Legislative history says that it was just a codification of the prior statutes which enumerated various substances – no changes were intended.  So if you accept reading of earlier statutes, then it could be applied to the 1899 statute.  Refuse should be interpreted in light of prior statutes and legislative intent of codification of earlier statutes.  

(8) Selective reading of earlier statutes – that they included commercially valuable material (sawmill waste – just pollution, not obstruction of navigation)  and rejects plain meaning of statute.

(9) Comes up with own definition of refuse – all foreign substances and pollutants.  

d) Harlan’s dissent:

(1) At best, meaning of refuse is uncertain, but it’s not actually uncertain.  

(2) Rule of lenienty:  Even conceding that statute is uncertain, penal statutes should be constructed very leniently when it is strict liability – give deference to criminal.  Needs to provide fair notice, constrain discretion of prosecutors, etc.  

(3) Federalism – area traditionally regulated by state and local laws.  State could enact regulation, but if feds want to regulate in this area, there should be a tailored scheme of regulation in this area – not pump up 1889 statute designed for other purposes and make it into sweeping federal regulatory statute.  Purpose was never intended.  

(4) Federal prosecutor should not get agency deference:

(a) Agency has operational ability to come up with a workable scheme to ensure compliance.

(b) Agencies have formal scheme or informal schemes to get people’s compliance.  

e) Clear statement principles carry the day - they cut in and lead to step1  conclusion.  

(1) Refuse – that which is discarded as worthless – the person discarding it thinks it is worthless.  

4. Sweet Home v. Babbit (US 1995) – Is harm interpreted according to common meaning or within context?
a) Ruling

(1) Text – harm

(a) Scheme is to extend act to all privately owned land in US

(b) Statute defines take

(c) Interior Department enacts regulations which defines take

(d) Habitat modification can kill or harm species.  

(e) Included harm specifically – did not need to – harass and pursue are not direct killing, but Congress must have included harm to have a particular meaning.  It would not have had an enumerated list unless each element was supposed to have a specific meaning.  

(2) Legislative history

(3) Other provisions

(4) Purpose – to protect endangered and protected species

(5) Agency interpretation

(a) Don’t say whether it’s a step 1 or step 2, but says that it is clearly reasonable interpretation of statute.

(b) Some future or current administration can change the regulation and then they would decide whether it was step 1 or 2.  

b) Scalia’s dissent:

(1) Textualism

(a) Harass, pursue, hunt, shoot, kill, or harm.  The words all have to do with the individual pursuing or killing animal. Harm should be read in conjunction with other terms (noscitur associ).

(b) The word take itself is not consistent with Majority’s definition of harm.  

(c) Intentional adverse action directed at a particular animal.  

(d) Harm in isolation could be read more broadly, but here it has to be read in relation to take and other terms.  

(e) Agency’s definition is unlawfully broad b/c it refers to conduct that is not directed at a particular animal.  

(2) Purpose

(a) Strict liability offense – no specific intent required.  SO Congress would never have intended to subject private landowners to this type of criminal prosecution.  Could lead to indirect non-focused non-intentional prosecutions.

(b) Going to far in scope of potential liability.  

(3) Intentionalism

(a) Massive intrusion on liberty of private property owners, Congress never intended this.  

(b) Targeted set of prohibitions aimed at federal gov’t for protection on gov’t lands.  

5. Public Citizen v. Young (DC Cir. 1987)– can de minimus principle (background norm) be applied?
a) Ruling

(1) Even if there is a background norm that may support a particular interpretation of statute, if Congress is clear about the language, then that background norm will be overridden unless there is some constitutional violation.  The de minimis presumption cannot be applied to statute b/c it is expressly precluded from statute.

b) Statute – Delaney clause

(1) If additive is shown to cause cancer, a carcinogen, then you cannot use it.  

(2) But if it is not a carcinogen, then you can use it as long as there is some adequate safety margin.  

(3) FDA came out with position that allowed carcinogens as long as it was less than 1/million risk – when there was a de minimis risk.  De minimis risk was background norm that was enough to support interpretation.

c) De minimis principle:

(1) If statute required regulation to address de minimis risks, it would be a waste of regulatory resources.

(2) Lead to pointless heavy regulatory burdens being imposed for not benefit.

(3) There is also a risk/risk tradeoff – if you ban any carcinogen, then companies may substitute other substances that aren’t carcinogens but pose a greater risk.  

d) Court:

(1) Language is too clear

(2) Legislative history – Congress insisted on Delaney clause

(3) Other parts of statute indicate clearly that they mean to heavily regulate it

(4) There is no social utility from color additives, so Congress did not intend de minimis to apply

6. Benzene (US 1980)– does to the extent feasible mean significant risk?
a) Background

(1) Decided before Chevron and might have been rewritten after Chevron – more attention to statutory language and scope for OSHA to interpret it.  

(2) Health risk – it is feasible in engineering and economic sense to reduce exposure to workers w/o shutting down industry.  

(3) Industry said that per life saved was $110 million.

b) Interpretation – what does to the extent feasible mean?
(1) 3(5) says that it is generic – additional specifications for toxic materials.  

(2) 3(8) – reasonable necessary and appropriate means significant risk (majority) – this is the overarching standard for everything that OSHA promotes.  

(a) Where do you derive definition of this?  Seems like under Chevron that agency would have discretion to determine this.

(b) Could also apply the de minimis principle to it – large costs for small gains.  If you spend all your resources regulation small risks then there wont’ be any money for large risks.  

(3) Court adopts instead interpretation that avoids constitutional issues.

(a) Delegation to agency of this much power would violate non-delegation principle.  

(b) The delegation of the choice or discretion given to agency to do one or the other is the problem.  

(c) If statute is sufficiently ambiguous or vague then it would raise a delegation problem.  

(4) 6(b)(5) – most adequately assures, to the extent feasible...no material impairment of health

(a) OSHA interprets this as preventing exposures to carcinogens that it is technologically and economically feasible for employer to do so.  

c) Major Questions:

(1) What is magnitude of authority granted – how many actors can it regulate and how stringently – how much of a burden? – delegation concerns.  

(a) This is major concern of the court – impose crippling burdens on industry for not very much gain.  

(b) Court will deal with that be curtailing magnitude of power by saying that before adopting standard, OSHA has to show that existing exposure poses significant risk – narrow discretion of OSHA in interpreting statute

(c) Plurality focuses on significant risk

(d) Rhenquist focuses on feasible – how do you narrow that

(2) Degree of policy discretion that agency can exercise – arbitrary and capricious standard – has the agency made a reasonable decision under Chevron step 2.  

(a) Lot of policy – narrow discretion

(b) Lots of discretion – little policy wiggle room

d) Is application of a determinate standard appropriate?
(1) Have some determinate standard to determine what unacceptable is – some threshold of ambient effects X to prevent pollution in excess of X.  Determine a certain margin of safety and apply it consistently across pollutants.   Operates at wholesale.  Could make X in terms of deaths.  

(2) This strengthens judicial review and makes it easier for court to decide whether there has been too much discretion or not.  

e) What about an Ad Hoc Factoring Test?
(1) Could also take into account various factors – scientific certainty, population exposed, ambient levels of pollution – but still do an adhoc case by case weighing of particularized factors.  Have the same methods and procedures for determining levels, but different results in each case.   You would have a list of determinate criterion in standard setting across cases and that list could be found in statute or administrative interpretation of statute.  

(2) This forces agency to evaluate on case-by-case basis using arbitrary and capricious standard.  
f) Agency’s interpretation

(1) Regulated each carcinogen to the extent feasible, but it had a certain procedure for determining level – set list of criterion.    
(2) The court wanted to cut back on agency’s level so told them to only regulate significant risks, but didn’t define significant, so it gave agency more policy-making discretion while narrowing their allowable interpretation of statute.  

7. Cotton Dust (US 1981)– does feasible mean technologically and economically feasible?
a) Ruling

(1) Court says that feasible does not mean technologically and economically feasible.

(2) Still leaves a lot of discretion to agency to determine what is significant risk – this is what arises in American Trucking. 
(3) Congress had already factored in cost-benefit analysis in statute
(4) Feasible means “capable of being done, executed”
(5) Congress uses specific language when it wants to incorporates CBA

(6) “Reasonably necessary & appropriate” interpreted to include CBA would eviscerate “to extent feasible” req
(7) Legislative history supports fact that Congress already had done CBA when they enacted statute

8. FDA v. Brown & Williamson. (US 2000)– background norms and legislative context (purposivism) trump textualism
a) Majority view:

(1) Remedy under statute is to ban drug and here it’s not banned

(2) Congress and subsequent legislation advanced policy by Congress to keep tobacco on market by subject to direct regulation by Congress – there were so many acts that other federal regs effectively covered that entire field.

(3) Public choice argument – we know power of tobacco lobby and we know Congress would not have intended to cover tobacco.  

(a) To adopt FDA’s regulation of tobacco would upset the deal that had been followed all the way since 1938.  

(b) This legislation would never have passed in FDA and there were all sorts of subsequent deals that were made with the understanding that the FDA would not regulate tobacco.  

(c) The tort litigation also would never have been settled with the states and individuals if the companies thought that the FDA would regulate tobacco.
(4) Public and industry expectations

(a) Expectations were reinforced by FDA administrator constantly saying they weren’t going to regulate.  

(b) The ultimate basis is political expectations and worries about instability if it’s overturned.   

(5) Scalia is not embracing text – is going with results (and is silent, only concurring).  

b) Textualism – Breyer’s dissent
(1) Doesn’t deny that tobacco meets definition drugs and those are specifically put in cigarettes to hook people into addiction.  

(2) Cigarettes are clearly drugs and are killing lots of people – fits squarely into text of statute.  Cigarettes are devices for delivering drugs and are clearly regulated under that.

(3) Nothing in statutory language or legislative history that would prohibit it.  

(4) Even if there were back-room deals struck, you shouldn’t give effect to it – you should give effect to language of statute.  

9. American Trucking v. EPA (DC Cir. 1999)
a) What would be impact of holding that Section 109 does allow for consideration of costs in setting standards?  
(1) Would that lead to a wholesale revision of existing statute and all SIP arrangements and NAAQS.  Industry would want them to start back at ground zero in determining standards – all of SIP processes, and deadline extensions based on one view of NAAQS would be undermined.

(2) What would be practical meaning of unconstitutionality of 109?

(3) Congress would have to repass 109, and it might have great implications for other regulatory statutes.  
b) Determinate criteria
(1) Ranking based on quality – quality of life years lost, above certain number of life years lost, it is unacceptable

(a) Still needs some standard for setting that level.  But once set, it provides a consistent benchmark.  

(b) Total eradication – zero risk

(c) Would take us back to the stone age – was not the legislative intent

(2) Maximize net benefits – taking scenario that has greatest excess of benefits or the least costs

(3) Cost benefit analysis

(4) Congress can set a level

(a) Above ambient background levels – not entirely determinate, since it sets a floor but not a ceiling

(b) American Lung rejects similar agency rationale

(c) How do you reconcile American Lung and Trucking?

(i) American Lung struck it down b/c agency didn’t adequately explain level setting

c) General Points:

(1) Petitioners (trucking) that Unfunded Mandates Reform Acts violated – made all arguments available.  

(a) Drawing line between what is mandated in statute vs. regulatory management strategy that are not supposed to be judicially enforced

(b) Separation of decisionmaking – some of which are subject to judicial review and some not.  They will look at RIS as part of record, but are not responsible for enforcing it.  
(2) Arbitrary agency action:

(a) Case by case – no real standard, vagueness of standard – enforcement

(b) General arbitrariness in setting initial standard itself

(i) Accountability and institutional concerns

(ii) But not worried about arbitrariness in case by case basis

10. Whitman v. American Trucking (US 2001)

a)  “public health” - Trucking tries to argue that it means generally safety and welfare of public

(1) Scalia/ Textualism - Look at words around it and dictionary definition.  

(a) Trucking only looks at one dictionary and nothing else it in statute.  

(b) Adequate margin leaves room to factor in cost

(2) Risk/risk tradeoff - Economic policy for public health – job loss results in loss of public health – 

(a) District court did not allow EPA to look at it – institutional competence – have to relate to public health.  

(b) Are allowed to look at benefits of ozone in terms of reduced skin cancers – gov’t did not seek review so this stands – can look at benefits of having increased ozone.  

(c) Act itself takes measures that recognize that it could be impact and legislature had already considered it and factored it in in other ways.  Where Congress has explicitly provided for something in one place in statute we will not imply it in other parts of statute – cites to MCI and FDA.  Will not fundamentally change regulatory regime by getting rid of tariffs.  Cannot hide elephants in mouseholes.  Would be a backdoor way of putting cost/benefit into statute where it was not intended.  Industry couldn’t get votes to put costs in there, so they won’t read around the edges to alter nature of statute.  

(d) Adequate margin cannot mean putting costs into the interpretation– don’t put huge cost/benefit into these relatively innocuous words

(e) Vinyl Chloride – if you can’t use cost, how should you determine margin of safety

(f) Once you get to the point, you can get to a certain standard and say it will be a certain % below the safe level.  

(3) Background norms/Breyer
(a) Breyer said that you can look at general public background norms when considering what the safe level is – what the context is.  It will vary with the case.  
(b) Targeted at industry and agency general counsel and lower courts – look, in this statute it’s quite clear that costs can’t enter into it.  
(c) But it’s not across the board reading for all environmental statutes with quality guidelines.  It is purposive approach – wrote book about counter-productiveness of overly regulatory environmental statutes.  Lower courts and litigants that want to do something sensible can still do that.  

(4) Purposivism

(a) Lung –agency is stopping at certain level b/c the requirements would be very burdensome for little increased health benefits.  

(b) If safety were your only goal, then you would set at zero risk.    Allows administrator some discretion b/c costs will always enter into it.  

(5) Basic argument

(a) It’s an obsolescent statute – in 1970 they thought there was some sort of very clear level of safe and unsafe pollutants, which is not the case.  

(b) We’ve learned since 1970 that there are limits to resources, we need to balance and set priorities – cost/benefit analysis introduced by Reagan.  Statute is from earlier era and purposivism – should be adjusted to fit current norms and take policy into consideration. 

b) Non-delegation

(1) Stevens

(a) Court is just cloaking it as a not legislative power, but it really is legislative power.

(b) Authority is not measured by the person exercising it, but rather the type of authority vested.  

(c) It is still constitutional, b/c Congress can delegate and has to in reality delegate.  

(d) Nothing in text of constitution that says that Congress can’t delegate it, so he’s ok calling it legislative power.

(e) Why does he still look for an intelligible principle then?  To limit the delegation to certain areas – unlimited potentially despotic gov’t.  

c) Scalia

(1) Constitution sets up three branches and all legislative power vested in Congress.

(2) Congress cannot delegate power – Article III, but there has been no delegation of lawmaking authority b/c there is an intelligible authority

d) Thomas

(1) Intelligible principle may not be enough – need to consider extent of power, not just intelligible principle.

(2) Should reevaluate prior case law to determine this.  

e) Accountability

(1) Reasons not to delegate - By delegating authority to agencies, you’re circumventing democratic process – no political accountability of agencies.  

(2) Agency’s accountability

(3) Accountability through judicial review and consistency of law

(a) Arbitrary and capricious review – exercise of discretion in a particular case – conformance to statute and review of statute

(b) Courts can adopt narrowing construction (benzene and cotton dust) to narrow construction, but now after Chevron deference is given to agency as long as it is reasonable 

(4) Participation rights through notice and comment

(5) Political accountability via the president
