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T&E Generally
I. The Policy of Passing Wealth at Death

a. Ways a decedent’s property could be dealt with 

1. Destroy it

2. Bury it with the decedent

3. Treat it as unowned and allow the first claimant to take possession

4. Confiscation by the government

5. Honoring the decedent’s wishes

b. Arguments supporting the right to inherit 

1. Least objectionable way to deal with decedent’s property

2. Expression and reinforcement of family ties

3. Giving/bequeathing expresses affection and/or responsibility

4. Encourages property owners to provide for dependants that society would otherwise have to provide for

c. Arguments against the right to inherit

1. Perpetuates wide disparities in the distribution of wealth

2. Concentrates inherited economic power in the hands of the few

3. Denies equality of opportunity to the poor (fewer family resources from which to draw means less ability to pay for educational opportunities or to invest in business)
4. Rewards fortunate births rather than merit or productivity

d. Taxation of inherited wealth

1. Taxation of inherited wealth to raise significant revenue conflicts with Anglo-American tradition of freedom of testation.

2. An estate tax is a tax levied upon the decedent’s gross estate (probate and non-probate transfers); the tax is paid by the estate. An inheritance tax is imposed on each beneficiary; the size of the tax depends on the size of the bequest, and the tax is paid by the beneficiary. 
i. Until the early 20th century, estate and inheritance taxes were passed by Congress only when there was an urgent need of revenue, and were promptly repealed once the crisis had passed. 

ii. The 1916 estate tax was passed during WWI out of similar motives, but was not repealed immediately after the war because of rising social hostility against amassed fortunes. The tax remained in force since, with rates varying but not being repealed.  
iii. Common loopholes to escape early estate taxes were gifting to charity (both estate and gift taxes allowed for tax-free unlimited gifts to charity) and dynasty trusts. 

iv. Reform began in 1976, and Congress continued to tinker with estate and gift taxes throughout the rest of the century. 

a. The most significant reform, for T&E purposes, was the establishment of the generation-skipping transfer tax.

b. GST tax works as follows: Suppose O leaves property in trust for A for life, then to B for life, then to C for life, remainder to D. The GST tax would be owed at the death of A, B, and C. The tax levied is the highest rate of estate tax.
c. The estate tax is being phased out under the Economic Growth and Tax Relief Reconciliation Act passed in 2001; full repeal occurs in 2010 and the Act sunsets (estate taxes return to their 2001 state unless the Act is renewed). 

3. Some scholars (e.g., Mark Ascher) argue that inheritance by healthy adult children should be heavily taxed – or even taxed out of existence – in order to curb one form of inequality. Inheritance by widows, minors, and the disabled would still be allowed, but heavily taxing inheritance by healthy adults would help even the playing field between the wealthy and the poor. Other proposals in a similar vein include 100% taxation of estates over a certain size. 
i. Others point out that controlling inheritance does not correct the advantages of fortunate birth. Even were parents not allowed to bequeath their wealth to their children, the wealthy can invest in their children during life (education, business opportunities). (See Langbein’s essay, p. 19.) 

ii. Additionally, if such controls did not operate to the same extent on gifts, the living would gift property during life, resulting in the same inequalities and avoiding the taxation. 

II. The Problem of the “Dead Hand”
a. Generally
1. Restatement (Third) of Property § 10.1: “The controlling consideration in determining the meaning of a donative document is the donor’s intention. The donor’s intension is given effect to the maximum extent allowed by law.” 
2. Restatement (Second) of Property § 7.1: a will or trust provision is ordinarily invalid if it is intended to or tends to encourage disruption of a family relationship.

3. Restatement (Third) of Trusts § 29(c): trusts contrary to public policy are invalid. The comments to this provision indicate that restraints on marriage or religious freedom or restrains on beneficiary’s family relationships or choice of career are frowned upon, but must be balanced against conflicting social values.

4. Shapira v. Union Nat’l Bank (OH 1924) (p. 21): 
i. Background: Dr. Shapira’s will provided that his son David would receive a third of Dr. Shapira’s estate only if David was married to a Jewish woman within seven years of Doctor Shapira’s death. David challenged the provisions as unconstitutional (impinging on his fundamental right to marry; argument based on 14th Amendment and Shelley v. Kramer), contrary to public policy, and unreasonable.
ii. Holding: Testator’s may restrict a child’s inheritance. Partial restraints on marriage which impose only reasonable restrictions are not invalid, nor contrary to public policy. 
iii. Disposition: will’s provisions enforced. 

5. Girard Trust Col v. Schmitz (NJ 1941) (notes p. 27): court held invalid a condition that testator’s brothers and sisters not communicate with siblings disliked by the testator. 

6. The most extreme property-rights advocate would support virtually no limitations on the rule of the dead hand (perhaps stopping short of terms such as “property to X if X kills Y”); the extreme view on the other side is no inheritance rights and total escheatment to the state. 

i. American law strikes a balance between the two: inheritance rights with some taxation of estates, and limitations imposed by the dead hand will generally be upheld if they are reasonable temporally and geographically.
ii. Capricious or overly restrictive conditions will not be upheld, as in the case of the man, a cigar smoker, who left all to his wife if she smoked five cigars a day. 
b. Review of Future Interests 
1. Transferor’s Interests (always vested; never a perpetuities problem):
i. Reversion: retained interest in the transferor that arises by operation of law when the transferor conveys a lesser estate than she had.

a. Example: “O to A for life, then to such of A’s children who survive A.” O has a reversion interest; if none of A’s children survive A, the property returns to O’s estate. If any of A’s children survive, the property goes to them in fee simple and O’s reversion interest is extinguished. 
b. Reversions are always vested but may not always be possessory. In the example above, O’s interest is vested at creation, but if any of A’s children survive A, O’s interest will never become possessory. 

ii. Possibility of reverter: a future interest retained by the transferor who conveys a fee simple determinable. 
a. Example: “O to A so long as A uses the property as a school.” A’s interest is a fee simple determinable: it’s vested upon creation but is subject to divestment if A fails to perform the conditions specified. If A fails to use the property as a school, the property returns to O by operation of law. 

iii. Right of reentry for condition broken: a future interest retained by the grantor who conveys a fee simply subject to a condition subsequent. 
a. Example: “O to A, but if the property ceases to be used as a school, O has a right to reenter.” A’s interest is a fee simple subject to condition subsequent. If the condition fails, O has the right to seize title to the land, but the land does not revert by operation of law. O must exercise the option to reenter.

2. Transferee’s Interests:

i. Vested remainder (never a perpetuities problem): a remainder given to a presently ascertained person not subject to any condition precedent other than the termination of preceding estates. Example: “O to A for life, then to B.” B’s interest is a vested remainder because B is presently ascertained and the gift is not subject to a condition precedent.
a. Vested remainder subject to divestment: remainder given to an ascertained person, but if a conditions subsequent happens, the remainder will terminate. Example: “O to A for life, then to B, but if B does not survive A, to C.” B’s interest is a vested remainder subject to divestment, with the condition subsequent being B’s death.
ii. Contingent remainder (always perpetuities risk): a remainder given to a person not presently ascertained or subject to a condition precedent
a. Example 1: “O to A for life, then to A’s children” and A is living but has no children. The gift to the children is a contingent remainder because there are no presently ascertained persons in the class. 

b. Example 2: “O to A for life, then to B if B survives A; if B does not survive A, to C.” B’s interest is contingent because it is subject to a condition precedent (B’s surviving A). 

c. Note: “Vested remainder subject to open” is called vested but for perpetuities purposes is contingent.  It’s a remainder given to a class of which there is at least one ascertained member, but to which more ascertained members may be added.  Example: “O to A for life, then to A’s children,” and A is still alive and has one child, B. The class interest is vested because B is ascertained, but so long as A is still alive, more members may be added to the class, which would reduce B’s take.

iii. Executory interest (always contingent, always a perpetuities risk): an interest that divests either the transferor or another transferee of their interest. 
a. Example 1: “O to A if A marries B.” If A ever marries B, the property immediately springs from O to A, i.e., O is divested of his interest upon A’s marriage to B. A’s interest is a springing executory interest.

b. Example 2: “O to A, but if A dies without surviving issue, to B.” If A dies without surviving issue, the property shifts from A/A’s estate to B. B’s interest is a shifting executory interest.

iv. Note: whether a condition is subsequent or precedent depends on the sequence of words in the instrument. “O to A for life, then to B if B survives A, if not to C,” and “O to A for life, then to B, but if B does not survive A, to C,” have the same effect: life estate to A, remainder to B if B’s alive at A’s death, to C if B’s dead when A dies. Because the wording is different, however, the interests created are different. In the former, the condition is “between the commas,” that is, it’s part of the wording of the gift, so it’s a condition precedent and the gift is a contingent remainder. In the latter, the condition comes after the comma setting off the gift, so it’s a condition subsequent and the gift is thus a vested remainder.

c. The Rule Against Perpetuities and its Policies (p. 671-81, 685-86, 695-97)
1. Rule: No interest is valid unless it vests or fails no later than 21 years after some life in being at the creation of the interest.

i. Only contingent interests in transferees are perpetuities risks. 

ii. The Rule restricts remote vesting of interests in private trusts; it limits the time property can be subject to contingent interests in order to keep property marketable and able to be productive in accordance with market demands.

iii. The Rule prohibits only those interests that may remain contingent beyond the perpetuities period (life in being plus 21 years). All legal and equitable interests in transferees are subject to the Rule; no future interests in transferors are subject to it.

iv. A contingent interest is permissible under the Rule if it must vest (in possession or in interest) within the perpetuities period. If it cannot be proven that a contingent interest will vest or fail within the period, the interest is (under the common law Rule) void at the outset.

v. The Rule does not apply to charitable trusts.

vi. Perpetuties period: begins to run when the instrument takes effect (if the interest is created under a will, at the testator’s death; if the interest is created under a trust, when the trust becomes irrevocable). The perpetuities period includes time of gestation. 
vii. Validating life: The validating life (AKA measuring life) does not have to have a family connection to the transferor or beneficiaries; the only issue is whether the life permits you to prove that the contingent interest will vest or fail within the perpetuities period.

2. Underlying policy issues
i. First policy: to keep property alienable, we want to prevent the fracturing of interests. Doesn’t apply to trusts because the property is always alienable

ii. Second policy: prevent rule of dead hand, because unanticipated consequences may tie people up in undesirable situations. This can apply to trusts.

iii. Policy question: is the Rule a good way of regulating the long-term reach of the dead hand in trusts, and if not, what’s a better way? Do we need to regulate the reach of the dead hand at all?

a. If you agree that breaking up property into lots of future interests is a bad idea, the Rule is under-inclusive because it only addresses contingent interests. If we did “To A for life then to B for life then to C for life then to D for life. . . .” or “To X for 70 years, then to Y,” etc.: all of those are vested and the property can be tied up for years.
b. The Rule is also over-inclusive because it reaches property in trust, and such property is alienable. (Remember, part of the purpose of the Rule’s purpose is to keep property alienable.)
3. Fantasy Scenarios: no matter how improbable a scenario, an interest that might not vest or fail within the perpetuities period is void, and states that still apply the common-law Rule apply these scenarios without mercy. 

i. Childbearing Octogenarians: “O to A for life, then to A’s children for their lives, remainder to A’s issue then living.” The law presumes that A is capable of having more children, no matter how old A is. Therefore, the life interest to A’s kids may include an afterborn child of A, and the principal remainder might not vest until the death of that child, which is too remote. The principal remainder is therefore void.

ii. Unborn Spouses: “O to A and B and B’s widow for life, then, once A and B’s issue is 25, to A and B’s issue.” B could marry an 18-year-old 20 years after O’s death. B and the 18-y-o could have kids, B could die, and widow could live 50 more years before O’s grandkids’ interest vests. Remainder to grandkids is void.
iii. Slothful executor: “O to O’s issue living upon distribution of O’s estate” is a void gift because it’s unknown when O’s estate will be distributed. O’s will could be lost and not found for years after O’s death, or the executor could fail to probate the will for years.

iv. Inexhaustible Gravel Pits: “Income from O’s gravel pits to A and B; when pits are exhausted, pits to be sold and the proceeds given equally to A and B.” Because it’s unknown when the pits will be exhausted, the remainder is void.
v. Explosive Birthday Presents: “O to A for life, then to A’s kids who reach their 21st birthday.” Under common law, a person is in existence on the day of her birth and on the day before her first b’day, she’s completed one year; the birthday is the first day of the second year. (So, if a person’s b’day is 5/1, they turn 21 under common law on 4/30.) This gift is to A’s kids who are living one day after they reach the age of 21, which technically violates the Rule, and the gift is void. 
vi. Wars and Will Contests that Never End: In an instrument drafted in 1942: “O to such of A’s issue as survive World War II.” Gift is void because it’s unknown when WWII will end. 
4. Saving Clauses and Malpractice
i. Savings clauses are language in the trust instrument that says basically “If any interest wouldn’t vest or fail within the perpetuities period, this trust will fail the day before and the trust will be distributed to the then income beneficiaries at the time in the proportions they were entitled to get income.”
ii. It’s almost certainly malpractice to violate the Rule by failing to include a perpetuities savings clause.  

d. Perpetuities Reform and Abolition 
1. Cy pres/reformation
i. Cy pres gives courts the power to insert a savings clause that will save an otherwise invalid gift. 

ii. Reformation is not modification, which is is a change to the trust’s terms to what the donor would’ve wanted if she had known about the changed circumstances. Reformation is when we change the terms to what the donor meant, not what he said (like in that wills case, “To Robert J. Krause” when they meant “Robert W. Krause.” We reform the terms of the trust to give the donor what the donor would’ve wanted, since no one wants to violate the rule in their trusts. This kind of cy pres is allowed by statute in several states.
2. Some states have adopted this to at least the fantasy scenarios. In IL and NY, statutory reform adjusts terms to conform to the Rule: age contingencies in excess of 21 that cause a gift to fail are reduced to 21, and administrative contingencies are presumed to be intended to occur within 21 years. In these states, the unborn widow problem is corrected by presuming that gifts to a spouse are to a person in being, and the fertile octogenarian problem is corrected by presuming that after a certain age a person is unable to bear children and by allowing extrinsic evidence of infertility to be introduced.

3. Wait-and-see
i. Classic wait-and-see (used in a minority of wait-and-see states): a contingent remainder will be held in abeyance until the end of the common-law perpetuities period to see if it vests or fails. 
ii. USRAP wait-and-see (used in a majority of wait-and-see states): Uniform Statutory Rule Against Perpetuities says something is valid if it satisfies the old “what might happen” test OR we wait and see for 90 years. 

4. Abolition of the Rule
i. Perpetual trusts permissible in AK, AZ, CO, DE, ID, IL, ME, MD, Missouri, Nebraska, NH, NJ, OH, RI, SD, VA, and WI. 
ii. In CO, IL, ME, MD, Missouri, Nebraska, NH, OH, and VA, the Rule is in effect, but statutes allow settlors to opt out. In the other states, the Rule is abolished.

iii. Extended perpetuities periods are allowed in FL (360 years), UT (1000 years, and WY (1000 years). 

iv. Jurisdictional competition

a. Race to abolish the rule began in mid-1980s, and settlors have followed the abolition. By 2003, roughly $100 billion in trust assets transferred into perpetual-trust states. 

b. Settlors were more likely to choose a perpetual trust state that didn’t levy a state income tax on trusts. 

III. Probate and Non-probate Property 
a. Language of wills and intestacy
1. Will and testament: Traditionally, “will” refers to an instrument disposing of real property and “testament” refers to an instrument disposing of personal property. In modern law, it is acceptable to use “will” to refer to an instrument that disposes of both kinds of property.

i. Traditionally, a will devises real property to devisees and bequeaths personal property to legatees. This distinction is still observed in some jurisdictions; using “I give” instead of “I devise” or “I bequeath” avoids the terminology problem.

2. Heir/next-of-kin: those persons designated by applicable statute to take a decedent’s intestate property. In intestacy, real property descends to heirs; personal property is distributed to next-of-kin. 
3. Heirs apparent: those people who will be a person’s heirs, but that person is still alive. Heirs apparent have an expectancy interest in a party’s estate, but that interest can be destroyed by will or other instrument. 
4. Joint will: one instrument executed by two persons; the single instrument disposes of the property of both people. Relatively uncommon and not recommended in good estate planning.

5. Mutual will: separate wills of two people (most commonly spouses) that have mirror-image provisions. 

6. Constructive trust: equitable remedy (not an actual trust) imposed on the beneficiary of a will created through fraud, or upon a beneficiary who killed the testator (or donor of a trust), or upon a beneficiary whenever the court believes the beneficiary would be unjustly enriched.
7. General gift/devise: a gift of general benefit and not particular asset (e.g., money)

i. Note: classifying general versus specific can be tricky. “To X, 100 shares of MNO stock” is general, so long as the stock is traded on a major exchange. “To X, my 100 shares of MNO stock” is specific. Look for whether the property devised is fungible. 

8. Demonstrative gift/devise: a general gift payable from a specific source (e.g. “To X, the sum of $10,000 to be paid from the proceeds of the sale of my General Motors stock.”)

9. Words of purchase: words indicating the donee, e.g., “To A.”

10. Words of limitation: words indicating the property rights devised. E.g., “To A and her heirs forever,” indicates A is the donee and A is getting a fee simple. If the words were “To A or her heirs forever,” the words are all words of purchase. 

b. Probate property: property passing by will or by intestacy 
1. Administration of probate property: 

i. When a decedent is testate, the personal representative (in this case, AKA executor) named in the will winds up the decedent’s affairs. PR’s duties: to inventory and collect the assets, to manage the assets during administration, receive and pay creditor and tax claims, clear any titles, distribute the assets to the beneficiaries. 

ii. When a decedent is intestate, the PR (in this case, AKA administrator) is usually appointed by the court but otherwise has the same duties as an executor. 

iii. All property not governed by a non-probate instrument goes through probate; i.e., the management and distribution of such is overseen by the courts. The courts with jurisdiction are known by different names in different states: probate court, surrogate’s court, orphan’s court, probate division of a district or chancery court. 

c. Non-probate property: property that passes other than by will or intestacy
1. Examples of common non-probate transfers: trusts, life insurance

2. Joint tenancy property is a form of non-probate property. The decedent’s interest in joint tenancy property vanishes at death; the survivor has the whole of the property and is relieved of the decedent’s participation. To perfect title, the survivor must file the death certificate of the decedent. Real estate, bank accounts, and mutual funds are often held in joint tenancy. 

3. POD accounts are also non-probate property. These are accounts the contracts for which specify that the property is to transfer to a death beneficiary. Examples: pension plans, tax-deferred investment plans. To perfect title, the named beneficiary must file the death certificate with the custodian of the property.

d. Sending estates (testate or intestate) through probate
1. Will should be probated (or, in the case of intestacy, letters of administration sought) in the jurisdiction of the decedent at the time of death. This is primary/domiciliary jurisdiction.

2. If real property owned by the decedent is in another jurisdiction, ancillary administration there is required to prove title in the situs state and to subject those assets to probate for the protection of local creditors. 

3. Probate generally occurs in one of two ways: common (AKA ex parte, AKA informal) and solemn (AKA notice, AKA formal). 

i. Common form (disallowed in most states west of the Mississippi): no notice or process issued. Executor and any other required witnesses swear to the due execution of the will, the will gets admitted to probate, letters testamentary granted to the executor, and the executor begins administration of the estate.

ii. Solemn form: prior notice must be issued to interested parties before will is probated or administrator appointed. Petition for letters (of administration if intestate, testamentary if testate) must be accompanied by an affidavit swearing that the statutory requirement of notice was met. After notice, will is probated, letters granted, and administration begins.

iii. UPC allows for common and solemn form, granting to the person asking for letters the right to choose which form is used. See §§ 3-301, 3-303, 3-705. 

4. The time for contesting a will varies by jurisdiction. 

5. Creditors must file claims against an estate within a statutorily-specified period; if they fail to do so, their claim is barred. This is called a nonclaim statute. Two kinds of nonclaim statutes: one type bars claims not filed within a short period after probate begins; usually 2 to 6 months (4 months under the UPC). The second type bars claims not filed within a longer period, whether or not probate has begun; usually 1 to 5 years (1 year under the UPC).

6. In most states, the executor/administrator is supervised by the court. In some states, an estate can be settled informally, without court order, provided all interested parties are adults who approve the executor’s/administrator’s accounting and release her from liability. UPC authorizes unsupervised administration; see §§ 3-715, 3-1003, 3-502. 
IV. Professional Responsibility 
a. Probate matters are a common source of ethics complaints against lawyers.

b. Drafting errors and duty to third-party beneficiaries

1. Fear of malpractice liability has been a driving force behind property law reform, including judicial power to correct drafting mistakes and cure perpetuities violations. Once the law began changing to allow attorneys to be sued for misdrafting wills, bar associations began lobbying to allow extrinsic evidence into probate hearings – that way things get sorted out then and the lawyer won’t face malpractice claims later. 
2. Simpson v. Calivas (NH 1994) (p. 49): 
i. Background: Plaintiff sued drafter of his father’s will, claiming negligence and breach of contract. The will left everything to P except “our homestead located at [location]” which went to the testator’s second wife in a life estate, remainder to P. Confusion arose over what was meant by “homestead.” Was it the house itself, or the house, various buildings on the property, and the 100 acres of land? Attorney’s drafting notes said “house to wife, remaining land to son,” but probate court wouldn’t admit extrinsic evidence of intent, so second wife got all the property at that location.
ii. Holding: “[A]lthough there is no privity between a drafting attorney and an intended beneficiary, the obvious foreseeability of injury demands an exception to the privity rule”; therefore, an attorney who drafts a testator’s will owes a duty of reasonable care to the beneficiaries. Such a beneficiary “states a cause of action simply by pleading sufficient facts to establish that an attorney has negligently failed to effectuate the testator’s intent as expressed to the attorney.” 
iii. Disposition: Beneficiary has standing; lower court reversed; case remanded. 
3. Most states agree with Simpson holding and allow beneficiaries to sue drafting attorneys based on tort theory, contract theory, or both. Nine states still require privity: Alabama, Arkansas, ME, MD, Nebraska, NY, OH, TX, and VI. 
4. The terms of the will are under the jurisdiction of the probate court; the negligence of the attorney is properly brought before a court of general jurisdiction.
5. Most probate courts are authorized to construe wills, but whether a court does so, or that a probate court admits a will to probate, is not res judicata as to testator’s intent.
c. Conflicts of interest

1. A v. B. (notes p. 57): : the husband, B, goes to a firm for a will that says everything to the wife, W, and then everything to the kids. Meanwhile, A is suing B for paternity. A went to the same firm B went to, and the firm didn’t pick up the conflict at first. The conflict was W’s interest in B’s property, and also confidentiality issues because they couldn’t legally tell the wife about the other child, but if the wife ever found out, she’d have grounds to sue too. The firm ended up insisting that the husband tell the wife about the other child.
Estates I: Intestate Succession
I. Intestate Descent and Distribution Generally
a. Intestate disposal of the estate
1. UPC § 2-101(a): “Any part of a decedent’s estate not effectively disposed of by will passes by intestate succession to the decedent’s heirs” as prescribed by law. 

2. UPC § 2-101(b): “A decedent by will may expressly exclude or limit the right of an individual or class to succeed to property of the decedent passing by intestate succession. If that individual or a member of that class survives the decedent, the share of the decedent’s intestate estate to which that individual or class would have succeeded passes as if that individual or each member of that class had disclaimed his [or her] intestate share.” 
b. Simultaneous death

1. The default rule is that in order to take decedent’s property, the devisee has to be alive when the decedent dies. This creates a problem when simultaneous death occurs (e.g., husband and wife go out together in a plane crash): does share go to estate of the deceased beneficiary, or does the gift lapse because the beneficiary is dead? 
2. UPC § 2-104: a person who fails to survive the decedent by 120 hours is considered to have predeceased the decedent. 
3. UPC § 2-702(a), (b) and USDA
 §§ 2, 3: If clear and convincing evidence doesn’t establish a person survived the decedent by 120 hours, the person is considered to have predeceased. This is true for property governed by the UPC or by another instrument.
4. UPC § 2-702(c) and USDA § 4: for co-owned property with right of survivorship, if no clear and convincing evidence, half the property passes as if person 1 survived for 120 hours and half the property as if person 2 survived for 120 hours. This provision covers joint tenants, tenants by the entirety, and other right-of-survivorship joint accounts. 
5. UPC § 2-702(d): the 120-hour survivorship requirement is waived when the governing instrument deals with simultaneous death or specifies that survival isn’t required, or when the requirement would cause a non-vested interest power of appointment to fail. 
6. USDA § 5: Death occurs when a person sustains irreversible cessation of circulatory and respiratory functions, or of all functions of the entire brain and brain stem. Death must be ascertained in accordance with acceptable medical standards. 
7. Janus v. Tarasewicz (IL 1985) (p. 68): 
i. Background: H and W both took medication later found to have been tampered with. H pronounced dead shortly after arrival at the hospital; W was on life support for two days longer before dying. Issue was who inherited H’s life insurance: W’s estate (if she survived) or H’s mom (if W didn’t survive)?
ii. Holding: Survivorship must be proved by a preponderance of evidence by the party whose claim depends on survivorship. 
iii. Disposition: a preponderance of evidence indicated W survived; her estate got the proceeds. 
iv. Note: cases such as this resulted in the amending of the UPC and USDA to require clear and convincing evidence of surviving by 120 hours. 

c. Share of the Surviving Spouse

1. UPC has mandatory minimums (“forced share”) that is the minimum amount a surviving spouse must get. Policy considerations behind the forced share: marriage is an economic partnership, duty to support a spouse/family who contributed to the marriage economically or otherwise.
2. UPC § 2-102: The intestate share of the surviving spouse is the whole intestate estate if the decedent has no surviving kids or parents, or if all the surviving kids are also the spouse’s and the spouse has no other surviving descendants. Otherwise: 
i. If no kid but a parent survives, the spouse takes the first [$200,000], plus three-fourths of any balance of the intestate estate
ii. If all the surviving kids are also the spouse’s kids but the spouse has kids not the decedent’s, the spouse takes the first [$150,000], plus one-half of any balance of the intestate estate
iii. If the spouse left surviving kids but they’re not the spouse’s kids too, the spouse takes the first [$100,000], plus one-half of any balance of the intestate estate
3. States without the UPC are not as generous as § 2-102, but the surviving spouse will usually receive a one-third or one-half share of the estate of an intestate decedent.
4. Almost half of non-UPC states provide (as does the UPC) that when there are no descendants, the spouse of the intestate decedent share with the decedent’s parents. If no parent survives, the spouse will usually take to the exclusion of all other collateral kin.
5. UPC § 2-102 applies only to legal spouses. A proposal to add domestic partners to the UPC is under consideration by the Uniform Law Commission. 
i. Policy considerations that support a forced spousal share seem to also support a forced domestic partner share, but most states do not allow for it as yet. 
ii. VT, MA, HI, and CA do provide for forced share to domestic partners. 

iii. Problem, legislatively speaking, is that marriage is easily proven – married couple files a certificate with the state – but it’s harder to demonstrate that a couple was a domestic partnership. One solution to that would be to create a domestic partnership registry, but this hasn’t happened in this country. Proposed language for the UPC: two people living together in a “marriage-like” relationship. But still, how to prove a “marriage-like” relationship?
d. Share of Descendants

1. In almost all states today, “issue” and “children” presumptively include adopted children and children born out of wedlock.

2. UPC § 2-103: surviving spouse takes all if there are no living kids or parents of the decedent OR if all surviving kids are also the spouse’s kids and the spouse has no other living descendants. Otherwise: 
i. If no kid but a parent survives, the spouse takes the first [$200,000], plus three-fourths of any balance of the intestate estate
ii. If all the surviving kids are also the spouse’s kids but the spouse has kids not the decedent’s, the spouse takes the first [$150,000], plus one-half of any balance of the intestate estate
iii. If the spouse left surviving kids but they’re not the spouse’s kids too, the spouse takes the first [$100,000], plus one-half of any balance of the intestate estate
3. UPC § 2-106: if, under § 2-103(1), the estate (or part thereof) passes by representation to the decedent’s descendants or to the decedent’s parents, the estate (or part) is divided per capita at each generation. 

Example of per capita at each generation: 
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· In the above, A’s estate is divided into thirds, because D is the nearest living descendant and there were three descendants in that line. D takes one-third of A’s estate. 
· The remaining two-thirds gets put back in the pot for the next line of surviving descendants. 
· The next line, A’s grandkids, has four living people. 
· E, F, and G take by representation – that is, they represent their deceased parents for the purposes of taking. Because D is alive, H has no one to represent and thus has no share in this division of the pot. 

· The pot is divided up by the number of survivors of the deceased in the previous line; here, that means the pot will get divided by three (remember, H has no interest because D is alive). Therefore, E, F, and G each get one-third of what’s in the pot, which means each gets 2/9 of A’s estate. 
4. UPC § 2-106 specifies that the estate passes “by representation,” and the subsequent division is per capita at each generation. This is not the same as per capita. Per capita, without the proviso “at each generation,” means that the estate would be divided into as many shares as there are takers. So, if T gifts to A and A’s issue per capita, and all of A’s issue born before the period of distribution take an equal share. So, if A had three surviving kids and one of those had two surviving kids, T’s estate would be divided into five equal shares. 
5. Two other ways taking by representation can occur: English per stirpes and modern per stirpes. See examples next page.
i. In most jurisdictions, “per stirpes” and “by right of representation” are synonymous. 
ii. If a testator leaves property “per stirpes,” however, it’s unclear if the testator meant English or modern. Generally, whichever is the law of the jurisdiction will be applied.
Example of English per stirpes: 
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· In English per stirpes, A’s estate is divided by the number of children, whether or not they’re living, and for any that are dead, their kids take by representation. 

· In the above, A’s estate is divided in two. Both B and C are dead, so their interests drop down. 

· D takes B’s half. 
· C’s half is divided again for each of C’s kids. F, living, takes half of that pot, which is ¼ of A’s estate. E’s interest drops down and is divided again by the number of E’s kids. G and H each take half that pot, which is 1/8 of A’s estate. 

Example of modern per stirpes: 
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· In modern per stirpes, we look first to if any of A’s kids are living; if so, the division is identical to English per stirpes. The difference comes when A’s kids are all dead, as in this example. The estate gets divided equally at the first generation in which there are living. 

· In the above, there are living grandkids, so A’s estate gets divided by the total number of grandkids there were. 

· D and F each take 1/3 of A’s estate. 

· E is dead, so her share drops down, gets divided between E’s kids, G and H. 

· G and H divide E’s share evenly, which means each takes 1/6 of A’s estate.

6. When an instrument says “children,” the law presumes the word means only the immediate offspring, and not all issue. This is a trap for careless drafters; it’s important to ascertain if a testator means “children” or “issue.” 
7. Disinheriting issue:
i. UPC § 2-101(b): A decedent can, by will, expressly limit or exclude a person or class from inheriting. If a testator does so, the excluded person/class is also excluded inheriting through intestacy rules any property not disposed of by will. If a person is disinherited, they are treated as if they disclaimed the share.
ii. Restatement (Third) of Property § 2.7: accord with UPC § 2‑101(b).
iii. Traditionally, a testator could not disinherit by simply saying, “My son Joe shall receive none of my property.” The entire estate had to be distributed to others as well; otherwise, Joe would have intestate rights to the undistributed property. 

e. Share of Ancestors and Collaterals

1. UPC § 2-103: the part of the estate not going to the surviving spouse under § 2-102 (or the whole thing if no surviving spouse), passes as follows: 
i. all to the decedent’s descendants by representation; 
ii. if no descendants, to the decedent’s parents equally or, if only one, to the surviving parent; 
iii. if no descendants or parents, to the decedent’s siblings by representation;
iv. if no descendants, parents, or siblings; half to the surviving paternal grandparents or if they’re dead the descendants of the paternal grandparents by representation, and half to the surviving maternal grandparents or if they’re dead the descendants of the maternal grandparents by representation. If all the relatives on one side are dead, the other side takes all. 

2. UPC § 2-105: when there is no taker, the estate escheats to the state.
3. UPC § 2-107: Kin of half blood take the same share they would if they were of whole blood.
4. Everyone related by blood to the decedent, but who aren’t descendants or ancestors, are called collateral kin. Table of consanguinity on next page.
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i. If there are no first-line collaterals, there are two ways of intestacy taking; which one applies depends on the jurisdiction.
a. Parentelic system: estate passes to second-line collaterals, if none to third line, if none to fourth line. 
1. First-line: in table above, the lines topped by “Decedent” and “Parents.”

2. Second-line: in table above, line topped by “Grandparents.”

3. Third-line: in table above, line topped by “Great-grandparents.” 

4. Fourth-line: in table above, line topped by “Great-great-grandparents.”
b. Degree of relationship system: estate passes to kin of closest degree. In the table above, the degree is the number in parentheses. 
1. MA has a degree-of-relationship system that provides for parentelic preferences to break a tie between relatives of the same degree.
ii. “Laughing heirs”: persons so distantly related that they suffer no bereavement, i.e., they laugh all the way to the bank. A minority of jurisdictions, and UPC § 2-103, prevent intestate inheritance beyond the second line. 

II. Succession Problems Regarding Children

a. Code provisions on children generally

1. UPC § 2-113: a person related to the decedent through two lines of relationship is entitled to only the share that would entitle that person to the larger of the two shares.
2. Uniform Parentage Act § 201:
i. (a) A mother-child relationship is established between a woman and child by birth of the child to the woman, adjudication of maternity, adoption of the child by the woman, or an adjudication confirming the woman as a parent of a child born to a gestational mother if the agreement is legally enforceable. 
ii. (b) a father-child relationship is established between a man and child by: unrebutted presumption of paternity, effective acknowledgement of paternity that hasn’t been rescinded or successfully challenged, adjudication of paternity, adoption, the man’s having consented to assisted reproduction by a woman that resulted in birth, or adjudication confirming the father as a parent of a child born to a gestational mother if the agreement is legally enforceable.

3. Uniform Parentage Act §203: A parent-child relationship established under this Act applies for all purposes, unless parental rights are terminated or unless specifically provided by state law.

4. Uniform Parentage Act §204: A man is presumed to be the father of a child if he and the mother are married and the child is born in wedlock or within 300 days after the termination of marriage, if he and the mother married in apparent compliance with the law and the child is born during the invalid marriage or within 300 days of its termination, if he and the mother married after the birth and he voluntarily asserted paternity (and such assertion is filed with the state, he’s on the birth certificate, or he promised in writing to support the child as his), or he lived in the same house as the child for the first two years of its life and held the child out as his.

b. Adopted and non-marital children

1. UPC § 2-114: Except as provided in (b) and (c), for the purposes of intestacy succession, a person is the child of his/her natural parents, regardless of their marital status. (b) An adopted person is the child of the adopted parents and not the natural parents, but the adoption of a person by the spouse of either natural parent doesn’t effect the relationship with the person‘s natural parent or the right of the person to inherit from the other natural parent.  (c) Inheritance from or through a person by either natural parent or the parent’s kin is precluded unless the parent treated the person as his/hers, and didn’t refuse to support the person. 
2. UPC § 2-705: 
i. (a) Adopted and out-of-wedlock kids and their descendants are included in class gifts in accordance with intestacy rules
ii. (a) Terms of relationship that don’t differentiate between half- and whole-blood are construed to include both kinds; terms that don’t differentiate between blood and affinity are construed to exclude affinity relationships.
iii. (b) In construing a gift not made by a natural parent, a person born to the natural parent isn’t considered the child of that parent unless the person lived while a minor as a regular member in the natural parent’s household (or that parent’s sibling, parent, or spouse). 
iv. (c) In construing a gift not made by the adopting parent, an adopted person isn’t considered the adopted child of the parent unless the person lived while a minor (before or after the adoption) as a regular member of the adoptive parent’s household.

3. Uniform Parentage Act §202: Kids born out of wedlock have the same rights as kids born in wedlock. 

4. Rights of adopted children vary widely by state, but adoption is not revocable if the relationship goes sour.
5. Hall v. Vallandingham (MD 1988) (p. 83)
i. Background: Mr. V died in 1956, survived by a widow and four kids. Mrs. V later remarried and the new husband adopted the kids. In 1983, Mr. V’s brother died intestate; his only heirs were his surviving siblings and the kids of deceased siblings. Mrs. V’s kids wanted to claim the intestate share that would’ve gone to Mr. V, but state law said that once they were adopted, they no longer had the right to inherit from the natural family.
ii. Holding: States have the power to regulate inheritance and may impose whatever restrictions they deem appropriate. 
iii. Disposition: State law upheld; kids couldn’t inherit. 

6. In MD and some others, adopted kids inherit only from adopted family
7. In TX and some others, adopted kids inherit from adopted and natural family
8. In UPC states, adopted kids inherit only from adopted family unless adoption was by a stepparent, in which case they can inherit from adopted and from natural family
9. Majority of states do not distinguish between adoption of a minor and adoption of an adult. 
i. Adoption of an adult may be appropriate to thwart a will contest, because the only people with standing to challenge a will are the intestate heirs; if a person is adopted by the testator, the collateral heirs no longer have standing to challenge.
ii. Many states frown on or disallow (e.g., NY), the adoption of a spouse or lover. Consequence: in such a state, a homosexual couldn’t adopt his/her lover to ensure that the lover inherits.
iii. In most states today, people adopted as children are presumptively included in gifts to “children,” “issue,” “heirs,” or “descendants.” It is not clear if adult adoptees are also included (courts are split). 
iv. Minary v. Citizens Fidelity Bank (KY 1967) (p. 89)
a. Background: Mrs. M died in 1932; her will left her residue in trust to her husband and kids, and at the death of the last survivor, principal distributed to surviving heirs. The last surviving beneficiary was her son A, who died without natural issue but who had adopted his wife. Could the wife take?
b. Holding: Adoption of an adult for the purpose of bringing her under the provisions of a will when she was not intended to be there should not be permitted, even when state law allows for adult adoption. 
c. Disposition: A’s wife could not take.
c. Posthumous and posthumously conceived children

1. UPC § 2-108: A person gestating at any particular time is treated as living at that time, so long as he/she is later born alive and lives for at least 120 hours after birth. 
2. Typical posthumous child case involves kid conceived before but born after the father’s death. Such a child will be treated as in being from the time of conception whenever it’s to the child’s benefit for inheritance/property rights to be treated as such.
3. Woodward v. Commissioner (MA 2002) (p. 102)
i. Background: Mr. W and his wife preserved his sperm with a sperm bank. He died of cancer. Two years later, Mrs. W used the sperm to conceive and gave birth to twins; she then applied for Social Security survivor’s benefits for herself and her kids. Claim denied because kids not Mr. W’s “children” within the meaning of the Social Security Act; Mrs. W appealed and the question was certified to the state supreme court.
ii. Holding: 
a. To determine if a posthumously-conceived child can receive benefits under the SSA, the courts must balance the best interests of the child, the state’s interest in orderly administration of estates (including limitations period and certainty of paternity), and the deceased’s reproductive rights. 
b. In pursuit of such benefits, the surviving parent must obtain a judgment of paternity as to the deceased genetic parent and demonstrate the donor parent clearly and unequivocally consented to the posthumous conception and support of such children.  
iii. Disposition: opinion re certified question submitted to district court
d. Advancements

1. UPC § 2-109: If a person dies intestate (in whole or part), property given during life is considered an advancement only if decedent declared so in a contemporaneous writing or the heir acknowledged it as such in writing. Advanced property is valued as of the time the heir came in possession or the time of decedent’s death, whichever is first. If the recipient dies before the decedent, the property isn’t taken into account in computing the estate unless the decedent’s contemporaneous writing says otherwise. 
2. At common law, any lifetime gift to a child was presumed to be an advancement, i.e., a prepayment of the child’s share of the estate.
i. Estate share calculations when a gift is an advancement (hotchpot):
a. T dies testate, leaving no spouse, three kids all living, and a $50,000 estate to be divided equally among the kids. Kids are A, B, and C. A had already received a $10,000 advancement. 
b. The $10,000 is added to the $50,000 estate, creating a hotchpot of $60,000. That’s then divided into three shares, per the will’s terms. Each kid’s share is $20,000.
c. Since A had already received $10,000, A gets only $10,000 out of the estate, and the other two get their full $20,000 shares. 

ii. Estate share calculations when advancement equals more than the share under the estate:
a. Same estate situation as above, except A’s advancement was $40,000. 
b. A doesn’t have to give back any portion of the advancement – it’s clear T wanted A to have it
c. The remaining estate, $50,000, is divided equally between B and C. 

e. Guarding a minor’s person and property

1. Guardian of the person: party responsible for the minor’s custody and care. 
i. A natural parent is the guardian of the person, so long as he/she is living and competent. 
ii. If both parents are dead and their wills didn’t appoint a guardian, the court will appoint a guardian from the nearest living and competent relatives. 
iii. Guardianships of the person terminate when the minor dies, reaches majority, or is adopted.
iv. Guardians of the person have no authority to deal with the child’s property. 

2. Guarding the minor’s property:
i. UTMA
 § 9: custodial property is made whenever a transfer is made that registers or titles property in the name of an adult “as custodian for [name of minor] under the Uniform Transfers to Minors Act.” 
ii. UTMA § 12: a custodian shall take control of the minor’s property, register and record title where necessary, and collect, hold, manage, invest, and reinvest it. Custodian’s duty is that of a prudent person, and must keep the custodial property separate and distinct, and keep records of all custodial transactions. 
iii. UTMA § 13: a custodian acting as custodian has all the rights, powers, and authority that an unmarried adult has over his/her property.
iv. UTMA § 14: A custodian can pay on behalf of the minor, or deliver directly to the minor, such amounts of the custodial property the custodian deems advisable for the minor’s use and benefit, without a court order. Interested persons (including the minor if over age 14) can petition the court to order the custodian to make payments. 
v. Guardian of the property: court-appointed protector of the minor’s property. Strictly supervised by the court, they have no power to do anything – sell the property, lease it, mortgage it – without court approval. Such guardianships are inflexible, burdensome, expensive and time-consuming.
vi. Conservator: replacement for the guardian of the property in many states. Still appointed and supervised by the court, but has more flexible powers – essentially has title to minor’s property as trustee – and often only has to make an annual trip to court to present an accounting.
vii. Custodian: person given property to hold for minor’s benefit under the Uniform Transfers to Minors Act (or its predecessor, Uniform Gifts to Minors Act). Custodian has title as custodian FBO the minor, so has right to manage and reinvest it, but is under fiduciary duty to the minor. Unless gift’s provisions provide otherwise, custodian must surrender title when minor reaches majority.
viii. Trustee: trusts are the most flexible of property guardianships. Trustee, acting under fiduciary duty to the beneficiary, has power to buy, sell, lease, and mortgage the property.
ix. Guardian ad litem, representative/substitute payee: guardians appointed for limited purposes or limited times, such as to receive Social Security checks on behalf of the minor.

III. Bars to Succession

a. Involuntary Bars to Succession

1. UPC § 2-803: a person who illegally and intentionally kills the decedent forfeits all inheritance benefits as to the decedent’s estate, including intestate share, elective share, omitted spouse’s/child’s share, homestead allowance, family allowance, and exempt property. Such a killing also revokes any revocable disposition or appointment of property, any power of appointment, and any nomination appointment of the killer to serve in a representative or fiduciary capacity made by the decedent to the killer in a governing instrument. The killer shall be treated as if she/he predeceased the decedent. Proof of such a killing shall be established by either a criminal conviction or a determination on the preponderance of evidence standard that the person would be found criminal liable. 
i. § 2-803 blocks slayers from inheriting via non-probate transfers (e.g., trusts, joint bank accounts) as well as via wills. 

2. Three options when a beneficiary slays the testator: slayer inherits, slayer can’t inherit because of the principle that criminals can’t profit from their crimes (in this case the slayer is usually treated as though they predeceased the donor), or slayer inherits but only as a trustee of the property for his/her heirs ("constructive trust").
3. In re Estate of Mahoney (VT 1966) (p. 126): 
i. Background: Charlotte was convicted of the manslaughter in the death of her husband Howard; he died intestate, and under state law she’d be entitled to half the estate, but the question was whether she could inherit after being found responsible for his death.  

ii. Holding: When a killer intended to kill the decedent (whether convicted of voluntary manslaughter or murder), the killer should not directly inherit, but should have a constructive estate imposed on him/her for the benefit of the next heirs of the decedent.

iii. Disposition: decree disinheriting wife reversed. 
4. Other unworthy heirs: a few states bar inheritance by spouses who abandon the decedent and parents who fail to support a child decedent. CA law prohibits inheritance by any person when (1) the person abused or neglected a decedent who was an elderly or dependent adult, and (2) the person acted in bad faith, and (3) the person was reckless, oppressive, fraudulent, or malicious in the acts against the decedent, and (4) the decedent, from the time of the act until death, was unable to manage his/her affairs or was a victim of fraud or undue influence because of the act.
b. Voluntary Bars to Succession: Disclaimer
1. A person who learns that they're going to inherit can decide they don't want the inheritance and disclaim it. Their share is treated as though they predeceased the donor and the property goes to the next taker. Disclaimer has to be announced within nine months, but the disclaimer dates back to decedent’s death; i.e., if they disclaim at eight months, they’re not treated as though they got the property and gave it back. 
2. Comment to  UPC § 2-106 re Disclaimers: 

Example of per capita at each generation under § 2-106, as modified by § 2-1106, when interest is disclaimed: 

A (intestate decedent)
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E (living)
F(living)

· C’s disclaimer does not mean that A’s estate is divided into thirds, 1/3 to each grandchild. C’s disclaimed share is ½ A’s estate. D takes B’s ½ by representation, and E and F divide C’s disclaimed share, so each gets ¼ of A’s estate.

3. UPC § 2-1102(1)-(3): “Disclaimant” is the person to whom the interest would have passed had she/he not disclaimed; “disclaimed interest” refers to the interest that would’ve passed; and “disclaimer” means refusal to accept an interest in or power over property. 
4. UPC § 2-1105: A person (including a fiduciary) may disclaim any interest in or power over property, including power of appointment. Can do so in whole or part and can do so even if the instrument is spendthrift or otherwise restricts transfer. Disclaimers must describe the disclaimer, be in writing, be signed, and be delivered to the representative or trustee, at which point it’s irrevocable.  
5. UPC § 2-1106: Disclaimer takes effect as of the time the document creating the interest becomes irrevocable, or at intestate decedent’s death. Upon disclaimer of a preceding interest, a future interest held by a person other than the disclaimant takes effect as if the disclaimant had died just before disclaimant would’ve taken possession; future interests held by the disclaimant are not accelerated. The disclaimed interest passes according to any provision in the instrument providing for disposition upon disclaiming, or, if the instrument doesn’t say, the interest passes as if the disclaimant died just before taking possession. 
6. Drye v. US (US 1999) (notes p. 134)
i. Background: Drye wanted to disclaim his intestate share of his mother’s estate because he owed more than the estate’s value to the IRS. His disclaimer would pass his interest to his daughter. 
ii. Holding: Because the disclaiming heir does exercise power over the property – i.e., he can accept or reject it – he therefore has a right to property that is subject to government liens. 
iii. Disposition: Drye could not disclaim to avoid taxes.
7. The most common reasons for disclaimer are to avoid taxes or to avoid creditors’ seizing the property. 
i. In most states, creditors cannot seize property disclaimed by an heir/beneficiary, as title never officially passed to the heir/beneficiary. In a minority of states, an insolvent heir/beneficiary cannot disclaim to avoid creditors.
ii. Tax avoidance example: A's kids are already wealthy. A dies, and kids disclaim, so money goes to kids' kids, and there's only one taxable event.  
8. Most states have enacted disclaimer laws that provide that, whether the decedent was testate or intestate, the heir/beneficiary can disclaim the share/gift, and the heir/beneficiary is treated as if he/she predeceased the decedent. Under these laws, no title passes to the disclaimer, so there are no tax consequences. 
9. At common law, beneficiaries to testate gifts can disclaim, but heirs to intestate shares cannot disclaim; they can only renounce. In such cases, the law treats the renunciation as if title passed from to that heir and then from him/her to the next intestate successor. An heir that refuses to accept under intestacy common-law rules is treated for tax purposes as though he/she received the share and then made a taxable gift to whoever subsequently takes. 
Estates II: Wills

I. Formalities and Forms

a. Execution of attested wills
1. Formalities required under the Wills Act (1837): writing, subscription (signature by the testator), and attestation (witnesses’ signatures). Requirements of execution vary by state. Some states have some other required formalities, such as publication (the donor saying "this is my will" to the witnesses before anyone signs), or having the donor's signature at the foot of the document.
i. Witnesses: 
a. At least two witnesses are required; a few states require three.

b. Other requirements a state may have: 

1. Witnesses must see testator sign

2. Witnesses must be present when testator signs

3. Witnesses must be present for each other’s signature

c. Interested witnesses: at common law, an interested witness disclaimed his/her share. UPC § 2-505, adopted in about 1/3 of states, allows interested parties to act as witnesses.
1. CA: if a witness has an interest in the will, there's a rebuttable presumption of undue influence. 

2. UPC 2-505, adopted in about 1/3 of the states, says that anyone over 18 and competent can witness a will, whether or not they're interested in the will. 

2. Four functions of formalities:  
i. Ritual (AKA cautionary) function: if the ceremony of formalities is performed, the court is justified in concluding that the will was intended to be operative.
ii. Evidentiary function: formalities provide adequate evidence to the court of the details of the transfer.
iii. Protective function: formalities protect the testator against undue influence or other imposition.
iv. Channeling function: it is easier for the court to determine a person’s will at death if they are channeled into a will with standardized formalities. 

3. Policy considerations: The question we want to ask is what is the correct balance between decision costs and error costs (i.e., how hard is it for courts to sort this out, versus what are the costs of erroneous admitting to or exclusion from probate)?
4. Strict Compliance with Formalities
i. UPC § 2-502(a): To be valid, a will must be in writing, signed by the testator (or in the testator’s name by another in the testator’s conscious presence and by testator’s direction), and signed by two witnesses within a reasonable time of witnessing either the testator signing or the testator acknowledging that a signature is his/hers. 

a. § 2-502 waters down some of the formalities requirements; under this provision, the Groffman will would've been enforced, but the Miller will wouldn't (the former because he acknowledged his signature, the latter because he didn't).
ii. UPC § 2-504: “A will may be simultaneously executed, attested, and made self-proved by acknowledgement thereof by the testator and affidavits of the witnesses,” each notarized. 
iii. UPC § 2-505: Any person generally competent to be a witness may witness a will, and a witness being interested in the will does not invalidate the will or any provision in it. 
iv. In re Groffman (England 1969) (p. 204)
a. Background: Question of the validity of Groffman’s will turned on whether the witnesses were in each others’ presence, as well as Groffman’s presence, when he acknowledged his signature. 

b. Holding: A testator is permitted either to acknowledge his prior signature to both witnesses at the same time or to sign the will in front of both witnesses.

c. Disposition: Will invalid
v. Stevens v. Casdorph (WV 1998) (p. 205)
a. Background: The Casdorphs took Miller to the bank to have a bank employee/notary witness it. Miller signed in front of the notary, who then took it to two other bank employees for witnessing. They were at other desks and didn’t see him sign, nor did Miller go to them and acknowledge his signature. 
b. Holding: A testator must sign or acknowledge his will in the presence of two witnesses at the same time, and witnesses must sign in the presence of the testator and must sign in front of or acknowledge their signatures to each other. 
c. Disposition:  Will invalid 
d. Dissent: majority “slavishly worship[s] form over substance,” resulting in a distribution of the estate obviously contrary to the wishes of the testator.

vi. Estate of Parsons (CA 1980) (p. 211)
a. Background: Parsons executed a will signed by three witnesses, two were also beneficiaries. After her death, one disclaimed. Heirs claimed will was invalid because there was only one disinterested witness. 

b. Holding: A subscribing witness who is also named in the will as a beneficiary does not become a disinterested witness by filing a disclaimer after the testator’s death. 

c. Disposition: Most of the will valid, but gifts to both witness-beneficiaries that are above what they would’ve taken had the will not been executed were void.
d. Comment: UPC § 2-505 says interested witnesses don’t forfeit; CA passed a similar law after Parsons, saying gift to an interested witness imposes a rebuttable presumption of undue influence/fraud/duress. What happened in Parsons is called purging – i.e., interested witness is purged of any gift over and above what she would receive had the will not been executed. In MA, purging statute voids the entire gift, so interested witness takes nothing, even if are an intestate heir.

vii. In re Pavlinko’s Estate (PA 1959) (p. 220)
a. Background: Mr. P and Mrs. P had separate but mutual wills drawn up by the same attorney, but at the signing time, Mrs. P accidentally signed his and he signed hers. Mrs. P’s will not probated at her death (record silent on why), so problem surfaced at Mr. P’s death. Since it appeared clear that he’d executed a will and had signed a will, just not the right one, could his will signed by Mrs. P be probated?
b. Holding: The Wills Act requires a will to be in writing and signed by the testator. 
c. Disposition: The will stating it is a recital of Mr. P’s wishes was not signed by him, so it was invalid.
viii. In re Snide (NY 1981) (p. 223)
a. Background: Mr. and Mrs. S had separate but mutual wills, and Mr. P signed hers by mistake and she signed his. Mr. S died and wife wanted will probated, in which case she’d take; minor child, represented by a guardian ad litem, wanted his intestate share. Argued he lacked testamentary intent, since he didn’t intend the will he signed to be his will. 
b. Holding: Testamentary intent doesn’t attach to a document, but a testamentary scheme. 
c. Disposition: Mr. S had intent to create a testamentary scheme, and as all other formalities met, his will would be probated.
ix. Comments on strict compliance:

a. The meaning of “presence” for the witness requirement

1. In England and some American states, presence means “line of sight,” i.e., the witnesses and testator must be positioned so that if they looked, they could have seen the signing, but the issue is not whether or not they actually looked. 

2. In other states, the test is “conscious presence,” i.e., the witness is in the testator’s presence if “through general consciousness of events,” including sight and sound, the testator comprehends the witness is signing. 
3. UPC dispenses with the presence aspect of witnessing.

b. Subscription requirement: several states require subscription (testator must sign the will at the food or end of the instrument).  This doesn't address the problem of changing pages in the middle of the will and adding them in later, however.
c. No states require an attestation clause; due execution is accomplished by having the witnesses sign below the testator’s signature. However, attestation clauses are prima facie evidence of due execution and are thus important to include (such evidence of due execution mean that the will could be probated even if witnesses predecease testator and thus can’t testify as to circumstances of execution). 

d. Other forms of wills: UPC may allow video wills to be probated, but it’s unclear if a video is a “document or writing.” NV allows electronic wills, subject to certain requirements; such wills likely don’t satisfy the Wills Act, but might be allowed under substantial compliance/dispensing power. 

e. Method by which will would be valid in all states:

1. Pages of will fastened securely and will specifies how many pages it is.

2. Lawyer is certain testator read and understood will

3. Lawyer, testator, three disinterested witnesses, and a notary (only if lawyer isn’t one) meet in a room that contains no one else. Door closed; no one leaves or enters till ceremony is finished.

4. Lawyer asks testator four questions, each of which are answered “yes” by testator in voice all witnesses can hear. “Is this your will?” “Have you read it and do you understand it?” “Does it dispose of your property in accordance with your wishes?” “Do you wish X,Y, and Z [the three witnesses] to witness the signing of your will?”

5. Testator signs each margin of the page and then signs at the end of the will. All the witnesses watch.

6. One of the witnesses reads the attestation clause, which should say something like, “On the Ath day of month B, year C, [testator’s name] declared to us, the undersigned, that the foregoing instrument was her last Will, and she requested us to act as witnesses to it and to her signature thereon. She then signed the Will in our presence, we being present at the same time. We now, at her request, in her presence, and in the presence of each other, hereunto subscribe our names as witnesses, and each of us declares that in his or her opinion this testator is of sound mind.”

7. The witnesses sign and write their addresses next to their signatures.

8. A self-proving affidavit, typed at the end of the will, swears that the will has been duly executed, is signed by the testator and notarized by the notary public. 
i. In UPC states, a self-proved will can’t be attacked on grounds of failure to comply with signature requirements.

ii. In non-UPC states, a self-proved will gives rise to rebuttable presumption of due execution.

9. The ceremony is over. After the ceremony, the lawyer should make copies of the original, double-check to make sure all the signatures are in the right place, and then write a memo to the client’s file noting that the firm’s standard execution procedures were followed (and noting problems, if any). Unless state law or custom provides otherwise, the lawyer should retain the original in the firm’s vault, place a copy in the client’s file, and send the client a copy, along with a letter stating where the original is stored. 

5. Curative doctrines: substantial compliance and the dispensing power
i. Substantial Compliance (Ranney): Will can be probated if clear and convincing evidence shows the purposes of formalities were served despite defective execution. Attestation is the formality the courts are willing to let slide; oral wills and unsigned wills still probably not probated under this doctrine.
a. Two-part test: 
1. Does the non-complying document express the decedent’s testamentary intention?

2. Does the form sufficiently approximate Wills Act formalities, allowing us to conclude that it has achieved the purposes of those formalities?

b. In re Will of Ranney (NJ 1991) (p. 226)
1. Background: Witnesses signed the self-proving affidavit but did not sign the attestation, i.e., they signed swearing they’d witnessed the will, but didn’t actually witness it. 

2. Holding: “When formal defects occur, proponents should prove by clear and convincing evidence that the will substantially complies with the statutory requirements.”

3. Disposition: Witness’ signatures didn’t literally satisfy requirements, but law was substantially complied with; will probated.

ii. Dispensing power (Hall): Will can be probated if clear and convincing evidence shows that the testator intended the document to be his/her will. 
a. Although testator’s intent is the critical factor in this doctrine, like substantial compliance, attestation is the formality to be disregarded; oral wills still not probated, and unsigned wills likely not unless it’s a case of signing the wrong mirror will.
b. Dispensing power likely can’t be applied by the courts without statutory authority.

c. UPC § 2-503:  Even if a writing wasn’t executed in compliance with § 2-502, the writing is treated as in compliance if the proponent thereof establishes by clear and convincing evidence that the decedent to be his/her will, a partial or complete revocation of his/her will, an addition to or alteration of his/her will, or a partial or complete revival of a formerly revoked will or portion thereof. 
d. Restatement (Third) of Property § 3.3: accord with UPC § 2-503.
e. In re Estate of Hall (Montana 2002) (p. 231)
1. Background: Married couple executed a joint will; no one was available to serve as attesting witnesses, so they signed it and had their signatures notarized without other witnesses present. Will challenged by daughter at husband’s death.

2. Holding: A will may be treated as duly executed if the proponent establishes by clear and convincing evidence that the testator intended the document to be his will. (Montana follows UPC § 2-503.)
3. Disposition: Will probated. 

b. Holographic wills

1. Holographic wills are permitted in a third to half the states. 
2. Such wills don’t seem to meet the purposes of formalities

i. The ritual function is lost – no impression on the testator of the importance of the event

ii. The protective function is “met about as well as a ransom note”

iii. The evidentiary function is somewhat met by being in the testator’s handwriting

3. Three types of permitting statutes:

i. First generation: will must be entirely written, signed, and dated in testator’s hand. Nine states still require the “entirely written and signed” part; only two also require the date to be handwritten.

ii. Second generation: consistent with 1969 UPC, require will’s signature a material provisions be in testator’s hand

iii. Third generation: consistent with 1990 UPC, require that signature and material portions be in testator’s hand.

a. UPC § 2-502(b): if the signature and material portions of the will are in the testator’s handwriting, a will is valid as a holographic will, whether or not it’s witnessed. 
4. Kimmel’s Estate (PA 1924) (p. 237)
i. Background: Kimmel, otherwise intestate, had written a letter to some family telling them what property is to go to his two sons; letter was signed “Father.” Issues were, first, was the letter testamentary, and second, was the signature sufficiently compliant with the Wills Act.
iii. Holding/Disposition: Language indicated testamentary intent (“if anything happens, my property X, Y, Z to George and Irwin”), and letter was signed as were all his letters, so it was intended as a complete signature and thus satisfied the Act. 
6. In re Estate of Kuralt: (Montana 2000) (p. 245)
i. Background: Kuralt executed a holographic will leaving his Montana properties to his long-time lover, Miss Shannon. He later executed a formal will, but didn’t mention his Montana property or his mistress, but he wrote her a letter telling her he intended to have his lawyer make sure she got the Montana property. After his death, she sought enforcement. 

ii. Holding/Disposition: Letter written in extremis (he was hospitalized and died two weeks later) and demonstrated both intent to gift the property to Shannon and intent that it be a posthumous gift; it made specific reference to Montana property and didn’t purport to deal with the entire estate. Therefore, letter found to be a holographic codicil.
iii. Policy considerations: From the narrow view of doing what Kuralt would have wanted, this is the right result – Shannon gets the Montana property, but from the point of view of enforcing will documents and providing clear views on estate distribution, the decision is quite detrimental. After this, what can’t be a will in Montana?
7. Pre-printed fill-in-the-blank wills are authorized by several states, but they may still fail to be admitted to probate if they are improperly filled out or executed. 

i. Estate of Mulkins (AZ 1972) (p. 242): testator handwrote part of her holographic will on a preprinted form. Court, under first generation statute, held that the important thing was the testamentary portion, which was handwritten; will probated.

ii. Estate of Johnson (AZ 1981) (p. 242): testator handwrote part of his holographic will on a preprinted form and had his signature notarized. Court, under second generation statute, found that material provisions were pre-printed, so will was invalid. 

iii. Estate of Muder (AZ 1988) (p. 243): testator handwrote part of his holographic will on a preprinted form and had his signature notarized. Court, still under second generation statute, found that material provisions were all handwritten, so will was valid.

b. Revocation 

1. Safeguarding a Will

i. Most common options are giving the original to the testator and keeping the original in the attorney’s vault and giving just a copy to testator, with a note on it where original is. Problems with each:

a. If testator keeps it, s/he may lose it, attempt and fail at revoking or amending it, or hide it such that after death it’s not found. 

b. If attorney keeps it, may look like s/he is soliciting business, which is unethical. 

ii. Most states allow testators to deposit wills with the clerk of the probate court before death; UPC § 2-515 provides for this also. However, this practice is rarely used; most testators don’t know it’s available and most lawyers recommend that, if the testator isn’t keeping it, that the firm keep it. 

iii. Lost wills, or wills accidentally destroyed (e.g., in a house-fire) can be proved by copies in most states. Note that the copy isn’t entered into probate; it’s offered as clear and convincing evidence of the terms of a missing will. 

2. Revocation by physical acts 
i. UPC § 2-507: A will or provision thereof is revoked when the testator executes a new will that revokes the previous will or provision expressly or by inconsistency, or by a revocatory act on the will. Revocatory acts include burning, tearing, obliterating, or canceling, even if the act doesn’t touch any of the words on the will. 
a. Under UPC § 2-507, Harrison wouldn't have been an effective revocation, but Thompson would've. Under § 2-503 (substantial compliance), Harrison would've been revoked, and so would Thompson. Lesson: comply with Wills Act formalities as much in revocation as in execution.

ii. All states permit revocation in at least one of two ways: 
a. One: A subsequent writing executed with proper testamentary formalities. 
1. A will that doesn’t reference revoking a previous will but disposes of the entire estate revokes the previous will by inconsistency. 

2. If a subsequent will doesn’t make a complete disposition of the estate, it’s presumed not to revoke and is instead considered a codicil. 

i. If a testator’s will leaves all to A, and a subsequent writing saying it’s a will but which only leaves a ring to B and a car to C, and otherwise doesn’t change the will, the second writing is a codicil. If T later destroys the codicil with intent to revoke, the first will is still admitted to probate, because T can revoke a codicil without revoking an entire will.

b. Two: A physical act such as burning the will. No state allows oral revocation. 
1. Note: n many non-UPC states, revocation by destruction must touch the words of the will. 

c. If a duly executed will is not revoked in a manner permitted by state law, it will be probated. 

d. Note that revocation in part can only occur by writing. Physical destruction or obliteration of part of the will revokes the entire instrument. 

e. Revocation by destruction of one original or copy revokes all the originals and copies of that will. 

f. If a will cannot be found at T’s death, there’s a rebuttable presumption of revocation that can be overcome with evidence, such as letters or other papers or testimony that the testator believed the will was in effect.
iii. Harrison v. Bird: (Ala. 1993) (p. 253)
a. Background: Daisy Speer made a will benefiting Katherine Harrison. Her attorney kept an original and Speer had an original. Later, Speer tore her original up and informed her attorney she’d revoked her will; she sent him the pieces as proof. Attorney confirmed. At her death, his confirmation was found, but the pieces of the will weren’t. Harrison wanted attorney’s original probated.
b. Holding: If a testator is known to have had a copy of a will but such can’t be found at her death, a rebuttable presumption of destruction arises. Further, if she destroys all of her duplicates, a rebuttable presumption arises that she revoked her will and all duplicates, even if there’s a duplicate not in her possession. 
c. Disposition: Speer died intestate. 
iv. Thompson v. Royall (VA 1934) (p. 255)
a. Background: Mrs. Kroll executed a will and codicil, but later wanted to revoke them, and she told her attorney that she wanted them destroyed. Instead of destroying them, however, she ended up keeping them as notes to use when drafting a later will, and only wrote on the back of the page that the will and codicil were void. 
b. Holding: To effect revocation, a will or codicil must be replaced by a later will or codicil or by being destroyed or obliterated with the intent to revoke. Writing “void” on a will does not revoke unless the writing comes in contact with the words of the will. 
c. Disposition:  Intent but no destruction; will probated. 
3. Dependent Relative Revocation and Revival 
i. UPC § 2-509(a): If Will 2 wholly revokes Will 1, revocation of Will 2 doesn't revive Will 1 unless there's clear intent that T intended to revive Will 1 by the revocation of Will 2. 

ii. UPC § 2-509(b): If Will 2 only partly revokes Will 1 (i.e., it's a codicil) and Will 2 is revoked, Will 1's revoked parts are revived unless there's clear intent T didn't intend to revise.

iii. UPC § 2-509(c): If Will 2 revoked Will 1, in whole or in part, and Will 2 is later revoked by Will 3, Will 1 remains revoked unless the revoked parts are revived. 
iv. Dependent Relative Revocation: If the testator purports to revoke her will upon a mistaken assumption of law or of fact, the revocation is ineffective if the testator would not otherwise have revoked the will.
a. DRR applies only where there is an alternative disposition that fails, or where the mistake is either in the terms of the revoking instrument or is established by clear and convincing evidence. 

b. Justification for DRR is that it gets us as close to what the decedent wanted as our formalistic minds will let us.
c. Example of DRR problem: T's will says $1000 to my nephew. T then crosses out $1000 and puts in $1500, initials and dates the change. When the will is in probate, what does the nephew get? If you deface the will, it's a revocatory act, so is the will revoked, or even partially revoked? The $1500 isn't a new will or codicil because it doesn't comply with the Wills Act, and it's not a holographic will because it's not all in the testator's handwriting and isn't signed. It's also not a whole revocation because no revocatory intent. The testator wouldn't have crossed out the $1000 if he'd known that the nephew might take nothing (partial revocation in states that allow it), so the nephew would take $1000 under DRR. If T crossed out $1000 and put in $500, DRR doesn't apply because we can't be sure that T would've preferred nephew get $1000 instead of $0 (the written in amendment won't ever come into probate unless it's executed with Wills Act formality).
v. LaCroix v. Senecal (CT 1953) (p. 260)
a. Background: Dupre executed a will leaving her residue equally to her nephew (named by his nickname only) and a friend. She then executed a codicil leaving the residue to her nephew and friend, but specifying her nephew’s given name and nickname. Her friend’s husband witnessed the codicil, which made him an interested party and would’ve voided the gift to the friend. 
b. Holding: If a testator cancels a will with the intention of making a new one immediately, and the new will fails, a rebuttable presumption arises that the testator would’ve preferred the old will to intestacy. 
c. Disposition: The codicil revoking the old gift is inoperative and the terms of the will without the codicil were valid. 
vi. Estate of Alburn (WI 1963) (p. 264)
a. Background: Testator executed a 1955 will (called “Milwaukee will” in opinion) and a 1959 will (“Kankakee will”). She later destroyed the Kankakee will, and evidence suggested she meant to revive her Milwaukee will by that revocation, but under WI law, revocation did not revive a prior will, so she was intestate.

b. Holding: DDR may be invoked to render a revocation ineffective if the testator would not have revoked if testator revoked under the mistaken belief that revocation revived a prior will. 

c. Disposition: The revoked Kankakee will reinstated. 

vii. Revival: three views on result when testator executes will #1, then executes will #2, which expressly or implicitly revokes #1, and then revokes will #2.
a. Option 1 (English common law rule): will #1 not revoked unless will #2 in effect at testator’s death

b. Option 2 (majority of states): will #2 revoked #1, but upon will #2’s revocation, will #1 is revived if testator intended so

c. Option 3: will #2 revoked #1, and upon will #2’s revocation, testator is intestate unless will #1 is re-executed with formalities or republished by reference in a later testamentary writing.
4. Revocation by operation of law
i. UPC § 2-508: A will or provision is not revoked by a change in circumstances, except as provided in § 2-803 and § 2-804. 
ii. UPC § 2-802: “Surviving spouse” does not include a person: who is divorced from the decedent at the time of decedent’s death, whose marriage to decedent was annulled by the time of decedent’s death, who obtained a divorce or annulment decree that isn’t valid in the state of decedent’s death (unless they later lived together as husband and wife), who was divorced from decedent and who married another, or a person who was party to a valid proceeding terminating marital rights.
iii. UPC § 2-803: a person who illegally and intentionally kills the decedent forfeits all inheritance benefits as to the decedent’s estate, including intestate share, elective share, omitted spouse’s/child’s share, homestead allowance, family allowance, and exempt property. Such a killing also revokes any revocable disposition or appointment of property, any power of appointment, and any nomination appointment of the killer to serve in a representative or fiduciary capacity made by the decedent to the killer in a governing instrument. The killer shall be treated as if she/he predeceased the decedent. Proof of such a killing shall be established by either a criminal conviction or a determination on the preponderance of evidence standard that the person would be found criminal liable.
iv. UPC § 2-804: Unless otherwise provided in the divorce agreement, a divorce or annulment revokes any revocable disposition of property made by a person to his/her former spouse, any disposition or appointment created by law or by writing by a person to a relative of his/her former spouse, and nomination of the former spouse or relative thereof to serve in a fiduciary capacity. The divorce also severs the interest of the former spouse in property held in joint tenancy and turns the interest into tenancies in common.
v. Divorce: In majority of states, divorce revokes any provision in a decedent’s will to the divorced spouse. In a minority, revocation occurs only if divorce is accompanied by a property settlement. 

vi. Marriage: In a majority of states, if a will is executed and the testator subsequently marries, the omitted spouse gets the spousal intestate share, unless it’s clear from the will’s terms that the omission was intentional or if the spouse is provided for in a will substitute with a provision that such transfer is in lieu of a testamentary provision. 

vii. Childbirth: In a majority of states, a child born after the execution of a will and not provided for therein, shares in the estate. 

c. Contracts relating to wills

1. UPC § 2-514: A contract to make or not revoke a will or gift is established only by “(i) provisions of a will stating the material portions of the contract, (ii) an express reference in a will to the contract and extrinsic evidence of the contract, or (iii) a writing signed by the decedent evidencing the contract.” Executing a joint or mutual will doesn’t create a presumption of a contract not to revoke.
2. Contracts to make a will most commonly arise when a person agrees to care for an elderly or infirm person in exchange for a gift in the will. 
i. Many states subject these contracts to Statute of Frauds provisions, i.e., must be in writing to be enforced. If the contract isn’t in compliance and thus unenforceable, however, the caregiver may be entitled to restitution for the value of the services rendered. 

ii. Such a contract is breached if, after the contract becomes binding, the party agreeing to make the will dies without leaving a will in compliance with the contract. 

3. Contracts not to revoke a will most commonly arise when a couple executes a joint will or mutual wills. A contract not to revoke us unenforceable unless it is proved by clear and convincing evidence. 
4. Via v. Putnam
i. Background: Decedent executed mutual will during first marriage that left the residue to the kids. Divorce, decedent remarried, didn’t make new will, died. Second spouse claimed pretermitted spousal share; kids from first marriage objected. Tried to claim creditor status so that their claim came before the spouse’s claim. 
ii. Holding: Creditors have priority over spousal share and other gifts. The purpose of the forced share is to protect the surviving spouse. Third-party beneficiaries of previously executed mutual wills are not creditors that take priority over the spousal share. 
iii. Disposition: Kids not creditors; spousal share comes first. 
II. Will Contests 
a. Testamentary capacity
1. Competency test: testator must be an adult (18 years old or, in some states, legally married or emancipated), and capable of knowing and generally understanding:
i. The nature and extent of her property

ii. The natural objects of her bounty

iii. The disposition that she’s making of her property

iv. The relation of these elements to one another such that she can form an orderly desire regarding disposition of her property
2. Note that the test involves capability, not actual knowledge, and doesn't require a person be of average or greater intelligence. Capacity to make a will requires less mental ability than capacity to enter into a contract, but requires greater capacity than is required for marriage. 
3. That a person has been declared incompetent or is under a conservator is not necessarily a bar to being found competent to make a will. If a person is generally incompetent, but has a lucid moment in which the test can be satisfied, and they execute a will during that lucid period, the will can be enforced.
4. Four types of incapacity: incompetency, insane delusion, undue influence, fraud.
5. Why we require capacity:

i. To ensure will represents testator’s true desires

ii. Because only competent individuals are recognized as legal persons for the purposes of acting in accordance with the law

iii. To protect the decedent’s family
iv. Because legitimate legal decisions don’t exist without reason

v. To protect testator’s rational wishes if he later is unable to express them or to formulate reasoned ones

vi. To protect society from irrational acts 

vii. To protect testator from exploitation 

6. In re Estate of Wright (CA 1936) (p. 141)
i. Background: Will, properly executed, had been denied probate because witnesses testified that the testator wasn’t of sound mind because he lived in a dirty, poor shack, turned hose on kids if they came into his yard, and did other things they regarded as odd.  Some of the witnesses to the odd behavior were the attesting witnesses.
ii. Holding: The subscribing witnesses have a duty to be satisfied of the testator’s sound mind before signing. Once a will is attested, the presumption is of sanity. Capacity can’t be destroyed by a few isolated acts or idiosyncrasies unless they bear on or influenced the testamentary act.
iii. Disposition: will ordered entered into probate.
b. Insane delusion

1. A person may be generally competent but act under an insane delusion that affects the testamentary disposition either in whole or in part. If under insane delusion, only that part of the will affected by the delusion is invalid; a person can be under a delusion that doesn’t affect the will, and therefore the entire will is valid.  

2. In re Strittmater (NJ 1947) (p. 149) 
i. Background: Miss Strittmater was a feminist and left her estate to a women’s political group. Will challenged as made under insane delusion of “feminism to a neurotic extreme;” evidence included that she hated her parents, never married, disliked men in general, once killed a cat, once smashed a clock, and used “vile language.” 

ii. Holding/Disposition: will set aside as made under insane delusion

iii. Note: court seemed to be making a moral judgment on her political beliefs rather than applying the actual competence test, since there was no evidence that she didn't understand the nature and disposition of her property.
3. In re Honigman (NY 1960) (p. 150)
i. Background: Mr. Honigman disinherited his wife, leaving her only the forced share. She wanted will set aside, claiming he was under the insane delusion that she was having an affair. Evidence of delusion was that they’d had a pleasant 40-year-marriage, and yet before his death started telling people that she was cheating, using foul language to express the thought, but appeared normal in other respects. There was also, however, circumstantial evidence of an affair.

ii. Holding: If a person believes supposed facts that have no existence outside his head, and convinces himself that they’re true despite contrary evidence, he’s under an insane delusion. A will is bad when its provisions are or might have been caused by the delusion. 

iii. Disposition: New trial ordered, but court found ample evidence of delusion that affected will’s provisions. 

iv. Note: under NY law today, if the will was valid, she'd take 1/3 in fee simple. If the will was invalid, she'd get it all outright (they had no kids). At the time, if the will was struck down, the wife would get half and the siblings would get half.
c. Undue influence

1. UPC § 2-517: A will’s provision that penalizes an interested party from contesting the will is unenforceable if there is probable cause to institute such proceedings (e.g., evidence of undue influence). 
2. Restatement (Third) of Property § 8.3: (a) “A donative transfer is invalid to the extent that it was procured by undue influence, duress, or fraud. (b) A donative transfer is procured by undue influence if the wrongdoer exerted such influence over the donor that it overcame the donor’s free will and caused the donor to make a donative transfer that the donor would not otherwise have made.”

3. Four factors contestant must prove:
i. Testator was susceptible to undue influence;

ii. Influencer had disposition/motive to exercise it;

iii. The influencer had the opportunity to exercise it; and

iv. Disposition is a result of it. 
4. Contestant’s prima facie case is made and burden shifts if he proves:

i. Confidential relationship between testator and beneficiary; 

ii. That beneficiary received bulk of estate; and

iii. Testator was susceptible (e.g., elderly, infirm)

5. Will then fails unless proponent shows by clear and convincing evidence that the donor acted freely, intelligently, voluntarily, and in good faith.

6. Other evidence that might help prove UI: dramatic departures from previous wills, if the will was prepared in secrecy or haste, if the estate plan is unfair or abruptly and without apparent reason disinherits a family member, if the testator had no independent advice from an attorney or other disinterested advisor, extent the influencer was involved in will’s preparation.

7. Typical UI case is when an elderly person is cared for by a caregiver and the caregiver benefits under the will. See Lakatosh. The question arises: if a caregiver takes good care of the testator and there's a long relationship there, is it that surprising that they're remembered in the will? 
8. If an attorney drafts a will in which he’s the executor, there must be full disclosure about executor's and trustee's fees and how they might be reduced. Testator should (in some states, must) sign a statement stating that she/he was aware that she/he could've hired someone else.
9. Estate of Lakatosh (PA 1994) (notes p. 159)
i. Background: Roger befriended Rose Lakatosh, an elderly woman who lived near him. She executed a power of attorney naming him agent and changed her will, leaving most of her estate to him; drafter was a relative of Roger’s. Using the PoA, he appropriated most of her assets, and transferred about half of them to another woman. 
ii. Holding: A contestant who claims undue influence has the burden of proof, but once contestant proves confidential relationship, person with that relationship got bulk of estate, and testator’s weakened intellect, burden shifts to proponent to prove no undue influence. 
iii. Disposition: Probate revoked; constructive trust imposed on Roger for amount appropriated
10. Lipper v. Weslow (TX 1963) (p. 162)
i. Background: Sophie Block disinherited her daughter-in-law, widow of her son, and son’s kids. Will, drafted by her other son (who disliked the dead son), explained she did so because widow and kids were unfriendly to Sophie after son’s death. 

ii. Holding: Undue influence exists where such control was executed over the mind of the testator that her free will is overcome and she does what she otherwise would not have done.

iii. Disposition: undue influence evidence insufficient; will upheld

iv. Note: Presumption of undue influence arises when an attorney-drafter receives a legacy, unless the attorney-drafter is related to the testator. 
11. In re Will of Moses (Miss. 1969) (p. 170)
i. Background: Frannie Moses’ lover was 15 years younger than she, and an attorney. She executed a will benefiting him; will was drafted by an independent attorney and lover didn’t know if the will until Frannie died.  
ii. Holding: a confidential relationship benefiting the person in such relationship with the elderly, infirm testator gives rise to a presumption of undue influence that can only be overcome by evidence that the testator acted freely and on the advice of independent counsel.

iii. Disposition: Her attorney, while independent, did not counsel or advise her; he just wrote down what she said she wanted. Not enough to overcome presumption of undue influence; will denied probate.
iv. Note: compare this case with In re Launius (notes p. 173), in which an elderly male testator, whose will benefited his young female lover, was upheld. What appears to be happening here is that the court thought Clarence was only in the relationship for the money and the relationship was inappropriate, so even though there was no evidence of undue influence but plenty of evidence of a sexual relationship, the court found undue influence. This raises an interesting issue, in that a will executed by a man for a woman under otherwise similar circumstances would likely have been probated.  Morality concerns often underlie undue influence decisions made by the court, especially in domestic partner cases.
12. In re Kaufmann’s Will (NY 1964) (notes p. 174)
i. Background: Kaufmann left a will benefiting his male lover; family challenged, claiming undue influence. 

ii. Holding/Disposition: will denied probate because it was made under the “unnatural, insidious influence.” (Likely another morality call)

d. Fraud 

1. Restatement (Third) of Property § 8.3(a): “A donative transfer is invalid to the extent that it was procured by undue influence, duress, or fraud.”

2. Two elements of fraud:
i. Testator is deceived by a misrepresentation (made with intent to deceive and purpose of influencing the testamentary disposition), and 
ii. Testator does what s/he would not otherwise have done but for the misrepresentation. 
iii. Remedy: provision in the will procured by fraud is invalid; remaining will stands unless the fraud-influenced portions are inseparable. 

3. Two types of fraud:
i. Fraud in the inducement: a person makes a misrepresentation as to facts, causing the testator to execute a will or portions of the will in favor of the wrongdoer, or refrain from making a will.
ii. Fraud in the execution: a person misrepresents the character or composition of the instrument the testator signs, and the signed instrument doesn’t carry out the testator’s intent. 

4. Puckett v. Krida (TN 1994) (notes p. 187)
i. Background: Ms. Hooper, an Alzheimer’s patient cared for at home, had two nurses who convinced her that her relatives were wasting her money and wanted to put her in a nursing home (neither fact was true). Hooper executed a will favoring the nurses.

ii. Holding/Disposition: Will set aside as a product of fraud and undue influence.
iii. Note: these facts fit an undue influence suit as well, but there’s a difference between fraud and UI: fraud is when a person knows what they're doing but was deliberately misled; in UI, person is coerced into doing what they didn't really want to do.
e. Duress 

1. Duress is undue influence that is overtly coercive
2. Restatement (Third) of Property § 8.3(a): “A donative transfer is invalid to the extent that it was procured by undue influence, duress, or fraud.”

3. Latham v. Father Divine (NY 1949) (p. 189)
i. Background: Mary Lyon left the bulk of her estate to Father Divine, leader of a religious group, and to three other parties associated with the group. Will challenged by cousins as procured under duress (evidenced by proof that defendants encouraged making of the will and, once made, killed testator). 

ii. Holding: A constructive trust may be imposed on a party benefiting under a will that was made under duress. 

iii. Disposition: constructive trust imposed on beneficiaries
f. Tortious interference with expectancy 

1. Tortious interference: a tort action (not a will contest) in which plaintiff claims that defendant has unlawfully interfered with plaintiff’s expected inheritance rights through fraud, duress, or undue influence. TIE does not challenge the validity of the will. Most courts require that remedies in probate court be exhausted before turning to civil suit. 
2. Five factors plaintiff must prove:

i. Existence of an expectancy;

ii. Reasonable certainty that expectancy would’ve been realized but for the interference;

iii. Intentional interference with the expectancy;

iv. Tortious conduct involved with the interference; and

v. Damages. 

3. Marshall v. Marshall (Dist. Cal. 2002) (notes p. 194)
i. Background: Anna Nicole Smith married J. Howard Marshall after he had pursued her for several years. She claimed he promised to give her half his estate. At his death, his relatives restricted her access to the wealth, and she filed for bankruptcy; the tort claim followed those proceedings because the potential suit was an asset in bankruptcy, so after the bankruptcy suit she had to bring the tort suit. 
ii. Holding: in a TIE suit, P has to prove existence of expectancy, reasonable certainty that expectancy would've been realized but for interference, intentional interference, tortious conduct, and damages.
iii. Holding/Disposition: found for Anna.

iv. Aftermath: Son appealed, and appellate court vacated for want of jurisdiction under the probate exception (basically, the principal that federal court can’t probate a will or entertain a suit that would undermine the jurisdiction of a state probate court). Supreme Court heard the case, overturned Ninth Circuit, saying probate exception didn’t apply here because this wasn't a probate issue because the validity of the will wasn't in question. 

g. Anticipating Will Contests

1. A recital in the will as to why a particular gift is made or not made will probably not avert a will contest. In addition to such a recital, the attorney could draft a memo to the file explaining how the testator appeared and things that were talked about, send testator to a psychologist for a determination that she/he is competent (risk is that the psych would say not), and have the testator draft a letter or talk to a stenographer who records why the testator why the testator is doing what she/his is doing. Videotaping the testator is not recommended.
2. If the drafting attorney is to be a beneficiary, the attorney shouldn't draft the will, but should send the testator to an independent attorney. Drafting a will for one's own benefits is a violation of ethical rules. 
3. No-contest clauses
i. Most jurisdictions and the UPC say that if there's probable cause for an undue influence suit, the no-contest clause won't be enforced.
ii. In New York, the law says that before you bring a contest, you can file papers to take depositions of the witnesses to the will and the drafter. This allows for discovery prior to filing a will contest, i.e., whether there’s probable cause will be learned during discovery. Several states have similar provisions.
iii. Russell (supplement)
a. Background: Dad died; two of his kids got a third of the estate outright, but daughter Mim got less and it was in trust. She sued for undue influence against her kids, the Williams kids. Mim lost, and Williams kids brought suit to enforce a no-contest clause and sought attorneys' fees. The state rule was like the UPC rule, so Mim's defense was that there was probable cause to bring an undue influence. Her probable cause was that there was family discord, the will where Mim got less was executed when the testator was old, infirm, and supposedly susceptible to UI (although he was a judge and still went to work every day, which argues against being all that infirm or susceptible).
b. Holding/Disposition: The court found that her evidence for UI was poor and she had continued the case anyway and that she lied under oath (she filed a false affidavit), so the court not only awarded the kids attorneys' fees, it barred Mim from inheriting her trust, too.
III. Problems of Interpretation

a. Components of a Will
1. Integration: all papers present at the time of execution, intended to be part of the will, are integrated into the will.

2. Republication by Codicil: a will is treated as re-executed (i.e., republished) as of the date of the codicil, whether or not the codicil expressly states it is republishing the will. Note: republication only applies to validly executed wills; an invalid will cannot be republished by codicil, but it may be incorporated by reference. 
3. Incorporation by Reference: 
i. UPC § 2-510: any writing in existence at the time of the will’s execution may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to identify it.
a. Note: doctrine not recognized in CT, NY, and LA. However, NY courts stretch the republication and integration rules as far as possible to carry out testator’s intent. 
ii. UPC § 2-513: “a will may refer to a written statement or list to dispose of items of tangible personal property not otherwise specifically disposed of by the will, other than money.” The writing has to be signed by the testator and sufficiently describe the items and recipients. It may be in existence at the time of the will or come into being contemporaneously or subsequently, and can be altered after the will’s execution. 

a. § 2-513 would allow testators to keep a memo that they could change after execution of the will,
iii. Clark v. Greenhalge (MA 1991) (p. 273)
a. Background: Helen executed a will that referenced a separate writing disposing of certain personal items. She actually kept two, a paper titled “memorandum” and a journal of bequests; the journal gave a valuable painting to a friend, but the memo didn’t mention it. She later executed two codicils that ratified the will. Her executor (also her nephew and primary beneficiary) received the book, but at Helen’s death refused to give the painting to the friend. 

b. Holding: The intent of the testator prevails when it is consistent with the law. Properly executed wills may incorporate by reference other writings in existence at the time of the will’s execution. Codicils republish wills. 

c. Disposition: The journal wasn’t in existence at the time of the will, but was at the time of the codicils, which republished the will, so bequests in the journal are valid.

d. Note: the court misstates the rule of incorporation; it says that the memo gave Helen the power to alter the terms of her bequests without executing a new will, but in fact a memo that was altered after the will's execution and without republication by codicil (which is what saved the notebook here) is an invalid memo.
iv. Simon v. Grayson (CA 1940) (notes p. 277)
a. Background: 1932 will directed that $4000 be paid to a beneficiary named in a separate letter dated 1932. 1933 codicil republished will. No letter with that date found, but a 1933 letter directed $4000 to be paid to Esther Cohen. 

b. Holding/Disposition: Court found the letter was the one referred to, despite date discrepancy, and found that since the later was dated before the codicil, the codicil republished the will and incorporated the letter by reference. Gift valid.
v. Johnson v. Johnson (OK 1954) (p. 279)
a. Background: DG Johnson typed his own will and didn’t sign it, date it, or have it witnessed. At the bottom of the page, he handwrote a cash gift to his brother and signed and dated it. Court asked whether the handwritten portion a valid holographic codicil that republished the otherwise invalid will. 

b. Holding/Disposition: the handwritten portion was a valid holographic codicil that incorporated the invalid will by reference and republished it entirely, so the whole thing is valid.

c. Note: court framed question wrong. Codicils cannot republish invalid wills. They can, however, incorporate them by reference.

4. Acts of independent significance (AKA doctrine of non-testamentary acts)
i. UPC § 2-512: “A will may dispose of property by reference to acts and events that have significance apart from their effect” on the will’s provisions, whether the events occur before or after the testator’s death or before or after the will’s execution. 
ii. Example: T’s will leaves A “the automobile I own at my death.” T can change that gift at any point during T’s life simply by getting a new car. At the time of the will’s execution, the value of the gift might only be, say, $4000, because T owns a crappy car, but if T buys a Ferrari worth $150,000 and that’s what T owns at T’s death, then that’s what A gets. 

b. Mistaken or ambiguous language

1. Incorporating intestacy concepts: 652-655

i. When there's a question of interpretation, we look first at state intestacy law. If a will says "take by representation," for example, and we wonder if they meant by per stirpes, we look to state intestacy law.
2. Option 1: no judicial correction of testator’s mistake 
i. Plain meaning/No extrinsic evidence rule: (followed in most states) extrinsic evidence may be admitted to resolve an ambiguity, but plain meaning will stand, and no extrinsic evidence that another meaning was intended will be allowed.

a. Patent ambiguity: ambiguity appearing on the face of the will. E.g., Clause 1 says “my disposable estate to A” and Clause 2 says “my entire estate to A and B.” 

b. Latent ambiguity: ambiguity that manifests it self when the will’s terms are applied to the property or beneficiaries. 

1. Two types: equivocation (one term could apply equally to two or more things, as when a devise is to “my niece Alica,” and testator has two nieces by that name) and an ambiguity in which the term does not precisely apply to anything (as when property gifted to Barbara Wu living at 123 J street, and Barbara Wu lives at 124 K street and there’s no one named Barbara Wu at 123 J Street). 

ii. No reformation rule: (followed in most states) court must interpret the words the testator used and not correct (i.e., reform) the words to reflect what the testator intended to say. 

iii. Personal usage exception: if extrinsic evidence shows the testator always referred to someone in an idiosyncratic manner, such evidence is admissible to show testator meant that person and not the person with that legal name. 
iv. Mahoney v. Grainger (MA 1933) (p. 366)
a. Background: When asked who her living relatives were, testator told attorney that she wanted her property to go equally to her first cousins. Attorney drafted will giving estate to “heirs at law.” Testator had a closer relative. 

b. Holding: Extrinsic evidence as to circumstances of drafting will only be allowed when there is ambiguity; when there is no doubt from the plain meaning the terms of the gift or the identity of the beneficiary, no such evidence is allowed.

c. Disposition: estate to the aunt instead of the cousins

v. In Estate of Smith (Ill. 1990) (notes p. 368)
a. Background: Testator left bequest to “Perry Manor Inc., Pinckneyville, Ill.” Before testator died, that institution was taken over by Lifecare, Inc., who continued to call it Perry Manor. There was an unrelated Nevada corporation called Perry Manor Inc. 

b. Holding/Disposition: Court found Nevada corp. was the beneficiary, finding that the words of location were mis-description and not part of the gift. 

3. Option 2: correcting mistakes without judicial power to reform 
i. Courts have power to admit extrinsic evidence and reform or revoke wills when there is evidence of fraud, duress, undue influence, lack of capacity, insane delusion, when a testator mistakenly revokes (dependent relative revocation), when a testator fails to provide for a child due to a mistaken belief the child is dead, and when a testator doesn’t update a will after a major life event such as marriage, divorce, or birth of a child. So why not reform power for simple mistake? 
ii. Cases such as Arnheiter and Gibbs are called "lying" cases, because the judges are stretching the "we're not reforming the will because that's against the rules of construction" rule so far that they're pretty much lying to themselves that they're not reforming the will.
iii. Arnheiter v. Arnheiter (NJ 1956) (p. 372)
a. Background: Testator left to her niece her property at “No. 304 Harrison Avenue, Harrison, NJ.” Testator’s property was actually at 317 Harrison Ave. 

b. Holding: Courts have no power to reform for mistake, but erroneous descriptions may be struck. 

c. Disposition: “304” was erroneous description, and when struck that leaves “Harrison Avenue,” which testator didn’t own, but it had been established that testator owned 317 Harrison and made no other provision for it, so the provision for “Harrison Avenue” must have meant this property, which went to the niece. 

iv. Estate of Gibbs (WI 1961) (notes p. 374)
a. Background: Testator’s will left property to Robert J. Krause at 4788 N. 46th St.  Testators were actually friends with Robert W. Krause at a different address, and didn’t know Robert J.  

b. Holding: Details of identification “should not be accorded such sanctity as to frustrate” otherwise clear intent. 

c. Disposition: Court held the “J” and street address were erroneous description, and gave the bequest to Robert W.

4. Option 3: openly reforming mistakes in wills 
i. Erickson v. Erickson (CT 1998) (p. 374)
a. Background: Mr. E, who had three daughters, executed a will; three days later he married. The will passed the bulk of the estate to his then-fiancee unless she predeceased, when it would go to Mr. E’s kids. It also appointed the then-fiancee executor and made her guardian of any minor kids she and Mr. E had at the time of his death. State law provided that marriage after making a will revoked the will, unless the will explicitly provided for marriage. 
b. Holding: If drafter’s error misled testator to believe a will would be valid after a subsequent marriage, extrinsic evidence of that error is admissible to establish that the testator intended the will to be valid after marriage. 
c. Disposition: lower court’s refusal to admit extrinsic evidence reversed and new trial ordered
d. Note: Restatement (Third) of Property § 12.1 codifies Erickson holding.

ii. Fleming v. Morrison (MA)
a. Background: Testator had a lawyer draft a will that left everything to Mary Fleming. Lawyer was also one of three attesting witnesses. Testator later dies. Lawyer testifies that testator told him that the will wasn't supposed to be valid and he was just executing it to get Mary to sleep with him.
b. Holding/Disposition: Court lets the testimony in, despite the Wills Act formalities being satisfied (writing, signature, attesting witnesses), and says no testamentary intent, so will invalid.
c. Note: MA is a strict constructionist state, so why was the testimony allowed? Because extrinsic evidence that directly contradicts what is in the will may be allowed.
c. Changed circumstances since will’s execution
1. Death of beneficiaries: void and lapsed gifts and anti-lapse statutes 
i. Lapsed/void devise: If a devisee does not survive the testator, the devise lapses. If a gift is to an ineligible taker (e.g., a pet), the devise is void. 
a. For specific or general devises, this means the gift falls into the residue. 
b. For residuary gifts, traditionally this meant the residuary share that failed went to intestate heirs. Known as the “no residue of the residue” rule. Rule is now rejected in a majority of states; they’d let the lapsed residuary gift fall back into the residue and the remaining residuary heirs take.

c. Basically, gifts to predeceased beneficiaries lapse and fall into the residue unless an antilapse statute applies or the gift is a class gift. 
ii. UPC § 2-604(b): When the residue is shared among more than one beneficiary, a residuary share that fails passes to the others in proportion to the interests of each in the residue.
iii. Estate of Russell (CA 1968) (p. 388)
a. Background: Holographic will said “everything to Chester Quinn and Roxy Russell,” except a gold piece and jewelry to Georgia Russell. Quinn was a friend of testator, Georgia her intestate heir, and Roxy her dog. The Roxy alive when testator made the will had died, but testator had gotten another dog and named it Roxy. Trial court found the gift was entirely to Quinn, but he was to care for the dog. 

b. Holding: Gifts of residue that lapse or are void pass to heirs at law. 
c. Disposition: Trial court overturned; testator meant dog to have half the estate; dog can’t take, so Georgia took dog’s share. 
iv. Anti-lapse statute: state law providing that if a deceased devisee is of a specified relationship to the testator and has issue that survive devisee and testator, the issue substitute for the devisee. Anti-lapse rule is the default rule and will apply if testator doesn’t opt out, or if testator does opt out but doesn’t include an alternative devisee. 

a. UPC § 2-603(b)(1): if a devisee fails to survive the testator AND is a grandparent, descendent of a grandparent, or stepchild of the testator, AND the devise isn’t a class gift AND the devisee leaves surviving descendants, those descendants take by representation.  

b. UPC § 2-603(b)(3): words of survivorship are not in themselves enough to indicate testator’s intent to opt out of an anti-lapse statute.

c. Note: 1969 version said if deceased devisee’s issue was of unequal degrees they took by representation, but if of equal degree they took equally. § 2-603(b)(3) was not in 1969 version. 
d. To be sure of successfully opting out, the language of the will should clearly indicate gift over, e.g., “To A if A survives me, but if A does not survive me, to B, and if both A and B do not survive me, to be added to the residue of my estate.”

v. Allen v. Talley (TX 1997) (p. 393)
a. Background: Will left entire estate to testators “living brothers and sisters” and named all five. At her death, three of the five had predeceased her, and all left kids. Issue was if the words of the gift precluded application of the state anti-lapse statute. 

b. Holding: The words “[group of people] then living” words of survivorship, which indicates the gift is one to a class, so only the surviving members of the class take.

c. Disposition: only two surviving siblings shared residue 
vi. Jackson v. Schultz (Del. 1959) (notes p. 398)
a. Background: Leonard had no kids; he married Bessie, who had three, and he cared for them as his own until they were grown. His will left all his property to Bessie and her heirs. Bessie predeceased. Issue was if “and her heirs” was a substitute gift; if not, gift lapsed and property would escheat to state, as Leonard had no heirs. 
b. Holding: “And” may be read as “or” to change words of limitation to words of purchase in order to carry out the obvious testamentary intent.
c. Disposition: property to Bessie’s kids
2. Death of Beneficiaries: class gifts 

i. Class gift: a devise to a group as a group or, or a gift to individuals listed if it’s clear that the names were intended to delineate a class

ii. Restatement § 13.1 and § 13.2: If the proponent can show testator’s intent to form a class or specific language indicating a class, there is a rebuttable presumption of a class gift. 

iii. UPC § 2-603(b)(1): if a devisee fails to survive the testator AND the gift is a class gift not to “issue,” “descendants,” “next of kin,” or the like, the descendants of the deceased devisee take by representation. The shares to the surviving devisees in the class are not affected. 

a. Note: 1969 version said that the deceased devisee of a class gift is treated as a devisee under the section whether the death occurred before or after the execution of the will, i.e., issue took, and if issue was of unequal degrees they took by representation, but if of equal degree they took equally.

iv. Traditionally, lapse of a devise to a class member is treated differently than a lapse of a devise to an individual; instead of the gift falling into the residue (if general or specific) or intestacy (if residual), the gift stays with the class and surviving members divide it proportionally.
v. Today, almost all states apply their anti-lapse statutes to class gifts. 

vi. Dawson v. Yucus (Ill. 1968) (p. 400)
a. Background: Nelle left her 1/5 interest in a farm half to one nephew and half to another. One nephew predeceased. Issue was if gift was a class gift (surviving nephew would take entire gift) or if was individual gifts (deceased nephew’s portion would fall into residue). 

b. Holding: A gift to a class is a gift to an aggregate body, the number of members uncertain at the time of the gift, the members of which having some like characteristic, and whose share of the gift is dependent on the total number of persons in the class.

c. Disposition: class gift not intended; half the share of farm went to residuary heirs. 

3. Changes in Property: Ademption and Abatement:
i. UPC § 2-604: a non-residuary devise that otherwise fails becomes part of the residue. When the residue is shared among more than one beneficiary, a residuary share that fails passes to the others in proportion to the interests of each in the residue. 
ii. UPC § 2-605: If a testator’s will devises securities the testator then owned, the devise includes additional securities owned by the testator at death to the extent that the additional securities were acquired as a result of the ownership of the securities described in the will, provided they are securities of the same organization acquired as a result of reinvestment, or of the same or another organization acquired as a result of action initiated by the organization or as a result of merger, consolidation, reorganization or other distribution of the organization or its successor or acquiring organization. 
iii. Abatement: In the absence of language in the will providing otherwise, residuary gifts are reduced first, then general devises, then specific and demonstrative devises (which are reduced pro rata)

a. UPC § 3-902: shares of distibutees abate, without any preference between real and personal property, in the following order: property not disposed of by will, residuary devises, general devises, specific devises. This plan of abatement will not apply if the will provides otherwise or if the purpose (express or implied) of a devise would thwart the interests of the testator; instead, abatement shall occur to give effect to testator’s intent. 

b. This plan of abatement is usually contrary to testator’s intent: they leave small gifts to friends and more distant kin, and the bulk to their family, but it’s the family’s gift that abates first. Better to leave “x% or $y, whichever is smaller.”

iv. Exoneration of liens: at common law, if a will devises property subject to a recourse note, absent language in the will otherwise, the note is to be paid from the residue. This common-law rule has been abrogated by several states. 

a. UPC § 2-607: a specific devise passes subject to any mortgage existing at testator’s death, without right of exoneration, regardless of a provision in the will directing the mortgage be paid.
v. Ademption by satisfaction: a gift devising property the testator transferred to the specific devisee during life is adeemed. Ademption by satisfaction applies only to general pecuniary bequests and not to specific bequests.  

a. UPC § 2-609: property given by a testator during life satisfies a testamentary devise only if the will provided for the deduction of the gift, the testator contemporaneously declared the lifetime gift satisfied the testamentary gift in whole or part, or the devisee acknowledged the gift in writing as such. 
vi. Ademption by extinction: a gift devising, to a specific devisee, property the testator didn’t own at death is adeemed (taken away). (This is the “identity theory; i.e., it focuses on the intent of the property and not the intent of the testator.) Ademption by extinction applies only to specific gifts, and not to general, demonstrative, or residuary gifts. 

a. UPC § 2-606:  a specific devisee has the right to the specific devise and, if unpaid at testator’s death, any balance owed from a purchaser to the testator by reason of the sale, any condemnation award for the taking of the property, property owned and acquired as a result of a foreclosure of a security interest on the property, real or tangible property acquired as a replacement. 
1. This is the “intent theory.”  1969 UPC followed identity theory, but provided five exceptions: remaining balance on purchase price of property sold, unpaid condemnation award, unpaid insurance proceeds paid after destruction, property owned as a result of foreclosing a mortgage, and sale price when property was conveyed by a conservator. 
2. Basically, 1969 version said that “my diamond ring” meant “my diamond ring,” and if none was found at T’s death, B was out of luck. 1990 version says (critics say, anyway) that “my diamond ring” means “my diamond ring or its equivalent value.” 

b. Wasserman v. Cohen (MA 1993) (p. 406)
1. Background: Drapkin established a revocable inter vivos trust that held real estate. Prior to her death, she sold the real estate and didn’t transfer the proceeds to the trust. After her death, beneficiary sued trustee for the proceeds. Question was if ademption applied to gifts made by a trust; beneficiary wanted intent and not identity theory applied.
2. Holding: A devise is adeemed when a testator disposes of the property during life, whatever the intent of the testator in doing so. Trusts, especially when made as part of comprehensive estate plans, should be construed according to the same rules as wills. 

3. Disposition: Applying identity theory, court found gift was specific and therefore adeemed.

Limitations on Testamentary Freedom I:  Protection of the Spouse

I. Marital Property Systems
a. Separate Property (from the English)
1. All property each spouse had before marriage is separate, and all property acquired after marriage is separate. 
2. Every separate property state but one gives a surviving spouse an elective share (AKA forced share) in the estate of the deceased spouse. It is enforceable against all property owned by the deceased at death, not just property acquired post-marriage. 
3. Policy behind separate property: spouses owe a duty to support one another. 
b. Community Property (from the French and Spanish)
1. All property each spouse had before marriage is separate, but all property acquired after marriage is owned in equal undivided shares by each spouse. Note that separate property includes property given by gift or inheritance after marriage as well. 
2. Community property states: AZ, CA, ID, LA, NV, NM, TX, WA, WI. Additionally, in AK, spouses can elect to hold property as community property. 

3. Deceased has power to devise only his/her half in community property.
i. Example: after marriage, H and W acquire a vacation home, H can only devise his half share at death; he can’t leave the whole home to anyone. In all but CA and LA, couples can opt for community property with right of survivorship, which means surviving spouse takes by operation of law.

ii. Widow’s election: election plan by which one spouse (H or W, despite election’s name) devises all community property in trust to pay income to the surviving spouse in life, with remainder to other beneficiaries at survivor’s death. Election requires spouse to accept election or surrender his/her half of the community property. If election accepted, both shares of community property go into the trust, income to survivor for life, remainder as the first deceased spouse’s will specified. 
4. Policy behind community property: marriage is an economic partnership. 
5. Migration from separate to community property state: many community property states provide that property of couples from separate property states that would’ve been treated as community property will be treated as separate property during the marriage, but at death as community (i.e., deceased can devise only a half interest; survivor takes the other half).
6. Migration from community to separate property state: if couple desires to keep community property community, they must take pains to do so; if the property is changed to joint tenancy or is sold and the proceeds used to purchase other assets the title of which isn’t clear that it’s community property, couple could use the income tax advantage of community property.  
II. Miscellaneous Rights to Support
a. Social Security:

1. Social security: a worker’s retirement benefits are paid to the surviving spouse after worker’s death. Divorced spouse has a right to the benefits if the marriage lasted 10+ years. Survivor’s share depends on if she worked: if so, gets either her benefits or her deceased spouse’s, but not both. 

b. Homestead:

1. Almost every state secures the family home to the surviving spouse and children, free from creditor claims. This is called probate homestead. In some states, owner must establish the home as a homestead during life (usually by filing a declaration of such with the probate court); in others, probate court can declare a property homestead.
c. Property Set-Aside:

1. Surviving spouse can set aside certain personal property (e.g., household furniture), up to a particular dollar amount, that will be exempt from creditor claims. 

d. Family Allowance:

1. Family allowance: All probate courts are authorized to award an allowance to surviving spouse; period may be fixed by statute or may extend until end of estate administration.
e. Dower and Curtsey:

1. In four states, widow has dower (life state in 1/3 of husband’s qualifying land). Dower attaches when husband acquires title or upon marriage, whichever is later, and once attached, husband can’t sell land free of wife’s dower interest without her consent.
2. In a handful of states, a widower has curtsey (life estate in wife’s land – not just one-third – if children are born of the marriage).

III. Intentional Disinheritance: The Forced/Elective Share
a. What is the forced share?

1. Every separate property state but one gives a surviving spouse an elective share (AKA forced share) in the estate of the deceased spouse. It is enforceable against all property owned by the deceased at death, not just property acquired post-marriage. Two of these states offer only a life estate as a forced share. 
2. Community property states don’t have a forced share because the survivor owns half the marital assets already.
3. Failure of an attorney to warn a client of the elective share is grounds for malpractice.
4. HI, VT, CA, and MA provide forced share rights to homosexual partners; in VT they have to be in a civil union and in MA they have to be married in order to take the forced share.
i. In re Estate of Cooper (NY 1993) (p. 433)
a. Background: Decedent died testate, leaving everything to his longtime homosexual partner with the exception of some real estate. That real estate turned out to total 80% of the estate, and was left to a former lover. Current lover claimed spousal share. 

b. Holding: “Surviving spouse” under state law means “husband” or “wife.” No provision for “spousal-type relationship.” 

c. Disposition: Will enforced as written; no forced share

b. What share to force?

1. Policy guidelines:

i. Partnership theory: dictates giving the survivor half the marital property and would not be satisfied with just a life estate share. 

ii. Support theory: dictates up to half a share but of all the decedent’s property and would be satisfied with life estates. 

a. QTIP Trust: under the federal estate tax marriage deduction, inter-spousal transfers will not be taxed at all if at least a life estate is given.  Such an interest is at odds with partnership theory, but consistent with support theory.

2. Traditional view gave survivor a fixed fractional share of decedent’s estate, usually 1/3. 

3. UPC § 2-202(a): Surviving spouse is entitled to a sliding-scale percentage of the elective share amount based on the duration of the marriage. Share starts at 3% after 1 year of marriage and grows, with spouse having a forced share interest of 50% after 15 years of marriage. 

4. UPC § 2-212: if a guardian elects a forced share, the portion exceeding what decedent provided for the survivor must be placed in a custodial trust, trustee appointed by the court, for the survivor’s benefit. Principal and income to survivor for support; remainder to residuary beneficiaries of first spouse’s will.  

a. In re Estate of Cross (OH 1996) (p. 430)
1. Background: H left entire estate to son not born of W. W was incompetent; guardian elected forced share on her behalf. Son objected, saying taking spousal share would make her ineligible for Medicare. However, Medicare rules said that non-utilization of available income renders a recipient ineligible. 

2. Holding/Disposition: Forced share election necessary for W’s continued financial and medical support.

c. Property Subject to the Forced Share

1. In a few states, e.g., CT and OH, assets in non-probate transfers are never subject to elective share. 
2. Others, e.g., NY and DE, define by statute what non-probate assets are subject to the share. Such “estate-plus-non-probate” estates are known as augmented estates. 
i. NY law provides a list. Forced share includes the estate, gifts contingent on death, gifts made within one year before death exceeding $11,000, savings account trusts, joint bank accounts and tenancies to the extent of decedent’s contribution, POD accounts, pension plans, property over which decedent had general power of appointment, and lifetime transfers in which decedent retained possession or life income or power to revoke or to invade principal. 
ii. DE law defines property subject to elective share as all property includable in the decedent’s gross estate under the federal estate tax, whether or not the decedent files an estate tax return. 
iii. UPC § § 2-202 – 2-207: create a three-step determination of the elective share percentage, the value of the augmented estate, and the elective share amount. 
a. Elective share percentage is determined by a schedule in § 2-202; shares range from 0% for a marriage of less than a year to 50% for marriages of 15 years or more. 
b. Augmented estate’s value determined by §§ 2-203 – 2-207. Four components are net probate estate, will-substitute-type transfers, to the spouse and others, and value of surviving spouse’s net assets. 
c. Elective share amount is multiplying the augmented estate’s value by the elective share percentage. 
3. In the rest, assets such transfers may be considered part of the estate for forced share purposes. 
4. Three tests used to determine if non-probate assets may be part of the deceased’s estate for the purposes of the forced share:
i. Illusory transfer test (most widely adopted test): a revocable inter vivos trust will be a part of the decedent’s estate if transfers thereto were “illusory,” i.e., settlor still had all legal and equitable rights to the property therein during life.   
ii. Intent to defraud test: a revocable inter vivos trust will be a part of the decedent’s estate if transfers thereto were made with intent to thwart spouse’s forced share. Courts may look to subjective or objective evidence, depending on the jurisdiction.
iii. Present donative intent test: test looks to whether decedent had a present donative intent to transfer a present interest in the property, rather than on what rights the donor retained. 
5. Sullivan v. Burkin (MA 1984) (p. 439)
i. Background: H created an inter vivos revocable trust; during life he was trustee and beneficiary and at his death remainder to George and Harold Cronin. Died testate, will purposefully left no provision for W; poured residue into trust. Wife claimed rrust was an invalid testamentary transfer; if court agreed, she’d get forced share of $100,000 estate; if not, she’d get share of what wasn’t in trust ($15,000).

ii. Holding/Disposition: Trusts with remainder interests are valid testamentary transfers. Under current law, no forced share in trust. Going forward, court announced new rule, that “estate of the deceased” includes any assets in an inter vivos trust created during the marriage over which the deceased alone had general power of appointment. 

6. Bongaards v. Millen (MA 2003) (notes p. 442)
i. Background: W was a life tenant of a trust settled by her mother, and had power of appointment. Appointed her sister remainder beneficiary. W died testate, disinheriting H. H claimed elective share against her estate, which he claimed included the trust. 
ii. Holding: Sullivan rule applies only to assets of a trust created by a spouse during marriage, not to trusts created by another over which a spouse has power of appointment. 
iii. Disposition: H couldn’t take a forced share of trust. 
d. Waiver of the Forced Share 

1. UPC § 2-213: A surviving spouse’s elective rights to homestead, except property, and family allowance can be partially or wholly waived by a signed written contract executed before or during marriage, provided it’s executed voluntarily, isn’t unconscionable, and the spouse had reasonable and fair disclosure of the other spouse’s assets. 
2. UPAA § 7: If a marriage is determined to be void, the premarital agreement is enforceable only to the extent necessary to prevent an inequitable result.  
3. Courts are increasingly willing to enforce one-sided marital/premarital agreements so long as disclosure is adequate. 

4. In re Estate of Garbade (NY 1995) (p. 453)
i. Background: W signed prenup waiving rights in H’s estate and any community property. At death, petitioned for forced share. 
ii. Holding/Disposition: Waiver of forced share upheld; only evidence W provided went to her own failure to read the instrument or obtain counsel before signing it, despite H advising her to do so. 
5. In re Grieff (NY 1998) (notes p. 454)
i. Background: W signed prenup; H left entire estate to kids from previous marriage; W filed for forced share. 

ii. Holding/Disposition: W presented evidence that H acted in bad faith; remand for further fact-finding. 

IV. Unintentional Disinheritance: The Pretermitted Spouse
a. UPC § 2-301: A spouse who marries the testator after will’s execution is entitled to receive, as an intestate share, no less than the spouse would’ve received if testator had died intestate. The portion of the estate affected by this provision does not include devises to a child (or descendent thereof) of testator born before testator married the spouse and who isn’t the spouse’s child. This section won’t apply if it’s clear that the will was made in contemplation of marriage or if the will expresses testator’s intent that it survive subsequent marriage or if the testator provided for the spouse by a non-testamentary transfer and it’s clear that was in lieu of testamentary transfer. 
1. Example of § 2-301 application: If H makes a will leaving everything to his daughter from his first marriage and later marries W2, W2 is not entitled to full intestate share. She can elect to take against the will, but share will be less than intestate share because of the devise to the child. If H left everything to the college from which he graduated, W takes her full intestate share.
b. A spouse omitted from a will made before marriage is not entitled to reach non-probate assets (i.e., the augmented estate).

c. Failure of an attorney to advice a client to execute a new will if the client wants to disinherit a recently married spouse may give rise to malpractice suits. 

d. In re Estate of Prestie (NV 2006) (handout)
1. Background: H and W divorced, stayed friends. H executed a trust and pour-over will FBO his son. H later amended trust to give W a life estate in his condo. H and W remarried. W petitioned for forced share; son claimed trust amendment rebutted presumption that the remarriage revoked the will.  

2. Holding: If a person marries after making a will and later dies, the will is revoked as to spouse unless spouse is provided for by marriage contract or will. An amendment to a trust cannot rebut the presumption of revocation. 

3. Disposition: W took forced share. 

Limitations on Testamentary Freedom II:  Protection of the Children
I. Intentional Disinheritance 
a. The American Approach
1. In all states but LA, kids/descendents have no statutory protection against intentional disinheritance by a parent. Often kids are disinherited, as many testators leave their entire estate to their surviving spouse. 
i. In LA, children under 23, the mentally infirm, and the disabled are protected from disinheritance unless the parent has just cause. Just cause is described in statute; includes things like hitting the parent, marrying without parent’s consent, or committing a crime against the parent. 

2. When there is no surviving spouse, kids still have no protection against disinheritance, but law frowns on it, and it invites a will contest. 

b. The English and Australian Approach
1. United Kingdom Inheritance Act § 1: When a testator is survived by a spouse, an unmarried ex-spouse, a child, or a dependent, that person can apply for a § 2 order if the will, applicable intestacy provision, or combination aren’t enough to provide financially for the applicant. 
2. United Kingdom Inheritance Act § 2: A court can order, based on a § 1 application, an estate to make payments to the applicant to provide for financial support. 
3. Note that under English law, spouses don’t have right to a forced share; rather, they have a right, along with surviving descendents, to an amount for maintenance as determined by the court. 
4. Lambeff v. Farmers Co-operative (Australia 1991) (p. 469)
i. Background: Daughter was abandoned by father at a young age, tried to contact him a couple times as an adult, did well for herself despite his neglect. Dad remarried, had two sons, both of whom didn’t do very well despite his presence. At his death, daughter applied for maintenance. 
ii. Holding/Disposition: daughter had done nothing to disinherit herself or disclaim her interest in her father; legacy paid. 
II. Unintentional Disinheritance: The Pretermitted Child 
a. Classification of Pretermitted Child Statutes

1. Can be classed by who takes: some statutes allow forced share for after-born kids only; others allow forced share for all kids, whether or not born at the time of will’s execution.

i. Note: some states, e.g., NH, have broad pretermission statutes that allow for all issue, not just kids, to take. To avoid pretermission shares going to grandkids, T should provide something like this: “To my children; should any predecease me, that child’s share to X.”

2. Can be classed by evidentiary standards: Missouri-type statute doesn’t allow extrinsic evidence (i.e., child takes unless it appears from the will itself that omission of the child was intentional); Massachusetts-type statute allows extrinsic evidence (i.e., child takes unless some kind of reliable evidence demonstrates that the omission was intentional). 
b. UPC § 2-302: If a testator fails to provide for T’s children born or adopted after the will’s execution, the omitted child receives a share as follows:
1. If T had no living child at will’s execution, the omitted child receives a share equal to what would’ve been the child’s intestate share. This section will not apply if the will devises substantially all of the estate to the other parent of the child, that other parent is living, and is entitled to take under the will. 
2. If T had one or more living children at will’s execution and at least one receives under the will, the omitted child will take a share equal and limited to what the other children get (e.g., if gave half the estate to two living kids, then later has another, they’d each get a third). This section applies to children T didn’t provide for out of a mistaken belief the child was dead. This section will not apply if it is clear from the will the omission was intentional or if the testator provided for the child by a non-testamentary transfer and it’s clear that was in lieu of testamentary transfer.
c. Azcunce v. Estate of Azcunce (FL 1991) (p. 475)
1. Background: Daughter born after execution of dad’s will but before the execution of his codicil. Both failed to provide for her. Could she take the pretermitted child’s share?
2. Holding/Disposition: Child was pretermitted at the time of the will. Codicil was executed later. Generally, codicils republish wills; that rule may be flexible, but not as here, when the codicil expressly stated it republished the will. She’s therefore intentionally disinherited and cannot take. 
3. Aftermath: Daughter sued attorney for malpractice; suit failed because she wasn’t in privity with the attorney and wasn’t intended to be a third-party beneficiary. 

i. How’s that for circular logic? Attorney’s error omitted her from the will, negating her status as a third-party beneficiary, so she couldn’t sue him for malpractice, since she’s not a third-party beneficiary!

d. In re Estate of Laura (NH 1997) (p. 481)
1. Background: Testator’s will intentionally disinherited son and grandchildren, but didn’t mention great-grandchildren, who argued that they were pretermitted heirs. 

2. Holding: A testator who specifically names on heir in an effort to disinherit has “referred to” the issue of that heir. 
3. Disposition: Great-grandkids couldn’t take.
e. Estate of Treloar (NH 2004) (notes p. 483)
1. Background: Testator’s will didn’t mention his daughter or her sons, but named daughter’s husband the executor. T’s grandsons sought pretermitted child share; issue was if making the son-in-law executor “referred to” those grandkids.
2. Holding/Disposition: Testator didn’t refer to his daughter or her kids, and didn’t refer to his son-in-law as son-in-law, but as a named individual to be executor, not a beneficiary, so no indication T had his issue in mind when making his will. Grandkids could take. 
Non-Probate Transfers: Trusts and Will Substitutes, Insurance and Pensions, and Planning for Incapacity

I. Introduction to Non-probate Transfers
a. Introduction and “Don’t Die in Connecticut”
1. Four “pure” or “perfect” will substitutes: life insurance, pension accounts, joint accounts, and revocable trusts. One “imperfect” will substitute: joint tenancies. 

2. CT has worst probate system in the country. Five major structural flaws:

i. Too many probate courts and staff – 123 courts, some only operational a few hours a week, but many staff and judges still pull in full-time salary and benefits. 

ii. Probate judges aren’t required to be legally trained.

iii. Probate judges who are lawyers may still practice law, leading to conflicts of interest, cronyism, and corruption.

iv. Probate fee system requires new fees for each filing, encouraging judges to require estates to make unnecessary filings in order to charge more probate fees

v. Probate judges have mounted sustained opposition to reform, for purely self-serving reasons. 

b. Revocable Trusts and Pour-Over Wills
1. What a trust is: Settlor executes a deed or declaration of trust (i.e., in writing or oral) and funds it by transferring legal title of property to a trustee for the benefit of one or more beneficiaries, who hold equitable title and can enforce this right against the trustee. Trustee owes beneficiary duties of loyalty and prudence, and must follow subsidiary rules that reinforce those duties. 
i. UTC § 602: Unless the instrument provides otherwise, settlors may revoke or amend, either by compliance with the terms the instrument states or, if none, by any method giving rise to clear and convincing evidence of settlor’s intent, including revocation or amending by will. This power can be executed by an agent only if the trust or agency agreement permits. Trustees who don’t know of revocation/amending aren’t liable for action taken based on the assumption the trust hasn’t been revoked or amended. Once the trustee knows, the trustee must deliver the property as the settlor directs. 

ii. UTC § 603(a): While the trust is revocable, beneficiaries’ rights are subject to settlor’s control, and the trustee owes duties only to the settlor. 

iii. If the sole beneficiary is the trustee, the equitable and legal titles merge. 
iv. Settlor may execute an irrevocable or revocable trust during life; a common will-substitute trust is that in which the settlor executes a deed of trust with the settlor as trustee and lifetime beneficiary, with the remainder to other beneficiaries at the settlor’s death. 
v. Tax-wise, assets in an inter vivos revocable trust are treated as owned by the settlor; there’s no federal tax advantage to the settlor in creating such a trust. 

vi. Benefits and risks of inter vivos trusts in estate planning:
a. Avoid probate costs and time, including ancillary probate (when will is in one jurisdiction and real estate in another). 

b. Are more expensive than wills to have drafted.

c. Creditors have shorter statute of limitations under which they can reach estate assets than trust assets. 

d. Are private; wills become public records.

e. Enable spouses to keep separate property they don’t want commingled.

f. In some states, spouses don’t have an elective share right in trusts, only in probate estate. 

g. Enable settlors to plan for their care upon incapacity. 

h. Enable settlors to choose the state law that will govern the trust (except for real estate, when state law where land is located governs)

i. More difficult than wills to contest

2. Validity of trusts:  Early cases held trusts invalid unless executed with Wills Act formalities. Today, every state recognizes the validity of trusts executed without such formalities. 
i. Farkas v. Williams (Ill. 1955) (p. 299):
a. Background: Farkas titled stock in his name as trustee for Williams, and signed trust terms making F trustee and lifetime beneficiary, remainder to W. 
b. Holding: If no interest passed to beneficiary before settlor’s death, the trusts were testamentary and invalid for failure to comply with Wills Act. 
c. Disposition: W had enforceable rights transferred during life (e.g., as remainderman could’ve sued trustee for waste), so transfer not testamentary. 

3. Applicability of subsidiary law of wills: Only requirement to make a trust is settlor’s stated intent. Trust need not be in writing or executed with Wills Act formalities, unless the trust is testamentary (i.e., part of a will). Trusts will not fail for a lack of a beneficiary, but unless the trust is funded by a pour-over will, the trust will fail for want of corpus.  If the settlor retained in life the power to amend or revoke the trust and had the power to direct the dispositions of principal and interest, creditors can reach trust assets if the estate can’t satisfy the debt, but the estate must be seized first. 
i. UTC § 505(a)(3): Whether or not a trust is spendthrift, creditors can reach: the entire corpus of a revocable trust when settlor is alive; distribution amounts owed to the settlor of a revocable trust while settlor is alive; and the corpus of an irrevocable trust after the settlor’s death if the estate is insufficient. The latter includes claims for spousal share and estate costs as well. 

ii. Restatement (Third) of Trusts § 63: Absent terms in the instrument stating otherwise, a revocable trust may be proven revoked by clear and convincing evidence of the settlor’s intention to revoke, including a statement of revocation in a will. 

iii. In re Estate and Trust of Pilafas (AZ 1992) (p. 307): 

a. Background: Pilafas executed a will and trust; at death, neither instrument found. In such cases, wills are presumed revoked by destruction by the testator; are trusts?
b. Holding: The creation of a trust involves the present transfer of interests to a beneficiary. Those interests can’t be revoked except by the terms of the instrument or decree of the court. 
c. Disposition: No presumption of revocation applies to trusts
iv. State Street Bank v. Reiser (MA 1979) (p. 208): 

a. Background: settlor funded trust with stock; died owing bank money. After his death, could the bank reach it to satisfy the debt, the way it could reach his estate?

b. Holding: Creditors may reach a trust to satisfy debt, to the extent the debt isn’t satisfied by the estate, if the settlor retained the right during life to amend or revoke the trust and direct disposition of the principal and income. 

c. Disposition: Bank could access the corpus
4. Pour-over wills: a will that pours its residue into a trust. 
i. Validity: Such wills and trusts are valid now in all states, but when they first started being used, the trusts ran into the problem that trusts, to be valid, must have a corpus, and these trusts were created during life but unfunded until death. Courts used incorporation by reference (which required the trust instrument be in existence at the time the will was executed) or doctrine of independent significant acts (which required the trust have property during settlor’s life) to validate these wills and trusts.

a. UPC § 2-511: A will can devise property to the trustee of a trust that is established or will be established during testator’s life or at testator’s death. If at death, the trust must be identified in the will and the terms of the trust must be in writing in another instrument, whether that writing is executed before, during, or after the will. The trust isn’t testamentary (unless the will states otherwise), and is still valid even if the trust is amended after the execution of the will. 
ii. Application of the subsidiary law of wills: Will is still subject to Wills Act formalities requirements. Some states state that divorce revokes any provision made to that spouse; the ex will be treated as having predeceased. 

a. Clymer v. Mayo (MA 1985) (p. 313): 
1. Background: Clara executed a pour-over will; husband beneficiary of that; trust beneficiary of pension plan and friend beneficiary of life insurance. Divorce. Was trust valid, and if so, did divorce revoke trust by operation of law?
2. Holding: Unfunded trusts valid if funded at testator’s death by pour-over will; trust technically does have corpus – it has right to inherit.  Divorced spouse can’t take under a trust funded solely by pour-over will. 
3. Disposition: Husband couldn’t take
c. Life Insurance, Pensions, and Joint and Pay-On-Death Accounts
1. UPC § 6-101: A provision for a non-probate transfer on death in a life insurance policy, trust, note or mortgage, account agreement, custodial agreement, pension plan, retirement plan, or marital agreement , is non-testamentary. 
2. Life insurance, POD, and pension accounts contain beneficiary designations, ambulatory until the donor’s death, that pass the owner’s interest to the person of his choice at his death, but the beneficiary has no access to the funds/property during the donor’s life. 

3. Joint accounts with right of survivorship: more like gifts than wills, because the co-tenant has a current interest in the account, i.e., either tenant can access or even exhaust the account. At death, the survivor takes possession of the entire account by operation of law. 
i. Franklin v. Anna Nat’l Bank (Ill. 1986) (p. notes 342): 

a. Background: Caretaker named on deceased account; issue was if a/c was agency (no survivorship) or joint (survivorship). 

b. Holding/Disposition: Extrinsic evidence demonstrated agency account, so account part of the estate.  

c. Note: some courts hold that a joint account is conclusively a right of survivorship account, and will not admit extrinsic evidence indicating otherwise. 

4. POD accounts: account that names a beneficiary upon holder’s death. Life insurance is a kind of POD; in five states, life insurance is the only valid kind of POD account, because otherwise the disposition is a testamentary one not done with Wills Act formalities. See Wilhoit, below. Pensions often involve POD features, i.e., if holder doesn’t exhaust the pension during life, funds will go to the named beneficiary of the account. 

i. Estate of Hillowitz (NY 1968) (notes p. 328): 

a. Background: H’s interest in an investment club devised by club’s partnership agreement to W. 

b. Holding: Partnership agreements may validly state to whom a partner’s interest shall pass at death without being a testamentary transfer. 

ii. Disposition: W succeeded to the interest.

5. Life insurance
i. Life insurance proceeds may be payable to a trust, “to the trustee named in my will,” “to the estate of the insured,” etc. 
ii. For a person with dependents, recommendation of insurance of six to ten times her annual income. 

iii. Types of insurance: “whole” (AKA straight or ordinary; involves life insurance with savings account feature), “universal” and “variable” (life insurance with savings or kinds of investment features), and “term” (no savings feature and provides insurance coverage only for a particular term, e.g., fifteen years.) Having a savings feature means the policy has a cash surrender value. 

iv. Wilhoit v. Peoples Life (7th Cir. 1955) (p. 325): 

a. Background: W received H’s life insurance and had insurance company hold the money “in trust” for her, POD to her brother. Brother predeceased; in her will, she said the POD account should go to another relative. Could will direct disposition of the account? 

b. Holding/Disposition: Account not insurance or a supplemental agreement to insurance, and not a POD account (which would’ve been invalid in that state), but part of W’s estate, so could be disposed of by will.
v. Cook v. Equitable Life (Ind. 1981) (notes p. 331): 

a. Background: H named W beneficiary of his life insurance policy; they divorced and he never changed the beneficiary designation with the company. Remarried. H’s will said the policy should go to W2. Did divorce revoke the designation, and, could policy proceeds be devised by will?

b. Holding: Divorce does not revoke beneficiary designation of a life insurance policy. If an instrument provides for specific methods of amendment or revocation, and such terms aren’t followed, the instrument is not amended or revoked. 
c. Disposition: Proceeds to W1. 
6. Pension accounts:

i. Three tax benefits: most contributions are tax-defered, earnings accrue and compound on a tax-deferred basis, and payouts will likely be taxed at a lower marginal rate (i.e., while working, A might be in 28% bracket, but with lower income at retirement, A might be in a 20% bracket). 
ii. Two types of pensions: defined benefit plan (employer promises to pay employee an annuity on retirement) and defined contribution plan (employer and employee make contributions to a specific pension account for employee’s benefit at retirement)

iii. Egelhoff v. Egelhoff (US 2001) (p. 336)
a. Background: H designated W beneficiary of ERISA pension plan. Divorce. No change in beneficiary designations. Death. State law said divorce revoked non-probate asset dispositions. Could state say that about a federal employee benefit plan?

b. Holding: The ERISA is wholly preemptive of state law where state law affects the ERISA.

c. Disposition: Ex-wife still the beneficiary. 

d. The Imperfect Will Substitute: Joint Tenancies in Land
1. Joint tenancies in land (and tenancies by the entireties): have irrevocable, non-ambulatory interests in the account/property. Thus, they’re lifetime transfers – that’s why they’re called an “imperfect” will substitute. 

2. Tenants must act together to take important actions, e.g., selling property. 

3. Cotenant receives the entire property at death by operation of law, not through probate. Upon death, the deceased’s interest terminates; thus the cotenancy is not devisable by will, and creditors cannot reach it following the decedent’s death – if they have a claim against a cotenant, they must attempt to seize it during life. 
II. Planning for Incapacity
a. Property: Powers of Attorney
1. Ordinary (AKA Simple) power of attorney: written giving agent authorization to act for principal. Agent owes fiduciary duty (loyalty, care, obedience) to principal. Principal can terminate it. Terminates at principal’s incapacity.
2. Durable POA: like an ordinary POA, except that a durable power continues after principal’s incapacity. Principal can terminate if still competent.

i. Permitted in all states and under UPC §§ 5-501 through 5-505. 

ii. POA ceases at principal’s death, so agent can no longer act on the POA after principal dies. (If agent dies, POA terminates unless principal names a successor.)

iii. Franzen v. Norwest Bank (CO 1998) (notes p. 347):

a. Background: H left W assets in trust; terms let her terminate or retain in trust, and she chose to retain. Her POA agent attempted to have trust terminated and proceeds released to him. 
b. Holding:  POA can give an agent power to revoke or amend a trust without referring to the trust by name.

c. Disposition: Agent could terminate the trust.  

iv. In re Estate of Kurrelmeyer (VT 2006) (handout)
a. Background: H made wife agent under durable POA. W, acting as agent, created a trust with W and daughter co-trustees and transferred some of H’s real estate to it. H died. Will contained provision for the real estate; beneficiaries wanted property out of trust and probated.  
b. Holding: If a POA is broadly drawn, each particular permissible act need not be specified. 
c. Disposition: Transfers made as agent permitted. 
b. Person: Advance Directives and Substituted Judgment
1. Three types of directives: instructional (living will or medical directive, which give instructions as to what doctors should do for principal in certain instances), proxy (health care proxy or durable health care POA, which appoint someone to make health care decisions when principal can’t), and hybrid. 
2. Every state permits advance directives, but particulars vary by state. 
3. In the absence of a directive, medical personnel would consult next of kin; order usually looks like this (if more than one person in a class, majority controls): guardian of the person, spouse, adult son or daughter, parents, siblings, adult grandchildren, close friends, guardian of the estate. 
4. Bush v. Shiavo (FL 2004) (p. 354):

i. Background: W fell into a coma. Eight years later, H asked guardianship court to stop life support; parents opposed. Court found for H, parents appealed, two years later, life support removed. State passed law authorizing gov’t to stay removal; governor issued such an order, and H sued. 
ii. Holding/Disposition: Law was an unconstitutional encroachment on judicial branch’s authority. Feeding tube removed. 
III. Trusts
a. Introduction
1. What a trust is: Settlor executes a deed or declaration of trust (i.e., in writing or oral) and funds it by transferring legal title of property to a trustee for the benefit of one or more beneficiaries, who hold equitable title and can enforce this right against the trustee. Trustee owes beneficiary duties of loyalty and prudence, and must follow subsidiary rules that reinforce those duties. Trusts may be business trusts
, charitable trusts, or private express trusts created gratuitously. It is the private express trust that is useful in estate planning.
2. Benefits of trusts over legal life estates: trustee has power to sell, reinvest, lease, mortgage, and otherwise use the property so long as it’s in keeping with fiduciary duty; these are all harder for a life tenant. Also, creditors’ rights to trust corpus are limited, but creditors can seize a life estate interest.  
3. Language of trusts:
i. Beneficiary: party holding equitable title to the trust assets
ii. Corpus (AKA res): trust assets
iii. Declaration of trust: an oral trust
iv. Deed of trust: written instrument of trust. If the settlor is not trustee, a deed of trust is required. 
v. Equitable charge: a security interest in transferred property not giving rise to fiduciary duty, e.g., “To X, I leave $500 to pay to Y.”
vi. Equitable reversionary interest: trust arising by operation of law in one of two situations: where an express trust fails or makes an incomplete disposition, or where one person pays the purchase price for property and causes title to be taken in the name of a person not the natural object of the bounty of the purchaser. 
vii. Grantor trust: trust in which the income is taxable to the settlor because the settlor retained substantial control over the assets. 

a. Wherever the grantor has a reversionary interest that exceeds 5% of the value of the corpus or income, the trust is a grantor trust. 

b. Where the settlor or a non-adverse party is given discretionary power over income or principal exercisable without consent of an adverse party, the trust is a grantor trust. 
viii. Inter vivos trust: trust created during settlor’s life
ix. Secret trust: a trust created when a will indicates no promise of a trust made to another, but extrinsic evidence indicates property was transferred to a party for the purpose of benefiting another. Extrinsic evidence is admitted and a constructive trust imposed on the trustee. 
x. Semi-secret trust: a trust created when a will indicates that a transferee is receiving the property as trustee, but the purpose and/or beneficiaries are known to the trustee and not stated in the will. Extrinsic evidence as to the purpose/beneficiaries is excluded and the trust fails. 
xi. Settlor (AKA trustor): person who creates the trust. Settlor may be a trustee and/or a beneficiary. 
xii. Precatory language: language expressing a party’s desire/wish that something happen. Such language is not specific instruction and will not be enforced by the court
xiii. Testamentary trust: trust created under a will
xiv. Trust protector: a non-fiduciary position created by a trust; trust protector basically stands in the shoes of the settlor and is empowered to change the trust’s terms in order that the trust can cope with changed circumstances while remaining true to settlor’s intent. 
xv. Trustee: party holding legal title to the trust assets
a. Three distinct functions trustee performs: investment of assets, administration of accounting, reporting, taxes, and distribution to beneficiaries

b. Trustee owes beneficiaries fiduciary duties of loyalty and prudence. Subsidiary rules that reinforce these rules must be followed. 

4. When a trust will and will not fail:
i. Fails: when trustee has no duties 
ii. Fails: for want of a corpus unless funded by a pour-over will
iii. Fails: for want of an identifiable beneficiary unless the trust is a charitable trust
iv. Does not fail: for want of a trustee

5. Acceptance of gifts versus acceptance trust property: 

i. For a gift to be effective, donor must deliver gift to donees, and donees must accept. 

a. Constructive or symbolic delivery may be enough to determine delivery has occurred. 

1. Constructive: donor gives donee means of obtaining the gift (e.g., key to a safety deposit box)

2. Symbolic: donor gives donee symbol of delivery (e.g., transfer of title in land)

b. Restatement (Third) of Trusts § 16(2): if a donor intends to make an inter vivos gift but fails to delivery, the gift will be given effect by treating it as a declaration of trust. 
c. Hebrew Ass’n v. Nye (CT 1961) (p. 504)
1. Background: Ethel made public statements of gift of her library to Hebrew Ass’n. Began preparing for delivery – crating books, cataloging them, delivering some to warehouse for overseas shipment – but delivery hadn’t occurred before she died. Ass’n argued she’d been holding the books in trust.

2. Holding/Disposition: Gift failed and library wasn’t in trust. Remand. 

3. Aftermath: Upon remand, court found constructive delivery. 

ii. A declaration of trust doesn’t require delivery because the settlor is trustee and thus has title and possession. 
iii. A deed of trust requires the settlor fund the trust, which means titling the assets in the trust. If the trust is funded by a pour-over will, death delivers the assets to the trustee by operation of law. 

b. The Required Elements of Trust Creation
1. Intent 
i. No particular formalities required other than clear expression of settlor’s intent that property be held by one party for the benefit of another. Crucial aspect is if fiduciary intent is owed by one party to another. Evidence of intent must be in writing unless settlor is the trustee. The words “trust” or “trustee” are not required.
ii. UTC § 401: A trust can be created by transferring property to another as trustee during the settlor’s lifetime, by will, or by other disposition taking effect at settlor’s death, by declaration that settlor holds property as trustee, or by an exercise of a power of appointment in favor of a trustee. 
iii. UTC § 402(a), (b): A trust is created only if 
a. Settlor has capacity and intent to create a trust; and 
b. If the trust has a definite beneficiary (as ascertained now or in the future, subject to any Rule Against Perpetuities) or is a charitable trust, trust for the care of an animal under § 408, or non-charitable purpose under § 409; and 
c. The trustee has definite duties to perform; and

d. The same person is not the sole trustee and sole beneficiary. 

iv. UTC § 404: A trust can only be created to the extent its purposes are lawful, possible, and not contrary to public policy. The trust and its purposes must be FBO the beneficiaries. 
v. Lux v. Lux (RI 1972) (notes p. 498): 
a. Background: T’s will left property “to be maintained” FBO her grandkids. Was that a trust?
b. Holding: The absence of “trust” or “trustee” in the instrument is immaterial in determining T’s intent, and the absence of a trustee doesn’t mean the trust fails. 
c. Disposition: T created a trust for the grandkids. 
vi. Jimenez v. Lee (OR 1976) (p. 499):

a. Background: Gifts made to minor for her education; dad cashed them out, bought stock registered to him as custodian for her.   
b. Holding: If the transfer is made with intent to vest ownership in a third person, a trust is created, no matter the specific terms used.
c. Disposition: Gifts were made in trust; dad couldn’t expand his rights over the property from trustee to custodian.  
2. Trust Property (The Res) 
i. UTC § 401: A trust can be created by transferring property to another as trustee during the settlor’s lifetime, by will, or by other disposition taking effect at settlor’s death, by declaration that settlor holds property as trustee, or by an exercise of a power of appointment in favor of a trustee. 
ii. UTC § 402(a), (b): A trust is created only if 
a. Settlor has capacity and intent to create a trust; and 
b. If the trust has a definite beneficiary (as ascertained now or in the future, subject to any Rule Against Perpetuities) or is a charitable trust, trust for the care of an animal under § 408, or non-charitable purpose under § 409; and 
c. The trustee has definite duties to perform; and

d. The same person is not the sole trustee and sole beneficiary. 

iii. Unthank v. Rippstein (TX 1964) (p. 509) 

a. Background: Did letter by a decedent describing gifts he intended to make to the recipient during decedent’s life create a trust? 
b. Holding/Disposition: Letter declared intent to make inter vivos gifts; didn’t create a trust. 
iv. Brainard v. Commissioner (7th Cir. 1937) (notes p. 511)
a. Background: settlor created oral trust of expected profits from stock FBO his wife, mom, and kids. A year later, profit made and trust made distributions. Question was whether a declaration of trust was valid if all it held was expectation of profit. 
b. Holding: Where no res is in being at the time of declaration, the settlor must re-declare intent to create trust when res comes into being. 
c. Disposition: Trust not valid. 
3. The Beneficiary Principle 
i. UTC § 401: A trust can be created by transferring property to another as trustee during the settlor’s lifetime, by will, or by other disposition taking effect at settlor’s death, by declaration that settlor holds property as trustee, or by an exercise of a power of appointment in favor of a trustee. 
ii. UTC § 402(a), (b): A trust is created only if (1) settlor has capacity and intent to create a trust; and (2) if the trust has a definite beneficiary (as ascertained now or in the future, subject to any Rule Against Perpetuities) or is a charitable trust, trust for the care of an animal under § 408, or non-charitable purpose under § 409; and (3) the trustee has definite duties to perform; and (4) the same person is not the sole trustee and sole beneficiary. 
a. Clark v. Campbell (NH 1926) (p. 519)
1. Background: Testamentary trust left everything to trustee to give to such friends of the testator as trustee shall select. 

2. Holding: There cannot be a valid bequest to an indefinite person; there must be an identified beneficiary or class of beneficiaries. 

3. Disposition: disposition invalid 

b. Class beneficiary test: if a class is so described that some person might reasonably be said to answer the description, the power is valid. If it cannot be said whether or not the person answers the description, the power is invalid. 
iii. UTC § 408: A trust can be created to provide for the care of an animal or animals alive during settlor’s life; trust terminates upon the death of the last surviving animal whose care was provided for. Such a trust can be enforced by a person appointed by the trust’s terms or, if none, by a person appointed by the court. If the value of the corpus exceeds the amount required for the purpose, then absent terms in the trust, the excess must be distributed to the settlor or his/her successors in interest.
a. In re Searight’s Estate (OH 1950) (p. 522)
1. Background: testamentary trust left money in trust for the care of testator’s dog. Valid?

2. Holding: An honorary trust is one for a permissible non-charitable purpose for which the trustee is honor-bound, but not legally bound, to fulfill. 

3. Disposition: trust a valid honorary trust and won’t violate Rule Against Perpetuities because it will terminate upon death of dog, which will be within perpetuities period
iv. UTC § 409: A trust may be created without a definite beneficiary and without a charitable purpose. Such trusts may last no more than 21 years and may be enforced by a person appointed by the trust or by the court. If the value of the corpus exceeds the amount required for the purpose, then absent terms in the trust, the excess must be distributed to the settlor or his/her successors in interest.
4. When a writing is necessary
i. UTC § 407: A trust need not be evidenced by a trust instrument, but the creation of an oral trust and its terms may be established only by clear and convincing evidence. 
ii. Hieble v. Hieble (CT 1972) (p. 528)
a. Background: Mother transferred property to herself in joint tenancy with her kids. Oral agreement that transfer was temporary until her health improved, and kids were to re-convey back to her at her request. Son refused. 
b. Holding/Disposition: although oral agreement violated Statute of Frauds, court imposed a constructive trust on son because he took advantage of a confidential relationship in which the other party was susceptible. 
iii. Olliffe v. Wells (MA 1881) (p. 530)
a. Background: testamentary trust left property to Wells to distribute how T expressed orally to him. Semisecret trust created. Valid?
b. Holding: A trust not sufficiently declared on the creating instrument can’t be set up by extrinsic evidence and defeat the claims of the next of kin. 
c. Disposition: trust invalid
c. Rights of the Beneficiary to Distributions from the Trust 
1. UTC § 814(a): Notwithstanding the breadth granted by an instrument, including by such terms as “absolute” or “sole” discretion, a trustee shall exercise discretionary power in good faith and in accordance with the purposes of the trust and the interests of the beneficiaries. 
2. UTC § 1008: A term relieving a trustee of liability for breach is unenforceable to the extent it relieves trustee of breach due to bad faith or reckless indifference to beneficiaries’ interests or was inserted in the instrument as a result of abuse of a confidential relationship with the settlor. 
3. Mandatory trust: trustee must distribute all the income and has no discretion as to whom or how much. 

4. Discretionary trust: trustee has discretion on when and how much of income and/or principal to distribute. 

i. Support trust: trustee must distribute such amounts as are necessary to support the beneficiary in the manner he/she is accustomed. Trustees have a duty to inquire as to beneficiary’s financial circumstances to make sure beneficiary is adequately supported. 
ii. Discretionary support trust: trustee has “absolute” or “sole” or “uncontrolled” discretion to determine how much beneficiaries need for their support. Despite the language, trustee must act honestly and in good faith. What language ensures is that courts will not substitute their judgment for trustee’s so long as trustee acts in good faith, within bounds of reasonable judgment, and doesn’t act with reckless indifference or willful neglect. 
5. Marsman v. Nasca (MA 1991) (p. 534)
i. Background: W, wealthy woman who supported H well, created support trust for H. H had financial trouble, transferred house to daughter to raise funds, which extinguished W2’s life estate rights in it. H died; W2 brought suit against trustee for breach of duty. 

ii. Holding: Language directing trustee to pay support for beneficiary’s comfortable support means support in the manner to which beneficiary was accustomed. 
iii. Disposition: duty breached, but because of exculpatory clause in instrument, remand on amount trustee owed H’s estate 
d. Rights of the Beneficiary’s Creditors
i. Discretionary Trusts 
a. Basic rule: most creditors of a beneficiary can’t force a trustee to make a distribution from a discretionary trust to the beneficiary, but can seize any distribution once made. 
1. In some states, creditors can get a court order directing the trustee to pay creditor first if a distribution is made. 
2. Three classes can attach future interests: providers of necessities (e.g., doctors, grocers), US gov’t to satisfy tax liens, and in most jurisdictions, claimants for child and spousal support. 
b. UTC § 501: To the extent a beneficiary’s interest isn’t subject to a spendthrift provision, a court can authorize a creditor to reach the beneficiary’s interest by attachment of present or future distributions. 
c. UTC § 504: Whether or not a trust is spendthrift, a creditor cannot compel distributions that are subject to a trustee’s discretion, even if the trustee has abused discretion or the discretion is expressed in the form of a standard of distribution. To the extent a trustee hasn’t complied with a standard of distribution or has abused discretion, the court may order a distribution to satisfy a court order for child or spousal support, but only to the extent the trustee would’ve been required to distribute had the trustee complied with the standard/not abused discretion. 
ii. Spendthrift Trusts 
a. Basic rule: creditors can’t reach beneficiary’s interest even if the trust provides for mandatory payments to the beneficiary. In most states, trusts aren’t spendthrift unless they explicitly state, but in NY, all trusts are spendthrift as to income unless explicitly stated. 

1. US is only common-law jurisdiction that recognizes spendthrift trusts
2. Three classes can reach even spendthrift interests: providers of necessities (e.g., doctors, grocers), US gov’t to satisfy tax liens, and in most jurisdictions, claimants for child and spousal support. 
b. UTC § 502: A spendthrift provision is valid only if it restrains both voluntary and involuntary transfer of a beneficiary’s interest. A term is enough to restrain such transfers if it says the beneficiary’s interest is subject to a “spendthrift trust” or words of that effect. A beneficiary can’t transfer an interest so restrained and a creditor can’t reach it before its receipt by the beneficiary. 
c. UTC § 503: A spendthrift provision is unenforceable against a beneficiary’s child, spouse, or former spouse who has an order from the court for support, a judgment creditor who has provided services for the protection of the beneficiary’s interest, and a state or the federal gov’t. A claimant against whom a spendthrift provision can’t be enforced can get a court order attaching present or future distribution to/FBO the beneficiary. 
d. Scheffel v. Krueger (NH 2001) (p. 549)
1. Background: Beneficiary of a spendthrift trust had tort judgment against him; claimant tried to reach the trust. 
2. Holding: State law specifically allowed two exceptions to spendthrift trusts; tort claimants were not listed. Where a legislature lists specific exemptions, the court must assume no others were intended. 
3. Disposition: claimant couldn’t reach trust
e. Shelley v. Shelley (OR 1960) (notes p. 550)
1. Background: Beneficiary’s wife and children sought to attach his interest for child and spouse support. Trust was spendthrift. 
2. Holding: Court has power to limit application of provisions where such provisions are contrary to public policy. 
3. Disposition: Support claimants can reach spendthrift trust interests for income, but not principal. 

iii. Self-Settled Asset Protection Trusts
a. Basic rule: settlors can’t shield assets from creditors by creating a trust for settlor’s benefit. However, several offshore locations and a few states (AK, DE, NV, OK, RI, UT) provide for SSAPTs that do shield the assets from creditors.   
b. Common features of SSAPTs: offshore trustee (or trustee in an SSAPT-friendly state), a trust protector who has special non-fiduciary powers over trust administration, duress clauses that allow trustees to resist requests made under duress (e.g., a settlor requesting an accounting b/c of a court order), and flight clauses that allow the trustee can change the situs of the trust and move the trust assets if a claim against the trust looks to be successful. 
c. UTC § 505(a): Property of a revocable trust is subject to creditor’s claims during settlor’s lifetime. As for irrevocable trusts, creditors can reach the max amount that could be distributed to/FBO settlor. After settlor’s death, trust is reachable to settle estate administration costs and forced shares to spouse/kids, to the extent estate is insufficient. 
d. FTC v. Affordable Media (9th Cir. 1999) (p. 560)
1. Background: settlors, purveyors of a Ponzi scheme, put assets in an offshore SSAPT, were co-trustees and were appointed protectors of trust. Court ordered an accounting and co-trustee, acting under trust terms removed settlors as co-trustees and refused to comply with court order. Settlors appealed contempt charges.  

2. Holding: An inability to comply with a court order is a defense against contempt charges only when the inability to comply is not self-induced. 

3. Disposition: As trust protectors, settlors could remove and replace the offshore trustee and repatriate the assets as court ordered, so settlors remained in contempt. 

e. In re Lawrence (11th Cir. 2002) (notes p. 566)
1. Background: Settlor put assets in offshore SSAPT, retained power to appoint trustees. Ordered to repatriate assets, claimed impossibility. 
2. Holding: Where a person charged with contempt is responsible for the inability to comply, impossibility is not a defense. 
3. Disposition: settlor remained in contempt
iv. Trusts for the State-Supported 
a. When determining if a person has so little funds that she/he qualifies for Medicare or other support, federal law distinguishes between self-settled trusts and trusts created by another party FBO the needy individual. 

1. A self-settled revocable trust is considered entirely the funds of the person

2. For a self-settled irrevocable trust, gov’t will consider the maximum discretionary amount that can be distributed the funds of the person

3. For third-party-settled trusts, the gov’t will only consider the funds actually available, i.e., the funds the person has a legal interest in and availability to access. In other words, the trust isn’t considered the funds of the person unless there are mandatory income payments or the trust is discretionary support. A pure discretionary support is not the funds of the person. 

4. Gov’t cannot reach the trust assets if the trust is a supplemental needs trust, which is a third-party-settled trust to pay for needs the state will not cover.  

e. Powers of Appointment
1. Powers of Appointment:  give the donee (person who gives the power is the donee; person who creates it is the donor) the power to choose who has a future interest in the trust. 
i. Settlors create powers of appointment in order to delegate the ability to choose beneficiaries, and to postpone a decision about who should take. No special words or phrases are required to create a power; all that’s necessary is a manifestation (explicit or implicit) of settlor’s intent to create the power. 

ii. A power can be created in anyone: beneficiary, trustee, person with other interest in the property, or person with no interest in the property.
iii. If the power isn’t exercised: 

a. The instrument may provide for a taker in default of appointment, if the donee fails to appoint the next beneficiary.
b. If a general power donee doesn’t exercise and there’s no default taker, the gift reverts to the donor’s estate.

c. If a special power donee doesn’t exercise and there’s no default taker, the gift will be divided among the objects of the permissible class, if the class is defined and limited. If not, it will revert. 

iv. An appointment of property to a person not a permissible object is invalid, i.e., if donee has power to appoint remainder amongst settlor’s grandkids, and she tries to appoint it to someone other than a grandkid of the settlor, the appointment fails. 

v. Allocation: if a donee blends the appointive property and the donee’s property in a common disposition (e.g., a will), the blended property is allocated to the various interests in a way that increases the effectiveness of the disposition. 

a. Example: A’s special power of a trust worth $100,000 allows her to appoint only to her issue. She blended her own cash and trust cash. Her will says it’s devising A’s property and property over which she has appointment power, and leaves $100,000 to her widowed daughter-in-law and all else to her daughter. If A has assets of $350,000, her d-i-l gets $100,000 and the daughter in law gets the rest. If A had only $50,000 of her own, the daughter gets the $100,000 trust assets and the d-i-l gets only $50,000. 
vi. Appointee: person who receives property through exercise of a power
vii. Capture: when the donee of a general power manifests an intent to assume control of the appointive property for all purposes and not just for appointive purposes. Usually occurs when holder of a general power leaves a will devising all property and all which they have power over appointment; the doctrine assumes that the donee is exercising the general power to her estate, and then bequeathing her estate to her beneficiaries. 
viii. General power: exercisable in favor of anyone, including the holder of the power/holder’s estate. In most jurisdictions, donee of a general power can appoint outright, in further trust and can create new powers of appointment
ix. Imperative power: power created when instrument manifests an intent that, should a special power not be exercised, the permissible objects will benefit anyway. See Loring. 
x. Lifetime power: general or special power exercisable during life
xi. Relation-back doctrine: at common law, the doctrine that the donee only “fills in the blank” left by the testator/settlor, and the appointee is seen as receiving the property straight from the donor.

a. Under federal tax law, the relation-back doctrine does not apply where general power is involved. Until the donee exercises the power, the donee is treated as the owner for estate, gift, and income tax purposes.
xii. Special power: exercisable in favor of anyone except the holder of the power. In most jurisdictions, donee of a special power can’t appoint in further trust; can only appoint outright, unless instrument says otherwise. 

a. Nonexclusive special power: donee must appoint some amount to each permissible object, e.g., if nonexclusive power says “to give to my children,” she must give each child something, but has the power to say how much each gets.

b. Exclusive special power: donee can appoint all the property to one member of the permissible objects, or give some to all, or split it among permissible objects however donee wishes.

xiii. Testamentary power: general or special power exercisable by will.
2. Ownership of and creditors’ access to property subject to a power
i. UTC § 505(b): During the period a power of withdrawal can be exercised, the holder is treated in the same manner as the settlor of a revocable trust to the extent the property is subject to the power. 
ii. Irwin Union Bank v. Long (Ind. 1974) (p. 592)
a. Background: H had general power of appointment over trust corpus. Ex-W had divorce decree against him; sought to attach trust to the extent of the judgment. Trustee argued that since H had never exercised the power, no creditor could reach the trust. 

b. Holding: Where a power is a general power, the power is beneficial to the donee, but if he didn’t create it and hasn’t exercised it, his creditors can’t reach the property nor compel him to exercise the power. 

c. Disposition: W couldn’t attach trust unless and until he exercised the power. 

iii. Several states, including NY, and UTC § 505(b) and Restatement Third of Trusts § 56, reject Long and hold that creditors can reach appointive property that’s appointable under a general lifetime power, although in some jurisdictions they have to exhaust the donee’s own assets first. 
iv. Some of these jurisdictions also find that creditors can reach general testamentary power property too, but only at the donee’s death. UTC is silent on this point. NY doesn’t allow creditors to reach general testamentary power property. 
v. Note also that when the donee is also the donor, creditors can reach the property. 
vi. Creditors cannot reach special power property because the donee has no pecuniary interest in it. 

3. Exercising the power
i. UPC § 2-608: In the absence of terms in a power stating it must be exercised by reference, terms in a residuary clause exercise a power of appointment held by the testator only if the power is a general power and the creating instrument does not contain a gift if the power is not exercised or the testator’s will manifests an intention to include the property subject to the power. 
ii. UPC § 2-704: If an instrument creating a power of appointment states explicitly it must be exercised by reference, it is presumed that the donor’s intent in requiring the donee to make specific reference was to prevent an inadvertent exercise of the power. 
iii. Beals v. State Street Bank (MA 1975) (p. 607)
a. Background: H’s will left income of estate’s residue to wife, remainder equally to each living daughter and issue of deceased daughters; income from their share to the daughter/issue, and they had testamentary general power over the principal. If no appointment, default taker was H’s intestate heirs. One daughter’s will didn’t expressly exercise power, but left residue to a niece. Exercise?
b. Holding: There is a presumption of exercise of a general testamentary power in a will’s residuary clause.
c. Disposition: Exercise of the power; niece takes. 
d. Note: Case also raised a conflict of laws question: should law of H’s jurisdiction govern, or daughter’s? Court found that the exercise of the power in the will should be considered under the law of the law governing the trust under which the power was created (NY in this case). 

iv. Loring v. Marshall (MA 1985) (p. 618)
a. Background: Will gave nephew special appointment power over the principal to his wife and issue, but only income from the principal could be appointed to a widow living at the testator’s death. Nephew exercised power over the interest – income to his widow – but didn’t exercise power over principal, just left residue of estate to widow. She definitely gets the income, but who takes the principal at her death?
b. Holding: When a specific power isn’t exercised, it goes in equal shares to the class members for whom it could have been exercised. 
c. Disposition: Principal to nephew’s son
f. Powers of Modification, Termination, and Trustee Removal
1. Note: modification and reformation not the same! Modification changes the trust (e.g., because of unforeseen changed circumstances) even though the instrument was what the settlor wanted. Reformation is correction of error.  
2. Basic rule of modification/termination during settlor’s life: if the settlor and all the beneficiaries consent, an irrevocable trust (whether or not it’s spendthrift) can be modified or terminated. Trustee not a party to decision.

3. Basic rule of modification/termination after settlor’s death: 

i. English method: trust is considered beneficiaries’ property and it continues only at their sufferance. If they agree, they can modify or terminate it.
ii. American method: Claflin doctrine states that if termination or modification is contrary to a material purpose of the settlor, the beneficiaries cannot modify or terminate the trust. 
a. Basically, a trust cannot be terminated if it is spendthrift, if the beneficiary can’t receive principal till after a certain age, or if the trust is for the beneficiary’s support.

b. Courts are more likely to allow modification of administrative terms than dispositive terms, and more likely to allow invasion of principal for support than any other kind of dispositive modification. 
4. Presumption of revocable or irrevocable? In all states but CA, Iowa, MT, OK, and TX, a written trust is irrevocable unless it states or implies otherwise. In the named states, a written trust is revocable unless otherwise stated. UTC § 602 accords with the minority view. 

i. Note that unless the terms of the trust provide otherwise, a revocable trust cannot be revoked by will. 
5. UTC § 410(a): A trust terminates to the extent it is revoked, expires pursuant to its terms, has no remaining purpose to achieve, or the purposes remaining are unlawful, impossible, or contrary to public policy. 
6. UTC § 411: A non-charitable irrevocable trust may be modified or terminated by consent of the settlor and all the beneficiaries. Settlor’s power to consent can’t be exercised by an agent unless expressly authorized by a POA or settlor’s court-appointed conservator or guardian. Such a trust can be terminated upon consent of all the beneficiaries if the court concludes that continuance is not necessary to achieve a material purpose of the trust, and can be modified upon all their consent if the court concludes that modification isn’t inconsistent with a material purpose.
7. UTC § 412: The court can modify or terminate administrative or dispositive terms of a trust if, because of circumstances unanticipated by the settlor, modification or termination will further the trusts’ purposes. The court can modify a trust’s administrative terms if continuation on existing terms is impracticable, wasteful, or would impair the trust’s administration. 
8. UTC § 413: If a particular charitable purpose becomes unlawful, impracticable, impossible, or wasteful, the trust doesn’t fail and the corpus doesn’t revert to settlor/settlor’s heirs; the court can apply cy pres to modify or terminate the trust in a manner consistent with the settlor’s charitable purposes. 
9. UTC § 414: A trustee can terminate a trust that has a value of less than $50,000, after notifying the beneficiaries, if the trustee determines that the value is insufficient to justify the cost of administration. The trustee must then distribute the remaining property consistent with the terms of the trust. A court can modify or terminate such a trust, or remove a trustee and appoint another, if the value of the trust is insufficient to justify the cost of administration. 
10. UTC § 415: The court may reform the terms of a trust to conform to the settlor’s intent if clear and convincing evidence demonstrates that both settlor’s intent and the terms were affected by a mistake of fact or law. 
11. UTC § 416: A court may modify the terms of a trust in a manner not contrary to settlor’s intent in order to achieve settlor’s tax objectives, and court may provide the modification is retroactive. 
12. UTC § 808: If a trust is revocable, a trustee may follow a settlor’s direction that is contrary to the terms of the trust. The terms of a trust may confer upon a trustee or other person a power to direct modification or termination of the trust. If the terms of a trust give another person the power to direct the actions of the trustee, the trustee shall act in accordance with the exercise of power unless it’s manifestly contrary to the terms of the trust or the trustee knows that compliance would be a serious breach of fiduciary duty. 
13. UTC § 706: A settlor, co-trustee, or beneficiary may request a court to remove a trustee, or a court may do so sua sponte, if the trustee has committed a serious breach of duty, if lack of cooperation among co-trustees is impairing administration, because of unfitness or unwillingness of the trustee to administer the trust effectively, or removal is requested by all the qualified beneficiaries and court believes removal would best serve their interests and would not be contrary to a material purpose of the trust.
14. In re Trust of Stutchell (OR 1990) (p. 574)
i. Background: Life income beneficiaries wanted to modify trust so that the remainder beneficiary would have life income, remainder to heirs. Motivation was so remainder beneficiary would continue to qualify for state aid (was in a home for developmentally disabled). 
ii. Holding: A trust may be terminated if all beneficiaries agree, none is under a legal disability, and the trust’s purposes wouldn’t be frustrated by the modification. Such a rule doesn’t apply to modification. 
iii. Disposition: No modification allowed.
15. In re Estate of Brown (VT 1987) (p. 580)
i. Background: Trust established for income to a couple for their support, remainder to their children. Couple wanted trust terminated, remaindermen agreed. Trustee appealed. 
ii. Holding: An active trust may not be terminated even upon agreement of all beneficiaries, if a material purpose remains unfulfilled.
iii. Disposition: Support trust couldn’t be terminated. 
g. Trust Administration: The Fiduciary Obligation
1. Fiduciary obligation is, in trust law, the duties of loyalty, prudence, and the subsidiary rules that reinforce these duties.  
i. Fiduciary duty is the primary way trust law minimizes agency costs. Rather than stating limits on trustees’ powers, which would increase costs, we give trustees broad powers coupled with fiduciary duty; the duty’s purpose is to deter a trustee acting in bad faith or negligence.
ii. Trustees have three broad functions: administration, distribution, and investment; they need legal power to carry out these functions. Most states have enacted laws that either trustee basic powers or allow settlors to incorporate by express reference other laws enumerating trustee powers the settlor wants trustee to have, or both. 
iii. UTC § 815: A trustee may exercise powers conferred by trust’s terms and, except as limited by the trust, all powers over the trust property which an unmarried competent owner has over individually owned property, and any other powers appropriate to achieve the proper investment, management, and distribution of the property, and any other powers conferred by law.  
iv. UTC § 816: A trustee may collect trust property, accept or reject additions thereto, acquire or sell it, exchange or partition it, deposit trust money with a regulated financial services institution, borrow money, mortgage trust property, improve or repair real property in the trust, pay or contest claims against the trust, pay taxes, make loans, pledge property to guarantee loans, make distributions, and other enumerated legitimate exercises of trustee power. 
2. The Duty of Loyalty 
i. Basic rule: trustee must act loyally to all the beneficiaries equally; can’t self-deal or favor some at the expense of others. 

a. Only defenses to self-dealing are that the settlor or all the beneficiaries authorized the act after full disclosure. 
ii. UTC § 703: Co-trustees unable to act unanimously may act by majority decisions. If a vacancy occurs, the remaining co-trustees may act for the trustee. A co-trustee must participate unless unavailable because of absence, illness, disqualification, temporary incapacity, or because she/he has properly delegated the duty to another. A co-trustee can’t delegate to another trustee where the settlor expected the trustees to act jointly. Each trustee shall exercise reasonable care to prevent a co-trustee from committing a serious breach of trust and to compel a trustee to redress such a breach. If a trustee dissents from an action, notified the others of his/her dissent, and who then joins in the action is not liable for the action unless it’s a serious breach of trust.
iii. Hartman v. Hartle (NJ 1923) (p. 779)
a. Background: Executors were charged with selling T’s property and distributing it to her kids. They sold it to one of the executor’s brothers-in-law at a reduced price, and the brother-in-law actually bought it for the executor’s wife, who then sold it at a profit.
b. Holding: Trustees can’t purchase from themselves at their own sale, and neither can their spouses, without leave from the court. 
c. Disposition: Executors had to share the profits of the resale
iv. In re Gleeson’s Will (Ill. 1955) (notes p. 780)
a. Background: T left her land to C, who was already renting it, FBO T’s kids. C held over on the lease for one year, although he upped his rent payments. 
b. Holding: A trustee cannot deal in his individual capacity with trust property. 
c. Disposition: By holding over, C was self-dealing; he could be a tenant or trustee, but not both, so was liable for the lost profit kids could’ve made while he was on the land.
v. In re Rothko (NY 1977) (p. 783)
a. Background: Executors of artist’s estate (principal assets his paintings) sold paintings quickly and cheaply to museums/galleries in which they had interests

b. Holding: A trustee must refrain from putting himself in a position where his interest conflicts with the beneficiaries’. A trustee who is guilty of a breach of trust in the sale of trust property is liable for the difference in price.  

c. Disposition: Executors owed estate about $9.2 million
3. The Duty of Prudence
i. UTC § 804: A trustee shall administer the trust as a prudent person would, considering trust purposes, terms, distributions, other circumstances, and exercising reasonable care, skill, and caution.
ii. UTC § 805: A trustee may incur only those costs that are reasonable in relation to trust property, trust purposes, and trustee’s skills when administering the trust. 
iii. UTC § 806: A trustee who has special skills or expertise, or who is named trustee in reliance upon trustee’s assertion of his/her special skills, shall use them. 
iv. Uniform Prudent Investor Act §2: A trustee shall manage trust assets as a prudent investor would, considering such things as general economic conditions, possible effects of inflation and deflation, the role the investment plays in the trust, expected total return, other resources of the beneficiaries, need for liquidity or preservation of capital, and tax consequences. 
v. Uniform Prudent Investor Act §3: A trustee shall diversity trust investments unless the trustee determines that special circumstances dictate that the trust’s purposes are better served without diversifying. 
vi. Uniform Prudent Investor Act §4: In a reasonable time after accepting a trusteeship, a trustee shall review the trust assets and make and implement decisions concerning the retention and disposition of the assets in order to bring the portfolio in compliance with the trust’s purposes. 
vii. Uniform Prudent Investor Act §9: A trustee may delegate investment and management functions that a prudent trustee of comparable skills could properly delegate under the circumstance, exercising reasonable care, skill and caution in making the delegation. A trustee who does so isn’t liable for the actions of the agent. 
viii. Traditional law (the “prudent man” standard) restricted trustees’ ability to invest. Some states restricted trustees from investing in anything not explicitly authorized by the trust, and some refused trustees to delegate investing to others. This meant trusts would invest heavily in “safe” investments – low return bonds, mostly – which were actually significant risks in times of high inflation. 

a. Shriners v. Gardiner (AZ 1987) (notes p. 819): 
1. Background: Remainder beneficiary sued trustee (also life income beneficiary) for delegating investment decisions. Trustee was an individual w/o investment experience; delegated decisions to her brother, who was an investment banker and also the alternate trustee (i.e., if she’d resigned, he would’ve been trustee). 
2. Holding/Disposition: Court found she was liable for delegating, because that’s impermissible, but found that the loss the trust suffered was due to embezzlement by a third party, which wasn’t a harm caused by the delegation, so trustee didn’t owe damages. 
ix. Modern law (i.e., 1990s) introduced the “prudent investor” standard, which implements three reforms to traditional law: increased sensitivity to tradeoff between risk and return, diversification imperative, and reversal of the non-delegation rule. 
a. Estate of Collins (CA 1977) (p. 798): case before reforms, but applied a prudent investor standard and held trustees liable for not diversifying and investing in real estate deals without investigation of the borrowers or the collateral
b. Under modern law, the trust portfolio is examined as a whole, rather than looking at each investment in isolation. 

c. Reforms recognize multiple kinds of risk (market, industry, firm, and uncompensated) and recognize that while market risk is a risk of all securities, industry and firm risk can be decreased through diversification of the portfolio. Uncompensated risk, which results from not diversifying should be avoided – it’s risk that has no reward, e.g., owning 80% treasury bonds is uncompensated risk because there’s no reward to offset the risk such bonds pose if inflation rises. 

d. In re Estate of James (NY 1997) (p. 806)
1. Background: Trust invested 71% in Kodak, stock plummeted, reducing trust value by more than half. 

2. Holding: A fiduciary may invest in such securities as would be acquired by prudent persons seeking reasonable income and preservation of capital. 

3. Disposition: Lack of diversification not in interest of life-income beneficiary; trustees held liable
e. Calculating damages: the goal of damages is to make the beneficiary whole. Figuring damages when the wrong was retaining assets that should have been sold, as in James, is difficult, because while we can spot with hindsight when something should have been sold and what would’ve been recovered, we don’t know what securities would’ve been purchased in return, and thus what the lost profit is. 

4. Impartiality and the Principal and Income Problem 
i. UTC § 803: If a trust has two or more beneficiaries, the trustee shall act impartially in managing, investing, and distributing the trust assets. 
ii. Equitable adjustment: unless settlor provides otherwise, trustees can reallocate receipts to principal or to income as necessary to balance the tension between maintaining the highest total return and the need to allocate receipts between principal and income beneficiaries. Accord Uniform Principal and Income Act § 104.
iii. Unitrusts: settlor sets the percentage value of trust prinicpal that must be paid to the income beneficiary each year, and the principal is revalued each year. Example: income beneficiary entitled to 5% of value, and principal is $1 million, they get $50,000; if value next year is $1.2 million, they get $60,000. 
iv. Dennis v. RI Hosp. Trust (1st Cir. 1984) (p. 821)
a. Background: Trust’s assets were real estate producing high income but which weren’t appreciating; trustees sold at low points in value, leaving little principal to remaindermen. Trustees also failed to provide accountings or to maintain the property while trust owned it. Remaindermen sued for breach of duty. 
b. Holding: A trustee owes duty to principal as well as income beneficiaries; can’t favor only one class
c. Disposition: trustees liable for breach
v. In re Heller (NY 2006) (handout)
a. Background: Trustees (who were also some of the also remaindermen) elected to change a trust’s accounting to unitrust, which had the effect of reducing income beneficiary’s income by half. She sough annulment of the election. 
b. Holding: Prudent Investor Act allows for equitable adjustment of principal and income. When a trust’s assets are primarily non-appreciating assets producing high income, a unitrust selection will initially result in lower income to income beneficiaries, until the portfolio is diversified. A trustee owes an undiluted duty to both income and principal beneficiaries.
c. Disposition: Unitrust election not overturned
5. Sub-rules relating to the trust property 
i. Duty to collect and protect trust property
ii. Duty to earmark trust property
a. Partial exception: institutional trustees may hold trust assets (e.g. cash, stocks in street name) in a common account it operates. However, trustees must keep strict records as to what shares belong to which trust. 
iii. Duty not to mingle trust funds with trustee’s own 
a. Partial exception: institutional trustees that have banking departments may bank trust monies with their banking dep’t. 
iv. Duty to inform and account 
a. UTC § 813(a): A trustee shall keep qualified beneficiaries reasonably informed about the trust’s administration and material facts needed by them to protect t heir interest. A trustee shall promptly respond to a beneficiary’s request for such information. 
b. CA law goes farther, requiring trustees to release trust info upon request to any beneficiary or heir. 
c. UTC § 105(a)(8)-(9): The terms of the trust prevail over any UTC provision except the trustee’s duty to notify qualified beneficiaries over age 25 of the existence of an irrevocable trust, the identity of the trustee, and their right to request trustee’s reports; and the trustee’s duty to respond to such requests. 
d. Fletcher v. Fletcher (VA 1997) (p. 832)
1. Background: Single instrument set up more than one trust; trustee refused to release the entire document to beneficiaries at their request, but only the pages mentioning their trust; also refused to provide list of trust assets. 
2. Holding: A beneficiary, as an equitable owner of property, is not to be kept in ignorance. The trustee has a duty to inform the beneficiary, upon request, all about the trust and its assets.
3. Disposition: Trustee had to release info
e. Nat’ Acad. v. Cambridge Trust (MA 1976) (p. 839)
1. Background: H left money in trust for W, income to her only if she didn’t give or lend money to her family and only if she didn’t remarry. At her death or failure to comply, remainder to Academy. W did remarry, did give money to family, but didn’t tell trustee, who also didn’t ask. Made 20 years’ worth of payments before she was found out. Academy sued trustee to revoke approvals of accountings, get money restored. 

2. Holding: If a person makes a representation of fact in relation to a subject he can find out about, the representation is false, and another acts in reliance upon it and is damaged by it, the representation is fraud. 

3. Disposition: trustee liable because said woman wasn’t remarried in its accountings, could’ve found out she was, and didn’t
e. Charitable Trusts
1. Formation 
i. UTC § 405(a), (b): Charitable trusts can be created for relief of poverty, advancement of education or religion, promotion of health, government, or municipal purposes, or other purposes beneficial to the community. If the trust’s terms aren’t specific as to purpose, the court may select one or more purposes or beneficiaries, but the choice must be consistent with the settlor’s intent. 
ii. Shenandoah Valley Nat’l Bank v. Taylor (VA 1951) (p. 729): 
a. Background: Testator left his estate in trust for local school kids, income to be paid twice a year before school holidays. The intestate heir, a second cousin, sued to overturn the trust, claiming it wasn’t for a charitable purpose. 
b. Holding: If a trust’s purpose is charitable, the trust should be sustained, but if the testator’s purpose was only benevolent, the trust must be declared invalid as violating the Rule Against Perpetuities. 
c. Disposition: trust was benevolent, not charitable, and thus void. Estate to intestate heir. 
iii. Charitable trusts are valid so long as the expressed purpose is charitable. They are exempt from the Rule Against Perpetuities. They do not require a stated beneficiary (i.e., the trustee can determine which charity receives the property), but the trust will fail if the stated beneficiary is a political party (such trusts are against public policy).
iv. Trusts deemed charitable under state law may not qualify for federal tax exemption. To ensure that the trust receives the exemption, the drafting attorney should specify the charity benefiting and whether the charity is tax-exempt under the Internal Revenue Code.  
2. Modification 
i. UTC § 413 (cy pres): If a charitable trust’s purpose becomes unlawful, impracticable, impossible, or wasteful, the trust doesn’t fail, the property doesn’t revert to the settlor/settlor’s estate, and the court may apply cy pres to modify or terminate the trust in a manner consistent with the settlor’s intent. 
a. If a provision of a charitable trust will distribute property to a non-charitable beneficiary, the trust prevails over the court’s power to apply cy pres only if the trust is to revert to the settlor and the settlor is living, or fewer than 21 years have elapsed since the trust was created. 
b. General charitable intent is presumed, and the burden is on the party opposing cy pres to prove that the donor had either no charitable intent or had specific intent. 
ii. In re Neher (NY 1939) (p. 738): 
a. Background: Will left property in trust to a town “with the direction” that the property be used as a hospital. Town council wanted the gift, but the town’s hospital needs were met, and they wanted to put an administrative building there instead. 
b. Holding: First issue is, did the settlor have general or specific intent? If general, move to second question; if specific, no cy pres. Second question is, is a grafted direction to a general gift impossible, impracticable, illegal, or wasteful? If it is, cy pres can be applied. 
c. Disposition: settlor’s intent general and direction impracticable; testamentary trust modified 
iii. Obermeyer v. Bank of America (ME 2004) (handout):
a. Background: Trust left remainder to Washington University’s dental school. WU later closed its dental school, but wanted court to apply cy pres so school could use the funds for dental education through the medical school. 
b. Holding: Three requirements to meet before cy pres can be applied: trust must be valid charitable trust, must be impossible/illegal/impracticable to carry out trust terms, and settlor’s charitable intent must have been general, not specific. General intent may be indicated by factors such as gifts of money (land indicates specific intent), or by lack of reverter clause, or if a gift was made outright instead of in trust (trust indicates specific intent). 
c. Disposition: Cy pres applied; gift to medical school’s dental program. 
iv. Cy pres is generally accepted when it’s demonstrated that a) there was general charitable intent and b) that the purpose has become impracticable, illegal, or impossible. 19 jurisdictions follow the UTC and allow cy pres when the purpose has become wasteful 

v. Cy pres is distinct from administrative deviation, which is modification of the administrative terms of a trust when compliance would defeat or substantially impair the accomplishment of the trust’s purposes. 

vi. Charitable trusts that are racially discriminatory will not have the discriminatory clause enforced if the trustee is a governmental body, as such trusts violate the Equal Protection Clause. Gender-discriminatory trusts with governmental trustees may not be unconstitutional but may violate other federal or state laws. If the trustee is a private person, enforcement is not unconstitutional as discriminatory state action. 
vii. Buck Trust (p. 743): In 1975, Beryl Buck left $9 million in trust to the San Francisco Foundation, a charitable organization benefiting five communities in the Bay Area. Her trust specified that it was to be spent on the needy in Marin (one of the five communities served by the Foundation). By 1984, the value of the trust had ballooned to $300 million, and the Foundation petitioned the court to apply cy pres and modify the trust so the Foundation could use the funds for all five communities. This caused a community uproar; some felt that the application of cy pres would violate the testator’s intent, and some felt that it was wrong that so much money should be directed for the benefit of the richest area in California. Eventually, the Foundation resigned as trustee and the court dismissed the petition. A new foundation was created to act as trustee of the trust, and the beneficiary – the needy of Marin – remained unchanged.

viii. Barnes Foundation (p. 746): Dr. Albert Barnes collected what may have been the finest private art collection in American history. He displayed it in a gallery open only to the working class, and when he died, left it in trust to the Barnes Foundation, the by-laws of which were rigid. Trustees (Barnes Foundation at first, now Lincoln University) were not allowed to sell or loan any paintings, to move the paintings from where Barnes had hung them, to charge entrance fees to the gallery, to host receptions or banquets in the gallery, or invest in anything other than low-yield government bonds. Over the years, the trustees have petitioned the court to apply cy pres to loosen some restrictions, often because the trust-dictated investment plan of the trust left the foundation in precarious financial conditions. The court has allowed a nominal entrance fee, opening the gallery to the general public, and hosting fundraising events. The biggest battle came in 2002, when trustees petitioned to move the gallery, which was allowed in 2004. 
3. Supervision 
i. UTC § 405(c): The settlor is one of the parties that can sue to enforce the trust.
ii. Herzog Foundation v. University of Bridgeport (CT 1997) (notes p. 750)
a. Background: Herzog Foundation gifted funds to provid scholarships to nursing students to the University of Bridgeport. In 1991, the University closed the nursing school and added the Foundation funds to its general endowment. Foundation sued to reestablish the scholarships or give the money to another institution that would. 
b. Holding: Basing its reasoning on the Restatement Second of Trusts § 391, the court said, “[T]he donor of a charitable gift has no standing to enforce the terms of a gift unless the donor ‘had expressly reserved the right to do so.’ The exclusive enforcement power is in the state attorney general, who alone has standing to enforce the terms of the gift.”
c. Disposition: Foundation had no standing to sue for enforcement.
iii. Smithers v. St. Luke’s (NY 2001) (p. 751)
a. Background: R.B. Smithers gifted $10 million to St. Luke’s for the establishment of an alcoholism treatment center. Smithers remained involved in the management of the funds and the center; he withheld funds at one point when he felt the hospital wasn’t living up to the terms of the gift agreement. After negotiations, he completed the gift. After his death, the hospital notified his widow, A. Smithers, that it planned to sell the building housing the center. Suspicious, A. Smithers demanded an accounting, which revealed the hospital had misappropriated more than $5 million, transferring gift funds to other programs. A. Smithers brought suit on behalf of her husband’s estate to have the terms of the gift enforced.
b. Holding: “The donor of a charitable gift is in a better position than the Attorney General to be vigilant and, if he or she is so inclined, to enforce his or her own intent.” As administrator of her husband’s estate, A. Smithers inherited the standing that her husband would have had. 
c. Disposition: Widow had standing to enforce husband’s gift’s terms.
d. Dissent: argued that if the gift doesn’t provide for a reversion to the donor/donor’s estate, the interest of the donor and the donor’s heirs is extinguished; therefore, the widow does not have standing. 
iv. Bishop Estate (p. 763): Bishop Estate was a highly regarded and very wealthy Hawaiian charity. The trustees were appointed by the justices of the Hawaiian Supreme Court, and the purpose of the trust was the establishment and maintenance of two schools (one for girls, one for boys). The trusteeships were coveted, highly paid positions, and the Board had a close – or perhaps corrupt – relationship with the Hawaiian government. A community backlash erupted against the actions of one trustee, and investigations revealed trustees mismanaged funds and got generous kickbacks and other personal benefits. Trustees fought back against the investigations, obstructing the legal process, but were eventually cornered by the IRS. The charitable tax exemption was revoked, the trustees removed, and economic sanctions levied against them, including a $85 million bill for back taxes. The probate court took over, establishing a new selection process for trustees and new administrative procedures. 
v. Smithers and UTC § 405(c) are departures from traditional law, which held that only beneficiaries have standing to enforce a trust’s provisions (lacking reversionary interest in the settlor). 

vi. Beneficiaries with special interests may have standing to enforce the terms of a charitable trust. The person must be able to show that he is entitled to receive a benefit from the trust not available to the public or an average beneficiary. Example: a parishioner can sue to enforce the terms of a trust established to benefit her church. 

vii. The IRS imposes tax penalties on private charitable foundations that don’t annually distribute income that equals 5% of the value of the endowment. Foundations can avoid the tax penalties if they distribute less income but make up the shortfall with principal. 






� Uniform Simultaneous Death Act


� Uniform Transfers to Minors Act


� Before the rise of the corporation, commercial trusts were a common form of business organization. Today the commercial trust is most commonly seen in pensions (including the ERISA), mutual funds, and other kinds of structured finance transactions. 
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