Trusts & Estates

I. INTRODUCTORY MATTERS

1. General Concepts:

· Donative Trusts – a trust where one person, the donor/settlor, gives property to another, the trustee, to manage for the benefit of a third party, the beneficiary

· Concerns – agency problems and costs, the benefits and detriments of third party control and trust governance

· Controlled by fiduciary duties – very high standard

· Intestate estates – an estate without a will

· Concern – need to craft default rules for people who don’t draft wills

· Majoritarian default rules – structure the laws to reflect what people would generally want or expect

· Penalty default rules – make the default something people won’t want in order to force them to contract around them, affirmatively structure the relationship

· Testate estate – an estate with a will

· Concern – unlike other contracts, there isn’t necessarily consideration for a will

· Need to substitute with other formalities – witnesses, writings, ceremonies

· But formalities need to be kept as a means, not an end

· Will contests – why and when do we allow people to contest a will

· Need to be able to deal with interpretive problems or changed circumstances between will execution and T’s death

· Limitations on the right to devise – freedom of testamentary intent v. need to protect spouses and children

· Non-probate transfer – property that transfers upon death without going through the probate court

· Free market competitors to the probate system – a motivation for probate changes

2. The Policy of Passing Wealth at Death: 1-2, 10-20, 845-49.
· General Issue - why allow the passing of wealth at death?
· Arguments in favor of inheritance:

· Private security system, safety net – you can take care of your family, or reward them for taking care of you

· Protection of the private property earned and accumulated during your lifetime

· Encourages savings

· Provides an incentive to work and accumulate

· Reinforces family ties

· Arguments against inheritance:

· Passing of wealth concentrates wealth in the hands of the few – incompatible with democracy

· Preserves inequality of opportunity, perpetuates wide disparities in the distribution of wealth society-wide
· Why we now have estate and gift taxes levied primarily on the rich

· Except that inheritance isn’t the only thing that factors into this – lifetime expenditures on future generations as well

· Allows laziness, complacency, etc

· Striking a balance – allow the transfer of wealth at death but tax the estates

· Determining the passing of wealth – T’s/decedent’s intent is the critical factor, need to try to give effect to decedent’s intent

· Limitations? Can’t really let people do whatever they want in their wills

· They’re not around to feel the effects

3. The Problem of the “Dead Hand”: 20-30.

· General Issue – to what extent should a person be able to use wealth to influence behavior after death?
· Restatement 3d 10.1 – Donor’s Intention determines the meaning of a donative document and is given effect to the maximum extent allowed by law
· Controlling consideration in determining the meaning of a donative document is the donor’s intention
· Basic principle - Freedom of disposition
· Curtailed only to the extent that donor attempts to make a disposition or achieve a purpose that is prohibited or restricted by an overriding rule of law 
· Courts can’t generally question the authority, wisdom, fairness or reasonableness of disposition decisions
· What might limit freedom of disposition
· Spousal rights
· Creditors’ rights
· Unreasonable restraints on alienation or marriage
· Provisions promoting separation or divorce
· Impermissible racial or other suspect categoric restrictions
· Provisions encouraging illegal activity
· Rules against perpetuities and accumulations
· Shapira v. Union National Bank, 1974
· Bequest to son conditioned on his marriage, within a certain time period to a jewish girl whose both parents were jewish
· Underlying concept – father gets to decide what happens to his property when he dies, testamentary freedom and control

· Son challenged the condition on:

· Constitutional grounds – infringed fundamental right to marry under the 14th amendment ( failed b/c no state action so no constitutional right at stake

· Underlying conclusion – it’s not unconstitutional to disinherit your children, the right to receive property by will is a creature of law
· Common law grounds – condition violates common law and public policy, that the condition is unreasonable ( failed b/c court found condition reasonable 

· Potential policy concerns – laws need to favor families and marriage, cant allow actions to disrupt families

· Not imposing a total restraint on son’s actions

· Total restraints on marriage are void as against public policy

· Not totally preventing marriage or encouraging the break-up of a family

· Partial restraints are judged by a reasonableness standard

· Condition was reasonable – on both temporal and geographic terms

· General concepts:

· Reasonableness standard used to evaluate transfers via will but not inter vivos transfers

· Inter vivos transfers are presumably the result of discussion and negotiation between the parties

· Factors determining reasonableness - Time, place, duration

· Restatement 2nd §6.2 – restraints to induce marriage within a religious faith are valid “if and only if under the circumstances the restraint does not unreasonably limit the transferee’s opportunity to marry.”

· A problem if a marriage permitted by the restraint is not likely to occur

4. Probate and Nonprobate Property: 30-38.

· Nonprobate property includes:
· Joint tenancy property, both real and personal – decedent’s interest vanishes at death leaving the whole property to the survivor 
· Life insurance – proceeds from the decedent’s policy are paid to the beneficiary upon receipt of a death certificate of the insured
· Contracts with payable on death provisions
· Interests in trusts – property is distributed according to the terms of the trust instead
· History and Summary of Administration/Procedures of a probate estate, p.31...
· Is probate necessary?
· There are administrative costs to the system
· And going through probate imposes delay on disposition and distribution 
· The system can be avoided by those who know how, but it might still be required for some assets 
· Some states exempt certain typically probated assets from the system – small estates, etc
5. Professional Responsibility: 48-54, 57-58 

· Duties to intended beneficiaries:

· Lawyer will have duties to clients and intended beneficiaries, even without privity
· Other derivative duties – if lawyer’s client is a fiduciary (executor or trustee), lawyer may have a duty to the beneficiary as well.

· How to identify an intended beneficiary? Extrinsic evid or not? 
· Lawyer’s notes – if no restriction on extrinsic evidence 

· Content of the will – might indicate beneficiary but be improperly executed 

· All states but NY have dropped the privity requirement 

· Simpson v. Calivas, 1994
· Disputed provision of the will ultimately leads to son’s suing lawyer for malpractice

· Probate court looked mostly to the will, excluded extrinsic lawyer’s nots, in interpreting will
· Modern trend – objective extrinsic evidence coming from the lawyer is being used/admitted

· Donor had privity with the lawyer, son was an intended beneficiary but had no direct contact with lawyer. Does attorney owe a duty to the son anyway?
· Son had injury but no standing to sue, under traditional rule

· Estate had standing to sue but no injury

· Court held that lawyers who draft wills owe a duty of reasonable to the intended beneficiaries 

· New rule – intended beneficiaries should be a consideration even if not technically in privity with the lawyer, lawyer owes duties of reasonable care to intended beneficiaries as well

· Basis – foreseeability of harm to the beneficiary creates duty, risk to persons not in privity is already apparent 
· Interplay between probate proceeding and malpractice suit – like this one, most courts reject the claim that conclusions reached by probate court as to T’s intent in a construction suit are determinative in a malpractice suit, b/c issues and evidentiary rules for proving intent are different in the two proceedings

· Conflicts of Interest:
· General concern – how can a lawyer represent parties with potentially conflicting interests?
· Need an engagement letter allowing the lawyer to share confidential information between the spouses 

· Not good business for a lawyer to represent all – will get caught between rights and interests of competing paying clients

· A. v. B., 1999
· Husband and wife go to the same lawyer. Husband has a child with mistress, and wanted to put another provision into his will 

· Mistress ultimately sues for palimony, conflict is missed and the same law firm that drafted the wills handles the palimony claim
· Firm either first needs representation agreements that allow for disclosure of confidential spousal information. Or firm needs to invoke ethical rules and withdraw completely 

II. INTESTATE SUCCESSION – Estate planning by Default Rule
1. Statutes of Descent and Distribution: Introduction: 59-62, UPC 2-101, 2-102, 2-103, 2-105.
· Importance of intestate rules – lots of people don’t make wills…
· That more people don’t make wills indicates success of default rules at tracking what the average decedent would have wanted – people wouldn’t rely on them if they didn’t represent their intentions (to a point)

· Partial intestacy – default rules also apply to portions of the estate that aren’t covered by the will

· Solution – use a residual clause in the will, catchall for all property not specifically disposed

· Policy considerations:
· Make sure the “right” people get the “right” share of the estate – try to mirror what the typical person would have wanted
· Favor spouse – society values marriage and its economic purposes, recognize likelihood decedent’s intent to give to the spouse

· Favor children –take care of dependents, remove burden from the state

· It’s ok to make rules strict b/c you can write a will and avoid them

· Recognize impact on interpretation of wills and trusts

· Determines standing for will contests – all intestate heirs have standing to contest will, b/c they’d take if will was defeated

· Heirs under the default rules:

· The living have no heirs, only heirs apparent/presumptive

· Legal definition – the takers in intestacy identified under the applicable statute at your death

· Assumptions about takers: Historic emphasis on bloodlines

· Lineal descendants take to the exclusion of collateral relatives and ancestors 

· Only spouses and blood relations are intestate heirs. In-laws and step relations do not take (everywhere but CA)

· Heirs apparent have only an expectancy interest, not a legal interest

· Can’t be transferred at law because not a real interest

· Purported transfers of expectancies might be enforceable at equity

· Choice of law issues – under which applicable statute?

· Personal property governed by law of decedent’s domicile

· Real property governed by law of jurisdiction where it’s located 

· Areas of variation

· Size of the spouse’s share

· Method of representation – if a child predeceases the decedent, leaving lineal descendants, how should the estate be split 

· UPC Provisions:

· §2-101 – Intestate Estate: Any part of a decedent’s estate not effectively disposed of by will passes by intestate succession to the decedent’s heirs as prescribed by this Code, except as modified by the decedent’s will

· §2-102 – Share of Spouse

· §2-103 – Share of Heirs Other than the Surviving Spouse

· §2-105 – No Taker – if there’s no taker at all, estate echeats to the state
2. Share of the Surviving Spouse: 62-65, UPC 2-102.

· General considerations:

· Spousal share is at least half in almost all states, if not more

· Seemingly reflects intent of average decedent 

· Why give to the spouse at all? Theories:

· Conduit approach – give to the spouse to then be given to the children eventually 

· Decedent intent – likely to match what decedent would have wanted 

· Recognition of marriage as an economic partnership

· UPC Provisions: Different amounts for different family situations

· Surviving spouse, no descendents, no parents ( all goes to the spouse

· In about all states

· Surviving spouse, surviving parents, no descendent ( S gets first 200,000 and ¾ of the rest, the remainder goes to the parents

· Skim off the top for support, everything before 200,000 goes to the spouse, so only in larger estates will anything go to other people

· Just over half of states – parents share with spouse

· Other states – all goes to the spouse

· Surviving spouse, surviving descendents (more complicated) ( surviving spouse gets all in certain situations, not in others…

· If all children are marital children ( spouse takes all
· Conduit theory in full force

· Problem – fails to anticipate changes to the family after death, when spouse takes most and has later non-marital children. Once spouse takes all, that’s permanent. Can distribute the full estate however she wants

· If not all children are marital children

· If decedent had other children

· If surviving spouse has other children

Summary of Descent and Distribution Statutory Schemes

S - surviving spouse
G - surviving grandparent (gp) of decedent

D - surviving descendent(s) of decedent
GD - surviving descendent(s) of gp
P - surviving parent of decedent
GG - surviving great-gp of decedent

SD - surviving descendent(s) of sibling       GGD - surviving descendent(s) of great-gp

Sib - surviving sibling of decedent; surviving descendent(s) of decedent’s parents

	Facts
	UPC 2-101 to 2-106             

	S; no D; no P
	102(1)(i) all S

	S; D
	102(1)(ii) all S only if D are also S’s and S’s only kids

102(3) $150K + 1/2 S if D are also S’s but S has others; 1/2 D

102(4) $100K + 1/2 S if one or more D is not S’s; 1/2 D

	S; no D; P
	102(2) $200K + 3/4 S; 1/4 P

	no S; D
	103(1) all D (per capita at each generation)

	no S; no D; P
	103(2) all P

	no S; no D; no P; Sib
	103(3) Sib (per capita at each generation)

	no S; no D; no P; no Sib; G or GD
	103(4) 1/2 paternal G; 1/2 maternal G or all to maternal or paternal if no survivors on other side – per capita at each generation

	no S; no D; no P; no Sib; no G or GD
	105 escheat to state; therefore no “laughing heirs”; note:  no great grandparents


· Complications:
· Length of the marriage – spouses are only people who can’t be disinherited, but should length of marriage affect spousal minimum, forced share?

· Domestic Partners and Intestate Succession: 65-67.

· Definition of spouse? Domestic partner?
· Leave it up to the states…

· Further complications – how does state recognition of domestic partner spousal inheritance rights interact with federal estate tax…

· Better to write a will in these situations because none of the suggested systems seem to work

· Registration scheme

· Multifactor approach – use facts/circumstances to evaluate “spouse”

· both

3. The Grizzly Problem of Simultaneous Death: 67-73, UPC 2-104, 2-702, Unif. Simultaneous Death Act (L&W 621).

· Policy concern – beneficiary can only take through intestacy if he really survived the decedent 

· USDA (1953) – if there is no sufficient evidence of survivorship, the beneficiary is deemed to have predeceased the donor.

· Property goes to next contingent beneficiary

· Advantage – property goes where donor would have wanted it in the end

· Advantage – avoid expenses and taxes of double probate

· Problem – defining “sufficient evidence of survivorship”

· Don’t want to assume survivorship too easily b/c then have to deal with double transfer

· Janus v. Tarasewicz, 1985

· Honeymooners killed by accidental ingestion of cyanide-laced Tylenol

· Husband dies at the scene

· Wife maintained on life support for a few days – conflicting evidence of when brain death occurred

· Survivorship an issue for life insurance policies and mother as contingent taker

· Court finds sufficient evidence that wife survived ( his life insurance amount went into her estate and was distributed according to her will

· Defer to the trial court’s decision on such a factual issue

· Could have played with “sufficient” and “survivorship” and come out the other way…

· Considers survivorship a fact that must be proved by a preponderance of the evidence by the party whose claim depends on survivorship
· UPC 2-104, 2-702 – reverses case, establishes new standards

· Need clear and convincing evidence of survivorship for 5 days to be a taker

· Increases both period of survivorship and evidentiary standard

4. Share of Descendants: 73-77, UPC 2-103, 2-106.

· UPC §2-103 – Share of heirs other than surviving spouse

· Any part of the intestate estate not passing to the spouse passes in the following order

· To descendants by representation 

· If no descendants ( decedent’s parents equally or to surviving parent

· If no descendants or parents ( descendants of decedent’s parents by representation 

· Siblings and their lines

· If none of those ( grandparents or descendants of grandparents by representation 

· Representation – what happens if a child predeceases the decedent but leaves his own descendants? (problems p. 76-77)
· At what level do we being dividing things up? In what shares?

· The fundamental issue is whether the division into shares should begin at the generational level immediately below the decedent or at the closest generational level with a descendant of the decedent alive

· English per stirpes (by the stocks) – vertical system

· Divide among all members (living or dead, as long as they have living descendants) of the generation after the decedent and then equally down those lines

· Next generation in each line moved into shoes of preceding generation – grandchildren step in for deceased child

· Advantage – treats each family equally. Each descendant gets an equal share, each of their descendants split. More or less follows normal inheritance patterns if everyone were alive.
· Disadvantage – later generations might get more than earlier generations, more than they would have

· Sitkoff’s favorite option

· Modern per stirpes – per capita with representation (1969 UPC)

· Go to first generation with a living descendant, and divide equally among members of that generation, divide equally down those lines

· Decedent’s estate divided into shares at the generational level nearest decedent where one or more descendants are alive, and provide for representation of deceased members of that generation by his own descendants

· Look first to see whether any children survived the decedent. 

· If so ( distribution is identical to that under English per stirpes. 

· If not ( estate is divided equally (per capita) at the first generation in which there are living takers

· Ex: if both of D’s children die before D, leaving 3 grandchildren ( each grandchild gets 1/3 and then subsequent generations split from there

· Advantage – older generations won’t get less than younger generations

· Representation is used only to bring surviving descendants of deceased descendants up to the level where a descendant is alive. 

· Treats each line beginning at the closest living generation equally

· Disadvantage – still a disparity at the bottom among people of the same generation 

· Per capita at each generation (1990 UPC § 2-106(b), Waggoner’s creation)
· Go to first generation where someone is alive, determine equal shares based on all members of that generation

· Living members take their share, remainder goes back into common pot to be divided equally among members of the next generation

· Advantage – people equally near, equally dead – descendants equally distant from decedent get the same amount, regardless of how many siblings they have

· Better achieves horizontal equity since all members of each generation get the same thing

5. Share of Ancestors and Collaterals: 78-83, UPC 2-103, 2-105, 2-107.

· After spouse, descendants, parents… collaterals take

· In all states, first line collaterals – siblings and their children – are takers after parents

· Use whatever method of representation the state has adopted, just according to sibling’s line

· If no first line collaterals – UPC escheats to state if there’s no one in the grandparent line, some states go another step and look to great-grandparent liens

· How to determine shares?

· Degree of relationship –  equal steps from the decedent take equal shares

· Estate passes to the closest of kin, counting degrees of kinship

· Parentilic – everyone on parents’ line beats everyone on grandparents’ lines

· Closer lines take first

· Concerns – how far do we really want to go before we cut off the laughing heirs

· Half-blood collaterals – treated the same as whole-blood relatives in most states

· Position of UPC 2-107

· In some states, half-blood relatives get half shares

· In other states, half-blood takes only when there are no whole-blood relatives of the same degree

6. Opting Out - Negative Wills and Disinheritance: 77-78, UPC 2-101(b).

· UPC 2-101(b) – allows a negative will, disinheritance (changes traditional rule)
· “A decedent by will may expressly exclude or limit the right of an individual or class to succeed to property of the decedent passing by intestate succession.” 

· Barred heir is treated as if he disclaimed his intestate share and then intestacy provisions applied to the remainder

· Complicated situations – better to leave a will

7. Succession Problems Regarding “Children”

· The Meaning of Children: Adopted, Posthumous, Nonmarital, Posthumously-Conceived Children: 83-94, 99-114 UPC 2-113, 2-114, 2-705, 2-108, Unif. Parentage Act (L&W 563).

· General issue – who’s a child for the purposes of inheritance 

· Adopted children – by statute, if you legally adopt a child ( child is a full legal descendant

· What happens to child’s biological family inheritance?

· Transplant theory – once child is put on new family tree, old family tree is completely cut off

· Limit ability to take from biological family, and biological family’s ability to take from child

· Benefit – simplistic and facilitates clean break

· Detriment – inflexible, doesn’t acknowledge child’s interests/intent, may not always fit situation

· Hall v. Vallandingham, 1988 – clean transplant for adopted children unless adoptive parent is step-parent, spouse of custodial biological parent

· Stepfather adopts children. Biological uncle dies and children could stand in for deceased biological father and take through intestacy 

· Because this was adoption by step-parent, could children still take from biological family?

· Court said no – they’re not losing anything b/c can take from new family tree, would be unfair to let them take twice
· “Because an adopted child has no right to inherit from the estate of a natural parent who dies intestate, it follows that the same child may not inherit through the natural parent by way of representation.”

· Because allowing dual inheritance would bestow upon adoptees a superior right

· Problems – this doesn’t seem fair either. Court seems to have ignored what the average parent would want – all parents involved would want their children tot ake

· UPC Provisions

· §2-113 – Individual related to decedent through two lines – only entitled to a single share based on the relationship that would entitle the individual to the larger share

· §2-114 – Parent and Child Relationship

· splits the difference, changes results in Hall

· Provides for transplantation approach to adoption except in cases of an adoptive custodial stepparent, where child can inherit twice and avoid total transplantation 

· But biological relatives of child can still not inherit back

· Equitable or virtual adoption (O’Neal v. Wilkes, 1994, p. 94):  if a child is taken in by a family and it is a virtual adoption, courts of equity may allow you to inherit from that family (he says these cases are often losers though)

· Minary v. Citizens Fidelity, 1967 – illustrating ancillary effects of intestacy, how the terms as defined in intestate situations are applied to will and trust situations 

·  Last surviving son of Minary adopts his wife to maintain hold on remainder of her estate

· Effectively tried to use adoption as a special power of appointment 

· Attempting to adopt a spouse to provide a taker under the intestacy rules, is that allowed? 

· Court rejects stranger to the adoption argument – doesn’t matter that T didn’t know adoptee

· Language of the trust – dispositions made “according to the laws of descend and distribution then in force” meaning at time of execution check that – time of execution or time of death?
· Court refuses to allow “act of subterfuge” – won’t allow adoption of an adult/spouse to get around intestacy issues

· Policy interests in limiting adult adoption “for the sole purpose” of creating an heir, especially “under the terms of a testamentary instrument known and in existence at the time of the adoption.”

· Current trend – allow adoption to graft people, even adults, onto family trees. Why?

· Most inheritance statutes don’t differentiate adoption of a minor or adult

· So child can direct their inheritance

· Remove standing of collateral natural relatives to contest will or claim in intestacy – frequently used in same sex circumstances 

· Stranger to the adoption rule has been frequently overturned – adopted children treated as part of class gifts, etc

· Though courts are split about whether that covers adopted adults

· Posthumous children – child conceived before parent dies but born after parent’s death

· Should child be able to inherit from father? Yes

· If born within 280 days of death, child is presumed to be marital and can inherit 

· Underlying rule - If it is to advantage of child in utero to be treated as already born, do so

· Uniform Parentage Act §204 (2002) establishes a rebuttable presumption that a child born to a woman within 300 days after the death of her husband is a child of that husband

· Non-marital children – now treated the same as other children, provided paternity is proven (less of a problem now)
· Most states permit proof of paternity by evidence of subsequent marriage of parents, acknowledgement by the father, an adjudication during father’s life, or by clear and convincing proof after his death

· Can also take into consideration father’s recognition and treatment of child

· Increasing trend relying on DNA testing, even if father has died 

· Posthumously conceived children

· Woodward v. Social Security, 2002
· Twin girls born 2 years after death of their father after mother uses sperm banked by husband before he died

· Mother applies for social security benefits, but girls’ eligibility for benefits is based on their standing under intestacy rules

· Is a posthumously conceived child considered a child for intestacy purposes? 3 potential answers:

· Always an intestate inheritor – but problems with timing and consnt

· Never an intestate heir – but in this crazy situation, it’s likely the deceased parent would have wanted them to take

· Compromise approach – use 3 factors to determine whether they should take

· Best interests of child – but inheritance is always best interest 

· State’s interest in orderly administration of estates – tied to timing, don’t want to have to undo everything because of much later children

· Why new children must be able to prove paternity

· Reproductive rights of the genetic parents – need proof of consent to posthumous conception and support of resulting child – problem b/c intestacy is supposed to be a default w/ no proof needed 

· Genetic ties alone won’t do it

· There are limited circumstances where posthumously conceived children may take as issue under intestacy laws – “these limited circumstances exist where, as a threshold matter, the surviving parent or the child’s other legal representative demonstrates a genetic relationship between the child and the decedent. … must then establish that the decedent affirmatively consented to posthumous conception and to the support of any resulting child.” Time limitations may still bar a claim to the taking, and notice has to be given to all parties.

· Related Complications –111-114

· Parentage and inheritance when surrogate mothers are involved

· Assisted reproduction and same-sex couples

· Transfers to Children - Advancements: 114-120, UPC2-109, Unif. Transfers to Minors Act (L&W 661).

· Common law rule – presumption that lifetime gifts were advancements against child’s intestate share

· Current situation – most states have reversed that presumption 

· UPC 2-109 – presume inter vivos gift rather than advancement, need a contemporaneous writing designating it as an advancement

· Kills the rule – anyone who’s going to write out the advancement can just write a will

· Advancement only if:

· Decedent declared in a contemporaneous writing or the heir acknowledged in writing that the gift was an advancement

· Decedent’s contemporaneous writing or heir’s written acknowledgement otherwise indicates that gift should be taken into account when computing division and distribution of decedent’s intestate estate

· And if recipient of property fails to survive the decedent, property is not taken into account in the disposition of the estate at all, unless a writing provides otherwise
· Concept really tied to outdated situations – where patrimony was distribution of real property rather than intangibles like tuition payments

· A decedent who wanted to mark an advancement is probably someone who’d write a will…

· Calculating advancements, if necessary – hotchpot

· Combine value of intestate estate at death and value of all advancements given

· Divide equally among children to determine total shares 

· Distribute difference between advancement given and total share to be given – the balance 

· If advancement already swallowed entire intestate share, child gets no more and the rest of the pool is divided equally among the other heirs

· Managing a Minor’s Property - Guardians, and Conservators:

· Guardian will be necessary for gifts to minor children

· Guardian of the person:  has responsibility for the minor child’s custody and care. No authority to deal with management of property

· Guardianship (or conservatorship): Does not have title to the ward’s property, usually cannot change investments without a court order

· But subject to duty to preserve the specific property left to the minor and deliver it to the ward at 18, unless the court approves a sale, lease, or mortgage

· Can ordinarily only use income from the property to support the ward; no authority to go into principal to support the ward

· Custodianship: a person who is given property to hold for the benefit of a minor under the Uniform Transfers to Minors Act

· right to manage the property and reinvest it

· Trusteeship:  establish a trust for the minor

· Ways to avoid:

· Write a will and create a trust for any underage beneficiary 

· Facility of payment clause – if beneficiary is a minor, fiduciary is authorized to pay benefits to minor’s parents/guardians

· Don’t give property outright to minors – put in trust

8. Bars to Succession

· Involuntary - Slayer Rules: 126-32, UPC 2-803.

· In re Estate of Mahoney

· Wife kills husband, convicted of manslaughter. Can she still take through intestacy? No. 

· No slayer statute, so court had to reason through options

· 1. Title goes to slayer notwithstanding crime

· 2. Legal title does not pass to slayer under equitable principles preventing unjust enrichment, profiting from your wrong

· 3. Constructive trust – not a trust, just a remedy giving beneficial ownership to someone else
· Deem slayer to be constructive trustee for next heirs, subject to duty to give property to next heirs

· “It is the intent to kill, which when accomplished, leads to the profit of the slayer that brings into play the constructive trust to prevent the unjust enrichment of the slayer by reason of his intentional killing.”

· Complications:

· Dealing with involuntary manslaughter with no intent to kill. Or mercy killings where intent wasn’t criminal in the same way

· If not the slayer, who takes?

· UPC – treat slayer has having predeceased, and covers both probate and nonprobate assets

· Relevance of criminal conviction - 


· Conviction bars taking

· But what about acquittal? Civil liability?

· UPC 2-803 – well drafted slayer statute

· Bars killer from succeeding to non-probate transfers as well

· Establishes that criminal conviction of felonious and intentional killing is conclusive, and that acquittal does not preclude accused from being treated as a slayer under the statute and being barred from taking

· Interested parties can prove to the probate court by a preponderance of the evidence that individual would be found accountable for the crime

· Treats slayer as having predeceased the victim – apply disclaimer rules

· California Probate Code § 259 – Abuse of Elder or Dependent Adult Decedent - broadens the legal fiction of the predecease to those liable for physical abuse, neglect or fiduciary abuse of an elder or dependent adult decedent 

· Voluntary - Disclaimer: 132-35, UPC 2-1106 (Commentary at L&W26-27), Unif. Disclaimer of Property Interests Act (codified as UPC 2-1101 through 2-1117)
· Disclaimer – when you refuse to accept your inheritance 

· Considered a form of post-mortem estate planning

· Old rules – if you disclaim an intestate share, you still take briefly and then transfer to next taker

· Problem – double taxes

· Current rules – if you disclaim an intestate succession or bequest under a will, you’re treated as having predeceased the donor
· Property passes right to next taker

· Purposes – why disclaim?

· Tax savings

· Avoid creditors – except for the federal gov’t 

· Keeps people who can afford to draft wills and distribute/insulate that way on the same plane as those relying on intestacy provisions

· Drye v. United States, 1999 – attempted disclaimer to avoid tax lien and liability

· Even if states allow disclaimers to get around creditors, you can’t do it to the federal gov’t 

· Can’t disclaim to avoid a federal tax lien

· The right to disclaim is considered a property right under federal law

· Under state law, the legal fiction is different – no property rights at all, property transfers immediately to post-disclaimer heir
·  UPC Limitation – 2-1106 – can’t disclaim just to increase the size of the pot going to the next generation, manipulate the representation rules
· In the event of disclaimer, the disclaimed interest passes to the next takers, doesn’t get put back into the pot.

III. WILLS (T = Testator)
1. Formalities and Forms

· Execution of Wills - The Function of Formalities: 199-203.

· Ritual or Cautionary Function – ceremony encourages careful thought, makes T think about what he’s doing and the consequences

· Indicate this is a big deal

· Evidentiary function – give proof/evidence that this is what T wanted

· Important b/c will only analyzed/interpreted after T’s death

· Protective function – formalities protect T from being taken advantage of

· Channeling function – requirements help all will sort of look the same

· Makes it easier to interpret and accept

· Strict compliance is a safe harbor almost guaranteeing validity

· Means and ends analysis

· Cost of error v. cost of decision analysis – check on this…
· Want to mitigate costs of errors but also keep costs of (probate, litigation) decisions down

· Use formalities to keep decision costs down – channel Ts into formalities so that decisions don’t need to be made later

· But don’t overwhelmingly escalate the error costs of those who fail to strictly comply

· We want low decision costs – make it easy to figure out that this is what T wanted

· Also want low error costs – want to give effect to what T wants, don’t want to interpret incorrectly or ignore will in situations where formalities aren’t met but will clearly represents what T wanted

· Wills Act Formalities in Action - Strict Compliance: 203-18, 220-25. UPC 2-502(a), 2-505, 2-504.
· What are the wills act requirements?

· Will must be signed in the presence of witnesses and witnessed in the presence of the T
· Presence – either line of sight or conscious presence test, depending on the statute

· Attestation clause – prima facie evidence of proper execution 

· Subsequent concerns re: witnesses and attestation clauses – what can witnesses later testify to?

· If W signed will saying everyone was in the same room at time of execution, can W later testify to the opposite?

· T’s signature – critical element confirming finality of intent
· Court relies on signature as an operative act – what really makes the will controlling
· Subscription – some states require signature at foot/end of the will
· Opens up other interpretive concerns – defining “end”
· Publication – T needs to acknowledge that the document is his will
· Make another clear statement that’s heard and witnessed 
· UPC Provisions:
· 2-502 – Formalities (though a bit watered down)

· Will must be in writing
· Signed by the T or signed in T’s name by some other individual in T’s conscious presence
· Signed by at least 2 individuals, each of whom signed within a reasonable time of having witnessed either T’s signature or T’s acknowledgement
· 2-505 – anyone, including interested parties can be witnesses
· substantial devise to one of the witnesses may be a suspicious circumstance, can be used in an undue influence challenge, but doesn’t invalidate the will or any provision
· Benefits of strict compliance:
· In theory, adds an element of deterrence
· But if people don’t know abt the requirements, that doesn’t work
· Provides a safe harbor, and assurance to T that will is valid, can’t be challenged on these grounds 
· In re Groffman

· Attempted will providing for children from prior marriage. Wife, sole taker under intestacy rules, challenges will on grounds of improper execution.

· Execution flaw – neither witness saw Groffman sign the will, and they didn’t sign in the same room at the same time

· Court is “perfectly satisfied that the document was intended by the decedent to be his will” but he didn’t satisfy the formalities  ( will wasn’t valid

· Stevens v. Casdorph, 1998

· More recent opinion, but still requiring strict compliance

· Execution flaw – wheelchair-bound T signed in presence of one witness, other two witnesses sign out of his line of sight

· Statute required witnesses to be present at the same time, and to subscribe to the will in the presence of the T
· Estate of Parsons – dealing with interested witnesses

· T’s will witnessed by 3 people, 2 of who were interested parties (would inherit through the will)
· Purging statute – purge interested witness of difference between amount taken through will and amount taken through intestacy, eliminate the marginal benefit provided by the will

· Difference disposed of through partial intestacy 

· Purging statutes are now being repealed, use of an interested witness now more of a circumstance to consider in other charges

· 1 witness tries to disclaim bequest to preserve the will (only needed 2 disinterested witnesses), but court refuses to allow disclaimer

· Quintessential function of witness is at time of execution, and she was interested at that time ( disclaimer now doesn’t change things

· Subsequent disclaimer is ineffective to transform an interested witness into a disinterested one, witness must really be disinterested at time of execution

· Problem – disclaimer supposed to date back to time of execution

· Conclusion – purging statutes operate before disclaimers, even if disclaimer is supposed to date back to execution

· Other witness issues – 

· do you purge spousal witnesses? Kind of self-dealing so yes in states with strict purging statutes

· Executor witnesses? Fiduciary commission prob not enough, would defeat the real purpose

· Mistake and Reformation – how to deal with drafting problems

· Pavlinko’s Estate

· H and W signed each other’s mutual mirror will by accident, mistake not discovered until 2nd will admitted for probate (first will not admitted when W dies b/c she had no property requiring probate)

· Wills met all the formalities except for the mistake

· Though technically mistake meant no signature

· Court applied traditional rule and refused to correct mistake in the will
· In re Snide

· Again, H and W signed each other’s mutual mirror will by accident

· Surrogate court admits will to probate anyway, changes names

· Court reforms terms of the will with the right signature that didn’t make sense and probates that one

· Though some problem of intent since T didn’t mean for THAT document to be HIS will…

· Better to reform text than signature

· Other option (not accepted as legit yet) – probate the document he intended to, but didn’t sign, under substantial compliance or dispensing power

· Why? Better serves T’s intent, wills met all the other formalities so were reliable

· Don’t let “drafting mistake” (assume that the inconsistencies in the signed copy become drafting mistakes) undermine the whole system

· Trying to balance wills act problems with interpretation problems – see note 2, p. 225
· Also better than refusing to admit the wills and forcing W to sue lawyer for malpractice – malpractice remedy isn’t always sufficient

· Lawyer might not have assets to cover the damage

· Might harm or unjustly enrich other intestate takers

· Curative Doctrines: Substantial Compliance and the Dispensing Power: 225-35, UPC 2-503.

· Reasons to move away from strict compliance:

· Formalities should be a means to an end, not an end themselves

· Better advance the social policies targeted by the intestacy rules – give effect to T’s intent anyway, as much as possible

· Lessons of nonprobate system – no formalities there, and that system works ok

· Strict formalities were another incentive to move assets out of probate

· But, formalities less of a concern b/c of presence of neutral financial intermediary

· Tied to the fall of the privity barrier for suing lawyers – lawyers facing more potential malpractice claims had an incentive to find ways to save improperly executed wills

· Make it easier to save the will and the testamentary scheme so that more people aren’t suing the lawyer

· Possible remedies for failure to strictly comply w/ wills act formalities:

· Allow into probate wills that substantially comply w/ wills act

· Exercise a dispensing power – UPC 2-503

· Weaken the formalities – relax actual or application of requirements

· Current trend is to dump formalities, replace rules w/standards focusing on proving T’s intent

· Substantial Compliance:

· Langbein’s argument – finding of a formal defect shouldn’t automatically invalidate the will, but should initiate further study

· 2 part test: Find clear and convincing evidence to answer 2 questions

· Does the document express testamentary intent?

· Does the form sufficiently approximate wills act formalities? 

· Look for intent and that some of the formalities were satisfied

· Used for “near miss” wills, or more like a dispensing power (if there’s statutory authority and the near miss argument is hard)

· In re Will of Ranney

· Mix-up between attestation clause and 2-step affidavit – witness signed affidavit only once and not the attestation clause


· Attestation clause – on the normal witness signature page

· Once signed, provides prima facie evidence that will is valid

· Self-proving affidavit – additional signature page

· Attesting to having helped execute the will that has already been properly executed

· Execution flaw – witness signatures didn’t properly attest/certify 

· Under strict compliance ( will is invalid

· Would defeat the underlying purpose of the formalities since they were mostly satisfied

· Apply substantial compliance instead – 2 of 3 requirements were strictly met, 3rd one was met substantially

· Document clearly expressed T’s intent

· Document’s form sufficiently approximated wills act formalities, satisfied purposes of the formalities enough 

· UPC 2-504 – codifies the results of the case

· (a) combines the two forms, with an oath by the witness under penalty of perjury and notarization of the attestation

· (c) allows validation if there’s a mistake

· Dispensing Power

· UPC 2-503 – can comply with this provision to validate an otherwise invalid will

· Just need clear and convincing evidence of testamentary intent 
· Although a document or writing added upon a document was not executed in compliance with § 2-502 (formal requirements), the document or writing is treated as if it had been executed in compliance with that section if the proponent of the document or writing establishes by clear and convincing evidence that the decedent intended the document or writing to constitute

· (i) the decedent’s will

· (ii) a partial or complete revocation of the will

· (iii) an addition or alteration of the will

· (iv) a partial or complete revival of his or her formerly revoked will or of a formerly revoked portion of a will

· Allows court to totally dispense with formalities if there’s clear and convincing evidence that T intended document to be his will

· More expansive than substantial compliance – don’t need to track or attempt to meet formalities at all 

· Clear and convincing evidence of any sort will work, but burden of proof is still on proponent of the document

· Critical element is proof of T’s intent 

· 1987 – Langbein abandoned substantial compliance in favor of dispensing power

· Found that we dispense with the requirements in the right ways/order in practice

· Need a statutory basis to apply a dispensing power – less like a “lenient reading” of the formalities and more like validating a will that totally failed to meet the requirements

· Estate of Hall

· H and W had a draft of the will that they wanted to serve as a valid will until the formal final draft could be executed

· The draft did not meet the wills act requirements, but could it be saved by applying a dispensing power? Yes.

· There’s no evidence that this was NOT supposed to be a will

· Clear finality of intention to transfer property in these ways

· Found sufficient evidence of testamentary intent 

· Holographic Wills: 236-51, UPC 2-502(b).

· General Concepts – a will entirely in the handwriting and signed by the T
· Can be admitted to probate without meeting any of the other wills act formalities

· Sort of a narrow dispensing power for a particular set of circumstances

· Policy purpose – should be clear enough evidence of T’s intent, in writing such a document it’s likely that T thought it was going to be given legal effect

· Concern – what happens when we have evidence of T’s intent but less evidence that the particular document was supposed to be a will?

· Holographic will statutes

· First generation – will must be entirely in the handwriting of the decedent

· “strict compliance” to the holograph requirements – doesn’t make sense since the doctrine is about adding flexibility, preserving intent

· Second generation - 1969 UPC - Material provisions of the will must be in T’s handwriting

· Allowed for certain non-T corrections, pre-printed details

· Third generation – 1990 UPC §2-502(b) - material portions must be in T’s handwriting

· Extrinsic evidence allowed to indicate validity and intent – including non-handwritten portions – 2-502(c)
· Just to prove the existence and validity of the will, not to prove the specifics of the bequests

· Allows more use of pre-printed fill in forms

· Kimmel’s Estate

· Letter with improper grammar, spelling, punctuation sent from T to sons, with some expression of testamentary intent.
· Valid holograph? Yes.

· Letter expresses intent – indicates that he thinks it will have meaning, “help them out”

· Was entirely in his handwriting

· Effectively signed – “father” in this context was enough

· Court considers conditions in the letter (when it would apply) as an inducement to writing rather than a strict condition on enforcement

· Fender Inscription Example – Real Name???

· Guy pinned under a tractor scratches his “will” into the fender
· Valid holograph? Yes.
· Was a writing, signed by T, indicating testamentary intent
· Real signal of the adaptability of the common law, and further indication of the incongruities of strict compliance
· Estate of Johnson, 1981

· T wrote his will on a stationer’s form, filling in blanks in his own handwriting and signing it. Will was notarized
· Even though decided under 2nd generation statute, court held that will couldn’t be probated b/c the printed words were essential to establish testamentary intent and hence were material provisions
· Test – if you delete the printed words/look only to the handwritten portions, can you find testamentary intent? 
· Estate of Kuralt

· Was letter to Shannon when he was in the hospital a holographic codicil to a complicated, previously revised will scheme? Yes.
· Was entirely in his handwriting, was signed, expressed testamentary intent 
· Also used extrinsic evidence of the situation, the relationship to indicate and validate intent
· Court streteched 2-502(c) to redefine extrinsic evidence from “about the will” to “about T’s intent”…may have gone a bit too far.
· But lower court rejected it – anticipated the creation of a future testamentary document, wasn’t actually one itself
· Model arguments
· This WAS NOT a testamentary document:
· No formalities ( but met holograph requirements
· “C” isn’t a signature ( can be in context, he’s signed other things like that
· Condition of “if it comes to that” he’ll use a lawyer, and he never called the lawyer ( circumstances…
· This WAS a testamentary document  
· Rely on extrinsic evidence – fact of their relationship, initial sham sales ( persuasive that he may have wanted her to take the property but not as strong on the part that he wanted this letter to be a testamentary document
· Revocation of Wills: 251-59, 218-19 (Safeguarding a Will), UPC 2-507.
· General Concept – to change a bequest, need to revoke the prior will and eliminate it’s legal effect

· Wills are ambulatory documents – they can be changed over the course of T’s lifetime

· But they need to be changed in the right ways

· T must revoke the will personally, or with authorization and presence

· Can’t allow someone else to do it and hold that valid – too much chance of fraud

· Methods of revocation or modification

· Oral revocation does NOT work – not sufficiently formalized

· For the same reasons we require formalities in the first place

· Writings – revoke with a subsequent writing executed with wills act formalities (to whatever degree required in that jurisdiction)

· Best to have a revocation clause

· If substantial compliance/dispensing power is available for initial execution, it can also be applied to revocations

· Express revocation – “I revoke all prior testamentary instruments,” signed and properly witnessed

· Just a note that “my will is hereby invalid” is not enough

· Implicit revocation – Inconsistent subsequent writings will also work 

· Later writing that is partially inconsistent revokes the earlier will to the extent of the inconsistency, effectively amending the prior will ( becomes a codicil

· Later writing by total inconsistency – if the new will disposes of the entire estate, contains a residuary clause

· If there’s a complete disposition ( rebuttable presumption that prior will is totally revoked

· If not complete ( new instrument is presumed to be a codicil, which will control to the extent of any inconsistency

· Even if later writing doesn’t explicitly mention revocation

· Issue – what if the revocation was just the substitution of a new name

· UPC probably allows it – evidence of T’s intent

· Traditional rules – not allowed

· In holograph jurisdictions - if signed, should count

· Physical Act – destruction, tearing, burning, cancellation by striking out words of the will itself
· Pretty good evidence of intent to revoke or change

· Most people think that this would/should work, so follow that

· UPC 2-507 – representative of most states, except for additional flexibility that destruction doesn’t need to touch the words of the writing

· Partial revocation by physical act – crossing out parts

· Seems to be more opportunity for fraud, but may depend on the circumstances

· UPC authorizes it

· In most states, wills can’t be revoked in part by physical acts but only through writings. Why?

· Canceling gift to one person requires re-gifting to another, and the new gift can only be done w/ formalities 

· Opportunity for fraud

· Revoking codicils

· Given Will and later C, if you revoke C, W is still in force

· If you revoke W, all later Cs are revoked as well

· Harrison v. Bird

· T asks lawyer to revoke her will. Lawyer tears will up and sends pieces and a letter confirming it to T.

· Not a proper revocation b/c physical act was not done in T’s presence 

· When T dies, they find the letter, but not the pieces or the other executed copy of the original will

· What actually happened
· Presumption of revocation – if we know that will was last in the possession of the T but can’t find it after T’s death ( presume revocation

· Shifts burden of proof to proponent of the will to find a duplicate or prove that it wasn’t revoked

· Concern – person who looks for will and can’t find it may be a party interested in taking through intestacy

· Don’t totally discredit unsuccessful search by an interested party, but consider any complications or suspicious circumstances

· Rules re: lost wills – in the absence of a statute to the contrary, existence and terms of a lost will can be proven by content (copy at lawyer’s office)

· Some states prohibit probate of lost or destroyed wills unless there’s proof that will was “in existence” at T’s death and was destroyed after or fraudulently

· Thompson v. Royall

· W/ 2 witnesses, T tells lawyer to destroy her will and codicil. The lawyer tells her to hold on to the old documents as memoranda to use for later documents, but he writes “this will is null and void, to be held as memorandum…” on the back, dates and signs it.

· When she dies, the beneficiaries try to get them admitted to probate

· Was writing on back a valid revocation? No. wasn’t attested, and wasn’t in her handwriting so not holograph.

· Count as revocation by physical act? Possible, depending on how strict the statute is

· Traditional rules – cancellation required mutilation of the text itself, either the signature or the provisions

· Had to be on the face of the will

· Court refuses to consider notation on the back to be a valid cancellation – overly formalistic

· Would have worked under 2-507, b/c wouldn’t have had to touch words

· Not a written revocation b/c didn’t comply with wills act or holograph requirements

· If she had written “cancelled, 1/9/21, M. Kroll” on her won it would have worked

· Dependent Relative Revocation and Revival: 259-69, UPC 2-509.

· A salvage doctrine – applied when T holds on to the will and starts changing it around on his own…

· Fundamentally a doctrine for undoing mistakes, mistaken revocations

· Courts decide to ignore a mistaken revocation by employing the fiction that the revocation itself was really dependent on some condition. When (because of the mistake) the condition is not met, the courts may then presume that the mistaken revocation never really happened in the first place. Because there has been no revocation ( will in question stands

· Easier to apply to attempted revocations by physical act than by writings because it’s more difficult to ignore subsequent writings

· How to analyze (not an issue in every revocation case) – Treat every revocation separately, ask Did this happen by Mistake? If not, DRR is not an issue. If so, analyze what dispositions would be available if the mistake were undone, asking would the testator have preferred this one?

· If T attempts to or purports to revoke a will under a mistaken belief of law or fact, the court will disregard the revocation

· Ex: if T destroys his will under a belief that a new will is valid, but for some reason it isn’t. If T wouldn’t have destroyed the first will w/o the belief in the validity of the 2nd will ( cancel the revocation and admit will 1 to probate 

· Assumes T wouldn’t have revoked if T had the real info

· Mistake belief negates revocatory intent 

· A way to provide the 2nd best option

· But what should you actually give under DRR?

· If the revocation attempted to created a smaller bequest, still give the original greater amount? Prob not, safer to give nothing than the original… but can be argued both ways
· Limits – try to look at what T was trying to do to figure out whether revocation of original gift is closer to what T wanted
· Need evidence that ignoring revocation better fits T’s intent 
· Keep in mind that this is a 2nd best option – DRR typically does not have the capacity to validate the will T wanted, so courts will have to choose between unfavored (potentially revoked) alternatives
· LaCroix v. Senecal

· T executes a will, then a codicil to clarify one of the terms of the will. But one of the necessary witnesses to the codicil is an interested party, and under the purging statute it would invalidate the gift.
· Application of DRR – mistake was that T thought codicil would be valid, that Senecal wouldn’t be purged. Given mistake about effect of purging statute, ignore the codicil’s revocation to the extent of the bequest and allow her to take under the will.

· Estate of Alburn – revocation as an attempt to revive. Application of DRR to save the last will.
· T writes two wills – 1955 milwaukee will, 1959 kankakee will. Later indicates that she wanted Kankakee will revoked so that Milwaukee will would stand

· Assumed that revocation led to revival, but she was wrong

· At T’s death, where was she?

· 1st will revoked by 2nd will

· 2nd will revoked by her actions, but didn’t bring back 1st will

· intestacy? 

· Application of DRR – if T knew that revoking KW would not have brought back MW, would she have revoked? No. So disregard revocation of last will and apply KW.

· Can’t ignore revocation of MW because that was validly done

· Can ignore the 2nd revocation – provide a 2nd best answer, it’s at least better than intestacy

· Revival statute would have eliminated the need for DRR

· Revival laws – alternative to DRR

· People think that revoking 2nd will will bring back 1st will, shouldn’t the laws agree?

· UPC 2-509 – check on this…
· 2-509(a) – if will 2 wholly revokes will 1, the revocation of 2 by a physical act will not revive will 1 without evidence that that is what T wanted

· Need evidence of intent to revive will 1 – we had that evidence in Alburn

· Presumption of revocation, not revival

· 2-509(b) – if will 2 revokes will 1 in part, and will 2 is revoked by physical act, that DOES revive will 1, unless there’s evidence to the contrary

· presumption of revival

· 2-509I – dealing with revocation of will 2 by later will…

· This is consistent with the move away from formalities towards more flexible findings of T’s intent

· Important to consider the circumstances of the revocation and the testator’s declarations regarding intentions to revive or not…

· Revocation By Operation of Law: 269-70, UPC 2-508, 2-804, see also 2-802, 2-803.

· Occurs when a change in the law or legal system (or of T’s legal status) automatically changes the will

· An unintentional revocation or modification in a sense

· Examples:

· Pretermitted child – if T names his “children” beneficiaries in the will, later children may not be named specifically but should be able to take as well

· Marriage – if T executes a will and then gets married, the will is revoked at least to the extent necessary to give the spouse the intestate share

· Divorce – if T leaves all property to a spouse, and they divorce

· Divorce revokes the bequest to the former spouse

· Problem – if spouse is also named as the beneficiary of nonprobate transfers?

· UPC 2-804 cuts the spouse out of there as well, but most states haven’t adopted that rule

· Better to plan/draft around these things…

· Contracts Relating to Wills: 286-94, UPC 2-514.

· General Concept – can make a contract with someone to write a will, change a will, revoke or not revoke a will

· Ex: if you continue to work for me until I die, I promise to leave you X

· Such contracts are governed by the law of contracts, NOT the law of wills

· And such contracts require consideration, but doesn’t need wills act formalities

· Consideration serves as a sufficient proxy

· Statute of frauds concerns – all contracts relating to testamentary dispositions must be in writing

· Contracts not to revoke a will – more interesting

· Typically done between husbands and wives – NOT a good idea

· Can achieve the same results with a trust

· And how far should they be taken – can still get around the terms/objectives of the contract by giving everything in the estate away during life

· Via v. Putnam

· H and W execute mutual wills. W dies. H remarries R but doesn’t change his will. After H dies, R tries to claim her pretermitted share, but H and W’s children claim that they’re entitled to everything because of a contract not to change the original will
· Arguing that they should be considered as contract creditors, should be able to enforce the contract and take their share (all) of the estate first

· Procedural issues – standing concerns

· Kids couldn’t sue for breach of contract until he died either with a different will or with the will being probated differently – not a breach until then

· Typical order of taking under wills – creditors ( forced shareholders ( specific will beneficiaries ( residuary beneficiaries

· Court rejects their claim – based on public policy concerns re: marriage

· Followed Maryland, public policy favoring marriage was more important, and contracts which discourage or restrain the right to marry are void as against public policy

· 4 potential reasons the children should have won

· 1. Will contract entered into before the marriage deprives the deceased spouse of legal title to property and places it in the contract beneficiary

· 2. idea of equitable trust being set up when surviving testator survives, in favor of the beneficiaries

· 3. When the surviving testator accepts benefits under the contractual will, the testator becomes estopped from making a different disposition despite any subsequent marriage

· 4. When surviving testator breaches the will contract, the contract beneficiaries are entitled to judgment creditor status, thus giving them priority

· Overall analysis – trying to find a valid will
· Is the document valid under the wills act?

· If not, is it a valid holograph?

· If not, can it still be admitted to probate under substantial compliance theories or a dispensing power? 

2. Will Contests

· Mental Capacity, Testamentary Capacity, Insane Delusion: 141-56.

· Basic requirement – to make a will a person must be over 18 years of age and of sound mind

· VERY low threshold

· 4 part test for judging T’s mental capacity – capable enough to make a valid will?

· Knowledge of the nature and extent of his property

· Knowledge of the natural objects of his or her bounty

· Knowledge of the disposition that is being made of his property

· Capability of relating these elements to one another in form an orderly desire regarding the disposition of the property 

· Really a very low standard

· Why? Don’t need to worry about the impact the document will have on T (unlike a normal contract) b/c T dies before it (in order for it to) takes effect

· But then, why care about capacity at all?

· Societal norms

· Potential for undue influence or fraud

· Protects T from himself – if T makes a will today, while competent, and then later becomes incompetent, there’s no worry about changing the initial will 

· Concern that this just represents prevailing normative views of a T’s familial and social obligations

· The cases will come out the way the court thinks they should

· Insane Delusion – subset of mental capacity contests

· Legal concept, not medical concept

· A false belief to which you adhere against all evidence to the contrary, a belief that a rational person could not have held on to

· If (and to the effect that) the insane delusion affects the testamentary disposition, it’s invalid
· Some courts have held that if there is any factual basis at all for the T’s delusion ( it is not deemed insane

· But the majority rule says that a delusion is insane even if there is some factual basis for it, if a rational person in T’s situation could not have drawn the conclusion T reached

· If it’s grounded in fact but still irrational

· Defense to mental capacity charges - If there’s a questionably competent T, how can he write a will that won’t be challenged on these grounds?

· Order a psychiatric evaluation – but problem if the evaluation deems him incapable

· Have a psychiatrist serve as a witness

· Prepare a better record documenting his understanding of the test – video the disposition 

· Has good evidentiary value

· The video might not look too good

· Estate of Wright

· Challenging a will because T was clearly crazy – but was he crazy enough to fail the mental capacity test?

· Court held that the will was validly executed – witnesses attested to it when he signed, counts as attestation to his capacity

· Concern – what business do they have signing a will when they think he’s crazy

· But it was also executed during a lucid interval – a person who is mentally incompetent can still make a will or donative transfer during a lucid period

· That’s in theory what the witnesses need to attest to

· In re Strittmater

· T had feminism to a neurotic extreme

· But for an insane delusion relating to feminism and men would she not have left her property in the way she did? 

· Court invalidates the will – sense that they just thought it was wrong, whether or not her delusions really qualified

· Sitkoff thinks she had capacity and this was really an instance of male bias on the part of the courts

· Prob would come out differently now – the court just didn’t like what she was doing with the money

· In re Honigman

· T makes the smallest possible gift allowed to his wife, based ostensibly on insane delusion that she was cheating on him

· Insane delusion? Did it cause the bequest?

· If yes to both ( strike down the will provision 

· There were facts that could be read both ways – yes insane or no not insane

· Question for the jury – can take all evidence into account and determine whether a rational person could or couldn’t believe the purported delusion

· Court found a delusion here, invalidated the will

· Applied a liberal causation standard – his belief might have affected the disposition so the will is bad
· Test applied: “if a person persistently believes supposed facts, which have no real existence except in his perverted imagination, and against all evidence and probability, and conducts himself, however logically, upon the assumption of their existence, he is, so far as they are concerned, under a morbid delusion.”

· Still have to show that there’s a connection between the delusion and the gift

· Even if under an insane delusion, if he had left all the money to his wife anyway it wouldn’t have mattered

· Undue Influence: 158-67, UPC 2-517, 167-76, skim 176-86.

· Need some element of coercion – more than influence but less than duress

· Modern courts apply 4 part test – to establish undue influence, it must be proved that

· T was susceptible to undue influence

· That the influencer had the disposition or motive to exercise undue influence

· That the influencer had the opportunity to exercise undue influence

· That the disposition is the result of the influence 

· Helpful to look at circumstances, but still doesn’t really help determine what amount of influence is undue.

· Tend to look at influence/severity based on the result

· Despite the four factors, this is more of “I know it when I see it” situation

· Additional concerns 

· Confidential relationships

· Where does the burden of proof go in showing the confidential relationship?

· But every undue influence case is not a confidential relationship case – rather the confidential relationship may raise a rebuttable presumption of undue influence 

· No contest clauses

· UPC allows enforcement unless there’s probable cause for contesting

· Other states, no contest clauses are enforceable

· Bequests to attorneys/draftsmen

· Real concern of undue influence raised if person who drafted the will benefits disproportionately 

· Most states – presumption of legal ethics violation if the drafting lawyer takes a disproportionate share

· Lawyer can’t transact with or draft wills for non-relatives

· Statement of reasons for disinheritance

· If include in will ( filed ( becomes public

· Better to have something in a separate document? Something less public might be less inviting for contests

· Costs of enforcing the doctrine

· It is hard to police undue influence on the margins, though the classic cases are still easier

· Sitkoff – doctrine still has a role even if costly, difficult

· Estate of Lakatosh – very typical undue influence case

· Roger siphons off most of Rose’s assets, leaves her living in filth, having been given power of attorney. Family contests the gift to Roger as the product of undue influence.

· Undue influence?

· T was quite susceptible to influence

· Roger has a motive – wants her money

· He had the opportunity – was the only one there

· But would she have given him the money but for his undue influence? Harder to determine

· Applied PA version of the test – also typical, burden shifting
· Helpful b/c circumstantial evidence can go both ways, there’s rarely direct evidence of undue influence 

· Contestant has to prove by clear and convincing evidence

· That there was a confidential relationship

· That the person enjoying such relationship received the bulk of the estate

· That the decedent’s estate was weakened

· Then the proponent of the will (the beneficiary who supposedly exercised undue inf) can try to rebut the presumption of influence 

· Since the disposition isn’t “normal,” make the beneficiary show that there wasn’t undue influence

· Certain pieces of circ evidence serve as plus factors indicating potential undue inf and then proponent of the will can disprove them

· Lipper v. Weslow

· Suspicious circumstances?

· No independent advice

· An atypical disposition – unusually cutting out a whole family line

· Confidential relationship between T and the lawyer, who’s a beneficiary/relationship

· Rebutting - there’s an explanatory provision in the will – clearly laying out why she’s cutting out the family line that’s being cut out

· But language of clause indicates that T couldn’t have written it personally

· Good idea to include such a provision?

· Only really helps if actually representative of T

· Definitely not good if inaccurate – clear grounds for a contest

· Depends on interaction with extrinsic evidence

· Will contained a no-contest clause, but it was worthless

· The people who contested weren’t given anything to lose – need to bait this trap to have it work

· Jury found undue influence – ordered redistribution according to a different scheme, family line that would have been cut out was reinstated

· Appellate court reversed – concluded there wasn’t evidence of undue influence

· Typical situation – juries are very likely to find for disinherited plaintiffs b/c feeling of undue influence, appellate courts are likely to reverse, cut back on use of undue influence doctrine

· Applied their own spin to the normal factors test - :  “The test of undue influence is whether such control was exercised over the mind of the testatrix as to overcome her free agency and free will and to substitute the will of another so as to cause the testatrix to do what she would otherwise not have done but for such control.”
· And there was insufficient evidence of this here

· In re Will of Moses

· Older woman in long term relationship with younger man. Drafts will with independent counsel, confirms to others its drafted to her satisfaction

· Court invalidated it on grounds of undue influence

· Totally paternalistic – found no possible reason for younger man to be in a relationship w/ older woman, no possible reason for woman to legitimately leave everything to man

· Fits with Leslie’s theory…

· Comment on the morality of the relationship

· Applied a presumption of undue influence because she left all her property to her lover who happened to be a lawyer

· BUT he was NOT the lawyer who drafted the will, he didn’t even know

· Irony – all of this evidence is as ambiguous as in Lipper, but here we’re upholding the undue influence claim – prob b/c of normative concerns

· In re Kaufmann’s Will

· Wealthy T left everything to man who lived with him, took care of him

· Contradictory evidence about a sexual relationship

· Court invalidated for undue influence check on that…
· Prob motivated by concern for atypical testamentary gift, deviation from societal testamentary norms

· Seward Johnson’s Estate


· J&J heir, relying on Nina Zagat, who badly bumbled the estate plan

· Problems with the execution, his capacity/lucidity

· Conflict of interest created when Zagat was named as executor – she stood to gain 7 million in commissions

· States (NY) now have statutes so that if the lawyer/draftsperson is named as executor, the commission is limited unless there’s a separate document attesting to the T’s freedom to choose someone else as executor or limit the commission

· Fraud: 186-89.

· Misrepresentation use to trick T into drafting a will in a certain way

· T retains free agency but is misled into exercising it in a way which T would not otherwise have done

· Different from undue inf – where free agency is lost, T is forced to do something he wouldn’t have done otherwise b/c of pressure

· But most cases will be mixed – always argue both
· Forms of fraud

· Fraud in execution – where you misrepresent the document that is being executed, lying about the document itself

· Occurs when a person misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent

· Remedy – constructive trust if the will itself is valid

· Fraud in inducement – lying about surrounding circumstances that induce T to change disposition of estate

· Occurs when a person misrepresents facts, thereby causing the testator to execute a will, to include particular provisions in the wrongdoer’s favor, to refrain from revoking a will, or not to execute a will

· Ie but for a deceitful marriage, would T have disposed of the property in a certain way – Carson

· Need to connect fraud to the disposition 

· Typically, misrepresentation must be made with the intent to deceive T and the purpose of influencing testamentary disposition 

· Why invalidate fraudulently executed will? Not a real representation of T’s intent

· Need to determine what T would have done w/o instance of fraud

· Remedy – frequently a constructive trust

· Can’t totally change things, b/c didn’t really know what T intended

· Estate of Carson

· Wife leaves estate to husband, but the marriage turns out to be invalid

· Would she have left him the property after their 25 year “marriage” even though the marriage wasn’t valid?

· Going to depend on extrinsic evidence – it’s very difficult to determine whether the disposition is the result of the fraud 
· Remedy - constructive trust – less clear about what the testamentary intent would have been

· Puckett v. Krida

· Paradigmatic fraud case - caretaker influencing old T, who changes will to leave things to the caretaker rather than the family

· Both fraud and undue influence issues

· Undue influence - confidential relationship, suspicious circumstances

· Will is not the normal testamentary pattern

· New isolation and separation from the family – typical trigger

· Her health problems and general weaknesses

· Fraud – need to show a misrepresentation that translated into the disposition in the will – lies about T’s family members count

· Duress: 189-94.

· Coercion in general – signing a will under threat ( not a valid will
· Transfers procured by duress are not valid

· Latham v. Father Divine

· Classic analysis of duress remedy, but not typical fact pattern

· T executes a will leaving almost all of her estate to Father Divine. Just before she died, she wanted to change her will in favor of the plaintiffs, who claim that defendants through force and other means prevented the revocation of the earlier will and execution of the new will

· Remedy – if A physically presents you from executing will for B

· Can’t actually probate will for B – wills act formalities haven’t been met or substituted

· Have to probate first will, but impose constructive trust

· Equitable remedy – give assets to designated beneficiary to be held/passed over to other real beneficiaries 

· Sitkoff – case is famous for 2 things

· Extending a constructive trust beyond fraud to induce wrongdoing

· Intended legatee under a will that was never executed can still be a beneficiary

· Pope v. Garrett – more on duress/fraud remedies

· Why not probate 2nd will? 

· Even innocent heirs would benefit unjustly b/c they might not have been taking the same amount, or at all under T’s most recent/proposed will

· Can make argument for probating something else in a dispensing power jurisdiction if there’s sufficient evidence

· Sitkoff’s Summary of Planning Steps to Avoid Will Contests:

· 1) No contest clause:
· problems:
· (a) may not be enforceable if probable cause
· (b) you have to bait them
· the idea behind this is risk aversion—people are more likely to take $1 million over $0 million if they lose as opposed to $20 million if they win
· 2) Explanations (of why not giving them money)
· “I already gave this person $1 million”
· kill them softly 
· avoid legal talk (Legalese)
· if mistake of fact in explanation, contestant’s case is stronger
· 3) living probate – Could get messy
· 4) inter-vivos trust
· set it up and no one knows about it
· this is Sitkoff’s preferred method
· 5) adoption:
· cuts off other intestate heirs; but adoption can be challenged (in NY you can’t adopt someone you have sex with—In Re Kaufmann’s estate)
· 6) Build a record
· use 3 witnesses rather than 2
· write a memo about the witnessing
· memorialize  (failed to do this in Seward Johnson case on their )
· document gifts to children
· 7) What about videotape 
· not good if the person is old—b/c it might make them look like they could easily be taken for a ride
· 8) stenographer
· come and do a question and answer session and have it recorded by the person verbatim
· 9) psychiatrist
· problem with psychiatrist as a witness is that you are raising the capacity issue
· at most, have him do a check up and or examination and file it away
· but stay away from a regular practitioner who is a friend (b/c none of us would even get  a 29 out of 30 on these mental competency tests)
· Tortious Interference with Expectancy: 194-97.

· New tort – not really a will contest (doesn’t challenge probate or validity of a will). A tort suit against a 3rd party for their tortious conduct
· But another theory at plaintiff’s disposal to ask for a constructive trust 

· Claim that through tortious conduct, defendant has blocked plaintiff from his inheritance

· Plaintiff must still prove that the interference involved conduct that was tortious on its own

· Authorities are still split on it

· Benefits of a tort claim

· Punitive damages as well as compensatory – more than you would get under the will

· Problems

· Parties could jump straight to tort suits

· Limit – most courts require you to pursue all probate remedies first, and only to extent they were inadequate can you pursue a tort case
3. Problems of Interpretation

· General concept – once there’s a document that has been validly executed and admitted to probate, how do we determine what’s actually in the will and how it should be interpreted

· Mistaken or Ambiguous Language in Wills - Plain Meaning and No Extrinsic Evidence: 365-71.

· Plain meaning rule – if words have a plain meaning, extrinsic evidence is NOT allowed in to disturb the meaning

· No extrinsic evidence if language of will is clear on its face

· Personal usage exception – if extrinsic evidence shows that T always means something specific when using this language, but it’s not what we’d assume it to mean, can admit that evidence and interpret the term in the way T would have
· Courts have been reluctant to look beyond the language of a document, though they may give questionable interpretations to “plain meaning” or stretch a bit to consider all the words of the will rather than the specific sentence

· Types of Ambiguities: general trend is towards admitting extrinsic evidence for both
· Latent ambiguity – an ambiguous term but only ambiguous in terms of extrinsic evidence, only discoverable by considering extrinsic evidence 
· Text seems clear on its face, but when applied in the circumstances it reveals an ambiguity

· Patent ambiguity – an ambiguity on the face of the document

· Ex: residuary clause that distributes 25% to each of 3 charities. What about the other 25%?

· Mahoney v. Grainger – interpretation introduction

· T attempts to leave her estate to “her heirs at law” living at the time of her death, to be divided among them “share and share alike”

· She has one aunt and 25 first cousins – who takes?

· Use extrinsic evidence?

· Traditional rule – unless ambiguity on face of document, extrinsic evidence not admissible 

· Lawyer wanted to testify, not allowed

· Traditional rule – unless ambiguity on face of document, extrinsic evidence not admissible 

· Wills act requires attested writing, evidence other than that writing hasn’t been attested, can’t be used

· And a will is a fully integrated document so you don’t need to look at anything after its execution

· Exceptions to plain meaning requirement

· Personal usage – Moseley v. Goodman

· If interested party uses a term to mean a certain thing, and it’s a typical pattern, can be proved ( use the term in that way

· Correcting Mistakes Without the Power of Reformation: 371-74.

· Under traditional rule, courts would not reform wills to fix serious mistakes, just allowed reformation to fix ambiguities
· Use clear and convincing evidence to fix ambiguities in the will
· Leads to creation of reformation option – where you could change the words if needed
· Arnheiter v. Arnheiter

· T devised 304 Harrison but really owned 317 Harrison

· Court walked through and then ignored formalities – can’t correct actual address (can’t change terms of will) but obvious mistake shouldn’t undermine whole scheme

· If the description consists of many particulars, court can eliminate the detail that doesn’t fit

· Disregard the ambiguity/mistake ( determine disposition using the rest

· Creates a latent ambiguity so that extrinsic evidence is now allowable – can go outside the will to recognize that she owns 317

· Can’t make 304 say 317, but can ignore 304 and then use extrinsic evidence to determine 317

· Estate of Gibbs

· Mirror images leaving residuary to Robert J. Krause. But meant Robert W. Krause, who lived at a different address and there was a Robert J. who lived at the address – the words of the document do fit

· There’s an equity and intent issue

· There’s no ambiguity but we get an opposite result – the court does let extrinsic evidence in, going to let the property go to the person they wanted

· Mere details of identity can be corrected – “mere details”?

· How are these cases really decided?

· The “lying cases” according to Langbein – the opinions are somewhat dishonest

· The courts are just reforming the wills because in the case in front of them, reformation makes sense (it may even make sense in every case).

· But the strong precedent is that there’s a no reformation, no extrinsic evidence rule

· Using the table on p. 372: Langbein’s chart

· If innocent mistakes are going to be reformed, is that going to encourage lawyers to take less care? Prob not, aren’t they still going to try to get it right the first time?

· Fleming v. Morrison – where is this in the book?
· T tried to use the will to make someone sleep with him, never intended for it to be a real will

· Lawyer who signed as a witness, knew T did not have testamentary intent

· Court invalidated the will – but had to use extrinsic evidence to do it

· Openly Reforming Wills for Mistake: 374-87.

· Evolution from strict plain meaning to open reformation has tracked the evolution of formality requirements

· Move from strict compliance ( dishonest reformation ( straightforward, open, allowed reformation

· Open acceptance of reformation would allow courts to be more honest about what they’re doing and bring wills law more into law with will substitutes 

· Courts can already openly reform trusts to correct mistakes

· Erickson v. Erickson 

· Ts planning to remarry, go to lawyer before wedding to draft new wills. All sorts of kids from the previous marriages

· H dies, W admits new will for probate

· H’s children contest on grounds of revocation by marriage – marriage would automatically revoke the will provided it didn’t expressly contemplate marriage and not that it would still be effective afterwards

· Lower Court’s analysis

· Will did NOT expressly provide for contingency of marriage

· But it implicitly contemplated marriage – new will made because of and in anticipation of the marriage

· H and W were already licensed at the time

· In the will, W was named as executrix and guardian of H’s children

· “It was preposterous to assume that the decedent was preparing a will to be revoked 2 days later”

· Supreme Court of CT analysis – as a literal matter, the will did not have the contingency but that extrinsic evidence should be allowed in on remand to establish the contemplation of the contingency 
· Refused to read in contemplation of marriage, stretch the statute

· Adopts a reformation doctrine openly instead

· Failure to expressly provide for contingency of marriage was a mistake, trial court improperly excluded evidence that drafter made a mistake

· Imposes clear and convincing standard for evidence of both error and T’s intent

· Very high standard – to compensate for the new flexibility 

· Overrules Connecticut Junior – where a mistake hadn’t been reformed

· Policy reasons for doing so:

· Similar policy to letting in extrinsic evidence to prove that a will was executed in reliance on fraud, duress, or undue influence.

· Based on the policy of the statute of wills, the risk of subversion of the intent of the testator, who cannot personally defend his testamentary bequest is without a doubt a serious concern

· Rejecting objections to this rule that whatever the error it is ratified when testator signs it and that allowing extrinsic evidence of mistake will give rise to proliferation of groundless will contests

· Consequences of open reformation

· Policy implications

· Concerns that allowing reformation risks subversion of T’s intent

· Except that refusing to recognize mistakes runs same risk

· Restatement §12.1 – codifies Erickson

· Better than old rule of no reformation, no extrinsic evidence except in cases of latent ambiguity (where allowed to resolve the ambiguity only)

· Structures litigation – can focus on providing sufficient evidence of the 2 points

· Malpractice concerns – may cut down on malpractice options

· Malpractice option isn’t really a sufficient remedy anyway

· Doesn’t help in cases w/o lawyer

· Lawyers may not always be culpable under malpractice standards

· Might not end up with the right will, but might not have been sufficiently negligent 

· Might not be able to find or recover fully against lawyer

· Unjust enrichment – people that took under the will are unjustly enriched, even if intended beneficiaries recover from lawyer

· Reformation in practice – notes p. 383
· UPC 2-601 – allows a reformation option though doesn’t specifically endorse it

· Code’s rule of construction apply in the absence of a finding of contrary intention

· Components of a Will: - physical elements of a will
· Integration of Wills: 271-72.

· Doctrine – all pages present that were meant to be part of the will are part of the will

· The critical element is proof of intent concerning the pages to be integrated – T must mean them to be part of the will
· Question for analysis – What papers were present and intended to be part of the will at the time of the execution ceremony?

· Use a will back, stapling, page numbers, identifying footers

· Sometimes continuity of the text

· Keener v. Archibald – bad case, seemingly required wills to be all on one page…

· Estate of Beale – what happens when pages are mixed up

· T tried to make changes to 2 internal pages after will was executed

· Only the pages in place when the will was witnessed are valid

· Rule – can’t execute a will and then pull out the middle pages and stick in new ones

· Integration only catches components that were present at time of execution

· Republication by Codicil: 272.

· Doctrine - Entire will is effectively re-executed as of date of the codicil’s execution so long as that’s consistent with the T’s intent

· Will is treated as reexecuted/republished by codicil whether or not codicil expressly says so, unless doing so would be inconsistent with T’s intent 

· Will speaks from the date of republication rather than the date of initial execution

· Ex: Will 1, revoked by will 2. But then a codicil to will 1 is executed ( Will 1 and the codicil are the final, valid documents

· Will 1 is republished as of the date of the execution of its codicil, as long as that’s what T wants

· Helps to get around interested witnesses in purging jurisdictions – can have a codicil signed by independent, disinterested witnesses

· Republish the will, reexecute the will with new witnesses

· Fundamental difference between republication by codicil and incorporation by reference is that republication by codicil applies ONLY to prior validly executed will, whereas incorporation by reference applies to incorporate into a will other instruments that were never validly execulted

· Incorporation by Reference: 273-85, UPC 2-510, 2-513.

· Doctrine – can incorporate by reference an unattested writing if the writing is in existence when the will is executed, if the will manifests an intent to incorporate, and the writing is sufficiently described

· A way to give testamentary effect to a document not present at the execution ceremony, keep the details of the gift private 

· UPC 2-510

· UPC 2-513 – Separate writing identifying bequest or tangible property

· A will may refer to a written statement or list to dispose of items of tangible personal property not otherwise specifically disposed of by the will, other than money

· Writing must be signed by T

· Can be done after the will – that that’s not really the same as clear inc by reference

· The list can be altered if the will is then republished/reexecuted

· Ex: If will says “I leave all my property, pursuant to a schedule set forth in a memorandum signed, dated, sealed in my desk drawer, executed yesterday…” ( incorporates document by reference

· Requirements for use

· Document being incorporated must exist at the time of the execution ceremony

· Will must indicate an intention to incorporate

· Will must refer to the document sufficiently to allow its identification 

· Will must say that the document is in existence – this element not required by UPC

· Concern - What about the wills act formalities? Isn’t that giving away, disposing the property according to a nonattested document?

· Effectively a way to give testamentary effect to documents that are not in themselves valid wills, but seem to tie into the testamentary scheme. Ok? 

· Attesting the reference in the will itself seems to be sufficient 

· There are formalities for the incorporation doctrine

· Only giving the other document power because that document had its own rituals

· Can’t reference a document that will be prepared next week – need a document in existence at the time of execution

· But if you provide in the will, executed on 10/1, that property will be disposed according to a schedule to be drafted on 10/5. And then you execute a codicil on 10/10, that republishes the will and the schedule drafted on 10/5. The schedule was in existence on the date of the republication…

· Clark v. Greenhalge – incorporation and republication need to check this stuff….
· T executed will in 1977 and names cousin executor and principal beneficiary, provides that G will receive personal property except for property designated by memorandum and known to G or in accordance with testator’s known wishes.  Before executing the will, testator had prepared a memo (1972) and she modified the memo in 1976.

· Purportedly made a new memo in 1979 – notebook w/ list of things to also pass at death, including gift of a painting to Clark

· 1980 – executes new codicils, they republish the will but do they then incorporate the notebook?

· Court’s analsysis – notebook not in existence at time of will’s execution ( not incorporated. But is in existence at time of codicils ( can be incorporated then.

· Seems to have combined/confused inc by reference and republication by codicil – allowed execution of codicil to incorporate a new document

· Motivated at least in part by judge’s disgust with Greenhalge

· Could have made a substantial compliance argument as well

· Simon v. Grayson

· Will executed on March 25, refers to letter of the same date to be found in a specific place. Executes codicil a year later. After T’s death find letter dated July 3 (instead of mar. 25) specifying the identity of the recipient of the $4,000.  

· Is the July letter incorporated by reference?  Court says that it is, b/c of the codicil.

· Potential stretch – seems like he had intent, but the initial mistake raises doubts. Why wasn’t the letter dated properly?

· Johnson v. Johnson

· Lawyer attempts to make his own will, w/ long typewritten sheet, additional bequest at the bottom in his own handwriting with a note purporting to its validity and his signature

· Confusing language by the court – mixing up testamentary intent, testamentary forms, whether or not something is a will…

· “A will may be so defective that it is not entitled to probate, but if testamentary in character it is a will nonetheless…”???

· Issue – whether the instrument was one complete, integrated writing (partly typed and partly handwritten, in which case clearly NOT a valid will) or an unexecuted non-holographic will which was supplemented and validated by a valid holographic codicil.

· Allows the handwritten part to serve as a holographic codicil, and validates the will on grounds of republication by codicil

· Shifts the issue to whether a valid holographic codicil can republish and validate a will which was otherwise inoperative for failing to satisfy wills act formalities
· But that’s different 
· He tried to incorporate the list by reference

· Can only republish and save a previously valid will, and the typewritten sheet wasn’t a valid will

· Uses republication incorrectly – republication can overcome defects in the original will, but can’t totally replace formalities. If the will was never attested, witnessed, or validated in the first place, republication by codicil won’t save it.
· Would an incorporation by reference theory have worked?

· Use holographic will and incorporation by reference to validate the separate typewritten part

· Technically would have satisfied wills act

· But if actual dispositions aren’t written out (material provisions) then failing to pass safeguards of holographs 

· Might work in a dispensing power jurisdiction

· Overall, the will was incorporated by reference through the holographic codicil, but the court wasn’t totally up front about it

· Too hung up on the details – didn’t argue for inc by reference because both parts were on the same page

· If they were separate, the holograph could have easily incorporated the other part by reference

· Acts of Independent Significance: 285-86, UPC 2-512.

· Doctrine: If the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld anyway, and the will applied in light of whatever non-testamentary circumstances exist at the time of probate.
· Dealing with events that have significance outside of their testamentary purpose

· Effectively letting in extrinsic evidence to determine the actual composition of the gift

· As long as the composition was not adjusted solely to affect the testamentary disposition 

· If the actual gift changes because of an act of independent significance it won’t disturb the will – presumably people don’t make these changes because of wills considerations
· If they did, it would be a problem…

· Allows extrinsic evidence/circumstances in to identify the property passing under the will or the beneficiaries currently slated to take

· UPC 2-512 – A will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made by the will, whether they occur before of after the execution of the will or before or after the testator’s death. The execution or revocation of another’s will is such an event.

· Need to also consider how conscious T is of changing/structuring his will by the independent act

· Concern that T will just use this to avoid wills act formalities – if that’s not really what’s going on then it’s ok

· Typical cases

· Changing specifics of specific devises

· Contents of safe deposit boxes

· New cars, etc

· Sitkoff’s opinion - Sitkoff says that while acts of independent significance are supposed to be no big deal (you just do them) we are more comfortable when it really involves formalities (like putting it in a vault)
· At least this is the realist position—there is no real problem for fraud and the acts required for something like putting something  in a vault fulfills the same role as wills act formalities

· The Passage of Time and Changed Circumstances Since Execution of the Will

· General concept – dealing with changes that occur between execution and application of will

· Death of Beneficiaries- Lapse, Antilapse Statutes, Class Gifts: 387-405, UPC 2-604(b), 2-605 (1969 version in main text at page 393), skim UPC 2-603 (1990 version in L&W).

· Default rule – beneficiary must survive T. If beneficiary predeceases T ( gift lapses

· Why it’s important to leave residuary takers

· Lapsed gifts – devisee dies before T

· Lapsed specific devise ( property falls into the residuary and goes to the residuary takers

· Lapsed general devise ( same thing

· Lapsed residuary devise

· Traditional common law - No residue of the residue rule – if a residuary gift lapses, the share goes to takers through intestacy, not to the other residuary

· If sole residuary devisee or all residuaries predeceased T (heirs took by intestatcy

· If one share of the residuary lapsed ( passed through intestacy to T’s heirs

· Most states have now rejected this rule – not consistent w/ what average T would want

· If T made the effort to name ½ to A and ½ to B, it seems clear that T didn’t want his heirs in general to take 

· Current situation – gift goes to the other residuaries, or passes according to the applicable antilapse statute if it fits

· If no antilapse statute, UPC 2-604(b) situation controls

· “Except as provided in Section 2-603, if the residue is devised to two or more persons, the share of the residuary devisee that fails for any reason passes to the other residuary devisee, or to the other residuary devisee in proportion to the interest of each in the remaining part of the devise.”

· Void gifts – T tries to make a bequest to someone who’s already dead

· May be used to challenge capacity of T and whole will

· Estate of Russell

· T leaves estate to Chester and to Roxy, her dog

· Gifts to animals are traditionally void ( gift to roxy was void

· Then what happens? Gift falls into the residuary

· Depending on the jurisdiction, lapsed residuary gift goes either to other residuary beneficiaries or to intestate takers

· Latent ambiguity case – what did she actually mean here?

· Latent ambiguity in the terms of the will when you realize that one of the parties is a dog

· Court rejects plain meaning rule, saying that extrinsic evidence should be allowed to determine the meaning of the will, but then seemed to have interpreted the provisions impractically
· Antilapse statutes

· If T leaves property to A, who predeceases him, if A falls within the protected class set by the statute, A’s descendants can take in A’s place.

· Move descendants up to represent predeceased beneficiaries if the beneficiary was in the protected class, had the right sort of relationship to T

· Statute doesn’t prevent the lapse, just redirects the lapsed gift to avoid results of either the no residue of the residue rule or the abrogated rule where the other residuary beneficiary would take it

· All states have antilapse statutes – just becomes a question of how far to take them

· Many limit to gifts to people who are descendants of T’s grandparents

· Trying to keep property within the family

· These rules become their own defaults – Ts can still opt out of them

· But spouses are typically not included in the protected class

· Ties into interpretation of survivorship language and antilapse opt out clauses

· Survivorship language eliminates the issue – beneficiary was only supposed to take if still alive

· And very minimal contemplation of survivorship will support avoidance of antilapse statute 

· Though UPC 2-603 disagrees – makes it much harder to get out of an antilapse statute

· Need to say something much more specific, really make a positive declaration of residuary taker

· Keep in mind, the anti-lapse statute only applies if the devisee bears the particular relationship to the testator specified in the statute (some statutes only apply to descendants, others to the testators grandparents or to all kindred of the testator)
· 3 main examples:
· Illinois—descendant of testator (thus it could go to testators kids or grandchildren)
· Texas – descendant of parent (could go to brother, kids)
· UPC—descendant of grandparent (less obvious, cousins, ect)
· UPC approach – 2-603, 2-604

· Extends antilapse statute’s reach by expanding the class of protected predeceased beneficiaries, applies to class gifts or powers of appointments as well as void gifts

· Also trying to clarify survivorship language – language “if she survives me” without more is not enough to prevent the statute from substituting alternative takers if the named beneficiary does not survive

· In general, assumes that if someone leaves property to a family member and the beneficiary dies first, donor would want the beneficiary’s descendants to take the property. To that end, it extends protections to a broad range of people and documents, and requires solid evidence of a different intention before withdrawing protection

· Questions for analysis:

· 1) is the predeceased devisee in a class protected by the statute
· 2) did the beneficiary die before document was executed – void as opposed to lapsed gift
· 3) Did the beneficiary leave survivors who qualify under the statute to take the gift instead?
· Find issue to fill in
· 4) How does the document’s language affect the statute?
· Provision designed to avoid the antilapse statute? Antilapse statutes will yield to contrary expressions of testator intent
· Survivorship – if the language clearly requires survivorship, the antilapse statue won’t fill in issue for the deceased beneficiary
· Provisions for class gifts or powers of appointment also important
· 5) does the statute apply to documents other than wills? 
· Apply to will substitutes as well?
· Note what an anti-lapse statute does not cover:
· 1) people not in a protected class
· 2) spouses
· though 1990 UPC does include them
· 3) in-laws
· 4) friends
· GOOD EXAMPLE:  T devises her home to her niece, A, and the residue of her estate to B.  A predeceases T, leaving a child C who survives T.  Under the UPC provision, C takes T’s home because A is a descendant of T’s grandparent and hence comes within the required relationship.  If the anti-lapse statute only applied to T’s descendants, C would not take, the devise would lapse, and under the common law it would fall into the residue going to B.
· Where an anti-lapse statute does not apply (ie: you don’t fit the close blood relation) some courts have sometimes “rather ingeniously found a substitute gift to issue in the words of the will or have stretched the concept of a class gift so as to apply to two persons who are in the same way.
· Drafting advice – provide for what happens in the event that a beneficiary dies
· Payable on death designations - under K law, 3rd party beneficiaries are not required to survive the benefactor and may pass K rights to heirs

· 1990 provision does not change this rule—with exception of POD bank accounts (beneficiaries must survive the depositor)

· Revocable trusts—traditionally no requirement about survivorship is implied when a remainder is created

· though statutes in a few states require the beneficiary of a revocable trust to survive the transferor and apply an anti-lapse statute if the beneficiary predeceases the transferor

· Allen v. Talley – antilapse statute applied

· T tries to leave estate to her “living brothers and sisters … to share and share alike”

· Some have died before her

· Apply antilapse statute to these gifts? Or does will contain words of survivorship which preclude application of the statute? 
· Court didn’t – interpreted “living” to mean living at T’s death, not living at time of execution

· Trial court held that words precluded application of statute. Appellate court agrees.

· Words of survivorship ( no substituting of heirs of brothers and sisters

· But antilapse analysis:

· Is beneficiary a member of the protected class?

· Does beneficiary have issue to take in his place?

· If yes to both ( gift to issue 
· Jackson v. Schultz – Gift Over

· Alternative to dealing with antilapse situations – provide an ultimate residuary

· Ex: I give all my property to A, if A survives me, and if not, then to B…

· T leaves property to his wife, “to her and her heirs and assigns forever”

· Wife predeceases

· Antilapse statute doesn’t apply because wife not in protected class

· Court changes “and her heirs” to “or her heirs” ( creates an alternative residuary taker

· Equitably the right answer

· But clearly changing words of limitation to a gift over

· Sitkoff – court gave property to the kids b/c it was better than having it escheat to the state

· Lessons form the case

· Give property to someone and think of all possible contingencies 

· Use gift overs to prevent this

· Class Gifts

· What is a class?

· T is giving property to a number of people

· Based on a functional conclusion – an easy devise, and way to assure that the whole pot gets split by the surviving members

· Leads to inconsistent case results

· Purpose of finding a class is based on its consequence – to make the devise easier

· Interaction of class rules and antilapse rules – antilapse applies first, move representatives of predeceased beneficiary into the class and then divide it up

· Don’t take the “tests” of the cases or restatement too seriously – just need to find that T was advancing a group mindedness… 

· Class closes when any single member of class is entitled to take

· If class is children, they can take on T’s death, later children can’t force reprobate, redivision of everything 

· If one class member predeceases T, the rest of the class takes the whole thing anyway

· Dawson v. Yucus

· Trying to consider a partial bequest to two nephews a class gift in order to save it

· After will was probated, Stewart Wilson filed suit to construe the will alleging that clause 2 was a class gift and that because Burtle predeceased the testator and she never changed the will, he gets his ½ of the 1/5 interest

· Court rejects class gift – not a class gift if members of the class are specifically identified and the size of the bequest is specified

· Court’s definition of a class gift - “a gift of an aggregate sum to a body of persons uncertain in number at the time of the gift, to be ascertained at a future time, and who are all to take in equal or in some other definite proportions, the share of each being dependent for its amount upon the ultimate number of persons.

· Other problem – there were other nieces and nephews not included in the class, it wasn’t generalized enough

· Really looked to four factors

· no class label was used

· testator only included 2 of 5 relatives

· this is important b/c if the class was “in law nephews” she has left three out

· she gave each a ½ specified interest and usually you figure out proportions after the class closes

· she made a class gift later in the will

· Problem – application of the will doesn’t follow T’s clear intent

· Dangers of treating class definition too formally

· In re Moss

· Confirming that we should see class gift in terms of its consequences 

· T attempted to leave property to “A and the children of B”

· How to constitute a class out of that? 

· 5 American Law of Property:  says that the prevailing view is that a gift “to A and the children of B is a gift to an individual and a class in the absence of additional factors”

· each is separate—this case would come out differently then

· Restatement of Property takes a different position:  the presumption is that the named individual and the group form one class (this is the view in this case)

· UPC (1969) clearly provides that this anti-lapse statute applies to class gifts

· So it seems they take the view that testator would prefer that if a member of the class dies, it goes to beneficiaries descendants rather than to the surviving members of the class

· Again this only applies if the predeceased member of the class fits into a protective category

· Example is on bottom of pg. 458

· Changes in Property - Ademption and Abatement: 405-15, UPC 2-604, 2-605, 2-606, 2-607, 2-609. need to check all this
· Doctrine

· Ademption – specific devises or real and personal property subject to this
· By extinction – if a specific gift is no longer in the estate at T’s death, the beneficiary doesn’t get it. Gift disappears

· Identity theory – the exact same thing must be in the estate 

· Simple and easy to apply, but can easily defeat T’s intent
· What happens when specific assets are no longer in the estate but not through T’s own actions – investment advisors sell the specifically identified stocks, etc…

· Does NOT apply to 

· General devises when T intends to confer a general benefit and not give a particular asset

· Assets can be used to purchase or satisfy the general gift

· Demonstrative legacies – hybrid of specific and general 

· Courts have developed a number of escape routes to both apply the identity theory and avoid ademption in specific circumstances

· Classify the devise as general or demonstrative rather than specific

· don’t use my if you don’t want it to be specific

· Manipulate the language of the gift to save it

· Classify the inter vivos disposition as a change in form, not substance

· most courts hold that corporate merger or reorganization is only a change in form, not substance

· Construe the meaning of the will as of the time of death rather than at the time of execution

· Trace assets through to their new form – give the substitutes instead

· Create exceptions:

· Advantage of identity theory – it’s clear, easy to apply

· Disadvantage – potentially extreme applications

· Beneficiary wouldn’t get insurance proceeds from watch stolen the day before T dies…

· 1990 UPC eliminated identity theory, deals with replacement property instead

· Party seeking ademption has burden of proof – creates presumption against ademption 

· 2-606 – created an intention driven rule, detailing specific situations where tracing is appropriate, expands the change-in-form principle, and sets up a presumption against ademption by extinction 

· Tied into the growing general acceptance of extrinsic evidence, trying to keep things in line with nonprobate law (though this doesn’t apply to will substitutes)

· Abatement – what happens when there aren’t enough assets in the estate to pay everyone, debts as well as devises
· Order of abatement – take out of the residuary ( take out of general devises ( take specific gifts

· Lose in this order

· Any amount in partial intestacy – lose first

· Residuary

· General devises based on pro-rata reductions

· Demonstrative and specific gifts – lose last

· Problems – may satisfy gifts to less important people at the expense of close family members being given the residuary

· Solution – leave non-family or minor devisees a % of the residue rather than large specific gifts up front

· Exceptions – most states apply an identity theory w/ exceptions

· Stock splits and share transfers ( should get all shares since they’re worth the same amount

· Satisfaction of pecuniary gifts ( presume lifetime gifts are NOT satisfaction of expected bequests, unless there’s a writing to the contrary

· Property subject to liens ( most states pass the lien, unless there’s a writing to the contrary

· Consequences of a change in property depends on the type of property being left
· Specific devise ( adeemed by extinction

· General devise ( abated

· Demonstrative devise ( abate

· Residuary devise ( abate

· Wasserman v. Cohen – Identity theory of ademption

· T tries to leave a house that he no longer owns at his death

· Court applies identity theory ( gift disappeared

· Issue – whether doctrine of ademption by extinction applies to a specific gift of real estate contained in a revocable inter vivos trust

· Holding – it does, applied the ademption doctrine to assets in a revocable inter vivos trust
· Applies the basic ademption rule – Long adhered rule:  “When a testator disposes, during his lifetime, of the subject of a specific legacy or devise in his will, that legacy or devise is held to be adeemed, “whatever may have been the intent or motive of the testator in doing so.”

· P asked the court to abandon the doctrine of ademption (stated above), contending that because the doctrine ignores the testator’s intent, it produces harsh and inequitable results and thus fosters litigation

· Ct. diasagrees – identity test gives effect to donor’s probable intent

· Note the court talks about exceptions (bottom pg. 461)

· UPC Provisions

· 2-606(6) – presume no intent to adeem

· Beneficiary is entitled to value of what was sold, or new purchase plus difference

· Current rules – presumption of ademption, can be rebutted by proof that testator wanted devisee to take proceeds

4. Limitations on the Power to Devise - Rights of the Surviving Spouse

· Marital Property Systems: 417-19

· 2 forms of marital property systems

· Separate property – each spouse owns her own earnings

· Problem – how do you protect the non-wage-earner from disinheritance

· Support theory – spouses have some responsibility to each other, don’t want to push the survivor on the state

· But spouse will then only get what she needs for support

· Partnership – implicit financial partnership in marriage, even if both spouses weren’t wage earners

· Probably entitles survivor to more like half

· Most states now have an elective share

· Why protect her at all – marriage is a financial partnership, provide for support

· Community property – every dollar earned by either spouse is immediately split between the two, implementation of a partnership theory

· Doesn’t apply to property earned/acquired before the marriage, or property acquired by a gift during the marriage
· Only applies to money made during the course of the marriage 

· No forced share – each spouse already has half, and each can only divide half
· Issues Arising in Community Property States: skim 455-62.

· Problems with movement between separate property and community property states

· If a community property couple moves to a separate property state, what happens?

· There are benefits of community property, it doesn’t make sense to convert it all to separate property 

· Widow’s election – need to figure this out…
· Quasi-community property 

· If H and W live in NY for their entire working lives, generates lots of separate property. Then move to CA, which doesn’t have a right of election

· What happens to the W? How do we protect the separate property spouse now in a community property state?

· Quasi-community property – deem a bunch of the separate property as community property. Effectively create an elective share.

· Can’t avoid the separate property protections by moving later

· Miscellaneous Rights to Support: skim 419-23

· these are usually the same for community and separate property states
· Social Security: retirement benefits paid to worker and his or her surviving spouse
· thus, this incorporates principle of community property
· computed by a formula that takes into account:
·  the quarters worked (it takes 40 quarters—ten years—to be fully insured), 
· the amount of earnings taxed
· age of retirement
· Private Pension Plans:  
· governed by ERISA (Employee Retirement Income Security Act of 1974)
· requires that the spouse of an employee must have survivorship rights if the employee predeceases the spouse
· PURPOSE:  to insure a stream of income to surviving spouses
· Homestead:  designed to secure the family home to the surviving spouse and minor children, free of the claims of creditors (most states have statutes laying this out)  
· often called probate homestead
· generally surviving spouse has right to occupy the family home for rest of her life
· Personal Property Set-Aside:
· right of surviving spouse to have set aside certain tangible personal property of the decedent up to a certain value
· UPC § 2-403 recommends $10,000
· Usually includes household furniture, clothes, etc.
· Family Allowances:
· Every state has a statute authorizing the probate court to award a family allowance for maintenance and support of the surviving spouse (and often of dependent children)
· May be limited by statute (I year)
· Dower:
· at common law, a widow had dower in all land which her deceased husband had been seised during marriage and which was inheritable by the issue of husband and wife
· entitles the widow to a life estate in 1/3 of her husband’s qualifying lands
· the right to dower attaches the moment the husband acquires title to land or upon marriage, whichever is later
· becomes possessory at husband’s death
· once attached, husband can’t dispose of it
· Today it pretty much functions primarily to make the signatures of both spouses a practical requirement to the sale of one’s land
· Has been abolished by most states (only exists in true common law form in 5 states)
· Curtesy: related to dower
· at CL, a husband had a support interest in his wife’s lands, called curtesy
· comparable to dower except:
· (1) the husband did not acquire curtesy unless children were born of the marriage and
· (2) the husband was given a life estate in the entire parcel, note merely in one third
· Intentional Disinheritance - Elective Share (a/k/a The Forced Share)

· The Policy of the Elective Share: 425-33, skim 433-38, 451.

· A way to protect surviving spouse in a separate property state, prevent total disinheritance of surviving spouse

· all but one (Georgia—on grounds that it allows wife to wreck a solid estate plan, and they are supported for life anyway) of the separate property states gives the surviving spouse, in addition to any support rights mentioned above (except dower), a share in the decedent’s property

· Mechanics – get to take against the will

· Spouse can take what’s been offered through the will, or if that’s less than under the elective share can take the difference, or can take the elective share only/entirely

· Applies against intestacy too – elective share might be bigger than intestate share, esp w/ lots of nonprobate property 

· Considerations – areas of debate and variation 
· Is size of elective share tied to length of marriage? Not always

· UPC goes all the way to a sliding scale, but very complicated

· Should elective share choice be satisfied with life estate? Works under support theory but not under partnership theory ( most states say no

· How should children factor in to the size of the share?

· What property should be subject to elective share

· Relative inability of legislators to decide definitively what is the purpose of the elective share and to carry this purpose through to its logical end

· UPC 1990:

· General Comment on the Partnership Theory of Marriage - Based on unspoken marital bargain under which the partners agree that each is to enjoy ½ interest in the fruits of the marriage

· Note the big difference still between elective share and community property state—wife must survive the husband to get her share in the “partnership property”

· Further she has to elect against her husbands will, which might be psychologically or socially difficult

· The real test of whether an elective share system implements the partnership theory of marriage, however, comes when the wife pre-deceases her husband (see above)

· Property Subject to the Elective Share - “Net” or “Augmented” Estate:438-51.

· Elective share covers probate property plus some other assets

· Why? If elective share is enforceable only against probate transfers, people will pass everything out of probate and get around it

· Sullivan v. Burkin

· H puts entire estate in a trust, term in the will that intentionally disinherits separated W. W tries to enforce right of election, but there’s no property in the estate

· Can she claim against the trust? Yes, sort of. – do assets in an inter vivos trust count as assets in the estate in terms of determining size of an elective share? 
· Equitably, we should let her

· H was just trying to evade the statute

· Was clearly using trust as a will substitute, trust instrument functioned as a will

· Theory of divorce – if it had been finalized, she would have gotten some property split

· Court wants to stretch “property in the estate” to cover this

· But can’t expand the definition retroactively – no, don’t consider trust assets in this case (but do in the future)
· H relied on the fact that trust would effect his intent, disinherit W

· New rule – certain nonprobate property subject to right of election, based on T’s control over the property

· The estate of the decedent shall include the value of assets held in an inter vivos trust created by the deceased spouse as to which the deceased spouse alone retained the power during his or her life to direct the disposition of those trust assets for his or her benefit, as for example, by the exercise of a power of appointment or by revocation of the trust

· Revocable inter vivos trust ( T has total control ( part of augmented estate 
· Irrevocable inter vivos trust ( T has less control after execution, but still total control in setting up trust ( probably part of estate

· Life insurance ( prob included 

· Towards the end of the case, the court rejects several tests applied in various states to determine what non probate transfers are subject to the surviving spouse election

· Illusory transfer test (Newman—weird old guy):

· this is most accepted

· An illusory revocable trust is not totally invalid, but merely counts as part of the decedent’s assets subject to the elective share; the trustee may have to contribute some of the trust assets to make up the elective share

· Whether it is illusory or not seems to come down to how much control (see problems pg. 506)

· Intent to Defraud: did he intend to defraud her of her elective share

· Some cts. look to subjective intent

· Others to objective—control, amount of time between transfer an death, the degree to which surviving spouse is left with support

· Present Donative Intent:  Did the decedent have a present donative intent to transfer a present interest in the property?

· Does not focus on what transferor retained, but on whether he intended to make a gift of it

· Bongaards v. Millen

· Can H elect against trust created by third party?

· Court said no

· Statutory approaches to defining the estate

· Laundry list – could list the certain nonprobate transfers that count, against which elective share can be applied

· Codification always leaves things out..

· Delaware approach – percentage of gross estate as calculated for tax purposes

· b/c IRS doesn’t differentiate between probate and nonprobate

· 1969 UPC:
· introduced the concept of the augmented estate: the surviving spouse is entitled to an elective share of 1/3 of the augmented estate
· The augmented estate includes the probate estate and the following non-probate and inter vivos transfers made during the marriage:
· Any transfer under which the decedent retains the right to possession of income from the property
· Any transfer which the decedent can revoke or invade or dispose of the principal for his own benefit
· Any transfer in joint tenancy with someone other than the spouse
· Any transfer made within two years before the death execeeding $3,000 per done per year
· Property given to the surviving spouse during life, including a life estate in a trust, and property received by the spouse at death derived from the decedent, such as life insurance and pensions
· augmenting the probate estate with 1-4 was meant to prevent of owner of wealth from purposely defeating right of surviving spouse
· life insurance payable to others was purposely excluded b/c not usually done to take away from spouse’s elective share
· #5 is included to prevent wife who has been taken care of from electing against the will (example pg. 508)
· this is adopted in several states
· 1990 UPC

· Figure out elective share % based on duration of marriage

· Figure out augmented estate – net estate, probate plus, including surviving spouse’s property

· And multiply…

· Hasn’t been adopted anywhere – too difficult to apply

· completely redesigned everything—to achieve results closer to those of a community property system
· central idea is to add up all the property of both spouses and split it according to a percentage based on length of marriage
· also changes policy of including only transfers in augmented estate after marriage—now includes many made before marriage
· it resembles IRC, with purpose to implement partnership theory
· Summary: One augmented estate is:
· § 2-204—the value of the decedent’s net probate estate
· § 2-205 (1) the value of the decedent’s non-probate transfers to other persons than surviving spouse, including:
· (i) property over which the decedent had a general power of appointment or a power of revocation, whether the power was created by the decedent or another
· (ii) the decedent’s fractional share of joint tenancy property
· (iii) the decedent’s ownership interest in property with a payable on-death designation and
· (iv) proceeds of insurance on the decedent’s life owned by the decedent payable to any person other than the surviving spouse
· § 2-205 (2) – value of property transferred in any of the following forms by the decedent during marriage:
· (i) any irrevocable transfer in which the decedent retained the right to possession or income from the property for life
· (ii) any transfer in which the decedent created a power over income or property for the benefit of the decedent or his estate
· § 2-205 (3) – the value of property that passed during marriage and during the two years before the decedent’s death, including:
· (i) any property that would have been included in the augmented estate under paragraphs (1) or (2) had the transfer not been made and 
· (ii) any transfer of property to any person other than the surviving spouse to the extent that it exceeds $10,000 to nay one donee in either  of the two years preceeding eath
· § 2-206—the value of the decedent’s non-probate transfers to the surviving spouse; and 
· § 2-207 – the value of the surviving spouse’s property and the value of the surviving spouse’s non-probate transfers to others that would have been included in her augmented estate had she been the decedent
· In re Estate of Cross – can court choose to elect for an incompetent spouse?

· More money always better than less, but should court require election?

· Majority approach – not just a “more money” question, need to look at other factors

· Deciding issue – under medicare, you can’t avoid taking property coming to you, when it’s going to affect your federal entitlement

· So the court elects for her benefit – then affects her medicare benefits 

· 1990 UPC as applied to this – actually puts the incompetent spouse’s elective share portion into a trust for support purposes

· Can also set up a special needs trust to deal with this

· In re Estate of Cooper
· Plaintiff partner of decedent not allowed to take elective share based on “spousal type situation”

· May change depending on where state law goes regarding “alternative” marriage arrangements

· Waiver - Premarital Agreements: 451-55, UPC 2-213, skim Unif. Premarital Agreement Act (L&W 725).

· Elective share option is a default rule that can be waived, through prenup or antinup agreements

· UPC 2-213 – Waiver
·  (a) the right of election of a surviving spouse and the rights of the surviving spouse to homestead allowance, exempt property, and family allowance, or any of them, may be waived, wholly or partially, before or after marriage, by a written contract, agreement, or waiver signed by the surviving spouse
· (b) A surviving spouse’s waiver is NOT enforceable if the surviving spouse proves that:
· (1) he/she did not execute the waiver voluntarily; or
· (2) the waiver was unconscionable when it was executed and, before execution of the waiver, he/she:
· (i) was not provided a fair and reasonable disclosure of the property or financial obligations of the decedent;
· (ii) did not voluntarily and expressly waive, in writing, any rights to disclosure of the property or financial obligations of the decedent beyond the disclosure provided; and
· (iii) did not have, or reasonably could not have had, and adequate knowledge of the property or financial obligations of the decedent
· (c) an issue of unconscionability of a waiver for decision by the court as a matter of law
· (d) Unless it provides to the contrary, a waiver of “all rights” or equivalent language, in the property or estate of a present or prospective spouse or a complete property settlement entered into after or in anticipation of separation or divorce is a waiver of all rights of elective share, homestead allowance, exempt property, and family allowance by each spouse in the property of the other and a renunciation by each of all benefits that would otherwise pass to him/her from the otherwise intestate succession or by virtue of any will executed before the waiver or property settlement.
· Why doesn’t it happen more?

· People don’t like to talk about it

· Transaction costs

· Happens more in 2nd marriages where at least one spouse has dealt with break up of a marriage or death of a spouse – more familiar with the rules, consequences, contingencies

· Happens more in later marriages – more assets before the marriage, potentially more descendents to care for
· Concerns – information asymmetries, relational power imbalances

· Waivers are enforced everywhere, if they meet conditions

· Need full disclosure of each party’s assets before enforcing the deal

· Each needs to know what they’re giving up

· Want both parties to have their own lawyers

· In re Estate of Garbade

· W waived all rights in H’s estate, other than specific life insurance policy

· She was told of his 2.5 million in assets and told to get a lawyer

· She never got a lawyer or even read the contract

· She tried to enforce her elective share. Allowable? No.

· Her fault for not studying the prenup

· H did everything he had to do to make it enforceable
· Valid prenup, she waived her rights in the valid (if unintentional or accidental) way

· In Re Grieff: 

· Parties waived statutory right of election via a prenuptial agreement.  Husband died leaving entire estate to children.  Wife filed a notice of election.  Surrogate invalidated the prenuptial agreement on ground the husband was in position of great influence and advantage and that he acted in bad faith (paid for wife’s attorney).  Appellate Division reversed on law, simply declaring the wife had failed to establish that fraud procured her execution of it.  Court of appeals reversed saying the lower court did not decide if the burden had shifted to proponents to show no fraud existed.

· Unintentional Disinheritance—Herein of the “Pretermitted” Spouse: 462-66, UPC 2-301.

· Pretermitted spouse – if a pre-marriage will doesn’t provide for a subsequent spouse

· Should spouse get to take? Forced share at a minimum, but more? 

· Estate of Shannon

· CA statute gave post-will spouse her intestacy share, except for in 2 situations

· Intentional disinheritance

· Spouse is provided for in other ways

· Valid waiver

· Court gave her the share here

· Section 6561 provides that if a testator fails to provide by will for his or her surviving spouse who married the testator after the execution of the will, the omitted spouse shall receive a share in the estate consisting of (a) the one-half of the community property that belongs to the testator (b) the one half of the quasi community property that belongs to the testator (c) a share of the separate property of the testator equal in value to that which the spouse would have received if the testator would have died intestate, but in on event is the share to be more than one half the value of the separate property in the estate
· Clearly this is satisfied— which means there is a strong presumption of revocation of the will as to the omitted spouse
· So the next question is does she fit into one of the exceptions from this (6561)—ie: can the presumption be rebutted
· T’s failure to provide for the spouse in the will was intentional and that intention appears in the will
· ct. says this is rebutted only by a clear manifestation of such intention on the face of the document and this is not met
· T provided for spouse outside of will by statements of testator or amount transferred
· Ct. says this does not show that he created the trust in lieu of sharing in the estate
· Finally the court says the fact that Russell and Lila kept their property separate during the course  of their marriage is not sufficient to show “a valid agreement waiving the right to share”
· The failure of a lawyer to advise a client to execute a new will if the client wants to disinherit a recently married spouse has given rist to malpractice in several cases
· UPC approach – pretermitted spouse gets a set % regardless of length of marriage

5. Limitations on the Power to Devise - Rights of the Surviving Children

· Intentional Disinheritance – unlike spouses, children can be intentionally and totally disinherited
· The American Approach: 466-68.

· You can totally disinherit the children – law doesn’t favor it, but it’s allowed
· In fact, it’s relatively common – first spouse to die leaves all property to the other spouse, not to the children, so that technically disinherits the children

· More problematic if the child can’t support itself

· But most people don’t disinherit minor children

· But threat of disinheritance is an important a mechanism of deterrence w/ adult children

· Rule or standard – depends on the situation, jurisdiction
· Can’t establish a flexible, discretionary system

· Especially in the probate system where probate judges are politically appointed

· Would encourage litigation – everyone can sue if they’re left out

· If court can go back in and re-work the estate plan for the children, it undermines the certainty of estate planning

· Use undue influence, lack of capacity, etc as proxies for challenging disinheritance of the children – total disinheritance will raise questions about the circumstances surrounding execution
· The English Commonwealth - Family Maintenance Statutes: 468-73, skim United Kingdom Inheritance Act of 1975 (L&W 329)

· Establish a family maintenance standard – spouses, children and other dependents are entitled to a reasonable share of the estate given all the facts and circumstances of the case

· Lambeff v. Farmers Co-Op Executors & Trustees Ltd (make sure this was a foreign case…)
· T abandons first daughter, marries 2nd wife and has 2 more sons. Daughter claims she was left without adequate provision for advancement in life and should take a share of the estate

· What standard to apply? Court puts itself in position of T and considers what T ought to have done in his position, considering him a wise and jus T

· A lot of judicial activism

· Such a discretionary system wouldn’t work in the US

· Summary - 3 rules for intentional disinheritance of children

· American rule – eliminate prevention all together, can disinherit

· Louisiana rule – children are provided for, unless there’s a codified exception 

· International common law rule – courts have discretion to rework the will and protect the children

· Unintentional Disinheritance - Pretermitted Children: 473-84, UPC 2-302.
· Situation – T executes the will before the children are born, and they aren’t mentioned in the will, what happens?

· Not really disinheritance, more of a mistake that we want to correct

· What’s the best way to correct the mistake?

· Give the child the intestate share?

· Look to what’s being left to children A and B as a guide for deciding what to give to child C

· Azcunce v. Estate of Azcunce

· T creates will leaving property to wife and 3 living children, mentioned by name. What does the 4th child, born after the will was executed, take?

· Esp since T executed a codicil after 4 was born, which republished will leaving her out

· But don’t have to republish if effect of doing so would be inconsistent with T’s intent

· Results were really a consequence of bad judging, bad lawyering, constraint of being forced to appoint a guardian ad litem

· She takes nothing…

· UPC 2-302 – How pretermission is supposed to work

· Give the pretermitted child a pro-rated share of what the other children take

· Pool all assets given to the children and split equally

· Apply a presumption that T would want them to take equally

· That might not always be true – but it’s hard to generate and estimate an additional amount

· Ex: If T leaves 7500 to A and B, with C, each gets 5000
· Where would another 7500 come from?

· In re Estate of Laura – dealing with other potentially pretermitted descendants

· T executes will disinheriting grandsons and one son

· Pretermitted statute in the jurisdiction allows every child or issue (not just after-born) not mentioned in the will to take a share

· But are great-grandchildren denied a share because the will specifically disinherited their father? Yes. They don’t take

· The specific disinheritance of their father implicitly includes them, cancels out the whole family line

· Underlying policy – don’t invoke pretermitted shares too often, try to keep only for instances of real mistake

· Estate of Treloar

· Will names T’s daughter as beneficiary. After she dies, T rewrites will, deletes her but doesn’t specifically rename his grandchildren 

· Under broad NH statute they do take – will didn’t refer to mother or to them

· No one was specifically disinherited

· This seems more like a mistake, it’s unlikely T didn’t want them to take just b/c mother died

· Overall lesson – draft in generalized, class terms to avoid specific mentions or absences 

IV. Nonprobate Transfers and Planning for Incapacity

1. Introduction: 295-98

· More property now passes by nonprobate transfer than by probate

· Typical nonprobate forms/assets

· Life insurance

· Pension funds

· Inter vivos trusts

· Joint tenancy property

· Joint bank accounts

· Important theoretical model – as a free market competitor to the probate system, provides indications of what and how to change the probate system

· How do they work, as a practical matter

· Tend to have neutral financial intermediaries running them – an additional form of protection, proxy for formalities

· At death, property transfers immediately

· Functionally acting as will substitutes a lot of the time – do the same thing in terms of transferring property at death, but without wills act process

· Should they be valid in spite of their lack of wills act formalities? All of them affect a disposition of decedent’s property at death yet are valid without wills act…

· Interpretation – major question is whether and when the subsidiary law of wills applies to nonprobate transfers

· Should we extend the subsidiary law of wills to the other branches of law (trust, contract, etc) used for will substitutes?

· And which law should be applied first?

2. Pure Will Substitutes

· Revocable Trusts (and Pour-Over Wills): 299-322, UPC 2-511.

· Definition – trust that names beneficiaries, specifies rights/benefits but settlor retains the right to revoke and change terms at any point

· T frequently retains total control of property and all benefits during life

· Beneficiaries only really come into play upon T’s death – like with a will 

· Valid? Yes.

· Esp if 3rd party named as trustee – T provides real evidence of intent to have a working trust, needs a written instrument, some ritual establishing the trust

· If T establishes himself as trustee ( more questions about notice, real intent, real lifetime interests

· Looks more like a will substitute just to avoid the wills act 

· Concern - If revocable trusts are valid, even if beneficiaries have no present interest and there is no requirement for wills act formalities, when would you ever use a will?

· Property under the trust passes immediately after death, without the probate hassles

· And property passes in private

· Are there reasons to use a will? You may want the formalities…

· Large firms may now create wills leaving everything to revocable trusts

· Just keep amending the trust documents as time goes on

· Revocable trusts and Estate Planning

· Revocable trusts have become carriage trade options – standard practice in many many cases

· Advantages

· Flexibility

· Privacy 

· Avoiding delays – make the trust the beneficiary of your retirement plan, POD accounts, life insurance

· Property goes immediately to the trust out of probate

· Choice of law – you can choose with state’s trust law applies

· Take advantage of states that have abolished the rule against perpetuities, for example

· But, you can’t avoid the estate tax by establishing a revocable trust – property that you have control over is part of your gross estate for federal estate tax purposes

· Farkas v. Williams – revocable trust as a will substitute

· On 4 occasions between 1948 and 1950, Farkas bought mutual fund stock, taking in the name of “Farkas as trustee for Williams” and each time he executes a document of trust

· Provided that Farkas retained the right to all cash dividends, the right to sell or otherwise deal with the stock, retained right to proceeds of sale, retained right to revoke the trust or change the beneficiary. And Williams would take at Farkas’ death

· Valid trust? Has a testamentary character but satisfied none of the formalities

· Yes, valid and enforceable

· Pattern of creation and notice provisions validate the intent for a trust and mitigate fraud concerns

· Court finds a present interest – Williams did have a present interest in the trust, had the right to sue Farkas for breach of trust if F transferred all property to someone else w/o revoking or something…

· Present interest for future beneficiaries validated the trust

· Real impact – testamentary effect allowed through a declaration of trust rather than compliance with the wills act

· Great moment in the rise of nonprobate transfers

· Threat to the probate system – encouraged probate reforms

· Rule – revocable inter vivos trusts are valid, even if they have a testamentary look

· Estate of Brenner

· Testator creates trust, he’s the trustee, gets all benefit for life, remainder to his children

· Valid? Yes, see farkas

· T was able to bypass all formalities, retain all current lifetime benefits
· Implications for wills act formalities - If we’re going to allow revocable trusts to substitute for wills, what does this say about the wills act – too hung up on formalities?

· Uniform trust code 603(a) – adopted in a number of states

· While the trust is revocable and the settlor is alive, the beneficial rights are owed exclusively to the settlor …

· Don’t even need a Farkas situation any more

· Acknowledging the reality that a revocable trust is effectively a will, a will substitute

· And that the beneficiaries have no rights until the settlor is dead

· Treats the trust like a will, lacking formalities

· Problem of Norman Dacey – how to avoid probate

· Offers revocable trust forms. Argues that the probate system conceived too many years ago offers no benefits to testators…

· In re Estate and Trust of Pilafas – apply a subsidiary will law?

· T created a will and trust scheme. When he died, one of the sons omitted from the trust looks for but can’t find the documents. Petitions for intestacy.

· Why intestacy? Presumption of revocation of the will b/c of its disappearance

· So probate property passes by intestacy

· Issue – does the same presumption apply to the trust? 

· Should the trust also be deemed revoked b/c son (an interested party) couldn’t find the trust instrument? 
· If revoked ( all that property would pass by intestacy as well

· Court did NOT find the trust revoked – Pilafas reserved the right to revoke in writing, as the exclusive means of revocation ( can’t revoke by physical act

· Policy reasons – don’t want to extend the same presumption of revocation to trusts

· Trustees have present duties – don’t want to make them jump through trustee hoops to then have trust revoked suddenly, by effective accident

· Trust has already been given some effect – present actions, etc

· How would you undo the actions already taken

· Executors gain control only at T’s death, but trustees have already been in control/action

· Would revocation through the will itself have worked?

· Depends on whether trustee was T or a 3rd party, and how trust instrument limited options for revocation

· Restatement of Trusts, UTC on Revocation - Unless the trust instrument provides to the contrary, any revocatory act will count as a valid revocation, provided there is clear and convincing evidence that revocation was the testator’s intent.

· Clear and convincing evidence to who? Need to provide notice to the 3rd party trustee

· Can provide for exclusive means of revocation – particular for 3rd parties – can only revoke with a writing sent to me…

· Follow-up – Estate of Lowry – court upheld will as revocation b/c T was in possession of the will and was the named trustee

· Distinguishes cases w/ a 3rd party trustee, who would need real notice

· Follow-up - Florida National Bank of Palm Beach County v. Genova held that the settlor of a revocable trust has an absolute right to revoke if she is competent; undue influence is irrelevant.  Why can a trust be revoked while under undue influence but not a will?

· State Street Bank & Trust v. Reiser – Creditors’ rights against trust property

· Bank tried to recover an unsecured loan by capturing trust property b/c there were insufficient assets in the probate estate after T’s death
· Competing policies

· Not fair to screw creditors out of their probate rights (can recover against the estate) by using a trust instead

· But also not fair to take fro the trust beneficiaries

· Issue – do we supersede the trust law on behalf of the creditors?

· Court allows creditors to recover to the extent that probate estate is insufficient, but only against property held for T’s benefit, in T’s control during his life

· Only a few states let you screw creditors by putting assets into trusts that creditors can’t capture

· Most allow creditors to go after probate property and trust property that was still within T’s control during his life

· Symmetrical to the tax laws

· Effectively applied subsidiary law of wills here to protect creditors’ rights

· Whether to apply it or not depends on the underlying policy and purpose of the wills law…
· Explanation - “we hold, therefore, that where a person places property in a trust and reserves the right to amend and revoke, or to direct disposition of the principal and income, the settlor’s creditors may, following the death of the settlor, reach in satisfaction of the settlor’s debt to them, or to the extent not satisfied by the settlor’s estate, those assets owned by the trust over which the settlor had such control at the time of his death as would have enable the settlor to use the trust assets for his own benefits.”
· This is all about equity

· Doesn’t apply to non-probate assets over which settlor didn’t have control during life – that wouldn’t be fair

· Means that not all nonprobate assets are treated alike – depends on settlor’s lifetime control

· Pour-Over Wills

· T can write a will, leaving all property to a trust ( funnels all property to a nonprobate pool, all devised outside of probate

· Trust will be controlled by another instrument, dealing with all the property as instructed there

· Based in part on incorporation by reference and doctrine of independent significance theories

· Benefits – allows T to unify all property under the trust

· Problem – timing of trust creation

· Not as much of a problem now – all states allow for pour over wills using trusts created or changed at almost any time

· Trusts don’t have to be funded before T’s death

· Exception to normal trust laws – normally need an actual conveyance of property during settlor’s life

· Allows for unfunded standby trusts – structure is established but doesn’t receive property until death
· UPC §2-511 – Testamentary Additions to Trusts 

· The Uniform Testamentary Additions to Trusts Act, as originally drafted, validates a pour-over of probate assets into an inter-vivos trust only if the trust instrument is executed (signed) before or concurrently with the will
· Thus it resembles doctrine of incorporation by reference
· The act does not however require that some property be transferred to the inter vivos trust during life, as is required by the document of independent significance
· The 1990 version deleted the requirement that it be executed before or concurrently with the will
· Thus a testator’s will can pour over the testator’s probate assets to “a trust with the First National Bank as trustee, which I will execute,” if the testator thereafter executes the trust instrument.
· Clymer v. Mayo – applying subsidiary laws to pour over wills
·  T executes a number of wills, trusts, leaving her husband as the main beneficiary. They divorce, but she doesn’t change the beneficiary on some of the assets. When she dies, all property pours into the trust, which still named ex-husband as beneficiary
· T’s parents challenge the designation

· First challenge – trust was unfunded and so is invalid ( not a problem for a pour over will/trust

· Second challenge – divorce revoked his right to benefit from the trust

· Testamentary Bequests to ex-spouses are revoked upon divorce – any designation in a will would have been revoked, so should do the same for this trust

· But it wasn’t really a testamentary trust

· Husband waived rights to all nonprobate assets in the divorce settlement, why didn’t that count

· Court agreed – statute was intent implementing and most people would want bequests to ex-spouses in a such a testamentary scheme revoked 

· This was a will substitute – used to avoid probate but not the subsidiary law of wills…

· Treat those laws as presumptively correct

· Instance of some judicial activism – stretching the statute here…

· More will substitute (emphasize the will part) rather than a trust

· Payable-On-Death Contracts: UPC 6-101.

· Pay on death designation – some kind of contract that provides that, on your death, the financial intermediary makes a payment to a designated beneficiary

· During your life, you benefit from the asset/account as usual

· And on your death, assets/accounts transfer immediately

· Troubling for the courts at first – look a lot like a will but really just a contract and totally avoiding formalities/probate

· Valid without wills act formalities?

· Make them up in other ways

· Something different about these assets, designations – involvement of the financial intermediary

· They aren’t going to give you a beneficiary option if it’s going to expose them to a lot of litigation

· They have no reason to lie, no reason to favor a specific beneficiary

· Rely on traditions of life insurance…

· Almost all states now validate POD designations for brokerage accounts, mutual funds as well as life insurance

· Also allow assets to be poured into a general revocable trust – promote the unification scheme 

· Life Insurance: 322-24, 331-33 

· Historically, you’ve always been able to designate a life insurance beneficiary. 

· The only point of life insurance is to benefit others upon your death 

· Serves a useful social function

· May contain it’s own inherent cautionary and ritual functions

· Major lesson – GET life insurance

· Cook v. Equitable Life Assurance Society – application of subsidiary law of wills?

· H purchases whole life insurance policy, naming W as beneficiary. He divorces 1st W and remarries, but doesn’t change the beneficiary. 10 years later, makes a holographic will leaving policy to 2nd W.
· Who takes the policy? 1st W

· Policy expressly names the ways in which the beneficiary can be changed – need written notice to the company – and that wasn’t done

· Company has real reliance interests – needs a sense of certainty, needs the procedures to be followed 

· Can’t change by will the terms of the life insurance policy, need to follow the terms of the agreement 

· Some states allow this – super wills, revocation by divorce laws, etc

· Pension Accounts: 333-41.

· Federal law created irresistible incentives to save in pension funds – for tax and ERISA reasons

· Part of your salary goes into a pension fund, before taxes

· And you earn interest on the fund amount

· Only pay taxes on it when the money comes out

· Money left in the pension fund can be transferred at death of the settlor

· Egelhoff v. Egelhoff – apply revocation by divorce wills law to federal pension funds?

· Does the state revocation on divorce law apply to pension fund designations?

· State statute provided for revocation on divorce for both planned probate and nonprobate transfers

· ERISA preemption

· Does state statute have a forbidden connection to ERISA?

· Yes, b/c it reached ERISA plans

· Does it undermine the objectives of ERISA?

· Court said yes – revoking stale mention of ex-spouse would undermine purpose of ERISA, b/c would undermine attempt at national uniformity

· Concern over different state revocation on divorce statutes

· Kind of a stretch – there wasn’t that much variation

· Dissent raised questions of preempting other things – so slayer rules don’t apply to pensions?

· Breyer raises the “Passover questions” – why is this statute different from all others

· Practical impact – blows away subsidiary law of wills as they would apply to pensions

· But subsequent courts have challenged this

· Met Life v. Johnson, Keen v. Weaver – courts coming out the other way on the same or similar facts

· Egelhoff seems to have come out the wrong way 

· Brokerage and Bank Accounts: 341-44. what are these???
· States that don’t allow POD contracts might not allow them
· Problems distinguishing between joint accounts and agency accounts…

· Franklin v. Anna National – what was all this???
· The bank form provided for a  joint tenancy bank account – Frank’s account with different secondary people brought on

· Was the second signatory just for convenience or meant as a beneficiary?

· Court looks behind form to decedent’s intent and finds that it was just for convenience, so the property goes back to the estate

3. Joint Tenancies in Realty—Herein of the Imperfect Will Substitute: 344-45.

· Relying on a vanishing theory of the common law…

4. Planning for Incapacity

· Property—Herein of the Durable Power of Attorney: 345-50.

· Durable power of attorney – agency relationship continues through principal’s death or incapacity/incompetence

· POA = statutory agency agreement that gives you evidence as agent (attorney-in-fact) and everyone has to accept it under statutes

· Solves the durability problem—doesn’t terminate on the incapacity or disability of the principal, but on the death of the principal
· After principal dies

· Holder of POA can make no more transfers

· Power doesn’t avoid probate – assets held still go to through probate

· Why important, helpful? 

· Principal trusted the agent before death/incapacity

· Benefits of continuity

· Dangers – no control over the agent after death, the incompetent is less able to monitor

· Common law of agency governs these relationships, in context of state statutes about forms and limits of power of attorney – a fuzzier body of law

· But we impose the fiduciary obligations on the agent – similar to those of trustees

· Pretty high level fiduciary obligation

· But also need to determine whether agent has breached fiduciary obligation to have any sort of option for recovery…

· Differences from a trust

· If agent dies, power terminates unless a successor is named by the principal. While for a trust, a successor trustee can be named by the court

· Trustee has title to the trust assets, agent doesn’t and has less control

· Scope of the agent’s authority?

· Modern trend - Give the agent authority to do anything, and then use the fiduciary obligation to limit or review the agent’s actions
· “to make gifts” - Allows you to take advantage of the $11,000 gift tax exemption per year.

· “or to k or deal in any other manner or any other way that the principal would himself”

· Specific issues - 

· Can you use powers to revoke a revocable trust?

· Can your agent execute a new will for you?  Probably not under wills act.

· Specific concerns – use the power of attorney to revoke a revocable trust?

· Franzen v. Norwest Bank  - brother/power of attorney of the beneficiary tries to revoke the trust, claim the property

· Do we allow this? the beneficiary was already incompetent.

· Colorado had a statute requiring express terms of the power of attorney appoint allowing this

· When dealing with power of attorney appointments – may want to specify what they can or can’t do

· Esp regarding revoking trusts, making gifts
· Can’t allow appointed agents to execute or revoke a will – requires signature of T or someone signing at T’s instruction/in T’s presence

· Not delegable 

· May allow for amendments or will contracts though… 

· Person - Advance Directives and Substituted Judgment: 350-60, skim 360-63.

· SC has held that everyone has a constitutional right to determine their own healthcare.  This includes the right to decline treatment.

· What if they can’t make this decision?  How do we approach this?

· Advanced directives—state what you want to happen in certain circumstances

· If x happens to me, I want Y.

· Problem with instructional directives like this is that it doesn’t cover all of the possibilities.  (Professor Dresser’s argument)

· Also problematic b/c it’s hard to know precisely how you would feel at the time of your illness—precommitment is difficult

· Health care proxy—delegate power to someone else to make the decision under the circumstances – delegate authority so that your “agent” can make the decision at that time without you having to commit – allows the most current information to be taken into account.

· Hierarchy of decision making if neither of these is the same order as would be your intestate heirs.

· Living Wills (pg. 403-04)

· A living will contains directives concerning termination of medical treatment

· It possibly could be viewed as an advance disposition of a person’s life when competence is lost

· The document provides that a signers life shall not be artificially prolonged by extraordinary measures when there is no reasonable expectation of recovery from extreme physical or mental disability

· Patient Self Determination Act (PSDA) requires that every patient admitted to a hospital receiving federal funds must be advised of right to sign an advance directive

· Exception:  women who are pregnant are not allowed these

· Bush v. Schiavo

· Terry and Michael married in 1984.  Marriage was a happy one according to the court.  In 1990 she collapsed and was deprived of oxygen for 10 minutes.  Doctors found cause of her collapse to be a bulimia-related potassium disorder.
· She did not have an advanced directive.  Her husband was appointed the guardian to make medical and other decisions for her

· In 1993 he has a falling out with his in-laws and in 1998 he petitions court to have life-support removed.  Her family disagreed, but the courts all found in favor of Michael.

· This should have been it.  There was a trial, appeal etc.

· 6 days later, FL legislature passed a statute authorizing governor to reinstate food and water to someone when a court has found that they’re in a persistent vegetative state, no advanced directive, and a family member opposes the decision.  Additionally the statute expired 15 days after it was introduced.

· This was passed to overrule the Schiavo decisions.

· Statute can be challenged as a violation of separation of powers under state constitution, and then under federal constitution (after senate tried to intervene)

· And a facial challenge to the non-delegation rule

· Lesson – deal with this stuff in advance, use advanced directives, at least think about who to put in charge…

· James Lindgren, Death by Default – argument to flip the default rule – the default rule should be that you don’t get life sustaining procedures unless you have an advanced directive.  I.e. the default rule should be death.

· Disposition of the body

· Problem of organ donation—default rule is that there is no right to harvest organs from the deceased unless the deceased has consented.

· In many other countries, you have to opt-out if you don’t want organ donation.  Very small percentage opts out.

· This suggests to us that the default rule is sticky—people don’t really have a strong feeling one way or another and they just take what comes.

· Possibility that people in this country feel differently about the disposition of their bodies in this country than in other countries.

V. TRUSTS (T = trustee, S = Settlor, B = Beneficiary)
1. Introduction: 485-98.

· Trusts are seen as gifts over the plane of time

· Property held by one party for the benefit of another, to be distributed over time and in certain ways

· Sitkoff’s definition – an organizational form whereby one person (the settlor) turns over legal control of property (the res) to another (the trustee) to hold for the benefit of another (beneficiary)

· Basic Structure

· Settlor

· Can be trustee in inter vivos trusts

· Merger rule—if the trustee is also the exclusive beneficiary ( interests merge ( no trust.  

· Most cases involve instances where settlor NOT the trustee

· Trustee

· General rule - “A trust will not fail for want of a trustee” 

· If every other trust element is satisfied except for designation of a trustee, court will do it

· Can be a disinterested institutional party – prob more experienced

· Adds institutional competence and protection

· Or a personally involved amateur trustee – relative, spouse, etc

· Adds familiarity, potential understanding of settlor intent 

· But prob less experienced, may have problems if trustee gets old or should be removed

· Given inherent or specific powers, subject to fiduciary obligations

· 3 dimensions of typical trustee duties:

· Investment dimension - investment management
· Administrative dimension - pay taxes, provide accountings etc.
· Distribution function - giving money to beneficiaries
· Beneficiaries

· Effectively 3rd parties to a contract – S gives something to T and T will do something for the benefit of B

· Beneficiary interests are all present or future interests

· Types of Trusts

· Inter vivos – created during lifetime in 1 of 2 ways

· Declaration of trust: “I declare myself to be the trustee for the benefit of you…” – settlor as trustee

· Deed of trust: write up an instrument giving power to a 3rd party trustee for the benefit of a separate beneficiary

· Testamentary – created through a will, will becomes the trust instrument

· Consequences of trust structure:

· Trusts effectively fracture interests in property 

· Legal interest given to the trustee

· Beneficiaries given beneficial, equitable interests

· And in doing so, trusts add an element of intermediation

· Instead of transferring property directly to a beneficiary, the settlor sticks trustee in the middle

· Consequences:

· Puts one person (or group) in charge for all future decisions

· Intermediation sometimes allows trust to avoid taxes

· Always allows trust to avoid outside regulation

· Trusts v. Gifts:

· Margin between trust creation and a gift – differences in the underlying intent?

· A trust is a gift, but over the plane of time – beneficiary benefits over time

· A gift is an outright gift to the beneficiary – immediate transfer of fee simple

· To make a gift, there are two requirements

· Donative intent

· Transfer of the property – delivery

· But sometimes it’s hard to make a real/actual delivery

· Can also have constructive or symbolic delivery

· Once both are met, there’s a completed gift 

· Interactions between trusts and gifts

· If there’s clear present donative intent but S failed to satisfy the delivery requirement, can we save the gift by finding a trust?

· Hebrew University Association v. Nye

· Clear intent by the Yahudas to give their library to the Hebrew University in Israel. Made an announcements of the gift, refused to give/sell to others. But Ethel died before the books were shipped…

· Clear evidence of donative intent, but no delivery - How can we save the gift? 

· Constructive or symbolic delivery?

· Constructive – give the donee real means of obtaining the gift

· Put receipt in the power of the donee

· Symbolic – give the donee a symbol of the gift if it’s hard to deliver

· A key to the house, list of contents

· Or make the donative intent statements declarations of trust – does that work?

· Court refused to find a trust

· No clear expression of intent to create a trust or impose fiduciary obligations

· No proof that the Yahudas accepted fiduciary obligations 

· All evidence of intent concerned generalized donative intent, not intent to create a trust
· Hebrew University Association v. Nye (II)

· Trying to save the gift, again – but arguing that it was in fact a completed gift, through either constructive or symbolic delivery
· Court seems to have adopted a substantial compliance approach

· Don’t let formalities of a gift frustrate the purposes of the formalities or clear intent to make a gift

· And better not to torture a failed gift into a declaration of trust, b/c that would questionably impose fiduciary duties…

2. The Required Elements of Trust Creation

· Intent: 498-504, UTC 401-02, 404.

· There are no magic words per se, but a settlor/trust instrument must express an intent to create a trust, intent to establish and impose fiduciary obligations
· But look for “for the use of” or “for the benefit of” or “in trust for” as well as context, instructions for maintenance and management 

· Mere precatory language is not sufficient

· Lux v. Lux

· Lux writes a will, bequeaths to her grandchildren certain real property. Says that any residuary real estate shall “be maintained for the benefit of” her grandchildren.

· Trust? Testamentary trust b/c she said “for the benefit of” and then looking at the other provisions in the will, it is clear that she meant for someone to hold the real estate in trust for the children.  

· In context of management instructions and termination date.

· But didn’t name a trustee, didn’t provide a distribution schedule, didn’t use the word trust – not fatal, but considerations in the other direction

· Court holds that no particular words are required to create a testamentary trust.

· Jimenez v. Lee

· Daughter sues father, demanding accounting of assets in her trust.

· If a trust ( entitled to an accounting..

· Trust? Yes. And failure to provide accountings was a breach of fiduciary duties…

· Can rely on the character of the gift made by the grandmother, some of the language establishing a specific purpose and specific property 

· Colton v. Colton – precatory language instead, not enough to create a trust 

· Leaving property “with the hope that” it will be used for something or given to someone…

· Can still try to parse the language closely and put it in context ( but it will lead to litigation, less certain to find a trust

· Drafting lesson—don’t put recitals!  Make it clear!!

· Why? Because valid trusts immediately trigger present fiduciary obligations – both a notice and intent issue

· Trust Property (The Res): 508-511, UTC 401-02.

· General rule – In order to have a trust, you must have trust property 

· Need specifically identified and segregated property (although it can be identified in a general way)
· This million dollars, these shares of stock, X number of shares of stock in Y company…

· Exception – an unfunded pour over will/trust

· Unthank v. Rippstein

· Letter by Craft to Rippstein, discussing a 200$/month allowance for her - “I herewith bund my estate to make the 200 monthly payments”

· Court did NOT find this to be a holographic will, although written and w/ present intent (not conditional like in Kuralt)

· Save the bequest by deeming letter a declaration of trust?

· Trustee? Not specifically designated, but the executor will become the trustee

· Intent? Clear intent to transfer the money to her, make the payments

· Property? No, no clear property

· Not sure where money comes from or out of 

· If letter had required estate to put 30,000 aside in an account and pay 200 out of it each month, with the residue to someone ( that would be fine, it would have segregated property

· Her theories of trust property

· Hold the whole estate in trust – but no clear proof of intent to find a trustee and force him to manage his entire estate, tie up everything he owns, just to make sure she got 200 a month

· Set aside 10% of the estate b/c that would be enough to cover the monthly payments, and let the rest pass under the will

· Pragmatic solution but there’s no proof of an intent to do this

· No identification of 10%, and court can’t do it now

· Result – court found intent but couldn’t satisfy the plan/gift

· Sitkoff – thinks results based on a wrong decision on the holographic will argument

· The Beneficiary Principle: 518-28, UTC 401-02, 408-09.

· General rule – in order to have a valid trust, you need specifically identifiable, reasonably ascertainable beneficiaries

· Need to identify someone to benefit from the trust arrangement

· Need to identify someone to enforce the trust arrangement 

· Beneficiaries must be ascertainable at the time the trust closes, becomes effective (when it’s time to start distributing property, when it becomes irrevocable)
· As long as there’s also someone who can enforce B’s rights in the interim if there are current rights…

· If you really want a trust, you really need to identify the Bs.

· Clark v. Campbell

· Settlor gives property to a trustee to be distributed, at trustee’s discretion to settlor’s “friends” as he sees fit

· Valid trust? No.

· Court found clear evidence of intent to create a trust, clear trust property (the property in question was specifically identified) but no ascertainable beneficiaries.

· Ascertainable trust beneficiaries? No. “Friends” is too imprecise

· No way to determine who really has standing, especially if the definition of friends was left to trustee’s discretion 

· No way to define or evaluate this standard – esp once S dies…

· Issue of trustee discretion – even if language seems to give total discretion to the trustee, there are always ways to challenge the exercise of that discretion (assuming the trust has been validly established)

· Can always challenge exercise of trustee powers as abuse of discretion 

· Back up argument – power of appointment?

· Prob not b/c still doesn’t create a class of ascertainable objects of the power – trustee could still undermine the standing of anyone who makes a claim against the trust as falling outside the definition of “friends” for purposes of the trust 

· Marilyn Monroe’s Will

· Gave everything to Lee Strasberg, it “being my desire that he distribute … among my friends, colleagues, and those to whom I am devoted.” 

· Same problem – better to interpret it as a gift with instructions to distribute, not a real trust
· Purpose or Honorary Trusts

· Trusts set up to take care of pets, achieve certain purposes

· Trustees are put under different obligations – use the property to achieve the specified purpose or it reverts back to the remainder beneficiaries/estate

· Limit – allowable except when capricious

· Money can be left for any specific purpose, as long as the purpose is not capricious

· Purpose wont be capricious just because no living person personally benefits from it

· But prob can’t violate laws or public policy

· And gift is allowed except if it’s unreasonably large as related to the purpose ( gift considered capricious 

· Statutes may also add a monetary limit

· Also can’t violate rule against perpetuities, if still valid in the jurisdiction

· Many state statutes authorizing purpose trusts put time limits on them

· Agency cost issues – trusts only work if there’s someone to enforce them

· Can establish a trust for a purpose, as long as there arent overwhelming agency costs in attempted enforcement

· Added equity issue seems to cut down on agency cost – property can revert to estate if not distributed as intended

· Or pass a statute allowing for appointment of trust property guardian – create an enforcement mechanism

· In re Searight’s Estate – purpose/honorary trust.

· Searight establishes a trust to take care of a dog

· Issue – can a dog be a valid beneficiary? 

· Dog can’t enforce beneficiary rights in the same ways, dog is property 

· Court held the trust valid – as an honorary trust

· Trustee charged with using property for the benefit of the dog, and if property isn’t used properly, it reverts back to the estate

· Trustee put on her honor to satisfy trust purposes

· Remainder beneficiaries can enforce their equitable interests to have property returned to estate 

· Court also took a realistic approach to perpetuities concerns, etc

· Relied, in an unusual way, on the fact that the dog was already dead, and that the money would have run out, etc

· A Writing?: 528-33, UTC 407. – are writings necessary to have a valid trust?
· General rules re: writings and trusts come from external laws

· Statute of frauds – demands writing for any trust concerning real property 

· Wills act – demands writings for testamentary trusts

· Can declare a trust with yourself as trustee orally

· But when appointing 3rd party trustee ( better to have a written instrument

· Hieble v. Hieble

· Parents deeded land to children, under an oral agreement that it would be transferred back to the mother. Subsequent complications when son refused to transfer it back, and mother sues.

· No real evidence of a trust 

· Court holds that there’s no proof that the statute of frauds requires a writing here

· Because of the statue of frauds, there’s no remedy at law

· But b/c a confidential relationship was involved, there are additional concerns, presumption of undue influence

· So uses a constructive trust to prevent son’s unjust enrichment 

· Deem the son to be a constructive trustee, required to transfer ownership back to mother

· Secret and Semi-Secret Trusts

· Secret Trust – looks like an outright bequest, no evidence on the face of the instrument that it’s actually a trust 

· All trust details/obligations discussed and promised in secret

· Semi-secret trust – instrument seems to create a trust, but major details are kept secret

· General concern – really acting as unwritten wills…

· Enforceable? 

· With a secret trust, there’s no choice but to look to extrinsic evidence to see whether and who should take the property

· With semi-secret trusts, we know that the person seemingly given the property shouldn’t be the ultimate taker, but we don’t know who should

· Secret trusts can be enforced in equity – to prevent unjust enrichment, lying about carrying out the wishes of the settlor


· US courts won’t enforce semi-secret trusts – seems wrong…

· More likely to be fraud with a fully secret trust – there’s absolutely NO evidence of a trust in the will, but we’ll enforce it

· England enforces both – view adopted by the restatement but not the majority of states

· Prob would be better to enforce neither

· Olliffe v. Wells

· Donovan devises residuary estate to Reverend Wells, to distribute in such manner as he decides in his discretion to fulfill wishes she expresses to him.

· Seemingly a bequest to him as trustee with clear intent to have him follow her instructions to him as trustee

· B/c if just an outright gift, no insurance that her wishes will really be carried out

· Court found intent to create a trust based on the context and circumstances of the instrument 

· But who are the beneficiaries? Can’t be valid w/o beneficiaries

· Wells can’t keep the property for himself, but we don’t know who should be getting it

· Overall, with only indefinite beneficiaries ( invalid bequest ( property falls into estate and goes to heirs

· Was a semi-secret trust –know it’s a trust, but don’t know who the beneficiaries are

3. Rights of the Beneficiary to Distributions from the Trust: 533-43, UTC 814, 1008.

· Systems of Distribution

· Mandatory – trustee lacks all discretion, all instructions for distribution are laid out in the trust itself

· Already know who gets what and when

· Gives S total control over the disposition of the property

· Problem – inflexible, doesn’t properly account for the time factor
· Pure discretionary trust – Bs are named by the T has total discretion to structure the disposition of the property 

· Though never totally total discretion – always limited by fiduciary obligations

· Support trust – add in a support standard, general guideline to add the exercise of T’s discretion 

· Typically geared to support according to lifestyle circumstances

· Standards make any resulting litigation easier – adds focus to the trust, provides a measuring line against which T’s actions can be compared

· Marsman v. Nasca – analyzing a discretionary support trust

· S gave “sole and uncontrolled discretion” to T, but for the “comfortable support and maintenance” of B

· Trust instrument also instructed T to consider other resources in evaluating how to distribute trust property 

· Need to know what B already has in order to know what he needs for comfortable support and maintenance 

· Runs counter to general rebuttable presumption that S wants B to benefit from the trust regardless of other assets, that other assets won’t be taken into account unless trust expressly instructs it

· Trust also contained an exculpatory clause – no trustee shall be liable except for his own willful neglect

· T did not provide sufficient support – knew that B was really struggling, had been forced to sell the house, etc. Complicated chain of events leads B’s next wife to sue the trustee

· Did T breach the trust? It required payment of net income, in his absolute discretion, in an amount that would keep him comfortably supported and in light of other assets – Yes, T did breach.

· Never take language of absolute uncontrolled discretion seriously

· Equity always demands some review of trustee decisions – need to make sure that discretionary decisions satisfy fiduciary obligations

· Uncontrolled, absolute, unfettered discretion speaks more to degree of scrutiny applied to T’s decisions, not existence of scrutiny at all – creates a presumption that the Ts are acting within their granted discretion

· But doesn’t totally eliminate review

· T had a duty to inquire as to other assets and make sure B was comfortably supported – failed both

· Damages – how to remedy the breach

· Trial court took the house from a bona fide purchaser and gave it back to the wife – not fair either

· Wife should have gotten money back – equal to what she should have gotten if T hadn’t breached his obligations

· Recovery from T personally? Only if T’s conduct is willfully negligent, as per terms of exculpatory clause and this wasn’t

· But be concerned because T drafted the terms of the clause?
· Wife needed to prove misconduct and didn’t – decision no longer good law on burden of proof

· Considering other assets when determining discretionary pay-outs – what’s the default rule???
· Restatement – presumption is that the trustee is to take the beneficiary’s other assets into account in determining whether and in what amount distributions should be made, except insofar as the purposes of the trust will be better accomplished by not doing so (giving money regardless of other interests) 

· Cases are all over the place, highly fact dependent on what this means…

· Exculpatory Clauses

· Clauses that try to establish total indemnity, total unreviewability will not be enforced 

· Beneficiaries need the ability to enforce to have a valid trust in the first place

· There are reasons for exoneration clauses – want to balance trustee compensation and potential mistakes in exercise

· If the line is drawn at willful neglect or intentional indifference – exoneration up to that point will probably be enforceable

· Party challenging such a clause bears burden of proving T’s misconduct – common law view

· UTC – burden on the draftsman to show that clause and consequences were affirmatively disclosed to S

· Penalty default view, dealing with informational inequalities 

· Creates presumption that clause was inserted through abuse

· To rebut – have witnesses, have S sign something agreeing and acknowledging the clause, provide S with independent counsel – factors in UTC section…

4. Rights of the Beneficiary’s Creditors: 543-44.

· Trusts are particularly favored for their asset protection features – the ability to make a trust for the benefit of a party and shield the trust property from the beneficiary’s creditors

· Mandatory trust – creditors can claim against mandatory payments

· Vested interests in a sense… 

· Discretionary (and Protective) Trusts: 544-47, UTC 501, 504.

· General rule – in most cases, creditors have no discourse against the trust

· In a pure discretionary trust, creditors have no right to stand in B’s shoes to sue T to payout

· On theory that B has no current rights in the trust, until T exercises discretion

· Not exactly true – B does have some right

· Just no right that creditors can take – not an alienable, transferable right

· Benefit of discretionary trusts – protection from creditors

· Downside of discretionary trusts – agency costs, potential risks of T’s exercise of discretion

· T’s decision not to distribute from the trust in order to avoid creditors is a sound use of discretion
· Cutting off income option – creditor can’t force pay out but can jump the line

· If a payment is ever made, it goes, by court order, to creditor first

· At least B isn’t getting money either

· Forces negotiations between B, T and creditors…

· For trusts w/ a support standard, creditors/suppliers of necessities can claim against the strust

· The parties supplying the health, education and welfare that form the basis for the support standard can enforce…

· In some states, spouses and children can recover against support trusts 

· Restatement – don’t treat support and discretionary trusts differently, allow creditors to recover against all

· Creditor can compel a distribution, stand in B’s shoes and sue for abuse of discretion for lack of payout

· But comment e complicates things - Trustee’s refusal to make distributions might not be an abuse when the claim is made by a creditor, even when it would have been an abuse if the claim was made by the beneficiary, because the amount that the beneficiary would actually collect is a factor in determining abuse of discretion

· UTC 504 takes opposite approach – creditor can’t access the trust, can’t sue in place of the B

· But spouses and children can sue, even against discretionary trusts – for policy reasons
· Protective trust – way to mitigate risks of a discretionary trust

· Effectively a contingent trust, where contingency is a creditor’s claim
· Mandatory payment until a creditor attacks the trust or until B is insolvent ( trust becomes discretionary, to trigger asset protection features

· Spendthrift Trusts: 547-57, UTC 502-03.

· Spendthrift clauses – make trust assets inalienable by the beneficiaries (trust property can be sold by the trustee, but the beneficiary can’t sell his whole general interest)

· Underlying property is available for investment, is specifically alienable – but B can’t play with his interests

· Now boilerplate, donative trusts are now typically spendthrift 

· So the only method of protection for beneficiary interests is fiduciary obligation suits – the only way to get out of the trust situation

· Validity of clauses – must apply to both voluntary and involuntary creditors/claims

· Can apply to remainder assets as well – so remainderman’s creditors can not get to trust principal until remainderman is entitled to it

· Policy rationale – allow S to control the trust he sets up

· Reinforces ability for trust to act as surrogate – retain family money, prevent beneficiaries from blowing it all

· Trust will protect the beneficiary as the settlor would have personally

· Keeps money in same position as if S had held on to it 

· UTC §502, 503

· Exceptions – for children or spouses, for the gov’t to the extent that the gov’t has a valid claim

· Tort creditors are NOT granted an exception – not a strong enough lobby, and not granting them standing makes the spendthrift option actually valuable

· Sligh v. Sligh – Mississippi court recognized a tort creditor exception, then the legislature immediately overruled it

· In some states, B’s creditors can reach that part of spendthrift trust income in excess of the amount needed for the support and education of B – station in life rule where creditors can reach amounts in excess of what is needed to maintain B in his station in life

· But that benefits the rich…

· Problems – aggravates the dead hand effect 

· B might want to sell interest for legit reasons, might need the current benefit, might better be able to deal with changed circumstances that way

· Aristocracy concerns – perpetuates inherited wealth, maintains the privileged class

· Makes trusts even more inflexible – can NOT easily modify or terminate ST trusts

· Better form of asset protection form creditors – can create a mandatory trust but still shield assets from creditors by making assets inalienable by B

· Also keeps trust assets out of estate for bankruptcy purposes – holds up against potential bankruptcy settlements

· If bankruptcy creditors could access the asset, creditors could just push Bs into involuntary bankruptcy

· ERISA – helped further general acceptance of spendthrifts

· Pension plan assets can NOT be alienated

· But assets can be reached for child support, alimony or marital property reasons

· Scheffel v. Krueger

· Krueger’s grandmother creates a trust with mandatory payouts to Krueger, and a right to demand additional payouts. Includes a spendthrift provision – Kruger can’t sell or interfere with any of the assets. But Krueger assaults Scheffel’s child, and Scheffel brings a tort suit against Krueger, and tries to enforce the judgment against Krueger’s trust interest

· Can the trust interests serve as the source of the judgment?

· Create an exception for tort creditors? No.

· Statute allowing spendthrift trusts already had exceptions – all anticipated/intended exceptions were already enumerated…

· Shelley v. Shelley 
· Testator’s will leaves residuary estate in a trust for Grant, income to be paid to him for life, corpus to start being distributed on his 30th birthday, or to Grant or his children in case of emergency. Grant’s interest made inalienable by a standard spendthrift clause.

· Grant marries twice, divorces twice, and has two children for each marriage

· Ex-spouses and children try to satisfy unpaid support payments by attaching trust income.
· Children can get at G’s income interests – policy reasons to make parents care for their children

· Testator’s freedom isn’t absolute, in face of compelling policy interests

· Standard result – spendthrift provisions don’t block claims from children

· Spouses can recover from G’s income interests as well – because of similar policy considerations

· Children can recover from corpus, but only b/c they were beneficiaries in cases of emergency and court deemed this an emergency

· Testator intended to provide for them in cases of emergency, would be an abuse of T’s discretion to not pay them now

· Spouses couldn’t take from corpus, b/c payouts were totally discretionary and they weren’t named as beneficiaries

· General rule – spouses and children can recover against spendthrift non-discretionary (not purely discretionary, support is fine) trusts

· Self-Settled Asset Protection Trusts: 557-69, UTC 505.

· Traditional rule – Settlor didn’t get the same sort of asset protection feature for personal trusts. Can not set up a trust for your own benefit that’s insulated from creditors 
· Strong asset protection only for 3rd party trusts

· Allowed protection for inherited but not for earned wealth

· Seems unfair to allow people to just shield their own assets from creditors just because of the formality of a trust, when they still retained control over it all

· Off shore self settled options – Cook Island

· Could create a self-settled asset protection trust, but only if the settlor didn’t live in the Cook Islands

· Didn’t want their own residents shielding assets from domestic creditors

· Just trying to attract foreign money

· Very relaxed fraudlent transfer standards

· All trusts governed by domestic law – not going to enforce anyone else’s law against their trusts

· Led to some jurisdictional competition domestically – Alaska first, now about 7

· Needed to name a trustee within that state – so at least they get the commission

· May cap the trust size – Oklahoma at 1 million

· Stronger fraudulent transfer laws – if you’re in debt so you give all your money to your wife, creditors can void the transfer

· How is this different? We invalidate these transfers as fraudulent, why would we allow people to circumvent that through the trusts???
· Choice of law issues – not sure that states will enforce the provisions of other states

· NY unlikely to enforce Alaska terms…

· FTC v. Affordable Media, LLC – typical of the litigation on these issues

· Perpetrators of a ponzi investment scheme shielded their assets in a Cook Islands self settled asset protection trust, 2 years before the scheme started, well before the FTC began to investigate

· They were trustees

· Duress clause – in the occurrence of an event of duress, they’re removed as trustees

· Creates an impossibility defense to attempts to force repatriation of the assets – they’re not in control once there’s a creditor claim…

· Trial court ordered them to repatriate ( they refused ( held in contempt, but still claimed impossibility 

· 9th circuit analysis – could they be held in contempt for failing to comply with the repatriation order, if they were just following the terms of the trust?

· Opinion dances around concept that you can’t argue impossibility if you’ve brought it on yourself, if the impossibility was self-created

· Really holds them in contempt because of the generalized skepticism of these arrangements – the shadiness of the whole thing, but was set up before the case was filed

· But officially bases holding on the trust protector clause – b/c terms of trust gave them powers as protector, they could have overridden the decision of the trustees and had the assets brought back

· Could have named a new trustee, and they knew it – they tried to resign as trust protectors when the litigation began

· Most of the opinion was dicta – cautionary elements, warnings for the future
· Courts do NOT like these options, esp when used quasi-fraudulently

· Brooks and Lawrence – note cases – check details
· Trusts for the State-Supported: skim 569-72.

· Important in practice, but the laws diverge a lot form state to state 

· Planning for the future – if you anticipate you may be come incompetent, you may want to put away money in a way that won’t undermine eligibility for public assistance

5. Flexibility - Powers of Appointment, 589-97, 607-15
· General rule – give one beneficiary the power to appoint subsequent beneficiaries, remainder takers

· Allows the delegation and deferral of disposition decisions
· Technically, discretionary trusts are inherently the power to appoint the amount of property distributed

· But focus on the power of appointment in a beneficiary – choose the subsequent takers

· Policy Rationales - Critical way to maintain flexibility in the trust, allow the trust to handle unanticipated changes in the future
· Basic Vocab
· Donor – person who creates the power of appointment
· Donee – person who is given the power to appoint
· Objects of power – permissible takers through exercise of the power
· Once the power is exercised in their favor, they become appointees
· Takers in default of appointment – alternative takers in the event that the power is not exercised
· General power of appointment – defines the scope of exercise of the power
· Allows the Donee to appoint property to the donee, to the donee’s creditors, to the donee’s estate or to the estate’s creditors.
· Power from which the donee can benefit personally – means that property held under a general power is taxable as if it were the donee’s own
· Sort of like a constructive delivery – receipt of property totally within donee’s control
· Special power of appointment – defines the scope of exercise of the power
· Power exercisable in favor of anyone else
· Donee can not benefit personally ( property not taxed to donee
· Testamentary power – power of appointment only exercisable by will
· Lifetime power – power of appointment exercisable by deed or during donee’s lifetime
· Irwin Union Bank & Trust Co. v. Long
· L creates a trust for the benefit of son P, giving P a power of appointment. P has power to draw 4% of trust each year – this is a general power, because it is for his own benefit. 

· Looks like it is designed to fit within tax code exception (“5 or 5 power”) – even property subject to general power is not taxable if it is less than 5% of estate or no more than 5k, whichever is larger
· P’s ex-wife wants to get money from the trust to satisfy her judgment against him

· General rule – even creditors of a general power donee can’t force the donee to exercise the power on their behalf. Can’t make P transfer assets to himself and thus to her.

· Not every state agrees – some say that if there’s a general power presently exercisable and other assets are insufficient to pay creditors ( creditors can reach trust property subject to the appointment

· UTC 505(b) – allows creditors to get to appointive property after they have exhausted donee’s power

· Aligns rule with the tax code – if the tax code considers it your property for tax purposes, then creditors can also consider it your property

· Sees through the formalism – no real difference between outright ownership and property subject to a general power of appointment

· If the general power is NOT presently exercisable ( creditors can NOT get it

· Compared with special powers – creditors of the donee of a special power can never reach the property since donee can never benefit personally from the power

· Relying on the relation back doctrine – until the donee fills in the blank and names an appointee, the property is still really the donors. Donee is just an agent, intermediary.

· Has since been limited – creditors can get at property subject to a presently exercisable general appointment power

· Beals v. State Street Bank & Trust Company - Exercise of the power of appointment 

· Arthur’s will created a trust giving daughter Isabella income for her life and a general testamentary power to appoint the reminder taker, also provided a gift in default of appointment. I released her power to the extent that she could appoint anyone other than her father’s descendants who survived her (created a special power, rather than a general power, to save on estate taxes – could do this because could have given it all to herself anyway), and then died, leaving a will with a residuary clause disposing of all property.

· Her will mentioned the power of appointment she had under husband’s will, but said nothing about the power held over her father’s trust. Didn’t use a blending clause.

· Issue – exercise of a power appointment through a residuary clause – did her residuary clause sufficiently exercise the power of appointment anyway? 

· Holding – her will did exercise the power from her father’s trust

· Choice of law issue – trust was administered in Mass, but she, as donee, was in NY

· Court applied Mass law because that’s the state the trust was created in, and she was just filling in a blank on that trust

· Prob because Mass presumption was that a residuary clause did exercise a general testamentary power (except that she’d cut back to a special power)

· Current trend – use the law of the state the donee is domiciled/probated in 

· Whole reasoning seems a little suspect

· Exercising powers of appointment

· UPC 2-608 – an open-ended residuary clause exercises a testamentary power of appointment but only if it is a general power and the instrument does not create a gift-over/taker in default

· Blending clause

· If a residuary clause seems to combine the appointive property with everything else the donee has to a given person – seems to be an exercise of the power of appointment, though in context of a residuary clause

· UPC 2-704

· General powers can appoint the property in further trust or subject to further powers

· Special powers – law is moving towards increasing flexibility there as well

· Fraud on a special power – Ex: if S creates an instrument that gives A power to appoint property to such of his descendants as A chooses, but A wants to give ½ to his wife (who is technically not an object of the power). If A appoints all to the child only if child promises to give ½ to wife ( not enforceable ( fraud on a special power

· Ineffective exercise of the power – what happens

· 2 salvage doctrines

· Allocation – if you try to exercise a special power in a general bequest/residuary clause, and only some of the beneficiaries are subject to the power, you allocate the property subject to the power to those people subject to the power and the residuary individual property to the others

· Capture – if you have a general power of appointment (one step away from outright ownership), if it looks like you’ve tried to treat the property as your own and you have a residuary clause, we assume that you’ve captured the property and it’s treated as part of the estate

· Failure to exercise a power of appointment

· If a general power fails, no one is appointed ( property reverts back to donor (or donor’s estate)

· If special power fails, and there are takers in default of appointment ( they take

· If there are no takers ( property may pass to objects of the power rather than reverting to the estate

· An implied gift in default

· Esp if there’s a limited class of objects of the power ( they were the only ones eligible anyway, so split between them

· Reasonable to imply that they should take

· Loring v. Marshall – Need to reread this…

· Using the failure of a special power rule – when you have a donee of a special power who fails to exercise the power, the objects of the power have a strong argument that there’s an implied gift in default
· Not unreasonable to conclude that donor wanted property to go to them…

6. Flexibility – Modification, Termination, Trustee Removal: 572-85, UTC 410-16, 602.

· Modification – how can trusts be modified?
· If S is alive, and all Bs alive and competent – should they be able to come together and modify it? Yes. Let them work it out…

· T isn’t going to like it, if he loses his job – but trust not for T’s benefit

· If S is dead, and the circumstances have changed so that trust is not really helping Bs. What then?

· All adult Bs can come together and close off the trust, put an end to it. And restructure it or something… maybe?

· English rule – if the settlor dies then the beneficiaries can change it

· Problem - defeats the purposes and intent of the trust 

· And if it’s a spendthrift trust, the beneficiaries can’t even alienate their interests

· If interests are alienable, modification is easier

· But for spendthrifts, allowing modification or termination would defeat the spendthrift restrictions

· American rule – The Clafflin Doctrine – text p. 573, def check lexis
· S can dispose of his property with almost unlimited restrictions, and it can’t be said that restrictions are useless, so they need to be followed

· Can’t just change the terms of the trust to keep up w/ changing circumstances

· In re Trust of Stuchell – traditional modification rules
· S creates a testamentary trust. Petitioner is one of the two surviving life beneficiaries, and 1 of his children (who would take part of trust property on petitioner’s death) is mentally retarded and in a state hospital. If he takes from the trust, he’ll lose his eligibility for health care.

· Petitioners want to change the trust, change the terms regarding that descendant’s bequest into a supplemental needs trust

· Modification? No. 

· Even if settlor would have wanted it, that’s not the relevant question

· Can’t change terms of trust if doing so only for benefits of the B

· Wanted to change a dispositive provision, not just an administrative term (more willing to change those)

· New approach – include a provision in the trust allowing a trust protector to modify the terms of the trust or giving the life tenants permission to modify

· Make the trust instrument allow for modification

· UTC 412 :

(a) The court may modify the administrative or dispositive terms of a trust or terminate the trust if, because of circumstances not anticipated by the settlor, modification or termination will further the purposes of the trust. To the extent practicable, the modification must be made in accordance with the settlor’s probable intention.

(b) The court may modify the administrative terms of a trust if continuation of the trust on its existing terms would be impracticable or wasteful or impair the trust’s administration.

(c) Upon termination of a trust under this section, the trustee shall distribute the trust property in a manner consistent with the purposes of the trust.

· Allows for both administrative and dispositive deviation in event of circumstances not anticipated by the settlor if the modification would further the purpose or administration of the trust

· If the modification would be in accordance with S’s probable intent

· Or if keeping terms would be impractical, wasteful or impair administration of trust

· More liberal approach to changing administrative terms

· What counts as changed circumstances

· Tax issues – change in tax code makes a trust term highly disadvantageous but a small change would fix things ( change the trust

· Trust protection – a way to get in modification options – need to go over this stuff…
· Protector can monitor the administration of the trust, and if given the right form of powers, can be used to reduce agency costs

· Can be given a lot of modification powers

· Open question of law: should your children, the beneficiaries, be able to sue the trust protector for breach of fiduciary duties?

· Are trust protectors subject to the same fiduciary duties as the trustee?

· Restatement – seems to impose fiduciary duties as a default rule, but the comments complicate things again…

· Termination

· Traditional law – you’re entitled to a modification or termination of a trust provided it would not be contrary to a material purpose of the settlor

· But how to tell whether terms are material purposes

· Spendthrift provision – harder to terminate? Material if really just boilerplate?

· Discretionary trust – termination would violate establishment of trustee control

· In re Estate of Brown

· Trust established to pay for education of niece and nephew and his sibling’s support. Remainder goes to the same niece and nephew. Life tenants and children petition to terminate the trust

· Would terminating the trust offend a material purpose of the trust?

· Education has already been paid, so the sole remaining purpose is what? 

· If the material purpose remains to be accomplished, the trust may not be terminated.

· If this isn’t spendthrift, and they can alienate it. Why can’t they terminate it?

· If they can assign their interest to the children, why isn’t that the same thing?

· Material purpose just to have supervision of a trust? Trustee control might be a material purpose ( but then we’d never allow termination 

· Material purpose test and reforms – in effect

· Look at Bs’ interest, both current and remainder and S’s interests 

· Recent reforms have created an acceptable list of reasons for termination

· Spendthrift:

· UTC 411(c), restatement  – as originally drafted, a spendthrift clause is NOT presumed to constitute a material purpose of the trust

· Existence of the clause may indicate a real intent of the settlor, but maybe just boilerplate.

· This provision has been deleted – states adopted 411 but not that provision

· Change in circumstances - Can terminate the trust if consistent with changed circumstances and in accord with probable intent, UTC 412

· Small trusts - UTC 414 – allow a trustee to terminate and payout a trust that’s gotten very small, when it’s not worth the expenses of operating a trust with such a small amount

· Combination or division - UTC 416 – trustee has the power to divide or combine trusts for the same beneficiaries… Just another practical administrative detail

· Balancing modification benefits – p. 584

· Does the benefit of the modification outweigh the benefits of the original terms?

· Willing to expressly deviate from the original and established intentions of the trust

· Restatement §65

· Not maintaining the core principle of showing that this is what the settlor would have wanted

· If the benefits of modification outweigh the material purposes of the trust, we should allow it?

· Revocable Trusts 
· Old default rule – inter vivos trust by written instrument is irrevocable

· Testamentary trust clearly irrevocable because settlor was dead

· So to have a revocable trust, you had to say so explicitly

· Not a good default - People use revocable trusts as will substitutes. People want trusts to be freely revocable while the settlor is alive

· UTC adopts the minority view as default – unless there’s a specific provision making the trust irrevocable, the default is that while the settlor is alive, it’s freely revocable.

· Give people what they assume is the law

· Trustee Removal: 585-87, UTC 706.

· Ability to remove would add flexibility but might also undermine S’s intent or the terms/purposes of the trust

· Bs might be able to get around the terms of the trust by threatening to fire T

· Easier it is to remove a trustee ( easier it is for B to get what he wants, harder it is to enforce S’s intent

· If removal is difficult ( more likely that T will do what S wants

· Esp with professional Ts who want to preserve their reputation 

· Need to balance – make the threshold for removal high enough so T can do what S wants but not so high that T can shirk his duties, ignore B’s needs and not be punished

· Traditional response – can only remove T for serious breach of trust

· Not a basic disagreement

· Harder to remove a personally selected T, or one who personally knew about the issue underlying the petition for removal

· Reforms – UTC 706 – can remove for persistent failure to administer trust effectively

· Trying to insure that Ts are more than merely indifferent to Bs, that they are responsive 

· Overall, American rules are very respectful of the dead hand. But modern changes

· UTC allows for modification or termination if you cans how changed circumstances and that change would have been what S wanted if he had known of the new circs

7. Trust Administration - Fiduciary Obligations
· Introduction: 771-78, UTC 815-16.

· Central feature of modern trust law – broad trustee powers regulated by strict fiduciary obligations

· Fiduciary obligations imposed on Ts to provide B with safeguards – to protect B’s own personal interests and to protect the trust assets from mismanagement or T abuse

· Trustee has promised to manage the property in the best interest of the beneficiaries, but need a way to enforce that promise…

· Especially now that trustees have much more power – puts B at greater risk of mismanagement 

· Trust rules and obligations are similar to corporate rules – but with stricter standards of care
· Trustee Powers

· Traditional rule – T had no inherent powers, only had powers provided through the trust instrument 

· Gradual evolution:

· Statutes allowing S to incorporate laundry list of statutory powers – UTC 816

· Giving T all referenced powers

· Current situation:

· Statutes granting all those powers by default, unless trust instrument indicated otherwise

· A strategy of maximum empowerment, now approved by the UTC

· Allows T without authorization from the court any powers listed in the instrument and “all powers over the trust property which an unmarried competent owner has over individually owned property” and “any other powers appropriate to achieve the proper investment, management, and distribution of the trust property.” UTC 815

· Combination of UTC 815 and 816 – good back up to have both
· Comfort of having specifically enumerated powers

· With 815 as a back up for creative flexibility or things left off the list

· Concerns – giving T so much power, how can exercise of power be monitored

· Esp if trusts are spendthrift and trustee removal is hard ( looks like we’re trapping Bs

· Fid obligations are the answer to that concern – ensure that T has the power to do something but that all exercises of those powers fit satisfy the obligations of prudence and loyalty

· Consequences of the fiduciary obligation system

· Maintains flexibility in trust administration

· Furthers the point of interposing trustee between settlor and beneficiary – really makes T make the decisions

· Allows for ex post review/enforcement – more practical to accomplish

· Give T freedom to do what he wants at the time, and review after the fact (if questioned) to make sure that actions comported with obligations 

· Very consequential, functional way of looking at things

· Also incorporates the moral dimension – Cardozo’s Meinhard opinion

· There are moral undertones to fiduciary obligations – consistent w/ the functional view

· Morality allows for a nice rhetorical complement

· If an opinion quotes Meinhard ( Fiduciary LOSES 

· No way a fiduciary will really satisfy that standard fully…

· Liability and time restraints

· Prior trustee is liable for any problem occurring while he was a trustee

· Subsequent trustee not liable for breach committed by a prior trustee, but liable for failing to remedy prior trustee’s breach if possible

· If a prudent person would go after the prior trustee for breach, and this trustee doesn’t ( breach of fiduciary obligation in its own right

· The Duty of Loyalty: 779-91, UTC 703. – One of the big two …
· General rule – trustee owes a duty of undivided loyalty to the beneficiaries, trustee must administer the trust solely in the interest of the beneficiaries

· Sole/exclusive benefit rule

· Obtaining legal advice in advance does NOT provide a safe harbor – though it is evidence of prudence

· Hartman v. Hartle – developing the duty of loyalty

· Testator dies w/ 5 kids, leaves 2 sons as executors (subject to same fiduciary obligations as trustees). One executor sells property to one son, on behalf of a sister married to one of the executors.

· Straw man buys it for the spouse of an executor

· Sister sells it in 2 months for a 1600 profit 

· Issue: self dealing – executor was self dealing by effectively selling property to spouse who then benefited substantially

· Not acting out of undivided loyalty to the beneficiaries (as a group)

· Court applied the no further inquiry rule

· Trustee self dealing ( no further inquiry ( conclude breach of fiduciary obligations

· If beneficiaries show evidence of a self-dealing transactions, the case requires no further inquiry and the transaction is void

· Does NOT matter that transaction, process is fair or that the objectives were reasonable or helpful

· Or even that beneficiaries benefited – trustees can NOT self deal

· In re Gleeson’s Will

· 2 months before Colbrook’s lease expires, owner dies, leaving property to him in trust for the benefit of her children. Lease expires and he renews it on his own, and increases rent payments from 6 to 10$ an acre plus a share of the crops. Following year, he gets off the land and leases it to a 3rd party tenant 

· Seemed to be acting in good faith, the trust didn’t sustain a loss

· BUT – self dealing ( transaction is void ( breach of obligation 

· Evaluating the no further inquiry rule – 
· Makes it easier to hold the trustee liable, and the beneficiary was entitled to her election of remedies

· But what about when T hasn’t really done anything wrong?
· Totally divorces the analysis from analysis of whether or not the transaction was objectively fair or reasonable

· May be too strict…

· But just forces T to get court approval first or have S waive rights to certain types of self-dealing in advance

· T can present what he claims to be an objectively fair and reasonable transaction to the court in advance 

· Gives the trustee authorization and the beneficiaries warning

· Easier and ok to monitor in advance in these specific instances
· And if T is afraid to tell the court “I want to self deal and why” then either it wasn’t a good idea or the trustee didn’t know the rule

· More practical to strike down all presumptively disloyal acts rather than spend time, money, energy on case by case analysis
· On balance, this cuts decision costs

· Exceptions to no further inquiry rule – states have recognized and carved out specific exceptions

· Corporate/institutional trustee exceptions – allow bank trustee to do trust banking in house

· Trustee commissions – technically self-dealing, but allowed

· Statutory exceptions

· Current rule – no further inquiry in most self-dealing cases, other than when there’s a statutory exception or S has waived the restriction 

· If self dealing is shown ( good faith, fairness, best interests of beneficiaries are irrelevant

· Liability attaches the minute there’s self-dealing

· Only defenses to self-dealing are:

· Statutory exceptions 

· Reasonable Trustee commission

· Institutional self-dealing – for banking and mutual funds

· Settlor authorized exceptions

· Though even then you have to show good faith, objective fairness and reasonableness 

· Just requires the further inquiry 

· Authorization from all the beneficiaries 

· Also just triggers the further fairness/reasonableness inquiry – transaction needs to have been fair and done with full disclosure
· Better to still get court permission

· Advanced judicial approval – petition the judge for permission 

· Damages – for violating duty of loyalty
· Hartman – charged damages as profits, remedy was the sale price

· Everything T got from the self-dealing B got back on recovery

· As opposed to expectation damages – where B would get compensation, would be put back in position B would have been in but for breach

· Problem – breaching trustee may still get to keep extra benefits form the deal, if he benefited more than B lost

· Form of compensation that might not prevent unjust enrichment

· In trust situations we want to impose an additional level of deterrence – To can be forced to disgorge all profits from self-dealing

· Force T to pay out biggest damages possible…

· In re Rothko

· Rothko’s daughter challenges trustee actions and trust administration – as either self dealing or conflict of interest more generally

· Trustees all had their own relationships with, interests in Marlborough, the gallery to which Rothko’s remaining paintings were soled

· Holding – Reis (an officer of the gallery) and Stamos (a struggling artist looking for representation) acted under a conflict of interest, to promote their own interests. And Levine breached his duties by not stopping them or reporting their actions when he knew about the conflict. 

· Not exactly self-dealing – analyzed as a general conflict of interest ( required further inquiry ( these transactions weren’t fair or objectively reasonable

· Levine’s vicarious liability 

· Traditional rule – trustees must act unanimously

· Current rule – majority approval only required when there are many trustees

· Here majority approved the transaction

· But he should have tried to stop them, gone to court, asked for an injunction or personal indemnity

· Can be held for his inaction or his willful ignorance

· Trustees can be liable for things they know are coming and they don’t act to stop or for things already done that are effectively adopted…

· Damages – complicated issue. check this, p. 787
· Court gave appreciation damages – difference between sale price and what paintings were worth at time of litigation

· Gives estate more money than might have had if trustees had been prudent (sold the paintings appropriately and invested the money) – deterrence, punishment

· Particularly appropriate “where the conduct of the wrongdoers has rendered it difficult to ascertain the damages suffered with the precision otherwise possible.”

· Other options – could estimate a prudent investment position

· But complicated…

· If this had been a primarily prudence based decision (based on the quick sale of all 700+ paintings) damage calculations might have been different 

· Would have been a prudence case if Rothko had authorized the conflict of interest transactions – would have protected them in their dealings with Marlborough, but wouldn’t have protected them for failing to act prudently 
· The Duty of Prudence – Trust Investment Law: 791-92, UTC 804. – The other big obligation…
· General rule – imposing upon the trustee an objective standard of care

· Demanding reasonable care of a trustee towards the trust and beneficiaries

· Applies to everything a trustee does – but primarily affects trust investments/financial administration 

· An objective reasonable person standard for trust circumstances – fiduciaries have to act as a reasonable person would with respect to all facets of trust administration 

· Old Trust Investment Law: 792-96.

· Harvard College v. Amory – 1830

· Established a standard of prudence rather than a rule – requiring “prudence but not speculation”

· Follow-ups – most states abolish their codified prudent/not prudent lists in favor of the armory standard

· Need to prove that actions were prudent for a particular beneficiary in the circumstances

· 20th century developments – 1959-1990s

· Flexibility of the Amory standard began to disappear

· Results of cases, specific holdings on specific fact patterns were crystallized into subrules

· A lot of hindsight bias – post hoc search for risk, done investment by investment rather than in context

· Chamberlain – “everyone knew the market was going to crash as of August 1929”

· Social Investing – can a trustee invest based on social conditions? Can a settlor impose social considerations on the trustee?
· Not a good thing – trustees are supposed to maximize return, not consider social concerns
· May have the ability to factor it in on a general level, but only if the trust will earn the same returns
· UPIA comment – no form of so-called “social investing” is consistent with the duty of loyalty if such investing sacrifices the interests of any trust beneficiaries
· Plus, doesn’t seem to work – why gamble with trust assets when conscious investing won’t really make a social difference
· Settlor can’t impose constraints b/c trusts have to be administered for the benefit of the beneficiaries
· Modern Trust Investment Law - Risk and Return, Diversification, and Delegation: 796-821, UTC 804-06, Unif. Prudent Investor Act (L&W 527).

· Modern financial conditions

· Well developed capital markets ( better understanding of risk-return balances

· Inflation is a bigger factor

· Increasing focus on the benefits of diversification

· Generation of the prudent investor rule

· Starting with ERISA standards, a few states start to adopt new standards of prudence

· Incorporate an interest in diversification, evaluation of investment decisions in the context of the entire trust/portfolio, balance risk and return in light of the entire but specific circumstance of the trust

· Consider the circumstances of the particular beneficiaries – protecting a widow’s interests will require different choices than protecting Bill Gates

· Uniform Prudent Investor Act (aligned with Restatement 3rd) – 1994

· 3 major reforms

· Risk and return – makes the central concern when evaluating prudent administration whether the trustee has crafted a reasonable balance between the risk and return of the investments in the context of the portfolio as a whole

· Diversification

· Delegation

· New rules –Trust investments are evaluated not in isolation but in the context of the trust portfolio as a whole and as part of an overall investment strategy having risk and return objectives reasonably suited to the trust

· All states other than Mississippi have adopted something similar

· Incorporate the rules from the preface – what exactly are the requirements or considerations 
· §2 – Standard of Care; Portfolio Strategy, Risk and Return Objectives (heart of the act)
(a) A trustee shall invest and manage trust assets as a prudent investor would, by considering the purposes, terms, distribution requirements, and other circumstances of the trust. In satisfying this standard, the trustee shall exercise reasonable care, skill, and caution.

(b) A trustee’s investment and management decisions respecting individual assets must be evaluated not in isolation but in the context of the trust portfolio as a whole and as a part of an overall investment strategy having risk and return objectives reasonably suited to the trust.

(c) Among circumstances that a trustee shall consider in investing and managing trust assets are such of the following as are relevant to the trust or its beneficiaries:

(1) general economic conditions;

(2) the possible effect of inflation or deflation;

(3) the expected tax consequences of investment decisions or strategies;

(4) the role that each investment or course of action plays within the overall trust portfolio, which may include financial assets, interests in closely held enterprises, tangible and intangible personal property, and real property;

(5) the expected total return from income and the appreciation of capital;

(6) other resources of the beneficiaries;

(7) needs for liquidity, regularity of income, and preservation or appreciation of capital; 

(8) an asset’s special relationship or special value, if any, to the purposes of the trust or to one or more of the beneficiaries.

(d) A trustee shall make a reasonable effort to verify facts relevant to the investment and management of trust assets.

(e) A trustee may invest in any kind of property or type of investment consistent with the standards of this [Act].

(f) A trustee who has special skills or expertise, or is named trustee in reliance upon the trustee’s representation that the trustee has special skills or expertise, has a duty to use those special skills or expertise.

· Statistics have shown that the UPIA has had an impact, that trusts are being structured in different ways…
· Choice of law – new law now applies to current decisions applied to old trusts

· From the date of enactment, all trustees, even of old trusts, are subject to the new duties

· So all trustee decisions made after the new laws were enacted were subject to the new duties

· Policy - Better to not split trust administration 

· Estate of Collins, 1977 (decided under the old law)

· 2 individual trustees who basically violated every applicable subrule, and the trust ultimately lost 60,000
· Dealing with real property investments, mortgages, 2nd mortgages…

· Under the old rules – was this investment acceptable? No

· 2nd mortgages were NOT allowed

· Not really inherently problematic but this one was that the underlying property wasn’t worth enough to support the mortgage 

· New rules – the investment wouldn’t have been per se a problem, but in the circumstances here it would have been

· Risky investments, not sufficiently diverse

· Esp in conjunction with T’s failure to meet his duty of investigation or monitoring

· Even w/ a seemingly total authorization of powers to the trustees, freedoms are restricted by fiduciary obligations – instrument clearly stated that

· Diversification – hallmark of modern investment theories

· Purpose – how to deal with, prevent or mitigate different forms of risk

· Firm risk – risk inherent in investing in one company

· Diversify across firms to mitigate risks

· Industry risk – risk inherent in investing in one industry

· Both are systematic risks – can’t diversify them away totally, but a diversification system can help minimize risk of a collapse

· Diversify across industries to mitigate risk

· Market risk – risk inherent in investing at all

· Can’t mitigate through diversity because if the whole market tanks, there’s nothing you can do

· Exceptions to the diversification requirement:

· There are some – it can be sensible to not have a diversified trust

· If you’re investing in an inherently diversified asset – a mutual fund

· If the trust is just one component of a larger diversified scheme

· A trust that holds a specific, unique, non-cash asset – the family home, family business

· If diversification would cost more than not – tax costs, etc

· But w/ small trusts, can pool or join a common trust fund to get around that

· But do need an exceptional circumstance to waive diversification requirements…

· Generally, need about 20 different stocks to maximize the diversification benefits

· Inception assets – need to be diversified anyway

· Trustee has a duty to bring the trustee into compliance within a reasonable amount of time

· Structure of inception assets does NOT mean that settlor authorized trustee to retain those assets or ignore the diversification requirements

· Plus, need to invest for the benefit of the beneficiaries, not to follow settlor’s habits

· If S specifically authorizes retention of inception assets, in spite of normal investment requirements, what happens?

· Clauses need to be narrowly construed, but may still need to follow trust’s express terms

· Harder case if S instructs but doesn’t authorize retention of inception assets – try to get authorization to modify or diversify anyway

· In re Estate of Janes – the risks of non-diversification

· Trust established with a huge overinvestment of Kodak stock. Trustee did not diversify and over time the stock price fell from 140$ to 40$ per share

· Breach of trustee’s duty of prudence? Yes.
· Trustee should have diversified 

· Beneficiary was an old widow trustee – needed more secure income-producing investments

· Imprudence based on fact that this investment didn’t provide enough income for this beneficiary

· Potential violation of duty of impartiality between income and principal beneficiaries

· Failure to meet standards of institutional/professional fiduciary – held to higher standards once held out as professional fiduciaries

· Bank never undertook a formal analysis to establish an investment plan consistent with S’s primary objectives, failed to follow internal procedures, never paused to consider diversification even when the stocks had been steadily declining 

· Defense – bank was just doing what other investors were doing, and was retaining the interests that were initially put in the trust

· There were factors indicating that this was a good investment – but they were arguing that without considering trust as a whole

· And the hazard is in concentration – even concentration of a “good” stock is a risk

· Diversification itself is the prudent option, though diversification in recognized “good stocks” may be further indication of prudence

· Inception assets – tried to rely on fact that Janes put this much Kodak stock in the trust, but that’s not a defense

· Problem with the court’s analysis – a bit skewed, focused only on the stock’s low points rather than the variations

· The bank might not have been as egregiously stupid as the court makes out

· Though the volatility should have been a factor encouraging diversification

· Conclusions about prudence – Court found a duty to diversify, demanded that investments not be looked at in isolation, that this was too high a concentration in a stock that doesn’t throw off enough income

· Sitkoff – concerned about relying on their principal/income balancing conclusion for policy reasons

· Can always equate principal and income…

· Also a problem for failing to meet higher standard of care imposed on professionals
· Damages – how to calculate damages now that we know there’s liability 

· Compensation – make the estate whole

· But how much did she actually lose because of this?

· Pick a point where the trustee should have sold and calculate from there

· Assume that a prudent trustee would have sold stocks, whenever, and invested the amount in a diversified prudent portfolio. Then award the amount that would have been generated through that prudent portfolio

· Complication - there are an infinite number of potential prudent portfolios
· Can look to the bank’s own actions with its common funds to measure
· If they had invested the stock proceeds in their in-house diversified portfolio, what would have happened

· Won’t work as well when trustee is a private person

· Can let beneficiary pick a model portfolio – and as long as the court deems it prudent (if trustee doesn’t prove it to be imprudent) that can be the model 
· Total return damages

· Resolves the ambiguity against the breaching party – try to give the beneficiary the most possible

· Openly embraces, better fits the make-whole rational

· But it’s difficult to choose a model portfolio

· This court gave capital lost plus interest – rather than lost profits

· Based on diversification on the date of the stock’s high point, B gets the amount B would have had when the stock was sold plus interest, if any, at the discretion of the trial court

· Problem - then have to pick the applicable interest rate – similar problems to picking a model portfolio

· Is that a better approach? It might be more stable, it might be easier to figure out

· There’s no clear approach to what is better for an individual beneficiary

· Delegation

· Traditional rule – trustee couldn’t delegate to others the acts that he could reasonably be required to perform personally
· Led to a lot of dishonest results 
· Modern rule – although still concerned with personal trustee oversight, recognize that it may be better to delegate
· We want amateur trustees to delegate investment decisions
· §9 of the UPIA – need to look at the delegation process, make sure trustee applies due care in the delegation, instructs the investor on the objectives of the trust, and monitors his actions
· Requires due care in the selection, in the instruction, and in the monitoring of the new person
· Because of this, delegation by inexperienced amateurs is probably required
· Restatement – if a prudent person similarly situated would get advice or delegate, the prudent trustee must do so as well – part of the overarching duty of prudence.
· Shriners Hospitals v. Gardiner

· Daughter wasn’t an experienced investor so invested property with Dean Witter, and gave all investment decision authority to her brother (alternative trustee) who then embezzled a lot from the trust.
· Breach of fiduciary duty because of the delegation? Yes.
· She had nothing to do with the investments – wasn’t supervising enough, basically let brother be the trustee
· But the loss wasn’t because of her breach of duty – it was b/c of the intervening embezzlement
· Impartiality and the Principal and Income Problem: 821-30, UTC 803.

· Income – rents, royalties, investment returns

· Principal – growth of the value of the stock or land, stock dividends

· General rule – trustees must manage and administer the trust with due regard to all the beneficiaries

· Must balance the interests of competing beneficiaries

· Must be impartial between the lifetime/income and remainder beneficiaries – this balance is particularly important 
· Typically, lifetime B wants current income and remainder B wants trust to hold assets that don’t throw off income but yield growth in principal

· When modeling portfolios for damages purposes, also need to calculate damage allocations for the principal and income beneficiaries separately 

· Can get very complicated

· How to balance principal and income needs?

· Equitable adjustment idea – still define returns as income or principal, but the trustee can readjust to balance out the income stream if needed

· 1997 revised uniform principal and income act

· Allows trustee to invest in ways he thinks will generate maximum return and adjust to deal with the consequences if necessary 

· Unitrust – state a binding % of the corpus that should be paid out to the income beneficiary each year

· Over and under inclusive – if there’s a down year the principal will shrink if the payout rate isn’t surpassed by actual growth of the trust but the % paid out won’t change…

· Can also try to get authorization from the courts in advance – Northern Trust Co. v. Heuer

· If there are two possible interpretations/applications, and trustee doesn’t know what to do…

· But opinion said that a trustee couldn’t argue which side would be better, had to let the beneficiaries make their own case

· Sitkoff disagrees – duty of impartiality doesn’t prohibit partiality, as long as due regard for the interests of both sides is taken

· Makes trusteeship more onerous

· And creates a bizarre asymmetry – where trustee can be partisan in defending his choices, but not in advance

· Dennis v. Rhode Island Hospital Trust 

· Remainder beneficiaries challenging trustee’s decision to retain 3 decaying buildings in downtown providence – an investment that provided sufficient current income but was depleting the remainder benefits

· Breach of duty? Yes. Trustee should have sold the buildings sooner, invested the assets in a way that better protected the interests of both the current and remainder beneficiaries. 

· Had time to realize that the trust assets weren’t really performing…

· Subrules Relating to the Trust Property: 830-32. – subsidiary rules relating to the foundation or fundamentals of trust administration

· General concept – part of a rules/standards problem

· Duties of loyalty, prudence are standards

· Which allow for a range, more flexible in dealing with the future

· The subrules are actual rules

· Add specifics to the standards

· If T’s actions fit within the subrules, the results are clearer

· And if T’s actions or consequences don’t, can always revert to loyalty or prudence arguments as a back up

· Duty to collect and protect trust property – trustee should take reasonable steps to get hold of and protect trust property

· Reasonable depends on the circumstances

· Successor trustees have to collect the property from their predecessors…

· Duty to earmark trust property

· Trustee has to properly label things

· Helps avoid commingling

· Makes it easier to administer

· Prevents fraud

· Modern view of damages – liable only for the losses that arise from the failure to earmark

· Duty not to commingle

· Asset partitioning 

· This is a huge deal – may even be criminal

· It also helps the managers, trustees

· Shields them from personal liability 

· Parallel to corporate law – limited liability system

· Preserves the corporation’s own entity standing

· Access by creditors, etc, is limited in the same way – the trust also has entity properties

· Commingling rules help police that, make it work

· If the trust assets go into the trustee’s personal account, that doesn’t work

· There are exceptions:

· Banks, institutional trustees can use common trust funds

· UTC 810(d) – now allows for a joint investment from separate trusts, even as an individual, provided there is careful record keeping

· But in no case can you invest trust and personal funds jointly

· The Duty to Inform and Account: 832-43, UTC 813, 105(a)(8)-(9).

· General Rule - Beneficiary has rights to information that’s reasonably related to the enforcement of his rights

· 2 part right – information and accounting

· The right to information is the stick with which the beneficiary can beat info out of the trustee

· The duty to account is a carrot for the trustee – provides an incentive to provide accountings by establishing a safe harbor for trustee actions that have been accounted for
· If T makes an accounting to B and B approves it, T is insulated from liability for the info, as long as the accounting was full, fair and accurate

· Trust Secrecy – should you be able to create a trust and keep it secret

· Not tell beneficiaries…

· Need other people protecting B’s interests, monitoring trustees

· Substitute a trust enforcer

· Reasons for secrecy – samaritan’s dilemma

· Don’t want to kill incentives for independent beneficiary success

· UTC 813
· (a) trustee is under an obligation to respond to requests for info from Bs

· (b) T should give a copy of  the instrument, notify Bs of their interest within 60 days of the trust’s becoming irrevocable

· (b)(3) – can keep trusts secret but must give notice to beneficiaries when trust becomes irrevocable

· But not a mandatory UTC rule, and initially drafted that access to info not mandatory until B turns 25…

· This is a waivable default rule

· Informational burdens re: duty to account

· How far does the beneficiary have to go to investigate the truth of the statements, how can they protect their rights?

· Put the burden on the trustee to make sure that everyone’s still eligible

· Concern - How much of a burden to put on the trustee in terms of accounting?

· Can we waive the accounting duties?

· Can the settlor cut the court out of the accounting process?

· Depends on the form of the trust and the jurisdiction

· Relieve the burden on the trustee by making the duty to account more informal?

· Balance struck by UTC 813 
· Changes the word accounting to reports – adding a sense of flexibility or informality?

· Allow for more to qualify and satisfy the duty

· Waiver of accounting rights can’t be irrevocable, and can be done on a case by case basis

· Trustees are also still liable for failure to satisfy the underlying fiduciary obligations…

· §813(c) requires annual report, but is not listed in §105 – it is not mandatory 0 don’t have to be annual or have to ever have them if settlor so waives.

· IF you are trustee and settlor authorizes you to not have any accountings, you might have some anyway to relieve yourself of liability.

· Should beneficiary be allowed to waive trustee report?  Can waive it for certain period of time under §813(d) but during that period, trustee will be liable for underlying breach of duty.  He can waive, but can withdraw a waiver previously given

· Fletcher v. Fletcher

· Eleanor creates a revocable inter vivos trust, naming herself as trustee and providing for the creation of a number of separate trusts on her death – one for son James, one each for grandchildren Andrew and Emily, with specific pay out terms

· Information issue – James wants information about the whole trust scheme
· Wants to see the entire trust instrument and some of the details relating to his trust more specifically, on grounds that he can’t enforce his rights w/o seeing the whole instrument and original schedule of assets

· Conception of the right to information – “trustee is under a duty to the beneficiary to give him upon his request at reasonable times complete and accurate information as to the nature and amount of the trust property, and to permit him or a person duly authorized by him to inspect the subject matter of the trust and the accounts and vouchers and other documents relating to the trust”…

· But does he get ALL the info?

· Court held that he should have access to all info – but seems to have gotten the answer wrong

· Court could have examined the whole instrument in camera and made sure that he got the info relating to his interest/part of the trust

· Relied too much on fact that this was all done through one trust instrument – if done separately, B has no right to see the terms of related but separate trusts

· Lesson – draft separately

· Most likely motivated by policy concerns – Eleanor here was getting around child’s automatic right to look at everything in a will by using a trust

· This was really a will substitute situation

· Maybe court should have applied the subsidiary law of wills

· Court was very concerned with the secrecy being imposed

· Follow-up – CA statute passed providing that when an inter vivos trust becomes irrevocable by the death of the settlor, all beneficiaries and all heirs get to see all info

· Problem – cuts back on rights of settlor to use trusts, private documents 

· Concerns – should S be able to shield assets, trusts, documents from access by heirs?

· Right to privacy is important

· But we’re concerned that lack of access will be used to shield potential fraud

· National Academy of Sciences v. Cambridge Trust

· Trust created by a will in 1932, with income to T’s wife as long as she remains unmarried. Upon her death or remarriage, trust principal would pass to the Academy. She remarries, does not tell trustee, and effectively lies about it. Complicated scheme to maintain receipt of income payments for 22 years, until she dies.
· Trustee’s defense – that they made accountings ( should be protected for everything that was accounted for

· Remainder beneficiary accepted the accountings every year

· Issues - accounting really showed that income was being paid to a beneficiary who no longer qualified, but accountings were signed off on

· Will the accounting protect the trustee from liability? No. not here.

· Holding - Technical fraud  - to the extent that the trustee has made no reasonable effort to ascertain the truth of the implicit representations, it’s not a full fair accounting so the trustee isn’t protected

· When  trustee makes a representation of fact in an accounting which you could have found out was true or not, beneficiary is entitled to assume that T made reasonable efforts to ascertain the truth. 

· If T had made a reasonable effort, and the wife had lied, then T would have been protected

· The accountings weren’t technically full, fair or accurate.

· After 22 years, remainder beneficiary can come in and challenge it b/c if there are false statements in the accounting ( won’t foreclose later suits or insulate the trustees

· The implicit representation in the accountings (that income beneficiary was qualified) weren’t true…

· And since the burden of investigation was on the trustee, this didn’t work – they could easily have made Florence sign an affidavit that she still qualifies

· Then the trustee is insulated – prudent 

· Make them do something reasonable

VI. Charitable Trusts

1. Charitable Trust Formation- The Nature of Charitable Purposes: 729-37.

· Elements/Requirements of a charitable trust

· Don’t need to have a specifically ascertainable beneficiary 

· Need to have a charitable purpose instead

· What counts? Relief of poverty, advancement of education, advancement of religion, promotion of health, governmental or municipal purposes, other purposes which are beneficial to the comunity

· Interpreting the catchall – a purpose that is sufficiently good to justify the exemption from taxes and perpetuities limitations

· What is not a charitable purpose?

· A trust for too narrow a benefited class – can’t attempt to provide for a small number of people, although if only a small number of people take under a more general description that’s ok

· Trusts that offend public policy or for illegal purposes

· Trusts that provide benefits that aren’t really tied to a charitable purpose – candy bar trust

· Trusts for political purposes – though courts are more accepting of this now

· Differences between charitable and private trusts

· Classification/determination of the beneficiary

· Exemption from the rule against perpetuities 

· Requirement of a charitable purpose

· Different forms of enforcement – AG rather than private beneficiary

· Tax exemption

· Modification – cy pres should seemingly be more available, don’t necessarily need a modification power written into the trust instrument

· Delegating the charitable purpose – may be able to leave someone a trust fund w/ instructions that it be used for charitable purpose

· Make trustee distribute assets for charitable purposes

· But leave decision about particular charities to the beneficiary or trustee – power of charitable appointment in a sense

· Should work as long as potential charities are limited to the per se charitable areas

· And make sure that potential recipients are charitable for exemption purposes

· Similar to purpose trusts – potentially enforced by remainder beneficiaries 

· Shenandoah Valley National Bank v. Taylor – determining a charitable purpose

· The O’Henry candy bar trust… Charles Henry sets up a trust to pay benefits to schoolchildren on the last day of school before easter and Christmas

· Valid Trust? No.

· Ascertainable beneficiaries – helpful but not necessary

· So find this a private trust? No, because there’s a RAP violation

· Charitable purpose? No. This was mere benevolence, not public charity

· The educational line was really a throwaway – no real chance this was going to be used for educational purposes, and no monitoring system worked into the trust 

· Evaluating a charitable trust – 2 steps

· Did Settlor intend trust to have a charitable purpose? Subjective prong
· Did the trust reasonably achieve a charitable purpose? Objective prong, judged by the court
· James Madison Fund – trying to establish a million dollar trust fund for everyone over the age of 18

· But planned to accumulate income for 346 years ( clear RAP violation 

· Even if the beneficiaries were technically ascertainable

2. Modification of Charitable Trusts - Cy Pres: 737-50.

· General concept – Cy pres can be used to modify the terms/administration of a charitable trust

· Substitute a new purpose that is as near as possible to the original one if fulfilling the original one becomes impracticable or impossible

· If settlor’s exact purpose can not be carried out, trust property can be applied to a purpose as near as possible to the original 

· Result – a trust will fail if the original purpose becomes impossible or illegal and a court cannot apply cy pres because it cannot identify a general charitable purpose

· Though general charitable purpose now presumed…

· Purpose – because charitable trusts are exempted from the RAP, they can exist indefinitely ( more likely to encounter changed circumstances

· If you can’t adjust to the changed circumstances ( trust must fail, and that’s just a waste

· Policy concerns – dead hand issues – how far should we respect/override the dead hand

· Danger – substituting court’s judgment and beliefs for the testators

· Drafting advice – draft a trust with a charitable residuary of sorts

· Put a general clause in, giving the beneficiary cy pres powers – allow the university to modify the use of the trust if the initial purposes become impossible, impracticable, etc

· UTC 413 – general intent is now presumed, opponents of cy pres need to prove that donor had specific intent or a lack of general charitable intent

· Presumption may make it easier to apply the doctrine

· Also adds “wasteful” to the list of unlawful, impracticable, impossible to achieve as reasons to apply cy pres

· Reflects a deliberate attempt to expand the situations in which charitable trusts can properly be modified

· But adds interpretive issues – doesn’t define wasteful

· Discriminatory trusts – 

· If money is left to a gov’t entity w/ discriminatory restrictions ( 14th amendment problem ( courts will modify

· If left to a private entity ( state law problem ( courts will still probably modify

· In re Neher

· Testator devises her property to her village, under instructions that be used as a hospital to memorialize her husband. Village later decides that it can’t maintain a hospital on the property and that a nearby hospital satisfies their medical needs.

· Village petitions courts to change trust, use property as a memorial general purpose hall

· Apply cy pres? Yes.

· At common law, needed to show that donor had a general charitable intent

· That donor would have wanted trust to be used for charitable purposes in general if the specific purpose could not be satisfied

· Court here found that the gift in name of her husband, to memorialize him, was the primary factor, not the specific creation of a hospital

· Problem – was creating a general administrative building as near as possible to the initial trust? Prob not…

· Obermeyer v. Bank of America

· T leaves gift to university for the benefit of their dental school, which then closes. School wants to apply the trust funds to the medical school, but to be used for the dental component of the medical school. Heirs challenge, claim that the resulting trust funds should go back to them.

· Apply cy pres? Yes. Court let the money go to the medical school

· T was not just a dentist but a graduate of the university

· Applying the funds for whatever dental services/education were available was as near as possible to the initial purposes of the gift

· Would have been trickier if all dental opportunities were eliminated

· The Buck Trust – Marin County

· Mrs. Buck leaves about 9 million to the San Francisco Foundation to be used exclusively for nonprofit purposes in Marin county - To care for the needy in the hottub capital of the world

· By 1984, the fund is worth over 300 million, and foundation can’t impartially administer the whole fund. 

· Argued for use of cy pres to allow distribution of funds among all 5 counties, and leaving money to a foundation that cares for all 5 counties was implicit authorization…

· Apply cy pres? No.

· Has the charitably purpose actually become impossible or impracticable? No.

· Can still use the money for the specified purpose – not like creating trust to create polio vaccine which is then created elsewhere…

· All that’s changed was the value of the trust

· Why/when is the amount sacred but the purpose isn’t? 

· Need to determine what her actual purpose was – money for marin or money to be administered by this trustee?
· Need to be careful before overriding donor intent, can’t just redirect trusts to needier recipients

· Held that dramatic change in money didn’t count as a change in circumstance that frustrated the purpose of the trust

· Trustee was more disposable than the purpose

· Ignoring fact that she could have left money to the county directly, but specifically picked the foundation – prob didn’t want political leaders to have control over it, and they were ultimately given control

· Wrong result at least in part

· Barnes Foundation

· Once Barnes died, his strict restrictions concerning the collection and museum were locked in. But the endowment couldn’t pay for his purposes.

· Apply cy pres to allow changes in the administration of the foundation?

· Initial changes weren’t enough – go all the way to moving the collection to Philadelphia?

· Mann quote – this fight has always been about how best to secure Barnes’ legacy in severely stressed financial circumstances

· Still ongoing…

3. Supervision of Charitable Trusts: 750-69, UTC 405(c).

· General rule – technically, attorney general is supposed to monitor and enforce the administration of charitable trusts

· In reality – very difficult, spotty, etc… not the best system

· Current enforcement options/rules

· Better to let the donor sue?

· Concerns about increasing chance of vexatious litigation – but could limit standing to those seeking to enforce terms rather than reclaim assets

· AG enforcement might not be enough

· Creates new interpretive difficulties

· How long does it last? Donor’s lifetime? Institutional lifetime?

· Does it pass to donor’s estate? Even after the estate has closed? Heirs in addition to the estate?

· P. 761 – UTC approach 405(c) – grants limited donor standing
· Settlor of a charitable trust, among others, may maintain a proceeding to enforce the terms of the charitable trust.

· Who are the others?

· Institutions fought expansion of donor standing under UMIFA

· Can’t promise total and undivided fidelity to donor intentions – don’t know what future holds, may need to change terms, etc ( don’t want to risk litigation

· Fidelity to instructions won’t be as big a selling point as planned…

· Herzog Foundation v. University of Port

· Foundation sues for an injunction, to put the money it donated to the use of nurses or to turn it over to another nursing school

· Donor comes back, claims that the recipient wasn’t complying with the terms of the gift and wants the situation fixed

· Court holds that at common law, enforcement power is with the AG

· This was a completed gift – if the donor doesn’t retain a reversionary interest, doesn’t’ have any control over the gift any more

· But AG would be unlikely to intervene here

· Case represents the traditional approach – standard case for understanding lack of donor standing 

· Smithers v. St. Luke’s Roosevelt Hospital 

· Brinkley tries to establish an alcohol treatment center at St. Lukes. Complications and concerns over the period when the gift is being given, but after reassurances from the hospital, he completes it. After his death, his widow demands an accounting which reveals that the hospital has misusing funds in clear violation of the trust instrument and the hospital’s promises

· She agitates to get the AG involved, but he only arranges a settlement that won’t fully honor the terms of the trust

· She gets herself appointed special administrator of the state to sue on behalf of the estate

· Donor standing to sue? In this case, yes, but totally questionable

· For policy reasons, should grant standing

· The terms of the trust were clear, the breach was also clear, the AG wasn’t really doing his job, she wasn’t asking for the assets back but just to enforce the terms of the trust

· She’s in a better position to be vigilant than the AG

· Legally, she had no standing – no reversionary interest

· Not even sure the estate had standing

· The Bishop Estate – Kamehama Schools in Hawaii – IRS supervision

· 10 billion given to support schools in Hawaii, but trust became totally corrupt, plagued with extreme self dealing, etc

· IRS stepped in to clean things up – revoked exemption

· Said that if they got rid of all trustees, added supervision mechanisms, governance rules, salary caps, etc ( would give back exemption 

· Was good for IRS to step in here – real abuse of exemption, trust was NOT being administered in a primarily charitable way

· More generally, good to get IRS to get involved? 

· They should have some ability to supervise b/c of federal exemption subsidies

· But leave most to the states?

· Other ways to supervise charities? Increase the mandatory charitable payout…

· Posner’s theory – trying to create a market for charitable donations which will create an incentive for the charities

VII. Trust Duration and the Rule Against Perpetuities - Revisiting the Problem of the “Dead Hand” 
1. Introduction to the Rule Against Perpetuities and its Policies: 671-78.

· “No interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation of the interest.”

· Policy rationale for the RAP – limit the power of one generation to restrict the uses future generations put to property.

· Prevent permanent inalienability of property – makes sense when dealing with real property, less sense now when trusts are primarily financial, alienable assets

· Dead hand concerns – can’t put limits on the use of property forever, concerns about imposing unchanging terms on all unknown future circumstances

· Forever is a long time, a lot can change in the period of lives in being plus 21

· Power of the dead hand is always at the sufferance of the living

· Rule concerned with time – asks how long a could of uncertainty on the vesting of the interest will last

· Setting the appropriate limit as, in general, everyone you know plus the minority of their children

· Measuring period designed from the people who are alive – meant for donor to be considering the actual beneficiaries, and then adding a generation 

2. Framework for Analysis

· General Considerations

· The rule is concerned about questions which stay unresolved for too long

· The Rule judges each interest based on facts we know at the time the interest becomes indestructible in a grantee

· The rule applies a possibilities test, so that if anything could go wrong, assume that it will

· Understanding the mechanics

· Lives in being – can be any life in being, can bring in extraneous lives if you want

· Can measure against anyone, but going beyond the actual beneficiaries of the trust seems to undermine one of the policy concerns/purposes of the rule

· Separates the application of RAP from the policy of disposing assets to people you know

· Questions to ask while going through the analysis

· Is the interest contingent?

· RAP generally applies to all contingent remainders and executory interests, but does not apply to vested interests

· Does NOT apply to contingent gifts to a second charity, following a gift to a first charity

· Vested reminders subject to open, despite their vested label, ARE subject to the rule

· Openness of the class is a contingency which must be resolved within the perpetuities period

· What will it take to resolve the contingency

· Be precise – identify exactly what we will need to know in order to say the interest has vested

· Keep in mind that this is a rule of possibilities

· Is there someone (or some group) you can identify and say “within your lifetime plus 21 years, this contingency will be resolved one way or the other”

· Just need to find one validating life for the gift to be valid

· Narrow your search to relevant lives – those persons who have something to do with the contingency

· The number of lives in being that can be considered is frozen the moment the trust becomes irrevocable – need to find a measuring life in being at that point

· Testamentary trust – when S dies

· Inter vivos trust – when trust is made irrevocable 

· Might be the beneficiaries themselves, people who can affect the identifies of the beneficiaries, people who can affect any condition precedent

· And these people must be alive at the beginning of the perpetuities – must be lives in being

· Then ask whether the contingency/problem will be resolved by (or at, frequently) the time of that person’s death plus 21

· If so ( that person’s a validating life

· If there are none that work ( interest is void under the RAP

· Important series of examples – p. 290-293
· General conclusions –

· Life estate ( remainder for life ( ultimate remainder

· First level remainders for life will likely be valid, because often the contingencies surrounding it will be resolved at the end of the first life estate

· The predeceasing life tenant will serve as the validating life for that initial remainder

· Validating the ultimate remainder may prove more difficult because the lives relevant to that interest often will be those who hold the intermediate remainder for life

· They may not qualify as validating lives because they might not have been alive at the beginning of the perpetuities period

· If children are giving to grandchildren, etc

· While their own interest might be good, because their parents were their validating lives, they may not be able to validate the ultimate remainder

3. The Fantasy Scenarios—Herein of Childbearing Octogenarians and Toddlers, Unborn Spouses, Inexhaustible Gravel Pits, Explosive Birthday Presents, and Wars and Will Contests that Never End: 678-81, 685-86.

· Need to consider all invalidating possibilities 

· Fertile Octogenarian

· RAP assumes that anyone may have children, no matter what their age

· The assumption poses problems because it can limit drastically the number of people who can qualify as validating lives

· Because validating lives can not come from an open class – can’t use general terms that might lead to an additional member of that class

· RAP does not allow people to serve as validating lives if there’s a chance that someone as yet unborn could fill their role

· Unborn spouses

· Actually applies in the same way to anyone named by a general description rather than specifically by name

· You can’t use someone identified by description as a measuring life unless the description precludes the possibility that an afterborn might fit it

· If someone not yet alive could later qualify to hold the second gift, then the holder of the second gift can not be a validating life for the third gift

· Dickerson v. Union National Bank of Little Rock

· Nina Dickerson died in 1967, creating trusts for sons C and M, then to Martin’s widow for her life (but not named), then for N’s grandchildren. C challenges the trust arrangement as a violation of the rule against perpetuities…

· Administrative contingencies - References to events which people expect will be completed within the perpetuities period, but which might not be

4. Saving Clauses and Malpractice: 695-97.

· Private solution to RAP problems 

· 2 functions

· Protect the plan from the possibility that the RAP will strike some gifts, sending property back through the grantor’s estate

· Properly drafted savings clauses can extend a trust so that a grantor can make gifts which the RAP would prohibit

· Sets up termination of the trust at the end of the perpetuities – either the interests will have vested or failed, thereby validating it, or they’ll all fail by terminating it

· 2 basic parts of a savings clause

· One terminates the trust at the right time – if any provisions are void on account of RAP, the trusts shall continue as long as possible and terminate one day before they have to

· The other identifies the alternate takers

· Savings clauses are important protections against malpractice – build in a wait and see approach 

· Failure to insert a savings clause is clear negligence and will prob be clear malpractice 

5. Perpetuities Reform - Reformation and Wait-and-See: 697-702.

· Reasons for RAP reform – why did the rule fall out of favor?

· Complications and consequences of a possibilities based rule – why should the highly unlikely chances of remote vesting in the crazy circumstances really be sufficient to invalidate a whole trust system

· We may like a rule, as compared to a standard, in this situation, but this rule wasn’t helping

· Would rather courts and parties be able to take account of realities rather than possibilities

· Orthodox applications led to craziness

· Mechanical complications – lives in being plus 21 was really complicated

· Way too complicated to solve the underlying problems 

· Jurisdictional competition – innovative RAP jurisdictions will attract substantial business

· Money IS moving because of this, but prob only in connection with the GST issues 

· The underlying policies were still valid, but the rule was no longer really advancing them

· Wait and see approach – suggesting that the Rule shouldn’t consider mere possibilities but should wait and judge the validity of interests based on actual events

· Wait until after a testator’s death to see if the horrible things the rule imagines actually take place

· Problem – how long to wait

· 3 approaches

· Common law - Identify people who are causally connected to the resolution of the contingency and then wait and see whether the problem is resolved within their lives plus 21 years

· Restatement – apply the perpetuities period to a series of categorized identifying lives

· USRAP – 90 year set waiting period

· Adopted the same year as the GST

· Reformation – reform trusts to make sure that they conform to the RAP

· Reform the offending provisions of the trust – either immediately upon discovering the perpetuities violation or after waiting to see how things turn out

· Interpret the gift to NOT violate the rule

· Might take place at testator’s death or after a wait and see period has expired without answering the question

· How to reform? Trying to follow donor’s intention as nearly as possible while still meting rule’s limits

6. Abolition of the Rule—Herein of the Rise of the Perpetual Trust: 711-23.

· Changes to the subsidiary laws

· Abolition – technically a reform option as well

· Principal motivation of abolition is to take advantage of the exemptions created by the GST

· But there are concerns over totally evading the legit policy considerations motivating the RAP in the first place….
· Problems and palliatives with the new system – if there’s no RAP, what happens?

· Dukeminier and Krier theory (p. 712)

· Alienability concerns – not a problem given the current status of trust asset alienability 

· First generation monopoly

· Shapira concerns – why are we going to allow the first generation to control assets/property this long… 

· Agency costs get worse over time – imposing these costs on future generations that the donor didn’t even know

· Can’t we keep trust modification and termination rules strict during the perpetuities period, but become more liberal after the perpetuities period – if we liberalize that, it helps moderate the effect of dead hand control

· Concern about the potentially dramatic growth in the number of beneficiaries

· Preserving a wealthy class – is this unfair?

· Changes in circumstances 

· Doesn’t a rational donor know that change of circumstances might occur, should we just require some sort of modification option?

· Set a high threshold on modification and termination but allow them

· How can you handle unforeseen circumstances? 

· Don’t just shut the trust down at a set time, don’t try the classing RAP

· Or things that don’t change – concentrations of wealth 

· 2 points to take away

· Opening up perpetual trusts in this way is another variation on the same question – how far do we allow one generation to decide what can be done during the next generation

· how do we go about allowing or regulating wealth control over time

· More narrow point – perpetuities itself

· Underlying core of RAP, the policy is the dead hand issue, but we can’t see the future

· And lives in being plus 21 years is a terrible way of dealing with wealth over generation and with setting a limit to dead hand control
7. RAP Summary:

· Statutory corrections – statutes that eliminate the unborn widow, presumption of fertility, reduce age contingencies down to 21 years, etc

· Statutory fixes to deal with the over-inclusiveness of the common law possibilities rule

· Reformation – you take the instrument, try to understand what the donor was trying to achieve and try to give him something that’s as close as possible to what he wanted in a way that’s consistent with the rule

· Ex: insert a savings clause

· Wait and see – wait and see what happens if all the relevant measuring lives have died, etc

· Frequently reform after waiting for the perpetuities period

· Outright abolition and repeal of the RAP

· Sparked by a tax code change that has made long term trusts very beneficial

· Policy concerns

· Reformation, modification, termination liberalized after the perpetuities period has run

· All change is bad – people should be able to do what they want with their property

· No one can see the future – limitation on future undesirable arrangements might be helpful
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