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Class 1:  The Role of the Securities Act of 1933: Making the Capital Markets in the US “Safe” for Public Investors.
Goals of 1933 Act:  Investor’s need for information; consumer protection where there is no real relationship with company, spur investment where there is risk, economic efficiency.  
Drawbacks of Partnerships: cannot be a passive investor; capital withdraw when partner leaves; no limited liability.  [See handout]
Corporate Structure:  Suited for businesses that need to raise great amounts of capital from sources outside of management.  Don’t require shareholders know each other, permits investment without risk of personal liability, provides steady base of capital that cannot be withdrawn.  
Class 2: Pre-Offering Period in a Public Offering and Conditioning the Market

Three Periods:  1) Pre-filing (§§ 5(a), (c)), 2) Waiting (§§ 5(a), (b)(1), 3) Post-effective (§ 5(b)).
1933 Act 

· § 5(a)  Unless a registration statement is in effect as to a security, it is unlawful to:

· 1) sell a security through a prospectus or otherwise through transportation or communication 

· 2) carry a security for the purpose of a sale or for delivery after sale through mail or interstate commerce

· § 5(c)  Unlawful to offer to sell or offer to buy through the use of any prospectus or otherwise any security through transportation or communication, unless the registration statement has been filed as to such security, or while the registration statement is the subject of a refusal order or stop order.

Definitions:

· § 2(a)(10) Prospectus—any prospectus, notice, circular, advertisement, letter, or communication, written or by radio or television, which offers any security for sale or confirms the sale of any security.  Exception: 
· § 2(a)(3)

· Sale—every contract of sale or disposition of a security or interest in a security for value

· Offer to Sell— (broad definition) every attempt or offer to dispose of, or solicitation of any offer to buy, a security or interest in the security, or value.  

· Does not include preliminary negotiations or agreements between an issuer and an underwriter

· This exception is limited to underwriters and therefore does not cover dealers.

· Special situations (p. 52):

· A security given as a bonus counts as part of the offer/sale.

· An underlying security does not have to be registered originally when the conversion or exercise cannot occur immediately, but rather can only take place at some point in the future (convertible security or option).
SEC Rules

· Rule 135—Notice of Proposed Registered Offerings [Note: can be used by issuer or underwriter]
· Notice will not be deemed an offer if notice:

· 1) includes a statement that it does not constitute an offer; and

· 2) notice includes no more than the following: i) name of issuer; ii) title, amount and basic terms; iii) amount of offering; iv) anticipated timing; v) brief statement of manner and purpose; vii) whether directed to particular class; viii) (note other specifics about other types of offerings)

· Rule 163—Provides flexibility for well-known seasoned issuers.  They may make oral or written offers at any time.  However, written offers  must bear certain legends, be retained for 3 years, and be filed with the Commission.  These written offers meeting these requirements are called “free writing prospectuses.”  [See Waiting Period.]
· Rule 163A—Any communication made by or on behalf of an issuer more than 30 days prior to the filing of a registration statement will not be deemed to be an offer if that communication does not refer to the offering of securities.  The issuer must, however, take reasonable steps to control further distribution or publication of the communication within 30 days before a filing.  

· Rule 168—Permits reporting companies under Exchange Act (and certain others) to continue to communicate regularly released factual business and forward-looking information, notwithstanding the type of recipient.  [See rule for specific factors.]
· Rule 169—Permits non-reporting issuers to continue to communicate factual business information regularly released to persons other than in their capacity as investors or potential investors in the securities.  

· Note: 163A, 168, 169 provide that communications will not constitute offers.  However, Rule 135 provides an exemption from Section 5(c) (but are nonetheless offers for other purposes of the Act).
· Release No 3844 (1957) Publication of Info Prior to or after the Effective Date of a Registration Statement
· May not issue a public sales campaign prior to the filing of the registration statement.

· Example 1: Underwriter arranging mining public financing distributes brochure describing in “glowing generalities” the future possibilities for use of specific mineral, but made no reference to any issuer or security.  It was “designed to awaken interest which later would be focused on the specific financing.”  Violation of Section 5.  

· Example 4:  Prior to filing, underwriter incorporated financial information from issuer into a brochure and widely distributed it, and the current position was much less favorable than suggested by the brochure.  Violation of Section 5.
· Example 6:  In August, President accepted to give speech in January.  In January, public financing by the company was authorized.  Here, it’s clear that scheduling of the speech had not been arranged in contemplation of a public offering; thus, no objection was raised.

· Example 7:  (p. 40) [The opposite result was reached for a similar speech.]
· In re Carl M. Loeb, Rhoades & Co. (SEC 1959)
· Offer is defined broadly is it not limited to communications which constitute an offer in the common law contract sense; they include any document which is designed to procure orders for a security.
· Publicity prior to filing must be presumed to set in motion or be a part of the distribution process and therefore involves an offer to sell.
· In this case: emanated from underwriters, through interstate commerce, and “was of a character calculated, by arousing and stimulating investor and dealer interest” that constituted part of a selling effort.

· Release No. 5180—Guides for Release of Info by Issuers Whose Securities Are in Registration
· (There are conflicting duties for publicly held companies: informing security holders, and release of security that might fall under Release No. 3844)

· Issuers and their reps should not 1) initiate publicity when in registration, but 2) should nevertheless respond to legitimate inquiries for factual information about the company’s financial condition and business operations.  
· The commission as a matter of policy encourages the flow of factual information to shareholders and the investing public.
· Release No. 7856—Use of Electronic Media
· Section 5 includes info on an issuer’s website, as well as information on a 3rd party website to which the issuer has established a hyperlink.
· To ensure compliance, issuer should carefully review website and any information on 3rd party websites to which it hyperlinks.

· A non-reporting offeror that has established a history of ordinary course of business communications through its website should be able to continue to provide business and financial information on its site.

Summary Chart (p. 75)
	Type of Issuer
	Pre-Filing Period
	Waiting Period
	Post-Effective Period

	Non-Reporting
	Permitted:

· Preliminary negotiations and agreements with underwriters.  § 2(a)(3)

· Communications pursuant to Rule 135 (Notice)
· Communications more than 30 days in advance that do not reference the offering (Rule 163A)

· Regularly Released Factual Information (Rule 169)


	Permitted:

· Oral Offers
· Preliminary negotiations and agreements with underwriters.  § 2(a)(3)

· Communications pursuant to Rule 134 (or § 2(a)(10(b)).
· § 10 Prospectuses:  1) preliminary (§ 10(b) and Rule 430), 2) summary (§ 10(b) and Rule 431), 3) free-writing (§ 10(b) and Rules 164 and 433; must be accompanied or preceded by a prospectus.)

	Permitted:

· Oral offers

· Sales

· Communications pursuant to Rule 134

· § 10 prospectuses (no longer including preliminary prospectus)

· Free writing (§ 2(a)(10)(a), must be accompanied or preceded by a final prospectus)



	Unseasoned
	Same as non-reporting plus:
· Regularly released forward looking information (Rule 168)
	Same as non-reporting, except:

· Exchange Act Rule 15c2-8 compliance less demanding
	Same as non-reporting, except:

· Only participating dealers are non-exempt under § 4(3) and Rule 174.

· Exchange Act Rule 15c2-8 compliance less demanding

	Seasoned
	Same as unseasoned
	Same as non-reporting and Unseasoned, except:

· Free writing prospectuses not need be accompanied or preceded by preliminary prospectus. (Rule 433)
	Same as unseasoned, plus:

· Free writing prospectus permitted; need not be accompanied or preceded by final prospectus (Rule 433).  (Note this is in addition to free writing under § 2(a)(10)(a).)

	Well-Known Seasoned
	Same as unseasoned, plus:

· Oral offers at any time (Rule 163)

· Free writing prospectuses at any time; need not be accompanied or preceded by any other prospectus (Rule 163)
	Not Applicable
	Same as Seasoned


Class 3: The Waiting Period; The Post-Effective Period

The Waiting Period
· § 5(a) still prohibits sales/transportation of securities during the waiting period.
· § 5(b) is also applicable, not permitting the use of a prospectus (offer to sell) that does not meet the requirements of § 10 (“Information Required in Prospectus)” (There are two kinds of prospectuses, a § 10(a) and a § 10(b)—§ 10(b) involves Rule 430, 433).
· The prohibition on oral offers is lifted during the waiting period. 

· A prospectus does not comply with § 10(a) when it contains blanks where required information is to be added.  In the usual case, a § 10(a) prospectus is not available in the waiting period (certain information is not known).  

· A prospectus that meets the requirements of § 10(b) is available.  Rules 430 and 431 allows preliminary prospectuses and summary prospectuses.  
· Rule 433 allows a free writing prospectus, but must be accompanied by a preliminary prospectus under Rule 403.  

· However, seasoned issuers are permitted to use Rule 433 without regard to whether they are accompanied by any other prospectus.

· Electronic preliminary prospectus that is hyperlinked to a free writing prospectus is deemed to accompany or proceed it.  
· Electronic delivery is permissible if recipient gives informed consent (with a record of consent kept).  (p. 67)
· Rule 134—Communications not deemed a prospectus after filing.  Lists many examples, like factual information, indication of general type of business, title of securities, amount being offered, underwriters participating, etc.  Requires a legend.  These facts can be used to attract investors  (p. 71).
· Rule 163—Exemption from § 5(c) for Certain Communications by Well-Known Seasoned Issuers

· Written communication is a “free writing prospectus” under Rule 405 and a prospectus under § 2(a)(10) Written offers must bear certain legends, be retained for 3 years, and be filed with the Commission.  [See pre-filing period.]
· Rule 164—Post-Filing Free Writing Prospectuses in Connection with Certain Registered Offerings.  “Free writing prospectus” will be deemed a “prospectus” (10(b)) provided that conditions in Rule 433 are met.
· Rule 405—“written communication” includes “graphic communication” (emails, internet communications, are included, but live communications carried in real time to a real audience are excluded.  
· Defines “free writing prospectus” as any written communication that constitutes an offer to sell (basically, any written material that’s not in the prospectus).

· (CP: p 14 has examples.)

· Rule 430—Allows “preliminary prospectus” or “prospectus subject to completion”, with includes substantially all the information, except for certain things (offering price and other matters dependent on it).
· Rule 433—Post-filing Free Writing Prospectus.  
· Unseasoned and Non-reporting free writing prospectuses must be accompanied/preceded by a preliminary prospectus.  Seasoned and Well-Known Seasoned do not have this requirement.  
· There are filing conditions, legend requirements.  Information cannot conflict with registration statement, prospectus, other filings.  
· Applies to information disseminated on websites.  

· Available to any offering participant (including underwriters). 
· Addresses statements to the media which lead to articles, resulting in prospectuses.  Rule 433 required response within 4 days of knowing of it. (p. 62, see also Rule 164) 
· Rule 460—Distribution of Preliminary Prospectus.  Encourages mailing to underwriters and dealers reasonably likely to be expected to purchase the securities (not less than 48 hours prior to mailing confirmations).  (Release No. 4968) (p. 66)
Sale § 2(a)(3)—every contract of sale or disposition of a security or interest in a security for value.
· Ordinary offers cannot be made in the waiting period, but offerors can condition their offers in such a way that they cannot be accepted until the registration statement is effective (e.g., conditional offers).

· In Fe Franklin, Meyer & Barnett
· Found that salesmen, despite initially inviting indications of interest, accepted payments for stock during the pre-effective period in the form of checks and the proceeds of a sale of other securities owned by the customers, and thereby went beyond the permissible scope of the Act.  In addition, the business card enclosed with the preliminary prospectus and cover letter solicited an offer to buy and was therefore a prospectus within the meaning of § 2(a)(10).

· Note: this pushes the definition of sale past the meaning of contract law.

· Release No. 4968—The Commission has declared its policy in Rule 460 that it will not accelerate the effective date of a registration statement unless the preliminary prospectus contained in the registration statement is distributed to underwriters and dealers who it is reasonably anticipated will be invited to particulate in the distribution of the security to be offered or sold. 
Post-Effective Period

· § 5(b)(1) continues to apply during post-effective period (proscribing use of any prospectus unless it satisfies requirements of § 10).

· New exception applies: § 2(a)(10)—communication is not deemed a prospectus when it is accompanied or proceeded by an prospectus that meets the requirements of § 10(a).
· § 5(b)(2) now applies: security may not be delivered to a buyer unless the business simultaneously received, or has received, a copy of the final prospectus.  

· Rule 172(b) however provides that for the purposes of this section the final prospectus is deemed, in most instances, to be delivered when the registration statement becomes effective/final version is filed with SEC.  Allows sending of written confirmation of sale (access equals delivery model), and transfer of the security.  
· Rule 173 requires providing purchasers either final or a prescribed form of notice within two business days of completing the sale that it was made pursuant to a registration statement.

· Note: 172 and 173 did away with the need to actually deliver final prospectuses.  

· Oral offers may be made, since § 5(c) does not apply during this period.

· Written offers may be made by means of a final prospectus (§ 5(b)(1)).
· Other offers may continue to be made under exception (b) to § 2(a)(10) (§10 prospectus already given)
· Seasoned (including well-known seasoned) issuers may continue to use free writing prospectuses that are not accompanied or preceded by any other prospectus.  

· Tombstone advertisements (Rule 134)

· Written confirmation of sale (Rule 172).

· Rule 159—buyer must have all relevant information at time of purchase (otherwise, there can be liability under § 12(a)(2)).  

SEC v. Manor Nursing Centers (2d Cir. 1972)
· Implicit in the statutory provision that the prospectus contain certain information is the requirement that such information be true and correct.  A prospectus does not meet the requirements of § 10(a), therefore, if information required to be disclosed is materially false or misleading.  

· Note that other circuits have criticized this reasoning, and believe this should be covered under antifraud provisions instead.

When events occur after the effectiveness of a registration statement that make the final prospectus materially false or misleading, the prospectus must be corrected (because antifraud provisions.)  The issuer may 1) file a post-effective amendment to the registration statement, or 2) amend or supplement the final prospectus. 
Class 4—The Registration Process: Section 8 and Acceleration; Principles of Disclosure
· Sections 6, 7, 8 contain statutory scheme for registration process.

· § 6—Deals with filing and fees

· § 7—What a registration statement must contain

· § 8—Effectiveness of registration statement

· Two recent changes: 
· 1) Commission delays effectiveness in order to review and comment.  
· 2) Registration statements of WKSIs become effective immediately.

· Review and Comment procedure—registration statements of first time issuers are given a thorough review, and statements filed by second and later time issuers are reviewed selectively.

· 20 day automatic effectiveness can be avoided.
· Rule 473—Delaying Amendments.  Issuer may include a paragraph on the cover of the registration statement that effects its continuing amendment.  Must specifically state on the amendment that specifically states it will become effective.
· Rule 460—(Preliminary Prospectus)—SEC uses acceleration to encourage distribution of the preliminary prospectus.  
· Rule 461—allows issuer and underwriter to request acceleration, specifying the day and time they desire the registration statement to become effective.  Lists other factors to consider in acceleration requests (i.e., whether prospectus is concise, readable, inadequate preliminary prospectus, is the SEC currently making an investigation against issuer, etc.)
· Some other reasons SEC might not declare registration statement effective:

· If certain parts aren’t in plain English (Rule 421(d); if preliminary prospectus was materially inaccurate and there was no recirculation, if under current investigation, etc.)
· SEC uses threat of acceleration denial to force actions not required by the statute (e.g., distribution of preliminary prospectuses).  
· Las Vegas Hawaiian (p. 84)

· § 5(c) says that if the SEC has brought a proceeding under § 8, (whether a stop order was necessary) that stops everything in its tracks.  Here, the SEC started hearing under § 8(e), and then relied on § 5(c) and wanted issuer to seize and desist offering these securities.  
· Note: § 8(b) as a 10 day limitation.  § 8(d) can be issued anytime (was issued after registration was declared effective in Universal Camera).  Can also examine without issuing a stop under § 8(e).  

· Rule 415— allows for “shelf registration.”  (p. 91) Permits shelf registrations of WKSIs to become effective immediately.  
· Because of review and comment procedure, refusal and stop order rarely are used to prevent effectiveness of registration.  
· Regulation S-K—serves as SEC’s general repository of disclosure requirements.
· Item 512(h)—requires disclosure of indemnification for acceleration (SEC uses acceleration as a tool against indemnification provisions).
· Universal Camera—[Involved a dilution arrangement.]  Statement did not disclose prospective investor’s relative interest in the assets, earnings, or voting power of the company; did not give a clear description of proposed business activities.  The Dilution arrangement was not plainly evident, and only an experienced security analyst could understand it; disclosure should be plainly understandable to the ordinary investor. 
· Avoiding Delays in Processing Registration Statements:  Securities laws want to obtain full and fair disclosure.  View the prospectus as a liability document and not a selling document.  The unfavorable data must be disclosed as well as the favorable. 
Class 5—Disclosure Philosophy
Rule 408 (Additional Information)—In addition to information expressly required, there shall be added such further material information, as may be necessary to make the required statements, in light of circumstances under which they are made, not misleading.  
Selected S-K Disclosure Items:
· Item 10(b).  Policy on Projections

· Item 11(e).  Audited Financial Statements

· Item 201(c).  Statement on Dividends

· Item 202.  Description of Securities.
· Item 303.  Management’s Discussion/Analysis of Financial Condition  

· Item 305.  Quantitative and Qualitative Disclosures about Market Risk.
· Item 401.  Directors and Officers.

· Item 402.  Executive Compensation

· Item 403.  Security Ownership of Certain Beneficial Owners and Management.  
· Item 404.  Certain Relationships with Officers and Business Directors

· Item 406.  Code of Ethics.

· Item 501.  (b(1), b(2), b(3), b(3)(5)).  Cover page info: Name, Amount of Securities, Offering Price, Cross-Reference to risk factors

· Item 502.  Table of Contents.  Delivery Obligations

· Item 503.  Prospectus Summary.  Risk Factors.  

· Item 504.  Use of Proceeds.  

· Item 505.  Determination of Offering Price.  
· Item 506.  Dilution.  

· Item 512(h).  Indemnification.  
Class 6—Materiality
Generally:

· “A misrepresentation or omission is material if there is a substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable investor as having significantly altered the total mix of available information.  Parnes
· An alleged misrepresentation can be immaterial for the following reasons:  Parnes
· 1) They are common knowledge that a reasonable investor can be presumed to understand them.  Gateway
· 2) Insignificant data that, in the total mix of information, would not matter to the reasonable investor.  

· 3) Vague and obvious hyperbole that no reasonable investor would rely on them.  Gateway.
· 4) If accompanied by sufficient cautionary statements (the “bespeaks caution doctrine”).  

· Must be substantive and tailored to the specific projection, estimate, or opinion.  Numerex
· Note: § 27A—has a safe harbor for forward looking statements that is accompanied by cautionary statements, immaterial, lack of knowledge that statement was false.  
· Also remember Rule 408—add further information to make the required statements not misleading.  
· Parnes v. Gateway
· Overstatement of assets by $6.8 million immaterial (represented only 2% of Gateway’s total assets).
· “Projection of significant growth” is immaterial (vague and obvious hyperbole)—courts don’t want to deter companies from making projections.

· Quality and desirability of products was not misrepresented in light of cautionary statements.

· Numerex
· “Substantial increase” in profit is a fair and accurate summary, because profits have increased substantially.
· Any reasonably prudent investor reading this prospectus would recognize the risks inherent in a company that depends upon one purchase for almost half of its sales—it’s mentioned in unambiguous, specific terms in prominent display on the prospectus.  

· Cautionary language negates any allegedly misleading representations concerning plans to develop sales worldwide.

· Materiality of executive personnel changes must be gauged by business circumstances of each case.  Here, resignation of executive officer is not material because he had only been with company for a year, had not entered into an employment agreement, and did not bring and particularly valuable technical or business expertise to the company

· Greenapple
· The intended audience will be extremely broad (includes analysts and laypersons).  Disclosure must steer a middle course; it needs to be accurate, yet accessible to survive a claim that it’s misleading because the negative information is incomprehensible.  
· Fisher v. Ross [Failure to disclose that some of the directors were involved in a prior bankruptcy.]  

· There were rules that said you had to release bankruptcy info if it happened within 5 years, since it did not happen within the last 5 years that it was not material.  

· Note: it would be material if there was evidence of wrongdoing by them in the previous bankruptcies, or if it was related to this company.  

· Also, remember Rule 408 says to include anything else, a catch all disclosure requirement.  

· Ross v. Warner
· GTE has been charged with making improper kickbacks where it had business ties.  

· This report made partial disclosure of improper acts, but the whole story was not told until it got reported in the NY Times and Wall Street journal, at which point the share of stock plummeted.  

· Judge says can’t say it’s not immaterial (it’s material to integrity), and so he now has to look at whether plaintiffs showed damages, and he doesn’t see that the market price moved.  So, in light of the minimal materiality and the market’s value to react in a certain way, he can’t see damages.  But he’s willing to see that this is an integrity issue. 
Class 7—What is a Security?

§ 2(a) defines security—any note, stock, bond, evidence of indebtedness, certificate of interest, investment contract, any put, call, option.

· A swap (agreement to exchange cash flows over period of time is not a security.  (p. 154).
Investment Contracts
SEC v. WJ Howey (1946)
· “Investment contract” means a contract, transaction or scheme whereby a person 1) invests his money in a 2) common enterprise and is 3) led to expect profits solely from the 4) efforts of the promoter or a third party, it being immaterial whether the shares in the enterprise are evidenced by formal certificates or by nominal interests in the physical assets employed in the enterprise.

· Citrus opportunity was an investment contract: contributed money to share in property managed by a third party; investors lived in distant localities, lack experience and equipment requisite to cultivation; individual development would not be economically feasible.  
United Housing Foundation v. Forman (1975)

· The name given to an instrument is not dispositive as to whether it’s a security

· The stock in the low-cost housing was not a security: no right to receive dividends from profits; not negotiable, cannot be pledged or hypothecated, they confer no voting rights; cannot appreciate in value.  This involved purchasing a commodity for personal consumption, not investing with the hope of receiving profit.  

SEC v. Edwards (2004)

· Investment contracts can have variable or fixed returns.  

· The fact that investors have bargained for a return on their investment does not mean that the return is not also expected to come solely from the efforts of others.  
SEC v. Koscot (5th Cir. 1974)

· “Solely derived from the efforts of others” is not to be applied literally.  Instead, the inquiry is whether “efforts made by those other than the investor are undeniably significant ones, those essential managerial efforts which affect the failure or success of the enterprise.  

· The pyramid scheme was an investment contract: promoters retained immediate control over essential managerial conduct of the enterprise, and the investor’s realization of profits in inextricably tied to the success of the promotional scheme.  

· This does not apply to franchises.  (p. 147)

· Note: court applied vertical commonality here.

· Vertical commonality = focuses on community of interest of individual investor and the manager of the enterprise.

· Horizontal commonality = concentrated on the interrelated interest of the various investors in a particular scheme  (See DeWit in coursepack)
Evidence of Indebtedness
US v. Jones (1971) 
· “Evidence of indebtedness” embraces only such documents as promissory notes which on their face establish a primary obligation to pay the holders thereof a sum of money.  [Airline tickets do not establish a primary obligation to pay money.]

In re Tucker Corp (1947)
· Franchise agreements that provide for the repayment of deposits received were “securities” under the Act.
Unless the Context Otherwise Requires
· A “certificate of deposit” issued by a national bank is not a security, because banks are subject to comprehensive regulation designed to protect investors and it is federally insured.  Marine Bank (1982).
· Courts have adopted this reason in cases that involve comprehensive regulatory schemes.
Landreth Timber v. Landreth (1985)
· Sale of all the stock of a company does fall under the meaning of security.  (This stock carries the right to dividends contingent on profits.)
Reves v. Ernst & Young (1990)
· Family resemblance test: “note” is presumed to be a “security,” and that presumption may be rebutted only by a showing that the note bears a strong resemblance (in terms of the 4 factors below) to one of the enumerated categories of instruments (such as note in consumer financing, note security by a mortgage, shorter-term note security by lien on small business, etc.) (p. 165)
· 1) Assess what motivation would prompt reasonable seller and buyer to enter into transaction.

· 2) Examine the “plan of distribution” to determine whether it is an instrument in which there is “common trading or speculation or investment.”
· 3) Examine the reasonable expectations of the investing public.

· 4) Examine whether some factor (like existence of another regulatory scheme) significantly reduces the risk of the investment.

· The Co-Op notes here are securities: they were soled to raise capital for general business operations, and purchasers bought them in order to earn a profit in the form of interest.  
Class 8—Private Placement Exemption

§ 3—Exempted Securities:

· 3(a)(2)—government securities, securities guaranteed by banks
· 3(a)(4)—securities by religious, educational, or charitable organizations.
· 3(a)(8)—Insurance/endowment policy, or annuity contract issued by a corporation and subject to supervision of the insurance commissioner, bank commissioner, or any other agency.  [This exempts guarantees as well.]
· 3(a)(9)—securities exchanged by an issuer with its existing security holders [exempt transaction]

· 3(a)(11)—intrastate securities [exempt transaction]
§ 4(1)—Registration requirements of § 5 not required for transactions by any person other than an issuer, underwriter, or dealer. 

§ 4(2)—Registration requirements of § 5 not required for transactions by an issuer not involving a public offering.  

· Rule 506—(a separate exemption from § 4(2))--§ 4(2) is a fallback when Rule 506 fails.    

SEC v. Ralston Purina
· Private placement exemption should turn on whether the particular class of persons affected needs the protection of the Act.  An offering involving those who can fend for themselves is a transaction that does not involve a public offering.

· Some employee offerings may be exempt (e.g., one made to executives who because of their position have access to the same kind of information that the Act would make available in a registration statement).  Otherwise, however, employees are members of the public.

Securities Act Release No. 4552
· Public/private offering distinction necessitates consideration of all surrounding circumstances: relationship between offeree and issuer, the nature, scope, size, type and manner of the offering.  

· General solicitations (advertising) are inconsistent with private offerings.  

· Sale to promoters that initiate founding the organization come within the exemption.  

· All offerees matter (not just the ones that buy).  

· Size of the offering may raise questions about whether there is a requisite association.

· Purchasers should not be merely conduits for wider distribution.

· Must consider whether the offering should be regarded as part of a larger offering made (Integration of Offerings).

· Precautions are reselling are effective (i.e., restrictive legends), but not required.  

Relevant Factors from case law: (from early opinion by SEC General Counsel, p. 186)
· Number of offerees/their relationship to each other and issuer

· Number of units offered

· Size of the offering

· Manner of the offering

· Sophistication of purchasers

· Relationship with the issuer

ABA Position Paper
· Four attributes:

· 1) Offeree Qualification

· Wealth (ability to bear risk), personal relationship (family, friends, employment, business.

· 2) Availability of information

· (Need not be as extensive as info in Schedule A)  It’s probably adequate to give basic information covering financial conditions, results of operations, etc.

· 3) Manner of offering

· Offering should be made through direct communication.  

· 4) Absence of redistribution  

Hill York v. American

· Court uses the SEC Release to find that sale of securities to 13 sophisticated business and lawyer that bought $65K of securities.  The court said it’s a public offering, and that they should be allowed to get their money back.  The court here says the sophisticated businessmen here needed to have all the information in order to put their sophistication to good use.  

· After this decision comes down, how can you advise anyone that they could do a private placement?  (Bancroft says you wouldn’t!)

· Note also: This was a pyramid scheme, and the court was trying to get to the right result.  And proving that it was a public offering is easier than proving fraud for a plaintiff.  

Class 9—Regulation D (Rules 504, 505, 506)
§ 3(b) allows SEC to promulgate rules that exempt certain offerings ( Rules 504 and 505 

§ 4(2) exempts public offerings ( Rule 506
· Note:  Investor can fall back on § 4(2) when Rule 506 fails, but there is not the same protection for Rules 504 and 505.

Note: § 4(6) exempts transactions involving sales one or more accredited investors, with some conditions.
Preliminary Notes—Reg D is exempt from registration, but not antifraud and other provisions.
Rule 501—(Definitional) 

· Accredited investor is anyone issuer has reasonable belief falls under the following:

· 1) Banks, brokers/dealers, insurance companies, etc. 

· 2) private business development company; 

· 3) corporation/partnership/organization with more than $5 million assets;

· 4) director, executive officer, or general partner of the issuer or any of those of a general partner of that issuer; 

· 5) net worth, with one’s spouse, of more than $1 million, 
· 6) net income in each of the two most recent years of more than $200K (or $300K with one’s spouse). 
· 7) Trust with assets greater than $5 million.

· 8) Entity in which all equity owners are accredited investors.

· Note:  These are investors that can bear risk.  

· Calculation of number of purchasers—exclude relatives with same residence, accredited investors, corporations/trusts/estates where purchaser has more than 50% interest

Rule 502—(Conditions)

· Integration: Removes from the possibility of integration offers and sales that occur more than 6 months before the start of that Regulation D offering or more than 6 months after its completion, so long as during those 6 months there are no offerings of the same/similar class sold under Reg D.  

· Factors to consider to determine whether integration is appropriate: 

· Whether sales are part of single plan of financing

· Whether sales involve issuance of the same class of securities

· Whether sales have been made at/about the same time

· Whether the same type of consideration is received

· Whether sales are made for the same general purpose  

· Requirements for furnishing information to investors

· Proscribes general solicitations or advertisements.

· Sets forth requirements designed to prevent illegal resales (reasonable care in avoiding sales to underwriters by reasonable inquiry, disclosure that securities cannot be resold, legends).

Rule 503—Filling in Form D

Rule 508—An insignificant deviation from the requirements of one of the Reg D exemption rules will not result in the loss of the registration exemption provided by the rule (if the violation did not involve a condition intended to protect investors, it was insignificant in the context of the offering as a whole, or good faith and reasonable attempt was made).
Rule 152—Definition of transactions not involving public offering.  (Note that public offering at the same as a 4(2) exempt private placement would not cause the exemption to be unavailable—see Reg D Proposed Revisions)
Rule 155—Abandoned Offerings

· Abandoned private offering (4(2), 4(6), Rule 506) followed by registered offering will not be considered part of an offering for which the issuer later files a registration statement if 4 conditions are met (including not filing at least 30 calendar days after termination of all offering activity).  Exempt for if the private offering was only to persons who were accredited investors, or who have knowledge/experience (Rule 506(b)(2)(ii)).  
· Note: the result is similar for private offerings following abandoned registration.
Regulation D Exemptions (p. 210)
	
	Rule 504
	Rule 505
	Rule 506

	Aggregate Offering Price Limitation
	$1 million (12 mos.)
	$5 million (12 mos.)
	Unlimited

	Number of Investors
	Unlimited
	35 plus unlimited accredited

	Investor Qualification
	None required
	Purchaser must be sophisticated (b)(2)(ii) (alone or with representative)—accredited presumed to be qualified

	Sales Commissions
	Permitted

	Limitations on Manner of Offering
	Usually no general solicitation permitted (exceptions for offerings under state) law)
	No general solicitation permitted
	No general solicitation permitted

	Limitations on Resale
	Usually restricted
	Restricted

	Issuer Qualifications
	Cannot be Exchange Act reporting, “blank-check,” or investment companies
	Cannot be investment companies, or issuers disqualified under Regulation A (except upon SEC determination)
	None

	Notice of sales
	5 copies of Form D filed with SEC 1 days after first sale (called for by Reg D, but not required for exemption).

	Information Requirements
	None
	1) If purchased by accredited investors, no information specified.

2) If purchase by non-accredited investors,

a) nonreporting companies must furnish same kind of info as in registered offering, but with less financial statement requirements

b) reporting companies must furnish specified Exchange Act documents.

c) Issuers must make available prior to sale i) exhibits, ii) written information given to accredited investors, iii) opportunity to ask questions and receive answers, iv) advise on the limitation of resale.  [see p. 210 of text]


Calculation of Aggregate Price:
· Rule 504—There’s a $1 million limit that extends for 12 months, and includes Rule 505 offerings.
· Rule 505—There’s a $5 million limits that extends for 12 months, and includes Rule 504 offerings.  

Securities Act Release No. 6455 (p. 211)
· A person must be an “accredited investor” at the time of sale, regardless of changes that occur after the sale.

· An executive officer of the parent issuer that performs a policy making function for its subsidiary is an executive officer of the subsidiary.

· Disclosure can be in multiple installments, so long as all information is delivered prior to the sale.

· Under Rule 505 and 506, you can have unlimited accredited investors.  You can also exclude a relative who has same principle residence with the purchaser.

· Partnership/partnership/entity is counted as one investor under Rule 503(e)(2); issuer is not obligated to consider sophistication of individual partners.
Class 10—Reg D Reform, Regulation S

Reg D Reform—

· Proposed Rule 507 ( New exception for “large accredited investors” with significantly higher thresholds that accredited investors.  Permits limited advertising.  

· Shared characteristics with Rule 506: Unlimited sales to unlimited investors; focus on purchasers; non-exclusive.

· Differences from Rule 506:  Large accredited investor standard; limited advertising permitted; no sales to persons who don’t qualify as large accredited investors; authority under § 28
· Other proposals:

· Changing definition of accredited investor

· Inflation adjustments

· Reduce integration period from 6 months to 90 days.

Regulation S

· Protects US residents, not citizens.

· Note: only applies to offers/sales outside of US; securities can only be resold in US if another exemption is available.

§ 901—an offer or sale shall not be deemed to include those that occur outside of the US
§ 903—offer shall occur outside of US of it was made in an offshore transaction and no directed selling efforts are made in the US by the issuer (i.e., condition the US market).  Requires additional conditions depending on category: 

· Category I—foreign corporations that are making offering outside the US where there’s no substantial US market interest.  No additional conditions.

· Category II—Somewhere in-between the two (i.e., foreign corporation where there is some US interest) ( Cannot make offer/sale to US person or for account/benefit of US person for the first 40 days.  

· Category III—(US issuers in equity offerings) put in place procedures that police against any US person buying those equity shares for 1 year (40 days for debt).  Purchasers must certify that they are not a US person or acquiring for a US person; purchaser agrees to resell conditions; securities contain a legend.

· Restrictions are too great for Category III to be used.

§ 902—Definitions.  Key definitions that matter:

· US Person—US residents, partnership/corporation under US laws, estate/trust of US person, agency/branch of foreign entity located in US.
· Offshore Transaction—offer not made to a person in the United States, AND:

· A) Either buyer is or is reasonable believed to be outside of US at the time buy order is originated, or
· B) Transaction is executed through physical trading floor of established foreign securities exchange (Rule 903), or transaction executed through facilities of designated offshore security market and seller does not know that transaction has been pre-arranged with a buyer in the US (Rule 904).
· But note (h)(1)—offers targeted at identifiable groups of US citizens abroad (US armed forces) shall not be deemed to be offshore transactions.

· Directed Selling Efforts—activity undertaken for the purpose of, or could reasonably be expected to condition the market in the US.  
· Includes placing ad with general circulation in the US.

· Does not include:  
· Ads required by law accompanied by certain language.  

· Contact with non-US Persons

· Certain tombstone advertisements

· [A few others mentioned.]
Class 11/Class 13—Resales of Restricted Securities

§ 4(1)—allows sales of securities without registration by any person other than an issuer, underwriter, or dealer.  (See section 2 definitions of these terms.) (p. 221).  Dealers have exemptions under 4(3) and 4(4).
· “issuer”—includes any person directly or indirectly controlling or controlled by the issuer, or any person under direct or indirect common control with the issuer.  

· “underwriter”—any person who has purchased from an issuer or an affiliate of the issuer with a view to, or offers or sells for an issuer or an affiliate the distribution of any security.

· (distribution is basically synonymous with public offering)

“Control securities”—securities owned by person who is an affiliate of the issuer
·  “Control” possession, direct or indirect, of the power to direct or cause the direction of the management and policies of a person, whether through ownership of voting securities, by contract, or otherwise.  
· 10 percent equity ownership is a rule of thumb.  (p. 217)

In re Hira Haupt (p. 222)

· 4(2) permits individuals to sell their securities through a broker without a registration statement.  But the process of the distribution itself is subject to Section 5.  Buying from an affiliate with a view makes you an underwriter.  
Wolfson (p. 230)

· Where brokers provide outlets for the stock of issuers, they are considered underwriters.

· Brokers can claim an exemption where the broker is not aware of circumstances indication that the transactions are part of a distribution of securities on behalf of his principal.  
Rule 144—Persons Deemed Not to Be Engaged in a Distribution and Therefore Not Underwriters

(a) Definitions
· “Affiliate”—person that directly, or indirectly through one or more intermediaries, controls or is controlled by, or is under common control with, the issuer

·  “Person”—whose accounts securities are sold includes his relative, his trusts/estates, and any corporation/organization where the person owns 10 percent or more of any class of equity security or equity interest.
· “Restricted Securities”

· Securities acquired directly or indirectly from the issuer or issuer’s affiliate in a transaction or chain of transactions not involving a public offering:

· Regulation D Securities

· Securities acquired in transaction or chain of transactions under Rule 144A

· Equity securities acquired in transaction or chain of transactions under Regulation S

(b) Conditions
· i) Reporting issuer, any person who is not an affiliate of the issuer who sells restricted securities of an issuer for his own account is deemed not to be an underwriter if conditions of (c) and (d) are met.  Note: Requirements of (c) shall not apply if 1 year has passed since person acquired securities.
· ii) Non-reporting issuer, any person who is not an affiliate of the issuer who sells restricted securities of an issuer for his own account is deemed not to be an underwriter if conditions of (d) are met.
(c)—Adequate current public information with respect to the issuer must be available (mentions specific requirements for reporting and non-reporting issuers.  Non-reporting must provide some limited information.)

(d)(i)—For reporting issuers, 6 months must elapse between the later of the date of acquisition of the securities from the issuer/affiliate and any resale of such securities in reliance on this section for the account of either the acquirer or any subsequent holder of those securities.  

(d)(ii) For non-reporting issuers, 1 year must elapse between the later of the date of acquisition of the securities from the issuer/affiliate and any resale of such securities in reliance on this section for the account of either the acquirer or any subsequent holder of those securities.  

(d)(iii) holding period shall not begin until the full purchase price or other consideration is paid or given by the person acquiring the securities.  
· Promissory note is not deemed full payment unless provides 1) full recourse against purchaser; 2) secured by collateral other than securities; 3) payment in full.
(e) Limitation on amount of securities sold by affiliates. [Controlled Securities]
· Sales by affiliates—the amount of securities sold, together with all sales of restricted and other securities of the same class within the preceding 3 months shall not exceed the greater of:

· i) 1%  of shares or other units of the class outstanding

· ii) the average weekly reported volume of trading in such securities on all national security exchanges/automated quotation system

· iii) Average weekly volume of trading 

· Sales by non-affiliates—[SEC dispensed with limitations for non-affiliates]

(f) Manner of sale.  Securities shall be sold in “brokers’ transactions”, and the person selling securities shall not 1) solicit or arrange for solicitation of orders to buy the securities, or 2) make any payment in connection with the sale other than to the broker who executes the order to sell the securities.

· (g) Control = the power to direct or cause the direction of management and policies, through ownership of voting securities, or otherwise.  10 percent equity ownership is a rule of thumb.  (p. 217)

.  “Brokers’ transactions” in § 4(4) will be deemed to include transactions in which the broker:

· 1) Does no more than execute the order as agent for the person whose account securities are sold and receives nor more than the usual and customary broker’s commission.

· 2) Neither solicits no arranges for solicitation of customer’s orders to buy the securities in anticipation of or in connection with the transaction; provided that the foregoing shall not preclude i) inquiries by broker to other brokers/dealers who have indicated interest in the securities within preceding 60 days; ii) inquiries by broker of his customers who have indicated unsolicited bona fide interest in the securities within the preceding 10 business days; iii) publication by broker of bid and ask quotations for the security in an inter-dealer quotation system, provided that such quotations are incident to the maintenance of the bona fide inter-dealer market for the security for the broker’s own account.  

· 3) After reasonable inquiry is not aware of circumstances indicating that person is an underwriter or that transaction is part of a distribution of securities of the issuer.  

Rule 144A (See Tab 8)
· Establishes a safe harbor for certain private resales of restricted securities by providing that seller will not be deemed to be an underwriter.  

· Available only when buyer is or is reasonably believed to be a qualified institutional investor.

· Not available for resale of securities 1) that at time of their issuance were of the same class of securities listed on the national securities exchange or quoted in a US automated inter-dealer quotation system, or 2) that were issued by company required to be registered under Investment Company Act.  

· Seller must take reasonable steps to ensure that purchaser is aware that seller may rely on the exemption from the registration requirements provided by the rule.

· Can be used by sellers other than the issuer.  (CP 176)

Private Resales Outside Rule 144A
· For private resales of restricted securities that fall outside Rule 144A, (§ 4(1/2)) the seller must structure the transaction so that the seller is not 1) not an underwriter; and 2) cannot be made an underwriter by actions of the purchaser.  
· Persons might meet these requirements by only selling to persons who can meet requirements of purchasing in a private transaction (small number of purchasers, high qualifications, access to information, and restrictions on resale), but no-action letters show some flexibility with this.

· In the case of control securities, the seller must insure that the purchaser is not an underwriter.  
Class 12—The Role of the Underwriter—Section 11 and Section 12(a)(2) Liability

Section 11—Liabilities for False Registration Statement.  Liability for untrue/omitted material fact for underwriters
· Plaintiff does not need to show reliance
· Other’s that face liability:

· Everyone that signed the registration statement

· Director/partner in the issuer at time of filing

· Accountants, engineers, appraisers that prepare/certify part of the statement

· Issuer (strict liability) (b)
· Defense if meet burden of proof of:

· Resignation, and advised commission and issuer of no responsibility for statement

· Public notice that registration statement had become effective without his knowledge

· Reasonable ground to believe and did believe at effective date that statements were true/no omissions, and 

· Reasonableness standard = prudent man managing his own property.

· Rule 176—Circumstances Affecting Determination of What Constitutes Reasonable Investigation
· Type of issuer; type of security; type of person; office held when person is an officer, etc.

· Notes: 

· If earning statement is generally made available 12 months beginning after effective date, then proof is required that the person acquired the security relying on the untrue statement (but does not have to prove reading the registration statement).  (a)(5)

· Underwriter still liable even if he becomes an underwriter after effective date (d)

· Plaintiff cannot recover damages if defendant proves that did not result from the misleading registration statement.  
· Limits to damages (cannot get more than the issue price).  

· Its purpose is to protect investors.  (Barchris)

· Section 12.  Liabilities in Connection with Prospectuses and Communications
· May sue in law or equity (rescission) 

· Can sue for any offer or sale that violates section 5 (doesn’t require untrue statement).

· Or, can sue for material untrue statement/omission from prospectus.  

· Liability for free writing prospectuses.

Barchris
· The court wipes out every one of these defendants, no one met their defenses.

· Russo (CEO)—he knew all relevant facts, the company was entering into bankruptcy, so he didn’t have any defense.

· Vitolo and Pugliese (Business Founders)—the fact that they are of limited education and might not have been able to read the prospectus is not a defense, and it’s likely that they knew about some of the problems.

· Kircher (CFO)—court said he had the full picture of the financial affairs, he had to know that the prospectus was untrue.

· Trilling (another insider)—similar.

· Birnbaum (BarChris house counsel, director)—probably did not know of inaccuracies, but made no investigation and relied on others to, and  he had an obligation to.

· Auslander (Outside Director)—He didn’t make adequate investigation.

· Underwriters—the court says you can’t just say it’s the company’s prospectus; investors rely on the reputation of the underwriters; underwriters cannot rely on what the issuer says (issuer has an interest in not being candid).  

· It’s not sufficient to ask questions without verifying the answers through a further investigation.

· You have to verify what the company is telling you in other ways.  Underwriters do this now (going to talk to lending banks, suppliers, to investigate the company).  
Rule 159—For the purposes or 12(a)(2) only, information conveyed to the purchaser after the time of sale will not be taken into account in determining whether prospectus/statement was materially untrue/misleading.  

· Relevant data at time of sale can include preliminary prospectus, plus any written or oral update to it.  
· Liability for misstatement at this time is under Section 12(a)(2) (p. 45-50 of CP)
Rule 172—obligation to deliver a final § 10(a) prospectus is fulfilled by filing a final version with the SEC.  
Class 14—Responsibility of Lawyers
Sommer (1974)

· In securities matters, attorney will have to function in a manner more akin to auditor than to that of the advocate.  This means more independence, responsibility to the public, healthy skepticism.  May call for resignation in certain circumstances.

Aiding and Abetting:  (elements)
1) Another person has committed a securities law violation.
2) Aider had general awareness that his role was part of an overall activity that is improper or illegal (does not include someone who acts in efforts of judgment, carelessness, or good faith)
3) Knowingly and substantially assisted the violation.
SEC v. National Student Marketing Corp (1978) 

· General awareness is established by the presence at the meeting.  Attorney’s silence was a breath of the duty to speak, and in addition lent the appearance of legitimacy to the closing, which provides substantial assistance to the closing. 
· Injunctive relief not granted her where SEC has not demonstrated that there’s a reasonable likelihood of future illegal conduct. 

In Re Carter (1981)

· Rule 102(e)(1)(iii)—SEC many deny, temporary or permanently, the privilege of appearing or practicing before it to any person found to have willfully violated or aided and abetted the violation of federal securities laws, rules, or regulations.  

· A lawyer must make all efforts within reason to persuade his client to avoid or terminate proposed illegal action.  Such efforts could include, where appropriate, notification to the board of directors of a corporate client.  

· Lawyer owes a duty to the entity, not the management or any individual of the entity.

· Counseling accurate disclosure is sufficient initially; then lawyer must take further affirmative steps and prompt action (may resign, or approach board of directors, but need not report out).  

Section 307 of Sarbanes—Oxley Act  (Tab 12)
· Requires lawyers the report evidence of material violation of securities laws or breach of fiduciary duty or similar violation to issuer’s chief legal offer and/or CEO.  Chief legal officer than has a duty to investigate.  (Tab p. 253)
· If there’s no appropriate response, lawyer must report evidence to the audit committee, another committee of independent directors, or to the full board of directors.  

· SEC doesn’t require a noisy withdrawal anymore. (p. 660). (Tab, p. 252)
· Remember: SOX only applies to issuers.

Model Rules of Professional Conduct 

· Rule 1.6.  Confidentiality of Information—Lawyer may reveal information to prevent/rectify substantial injury to financial interest or property of another if reasonably certain to have resulted from client’s commission of a crime or fraud of which client has used lawyer’s services.
Rule 1.13.  Organization As Client.  (p. 661)

· Lawyer shall proceed as reasonably necessary in the best interest or the organization.

· Unless not in best interest of organization, shall refer matter to higher authority in the organization, including the highest authority that can act on behavior of the organization.

· If there’s a failure to act, or lawyer believes violation is reasonably certain to result in substantial injury to corporation, the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only to the extent necessary to prevent substantial harm.
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