I. Remedy for a 4th Amendment violation: Exclusionary rule
a. Mapp v. Ohio (1961) establishes exclusionary rule. 

i. Rationales for exclusion:

1. Deterrence – excluding the evidence is the only thing that will make police change their behavior. Civil remedies never win.

2. Judicial Integrity – Can’t allow the judicial process to be tainted with evidence obtained illegally, so exclude the evidence

3. Compensating the victim – victim of a wrong deserves a remedy

a. This was not stated in Mapp and is only operative re: standing, where it serves to include, not exclude evidence.

ii. Fruits Doctrine: fruits of a bad search are excluded

b. Standing: D challenging evidence must have standing to do so.

i. Only a person whose rights have been violated can challenge the violation.
ii. Relies on compensatory rationale: only the person wronged has a remedy.

iii. Under deterrence or judicial integrity rationale, makes no sense to allow fruits of bad police behavior to be allowed just because the police violated someone else’s rights.
iv. Rakas v. Illinois – D has standing where D was subject to a search. If you weren’t searched, then no standing to challenge the evidence found.

1. Simmons – D can claim ownership of something only for the purposes of establishing standing.

v. Rawlings v. Kentucky – For a police act to be a search, D must have had a reasonable expectation of privacy that was violated. If you hand something over to a third party, you’re gonna lose standing to challenge it.
vi. Minnesota v. Carter – Case by case analysis for reasonable expectation of privacy. None in 3rd party’s home where purpose of being there was commercial and weren’t there for long.

1. Court is not clear on whether the commercial nature of the interaction or the duration of the interaction is doing the work.

c. Fruits doctrine: Violation doesn’t have to lead to exclusion

i. Inevitable Discovery – it the police would have discovered the evidence anyway, then it’s not a fruit of the bad police action.

1. US v. Walker – After illegal arrest and interrogation, police see blood on D’s shoe as they’re releasing him. If they had followed good procedure and just approached him to talk, they would still have seen the blood. Therefore, it’s admissible.
ii. Independent Source – if the police find an independent source that would have led them to the same evidence, then it’s not a fruit of the bad police action.

iii. Attenuated Causal Chain – Evidence obtained after an illegal arrest / search is admissible when the causal chain between the illegal act and the receipt of evidence is broken or attenuated.
1. Wong Sun v. US – Police illegally arrested D but let him go. 2 days later he comes back and confesses. Though there is some causation here, his return to make the statement was ruled independent of the illegal arrest. Therefore, it’s admissible.

2. This is a policy question, like proximate cause. Of course there was a causal link in Wong Sun, but court says it’s too attenuated. If exclusion won’t deter bad police conduct, then won’t exclude.

a. Intervening act of a non-police party will generally dissolve the taint.
iv. Good Faith Exception – where police rely in good faith on a magistrate’s decision that a warrant was good, fact that warrant is later held to have been bad doesn’t trigger exclusionary rule.
1. US v. Leon – Drugs found on improperly issued warrant admissible b/c serves no deterrent rationale to exclude evidence where cops were doing exactly what we’d want them to do.

2. Cops must reasonably believe that the warrant was good. If cops should have known it was bad, then no good faith exception.

II. What constitutes a search under the 4th Amendment
a. Originally, search hinged on whether there was physical trespass (Olmstead 1928)
i. Wiretapping criminalized in 1934, so police looked to other ways to hear:
1. Goldman (1942) – Slap mic on outside okay b/c no trespass

2.  (1961) – Spike mic no good b/c penetrated wall

b. Katz v. US (1967) – 4th Amendment applies where police violate a person’s reasonable expectation of privacy.

i. Information knowingly exposed to the public gets no protection.
ii. In this case, speaking inside a closed phone booth is protected – evidence from mic on outside of phone booth is excluded. There’s a reasonable expectation of privacy in a closed phone booth.

iii. Subjective expectation of privacy drops out. Test comes down to what expectations society will recognize as reasonable.

1. Ex: talking in code b/c you think someone is listening won’t defeat expectation of privacy. Failure to talk in code b/c you’re confident nobody is listening won’t create expectation of privacy.

c. What affects whether you have a reasonable expectation of privacy

i. Risk – if there’s a risk someone will overhear/see evidence, no REP

1. Oliver v. US – no REP in open fields. People trespass all the time when there are no fences. Therefore not a search for police to go in
2. FL v. Riley – no REP in your backyard. Anyone with an overhead view can see in. No matter that police happened to use a plane/helicopter to do it. It’s not a search.
ii. Voluntary/Knowing handing over of information to third party – if you give information over to a third party, you have no REP in it.

1. Smith v. MD – Pen register – you turn over the numbers you dial to the phone company, so you have no REP in them. Where others see “envelope information,” no REP in that info.
2. CA v. Greenwood – no REP in your garbage. By putting it somewhere where anyone could access it, you give up any REP.

a. In Katz, no normal person could access the conversation.

iii. Need for Technology to get the evidence – if cops need it, this weighs in favor of it being a search, esp. if the technology isn’t generally available.

1. Note: it’s about the need for technology, not the use of it. Plane in Riley was technology, but wasn’t necessary to see in. In same vein, police could likely use technology to scan trash w/o it being a search, where same technology used on a house would be a search – all b/c police could have gotten to the trash anyway. Hinges on whether you have a REP in protection from getting the evidence.
2. Kyllo v. US – police use of thermal imager to scan house is search
3. US v. Mankani – police use of simple technology like binoculars or flashlight not a search. Enhancing senses generally not a search.
iv. Illegal actions – if what police do is illegal for public, weighs in favor of search. Riley court mentions that if plane was too low, would be a factor.

v. Intimacy / Degree of intrusion

1. US v. Place – Dog sniff of baggage not a search. Doesn’t expose anything about your bag, so violates no REP.
2. US v. Knott – placing tracker on package of chemicals used to make drugs prior to purchase not a search. No intrusion.

3. Smith – Pen register didn’t capture any private info in the call

4. Riley – plane didn’t interfere with use of backyard

vi. Interference with possessory interest

1. Chadwick – REP in your luggage, so opening it is a search.

2. US v. Bond – REP in your luggage, so squeezing it and feeling for certain objects is a search.

vii. No REP in a prison cell – Hudson v. Palmer.

III. Warrant Requirement: if what police do is a search, they need a warrant

a. Warrant must be based on probable cause (see below)
b. Warrant must be issued by neutral magistrate (Coolidge) or supervised clerk (Shadwick). Non Delegation
i. Rooker – Judge must actually read the application for warrant. Can’t just rubber stamp it.
ii. Connally – Judge can’t receive money for issuing warrants b/c then he’s not detached.

iii. Davis – Government may not apply to a different magistrate with the same evidence when denied by the first.

c. Warrant must be particularized for what and where police are looking

i. Steele - Enough if cops can ID the place upon seeing it

ii. Go-Bart – Need description of what cops are looking for to prevent generalized searches

d. Warrant must be executed reasonably
i. Generally within 10 days

ii. During the day

iii. Cops must knock, announce, wait before they can break down door

iv. Ybarra – can’t just search anyone on the premises (limited to stop and frisk under Terry)

v. Cops can only search where the named items might be

vi. Cops must stop if they find all that they were looking for

vii. Search must ultimately be reasonable. Winston – can’t order surgery

e. Warrant must be authorized before the search

IV. Probable Cause for a Warrant

a. What probable cause means
i. Arrest Warrant: Substantial probability crime was committed by suspect
ii. Search Warrant: Substantial probability that items (i.e. evidence) are in certain place

b. What counts as a “substantial probability”

i. MD v. Pringle – drugs found in car with 3 passengers. OK to arrest all 3. Substantial probability doesn’t mean +50%
ii. State v. Thomas – OK for cops to arrest 2 people for same crime. There can be PC even where cops admit it’s equally likely that two people did it

iii. Cops can arrest guy based on description over radio, even though clearly can’t satisfy more likely than not standard.

c. How to get probable cause: #1 – An informant’s tip
i. Overview
1. Non-delegation – Decision must be made by magistrate.

2. Basis of Knowledge – Police have to show magistrate how the informant knew what he claims. What creates BoK (Spinelli):

a. Informant gave particularized information regarding criminal activity, not just facts pointing to criminality (Draper)
b. Informant says he saw criminality first hand
3. Reliability – Police have to show magistrate why the officers think the tip is reliable. What creates reliability (Spinelli):

a. Corroboration of non-trivial (though not necessarily criminal) facts or details in informant’s story

b. Informant has given good tips in the past
c. Personal report to police (instead of anonymous tip)

d. Might worry about using police for vendetta
ii. Spinelli v. US (1969) – For a tip to create probable cause, it must give police the informant’s basis of knowledge and police must have reasons for thinking the tip is reliable. All this information must be presented to and evaluated by a magistrate (non-delegation).
1. Info in this particular case was likely enough, but affidavit for magistrate didn’t have all of it. SS: this was decided on delegation.

2. Under Spinelli, need proof on both prongs of the test.
3. Mandating both basis of knowledge and reliability protects against lying informants – even if they lie about the basis, lack of corroboration will make for no reliability.

iii. IL v. Gates (1983) – Evaluate Spinelli prongs under totality of the circumstances. Deficiency in one prong can be addressed by strength in the other

1. Result is deference to magistrate’s decision

2. Allows magistrates to be free to make better decisions – state courts had been interpreting Spinelli too rigidly.

3. Doesn’t really create different results than Spinelli test.

4. Worry that slushiness may mean test no longer protects against lying informants.

iv. McCray v. IL – Cops don’t have to reveal informant’s identity or allow cross examination (though anonymity affects reliability of the tip)

v. MA v. Upton – example of state court applying Spinelli too strictly

1. State court had struck search under Spinelli, SC upholds under Gates. However, should have satisfied Spinelli.

2. BoK – Yes – informant said she’d seen the stolen items

3. Reliability – Yes – she was his ex-girlfriend, could describe his home, had details about the crime

vi. BoJus Hypo: caller says 2 battered kids living with bad-tempered unrelated person next door

1. BoK – don’t know how caller knew of the abuse

2. Reliability – no corroboration of any details, no knowledge of caller’s motive

3. Thus, fails both Spinelli and Gates. Plus, if police just went and acted on the tip, you have delegation problem

vii. However, magistrates will bend over backwards to find PC where there’s a serious crime at issue, even though standard should be the same.

d. How to get probable cause: #2 – information from the victim / a witness
i. Paszek – Don’t have to show reliability to magistrate b/c victims and witnesses usually intend to aid cops

ii. Brown v. US – Issue is whether the description given is sufficiently particularized to implicate the person arrested. Radio description case said that what they had (not that much) was good enough.

e. How to get probable cause: #3 – Observations by cops
i. Brooks v. US – Whether the observations generate PC of criminality is measured by standard of a reasonable & prudent cop, not casual passerby. 

V. Warrantless Arrests
a. Overview: 

i. If cops have PC but no warrant, can arrest in public for…
1. Felony (Watson)
2. Misdemeanor committed in police presence

ii. Open question if cops can arrest in public for other misdemeanors

iii. Otherwise, need exigent circumstances
b. US v. Watson – Warrantless arrest in public for felony ok. 

i. Court goes into history, but we’re not responsible for that.

ii. Rationale (SS): practical difficulties in making felony arrest lead to policy decision not to require warrants. Would force police to prove exigency each time they couldn’t get one. Plus, when they do get one, it can go stale. Finally, if we required warrants, magistrates would get overloaded and become a rubber stamp.

c. Exigent circumstances
i. Warden v. Hayden – Exigency includes preventing danger to cops/others.

ii. MN v. Olson – Exigency includes (1) preventing suspect’s escape, (2) destruction of evidence, (3) mitigating danger to cops or others. However, Olson also requires use of the least intrusive alternative when the police assert exigent circumstances for warrantless arrests in a house.

iii. Welsh v. WI – Courts will be hesitant to find exigency where crime at issue is low-priority, here DUI w/ only punishment of forfeiting license
d. Public Places (i.e. where you have no REP under Katz)
i. Payton v. NY – Suspect’s home is not a public place. Need arrest warrant or exigent circumstances to go in. However, if police have arrest warrant, don’t need separate one for house. Probable that suspect is at his house.
1. For other private locations, police need warrant for that place.
ii. Steagald v. US – 3rd party’s home is not a public place. Here cops busted into S’s house looking for L, L not there, but see drugs. Can’t use drugs against S.
iii. US v. Reginfo – Hotel room is not public, hallway outside is. Ok for police to trick suspects into coming into hallway.

iv. Closed bathroom stall not a public place – REP there.

e. Magistrate Review of Warrantless Arrests

i. Gerstein v. Pugh – magistrate must promptly determine PC to keep him. 

ii. County of Riverside – Prompt = w/in 48 hours of arrest. However, even within the 48, can’t unreasonably delay. After 48 hours, burden shifts to government to show a bona fide emergency or extraordinary circumstance. 

1. Whoa – There’s an entire 48 hours during which government can lock you up with no review by magistrate.

f. Use of Force in Arrests

i. TN v. Garner – Deadly force is not allowed to apprehend a fleeing suspect. Only ok to stop suspect’s escape w/ PC and believe he poses an immediate threat to cops / others.
ii. Graham v. Connor – What is ‘reasonable’ force, depends on the facts of each case from the perspective of a reasonable cop acting quickly. 

VI. Warrantless Searches
a. Overview
i. Searches Incident to Arrest (SIA) are allowed w/o PC

1. Full search of the person (Robinson)

2. Full search the grabbing area for weapon or destroyable evidence of the crime (Chimel)

3. Limited protective sweep of immediately adjacent areas (Buie)

4. Limited protective sweep beyond immediately adjacent areas with founded suspicion and no LIA (Buie) (Block)
ii. If police have PC and there are exigent circumstances, can search

iii. Cars present a different case. Different search powers if you have PC.

b. Search Incident to Arrest (SIA)

i. Chimel v. CA – Cops can search suspect and grabbing area for weapons and destroyable evidence incident to arrest in a home.
1. Search of grabbing area is limited to weapons or destroyable evidence of the crime at issue

2. Robinson later says search of the person is unlimited

3. Rationale: officer safety, preventing evidence destruction. Search is justified as part of the arrest transaction

4. Chimel philosophy is one of fine-tuning, looking at LIA. Under this idea, if police don’t use a search power when they have it, they can’t go back and get it later.

5. Rejects “perverse incentives,” “administrative convenience,” “forwarding investigation” arguments (see below)
6. Appears to have temporal limit – once you leave, you lose it

ii. Perry (IL Case) – allowed search of D’s hotel room after he was cuffed and taken out. Rationale: Chimel’s fine tuning isn’t worth it, and per se rule of “if it was ever grabbable, you can search it” is easier to administer, better incentives for police. Bad law under Chimel and Buie.
iii. Rationales for allowing more searching than Chimel court did:

1. Perverse incentives: Don’t want police not cuffing a guy so that the room stays grabbable

2. Administrative convenience: easier to allow full SIA than wait for a warrant

3. Forwarding investigation: cops might not be able to get warrant and they’re already legitimately there, so should be able to search

4. Inevitability: cops are going to do these searches no matter what, so all you do by excluding evidence is let guilty people go

iv. MD v. Buie – Cops can search immediately adjacent area (IAA) in protective sweep. Search is very limited – only to see there are no people
1. Rationale: officer safety only. Doesn’t apply when police are already outside. Only to protect officers making legit arrest
2. Has LIA analysis built in

v. People v. Block (CA case) – Cops may search beyond IAA if they reasonably believe dangerous individuals are there and there is no less intrusive alternative. Cops may also continue searching if they have founded suspicion other crime participants are there.
vi. Plain view rule: anything police see from a place they are allowed to be is admissible
c. Scope of a Warrantless Search
i. AZ v. Hicks – In a house, cops can only search what is in plain view. Here, cops went into house after hearing gunshots. Were NOT allowed to lift corner of stereo to see serial number to check if it was stolen. Serial number was not in plain view.
ii. US v. Robinson – Full search of person in course of arrest is ok
1. Rationale: rejects Chimel fine tuning of grabbing area logic. Bright line rule gives police flexibility. They’re gonna search person fully anyway, so nothing gained though exclusion.
2. Taking Robinson at face value, doesn’t affect Chimel analysis of grabbing area beyond the person
iii. IL v. Lafayette – full inventory search of property after arrest ok. Irrelevant that there’s a LIA. Rationale: protect against suits that police stole, keep contraband out of police station.
iv. Chadwick – can’t search luggage w/o warrant (but at station?)
d. Exigent Circumstances (with PC) – Must use LIA
i. Dorman v. US (DC Cir.) – search w/o warrant in house exigency factors:
1. That a grave offense / violent crime is involved

2. That the suspect is reasonably believed to be armed

3. That there exists more than the minimum of probable cause required for a warrant, but beyond that a clear showing of probable cause to believe that the suspect committed the crime involved

4. Strong reason to believe that the suspect is in the premises
5. Likelihood that the suspect will escape if not apprehended quickly

6. Fact that the entry, though not consented, is made peaceably

7. Time of entry: if it is night there might be more delay to get warrant and hence more justification for proceeding. However, more probable cause might be required to go ahead.
ii. MN v. Olson – mandated LIA in executing exigent circumstances warrantless arrest and search in a house.
iii. Vale v. LA – (1) There is no exigency if a warrant could have been obtained earlier but police didn’t. Police waiting can’t create exigent circumstances. (2) Securing premises is less intrusive than going in.
1. Arrest was outside house. SIA power doesn’t extend into house.
2. Fact that D’s buddies were outside and might destroy evidence if police left isn’t exigent circumstance.
a. Police could have gotten warrant for house at outset – they knew where they were going. Not going to let police use D’s friends in the area to get into house. Potential for abuse
b. Securing house and waiting for warrant is less intrusive way for police to still get everything they want
iv. US v. Grummel –  D arrested at house. Ok to tell mom inside to come outside or to stay w/ cop while cops got a warrant, to stop her from destroying anything. This was LIA.
v. Segura v. US – Cops may secure a home either w/ perimeter stakeout or may enter pending a warrant to search. A reasonable seizure / securing property can be unreasonable if done for too long.

vi. Illinois v. McArthur → Ok to secure property (make people wait outside) w/ PC to believe home has evidence and D would destroy it if given the opportunity. Property may only be secured a reasonable period of time. Reasonable efforts to reconcile personal privacy with law enforcement needs are sufficient
vii. Mincey v. AZ – seriousness of the crime doesn’t create exigency
viii. However, cops are allowed to stay at scene of murder w/o warrant for a while to investigate
e. Cars – without PC (SIA)
i. NY v. Belton – w/ arrest, cops can search entire passenger compartment. Court generalized entire passenger compartment as grabbable.
1. No matter that D was pulled over and arrested for speeding and search had nothing to do w/ getting evidence for speeding
2. Even inside of containers is grabbable
3. Hypo – could even search file folders after speeding arrest
4. Court uses broad generalization as bright line – no case-by-case
ii. Thornton v. US – can still get search of passenger compartment as grabbing area even if D out of car when police approach
1. Unclear if rationale is that car is grabbable for someone nearby (searchable on police safety rationale), or that D was a recent occupant so police shouldn’t be penalized for waiting for D to get out (police incentives rationale)
2. Here, cops had PC before D got out, so decision could be that if cops could have approached him while he was in the car, they don’t lose anything/he can’t avoid a search by getting out.
3. Could also be an expansion of Belton. Belton already said car is still grabbable after D is cuffed and outside of car, so it’s no less grabbable if D is next to car when he’s cuffed.
4. As written, Thornton restricted to recent occupants.
5. Scalia rejects grabbability generalization and says you simply have a lower expectation of privacy in car.
iii. Knowles – Police can’t do full search of car if cop only gives a citation (not arresting). Being able to take D out of car and, upon suspicion of dangerousness, frisk D (Terry) and pat down car interior (MI v. Long) is enough to protect police. No evidence-finding rationale w/ citation.
iv. PA v. Mimms, MD v. Wilson – Cops can always pull D (Mimms) and passengers (Wilson) out of a car in a stop, even if not arresting. It’s minimal additional intrusion, given the stop
v. Hypo 1: guy drinking outside his car, has outstanding tickets, police arrest
1. Whether they can search depends on Thornton rationale – recent occupant (no) or grabbability (yes)
vi. Hypo 2: tailgate party at V’s car, D hits V. Cops arrest D, ask whose car, V says it’s his. Cops search, find drugs
1. Grabbability rationale would make this admissible regardless, even if D has never been in V’s car.
2. Limiting Thornton to recent occupants makes this inadmissible.
f. Cars – with PC: the Car Exception
i. Overview: doesn’t seem to hinge on lower expectation of privacy, or issue of mobility. Bottom line is different rule for cars.
ii. CA v. Acevedo (1991) – w/ PC for a car, police can search whole car w/o warrant, including any packages, locked areas (Ross).
1. W/ PC only for a package that’s in the car, police can only search for the package and must stop when they find it. But can open it.
2. Only need PC (no warrant) to search luggage/package in car
3. Does not extend Chadwick’s REP re: luggage to car context
iii. CA v. Carney (1996) – Mobile home is “car” so can be searched w/ PC but no warrant
1. Rationales (Carroll): lower expectation of privacy, highly regulated, in plain view, easily mobile, Belton already generalizes for cars
2. Here, search was hours after the arrest – not SIA
3. Gives access to locked areas – more expansive than Belton
iv. FL v. White – Warrantless seizure of cars ok under Carney w/ PC to believe the car itself is contraband.
v. US v. Di Re – PC to search car does not justify a body search of passengers, even if passengers could be concealing evidence
vi. Houghton – PC to search car allows cops to search articles regardless of who in the car own them
vii. Inventory searches of cars
1. CO v. Bertine – cops impound car after drunk driving stop. Court says admin search of impounded cars ok. They had a policy of doing these searches, and no evidence that cops did search here for law enforcement purposes.
2. Special need: guard against claims of unauthorized interference with car (theft, vandalism, etc), protect police
3. Ok even if police don’t search all cars. As long as discretion isn’t exercised for purpose of criminal law enforcement.
g. Pretext Arrests to get a search
i. Gustafson v. FL – D didn’t have license while driving. Cops chose to arrest, found drugs in SIA. This ok. No matter that crime was trivial and cops didn’t have to arrest for it.
ii. Atwater v. Lago Vista – D arrested for fine-only offense. This is still ok. Police have to have discretion. May doubt D’s address/ID, need to breathalyze, D may be repeat offender (penalty not always clear). 
1. This was civil suit. 4th Am applied in the moment, and we don’t want to incentivize cops to not arrest.
2. Case-by-case analysis of every traffic arrest would be burdensome
iii. Cops can’t arrest when state law prohibits arrest, but remedy for violating state law may not be suppression. Mota (9th) said it was, but SC may not.
iv. Whren v. US – police motive in decision to stop is irrelevant so long as it’s not racial
1. Here, there was PC to arrest for speeding, traffic infraction. No matter that these were drug cops and DC policy was that drug cops don’t make traffic stops. Makes us think Mota would not be good.
2. When police stopped the car, saw drugs in plain sight
h. Review: Cops have tons of search power.
i. Whren: in judging reasonableness of arrest, courts can ignore cops’ motive
ii. Atwater: Cop can arrest no matter what the sanction of a crime. 

iii. Belton/Thornton: Cop can search occupant or recent occupant of a car based on SIA
iv. Lafayette: W/ arrest, cops can search personal affects on inventory
v. Riverside: W/ arrest, cops don’t have to charge for 48 hours
i. Hypos – see full outline, page 21.
i. Open questions from the hypos:
1. Whether SC would extend Belton generalization of grabbability to entire bus, implicating privacy of people w/ no connection to D.
2. Whether, after arresting car’s driver, police may search bag of passenger who got out and took bag with her under Belton & Thornton rationale of police don’t lose search power by waiting.
a. Body search of this passenger hinges on Terry
VII. Stop and Frisk – Terryland!
a. Overview
i. Question #1: Is there a stop?

1. There is only a stop if:

a. (1) A reasonable innocent person would not feel free to decline (Bostick)

b. (2) Police used intentional force or suspect submitted to a show of authority (Hodari)

2. If not a stop, it’s just a friendly exchange of pleasantries

ii. Question #2: was stop based on founded suspicion?

1. Have to be specific facts that justify belief that D was involved in criminal activity
iii. Question #3: do police have authority to frisk?
1. Have to be specific facts that justify belief that D was dangerous
2. Often satisfied by dangerousness of the crime, high crime area, etc. Courts won’t ask police to not frisk where there could be danger.
iv. Question #4: was stop sufficiently limited?
1. Look to duration, location, if there was a LIA

b. Terry v. Ohio (1968) – police can stop and frisk suspects w/o PC
i. Where cop sees conduct he believes is criminal (has founded suspicion) and believes those involved are dangerous (founded suspicion), cop can approach and do limited stop and frisk.
ii. Founded suspicion – specific facts that justify the cop’s belief in criminality/dangerousness

iii. Rationale: we want police to be able to proactively investigate crime

iv. Rejecting prophylactic rule of no search-like activity w/o PC

v. Worry that police can set the record after the fact – this allows a lot

vi. Police will investigate like this anyway, and will frisk for their safety. No deterrence from exclusion here
c. What Constitutes a Stop

i. FL v. Bostick – a stop is when a reasonable innocent person would not feel free to decline police request

1. Look to reasonable innocent person. Guilty person would never allow search willingly, so search would always be bad
2. Here, stop on bus and request to search bag. D said ok, found drugs

ii. CA v. Hodari – stop only occurs when (1) police use intentional force, or (2) D submits to show of police authority
1. Here, D fled when cop car approached, cops yell “stop,” D doesn’t, throws away drugs, police run him down.
2. B/c D didn’t submit to police authority, there had been no stop when he threw the drugs, so they’re in

iii. Delgado – Bostick test is feeling free to decline, not leave

1. Couldn’t really leave bus in Bostick – he’d be on roadside

2. Here, D was in factory and would have lost job if he left. What was important was that D could have refused to cooperate.

iv. County of Sacremento v. Lewis – No stop if the police were following a suspect with lights flashing (there has been no force and no submission).
1. Also wouldn’t be a stop/seizure if they accidentally crashed into suspect b/c the force used wasn’t intentional.
v. Hypo – cop shoots at D as he runs away (crazy shit – has no PC)
1. Bostick – reasonable innocent person won’t feel free to leave
2. Hodari – however, no intentional force on D, no submission
3. Result: not a stop. Hodari only satisfied if bullets hit.
vi. Hypo – Cop shooting at running guy who slips, cocaine falls out
1. Bostick – Reasonable innocent person would not feel free to leave
2. Hodari – D didn’t submit and no bullets hit him, he just fell. 
3. Result: not a stop, so drugs are admissible
vii. US v. Burrell hypo – cop saw suspect on street waiting for a bus. When suspect saw cop, he acted nervous and walked away when cop came near. Cop followed, put his hand on suspect’s elbow and told him to stop. Suspect blurts out “it’s registered,” so cop searched and found unregistered gun. 
1. Stop? YES - Innocent person would feel he couldn’t leave, intentional force (hand on elbow) used. If this isn’t seen as force, answering the cop could be considered submission to authority.
2. Ok? NO - No objective basis for the initial stop so evidence is inadmissible.
d. Who constitutes the reasonable innocent person
i. In re JM (DC App.) – Two concurring judges looked at age (14) but not race (black).  The dissent argued that race should be taken into account. Majority used none. 

ii. Maclin: w/ 14th Amendment and Race, dynamics b/w a black male and cops are different from encounters between the police and the so called reasonable person
e. Scope of police authority to stop widely - huge

i. City of Oneonta (2d Cir.) – Cops questioned all black students and people in town b/c victim described a black attacker. This wasn’t a seizure, so EP claims dismissed.  
f. What constitutes founded suspicion for a stop
i. US v. Cortez – founded suspicion based on totality of the circumstances from POV of reasonable officer
1. Need suspicion of this particular person

2. Reasons must be articulable to a magistrate, though cop doesn’t have to say precisely what crime he suspected

ii. Sibron v. NY – talking to addicts all day doesn’t create founded suspicion

1. Here, cop approached D and reached into his pocket, finding drugs

2. Bad stop: Cop had no idea what they discussed. Simply spending the day with addicts can’t be founded suspicion of criminality.

3. Bad frisk: no suspicion of dangerousness, so couldn’t frisk

iii. FL v. J.L. – stop based on anonymous tip still requires basis of knowledge and reliability, though a significantly lower standard than Spinelli
1. Tip that guy had gun. No basis of knowledge or reliability. It’s out.
2. Alabama v. White – BoK – minimum corroboration: a couple innocent facts were enough (woman leaving apartment at a certain time, get into a particular car, driving to a motel). Knowledge of a person’s movements shows some familiarity w/ the person’s affairs. This was a close case.
3. Adams v. Williams – Reliability – if tipster’s identity is known, tip is enough b/c it’s verifiable. Tipster subject to arrest if tip is false.

4. Concurrence – factors for reliability: predicting future movements, a consistently correct anonymous caller (police recognize voice), if the informant remains anonymous by name but comes face to face with the cops, caller ID showing correct tips from same number.

iv. IL v. Wardlow – Refusal to cooperate plus some other sign is needed for founded suspicion

1. Nervous and evasive behavior can be enough
2. Simple refusal to cooperate on its own can’t create founded suspicion, but if you run, cops own you

v. US v. Sokolow – fitting DEA profile doesn’t create founded suspicion, but actual suspicious activities here did.
1. D paid $2100 for 2 tickets in $20 bills, traveled w/ a fake name, came from Miami (common for drug dealers), was there for only 48 hours, looked nervous and checked no bags. Under Cortez, from reasonable police POV, this creates founded suspicion.
vi. Hypo – D running from FedEx terminal at night w/ something large, there have been thefts there
1. It’s night, no reason to be there, recent crime area, so Terry stop ok

2. Lower courts treat suspicion of violent crime as FS for frisk

g. Permissible extent of a stop

i. Duration – all about reasonableness. Can’t hold for longer than needed to confirm or dispel the suspicion
1. US v. Place – stop can’t be excessively long. Police have to work diligently to keep it as short as possible.

a. Cops knew he was coming to LGA, but had to take his bag to JFK b/c didn’t bring drug dog. 90 min delay for this was too much. 

2. US v. Jennings – 25 min too long where D complied fully and no greater suspicion developed

3. US v. Richards – 1 hour stop not too long where D gave suspicious answers, cops worked as fast as they could to clarity situation

4. Montoya de Hernandez – 16 hour stop not too long for drug mule. Had to wait for her to go to the bathroom.

ii. Cops can ask for ID. It’s related to practical demands of a Terry stop.

1. Hiibel – where state law says refusal to give ID to cops is criminal, ok to arrest for noncompliance

h. Searching after a Terry stop
i. Ohio v. Robinette – after a Terry stop, police can ask to search. Don’t have to tell D he is free to go.
i. Moving suspect during a Terry stop (w/o consent)
i. Dunaway v. NY – bringing D to police station for questioning, never telling him he’s free to go was impermissible. Cops had no PC, yet brought D in, read him Miranda, interrogated. Looks like an arrest.
ii. FL v. Royer – Terry stop demands LIA. Can’t move suspect unless founded suspicion can’t be dispelled w/o moving him.
1. Can’t move D from an airport corridor to a small detention-esque room (absent consent), b/c this basically was an arrest w/o PC.
2. LIA would have been to bring drug dog to him
iii. People v. Harris (CA case) – Terry demanding LIA
1. Cops may not transport suspect to the scene of the crime scene for ID when LIA exist (e.g. getting witness to ID suspect elsewhere).

iv. CA v. Beheler – consensual moving ok if minimally intrusive

1. Paup v. TX – Courts will take look at assertions of consent. Here, no consent where police got kid to leave house in middle of night and go to crime scene, then police station.

j. Basis and Permissible extent of a frisk/physical intrusion
i. Basis
1. Terry – frisk allowed on founded suspicion of dangerousness

2. Sibron – suspicion that D is a criminal isn’t enough

ii. Extent

1. MN v. Dickerson – frisk is limited to weapons, not evidence

a. Cop is frisking, feels something, says he knows it’s not a weapon, keeps feeing, figures out it’s drugs, and seizes it. 

b. Once cop knows it’s not a weapon, he has to leave it alone.

2. PA v. Mimms, MD v. Wilson – Cops can always pull D (Mimms) and passengers (Wilson) out of a car in a stop. This is a minimal additional intrusion, given the stop.
3. MI v. Long – w/ founded suspicion of dangerousness in traffic stop, cops can pat down car interior
4. Caballes – in Terry stop, police may let drug dog sniff as long as the sniff doesn’t extend the length and intrusiveness of the stop.
VIII. Profiling – see full outline
IX. Consent to Search
a. Schneckloth v. Bustamonte – cops don’t have to warn D that he has the right to refuse a search. Courts will presume consent was voluntary so long as police were reasonable in believing it was voluntary under totality of the circumstances.
i. Miranda style warnings would “ruin the informality” of the interaction

ii. This only concerns where D is not in custody

iii. Court not addressing that D might consent only b/c doesn’t know law or fears being beaten

iv. Souter – preserve community’s interest in consent searches

v. Note: police cannot bargain with D over consent – can’t say they’ll let D off on speeding if he consents.

vi. Elrod (5th Cir.) – exception for mentally disabled. Mentally incompetent can’t give consent, even if officers reasonably thought D was consenting.

b. IL v. Rodriguez – 3rd party consent is ok if cops reasonably believe person giving consent has authority to do so
i. Here, V took cops to D’s apartment, where she said they lived b/c he beat her. Actually, she had already moved, stole keys. Police find drugs there.
ii. 3rd parties have authority to consent where D has assumed the risk that person has access.

iii. Matlock – access creates authority to consent

iv. Court: Search is ok if police can show:

1. Actual authority to consent, or

2. Apparent authority (D assumed the risk of  3rd party consenting)

v. However, b/c we look from police perspective, looks like assumption of the risk drops out. Open question if SC would exclude where there’s apparent legit consent, but from someone where D never assumed the risk.

c. Social expectations can affect whether a 3rd party consent is reasonable / whether D has assumed the risk of consent
i. Chapman – Landlord can’t consent to tenant’s premises, even if he has limited access, here for inspection or cleaning

ii. Stoner – Hotel employees may not consent to search of rooms

iii. Thibodeau – Joint tenants may consent, even if living in different rooms

iv. Schmidt (3rd Cir.) – Employer can’t consent to search of employee’s desk / areas assigned to employees specifically 

v. Duran (7th Cir.) – Wife can consent to search of building on the family property, even though she never used it she had access to 

vi. Baker – Bailee may consent for cops to search bailor’s property

vii. Parent may consent to search of minor child’s room, but child can’t consent to search of his parent’s home
d. Doesn’t matter if consenter is trying to burn D – antagonism not an issue
e. If D gives instructions to 3rd party not to consent and 3rd party passes these on to cops, cops can’t reasonably believe 3rd party can consent to the search.

f. Georgia v. Randolph – 3rd party can’t consent over objection of present D

g. Consent by banks, companies with records
i. First, is this even a search?
1. Pen register case (Smith v. MD) – not a search to get envelope information given to third party.

2. Greenwood (garbage case) – no REP in material handed over to third party, even when handed over with instructions
ii. If it’s a search, can bank give valid consent?
1. Bank manager may or may not have common authority to look at all the records

2. Non-disclosure agreement – bank may know of pre-existing instructions to not consent to search

iii. Result: D can prevent valid consent, but action not a search under 4th Am. However, such files are often protected by statute, w/ varying remedies.
X. Administrative Searches

a. Overview

i. 4th Amendment applies to administrative searches, but in a limited form
ii. Special Need – administrative searches are permissible when the state has special needs beyond those of normal law enforcement.
iii. Admin searches must be minimally intrusive, reasonable, must allow little discretion. Where there’s more discretion, need individualized suspicion.
b. Safety inspections
i. Camara v. Municipal Court – warrant to search dwellings for safety inspection ok. There’s PC if dwelling satisfies reasonable legislative / administrative standards for search.
1. Special need: achieving public safety.
2. No other technique could satisfy the need.
ii. NY v. Burger – warrantless search of junkyard for stolen property ok

1. Special need: finding stolen property

2. Could be court fudging special need (looks a lot like law enforcement), or balancing need against privacy intrusion (not much privacy interest in what’s in a junkyard w/ public access, or (as court claims) that special need is from extensive regulation of businesses.

b. Border Searches

i. Ramsey – customs may inspect (not read) incoming mail w/o warrant
1. Routine discretionless border searches are per se reasonable

ii. When search not routine, lower courts say “real suspicion” required

1. Henderson (9th Cir) – Real suspicion needed for strip/cavity search
iii. Montoya – Ok to hold D believed to be smuggling drugs in stomach to verify or dispel the suspicion (i.e. x-ray, until a bowel movement occurs)
c. Vehicle searches
i. Roving checkpoints are out as administrative searches
1. Almeida-Sanchez – Roving patrols that stop motorists, ask their residential status, and search their cars requires PC.
a. Special need of finding illegal aliens doesn’t overcome discretion issue

2. DL v. Prouse – License / registration roving checkpoint no good b/c cops had too much discretion pulling vehicles over
a. Even roving checkpoints that just pull cars over require individualized suspicion.
ii. Fixed checkpoints
1. Ortiz – At permanent discretionless checkpoint away from border, still need PC to search car for illegal aliens.
a. Away from border, special need re: illegal aliens not strong enough
2. Martinez-Fuerte – Brief questioning of vehicle occupants of all cars at checkpoints allowed w/o any individualized suspicion
a. Minimal interference w/ legitimate traffic, no discretion
b. Here, special need re: illegal aliens is enough
3. Police v. Sitz – Sobriety checkpoint ok. Holding drivers for more extensive sobriety testing requires individualized suspicion. 

a. Minimal intrusion on motorists, Discretion was limited

b. Special need was drunk-driving accidents. This is a bad problem and checkpoint is a reasonable way to address it

4. Indianapolis v. Edmond – checkpoint to search for narcotics is out 
a. Fighting drug trafficking is ordinary police goal, not special need.
iii. Summary
1. Roving checkpoints are out as administrative searches.
2. At fixed checkpoints:
a. You need a special need different from law enforcement (so the drug search was bad)
b. If you have a special need, the intrusion must be reasonable balance with privacy. Thus, full search for illegal immigrants too much, stop and talk is ok, stop and talk for sobriety was ok, but couldn’t stop for longer without individualized suspicion.
d. Student searches

i. NJ v. T.L.O. – School may search students’ person w/ founded suspicion of violating the law or school rules. search Can’t be over-intrusive in light of the student’s age and suspected crime. However, need PC/exigent circumstances to search student’s bag
1. Special need: maintaining environment where learning can happen

e. Parolees/probationers

i. Griffin – Nothing required to search probationer’s home. Big special need.
f. Drug testing
i. Chandler v. Miller – can’t require drug test in order to run for office
1. No record of drug abuse by officials, so no special need

2. Shows general requirement that admin searches be reasonable

3. This is only case where court demands showing of the special need

ii. Acton / Earls – Student athletes (later all students in extracurricular activities) may be drug tested randomly each week

1. Special need of kids on drugs, by participating in regulated activities, participants have lower expectation of privacy
iii. No individualized suspicion needed for gov’t mandated drug test when job at issue involves drugs/guns (Von Raab – gov’t agent) or for RR employees after a series of accidents (Skinner)
iv. Otherwise, lower courts say gov’t mandated testing programs require individualized reasonable suspicion before you can test.
XI. Surveillance – Title III
a. Title III addressed electronic surveillance – wiretapping, reading emails, etc.

b. SC treats compliance with Title III as sufficient for 4th Amendment

c. Title III warrant applications can be authorized by Attorney General or a judge
d. Showing required: Need to show there is PC to believe

i. The individual committed or will commit a crime named in the statute

ii. Communication about this crime will be intercepted

iii. Location where communication will be intercepted is used in connection w/ the offense or is listed to/commonly used by D

e. Remedy for violation:
i. Wiretaps, oral communications gotten in violation of Title III are barred from all judicial proceedings

ii. Emails obtained in violation are still in

f. Hypo – emails on an ISP’s server

i. Probably not a Katz search to get to them (Greenwood). Information was given over to a third party, so no REP. Whole email stored on ISP’s server
ii. However, could analyze under pen register case (Smith), in which case only the envelope information is available w/o it being a search.

1. If it’s a search, need regular PC and warrant

iii. Even if not a search, have to contend w/ Title III requirements. Though no suppression remedy for email.

g. Hypo – FBI records mobster’s cell phone calls

i. This is probably a search under Katz, where tapping land line was a search
1. Cell calls analogize to land line (conversations are ephemeral) better than emails (communication permanently saved)

ii. Even if not a search, if cops didn’t follow Title III, not admissible

XII. Secret Agents

a. Overview:

i. No 4th Amendment violation where D has no reasonable expectation of privacy in the conversation. This is pretty much all the time. You have no REP in things you say out loud, no matter who you say them to, or how they’re recorded.

ii. Nothing to stop police from trying to turn close friends, family, or associates against each other.
b. Least Questionable: Unwired informants / secret agents do not violate the 4th Amendment when they testify later. 
i. Hoffa – An unwired friend of Hoffa was let out of jail by police to be an informer. Testified about D’s confession to him. Ok.
ii. Lewis – Undercover agent went to D’s house to buy drugs. Agent testified about the conversation they had.
1. In both cases, D assumes the risk whenever he speaks. No expectation of privacy in what you say.

c. Intermediate: Wired informant / agent does not violate the 4th when he records the conversation

i. Lopez – IRS agent secretly recorded D’s bribe offers. This only ensured the information’s reliability. This is ok.
d. Most Troubling: Wired undercover agent does not violate the 4th Amendment when he transmits the conversation to police who record it
i. On Lee – D’s former employee wore a wire transmitted conversation to a cop who testified about it. This is ok.
ii. White – Undercover agent engaged D in incriminating conversation and transmitted it to police b/c he was wearing a wire. This is ok. 
1. Case was a 4-4 split but SC has always allowed this.
XIII. Counter-Terrorism – Title III, FISA, Patriot Act, Carnivore, NSA – see full outline
XIV. The 5th Amendment
a. Where it applies
i. Addresses situations where D is in custody and police want D to give up testimonial information
1. Testimonial information: communication related to a factual assertion or disclosing information

ii. Doe – ok to make D sign letter authorizing his banks to turn over any records. This is not testimonial information

iii. D can be compelled to give voice, handwriting, blood samples, stand in a line-up – these are non-testimonial. If D refuses, faces contempt / jail time
b. Policy for protecting testimonial information – Murphy (1964). Some don’t work.
i. Won’t submit suspects to trilemma of self-accusation, perjury, contempt

ii. Preference for accusatorial rather than inquisitorial system of crim justice

1. But this’d mean people shouldn’t be compelled to give anything whatsoever. Not followed in Doe.
iii. Fear that self-incriminating statements will be elicited w/ coercion, abuse
1. But we could prohibit coercion w/o right against self-incrimination

iv. Sense of fair play, wanting to preserve balance b/w privacy & state power.

v. Respect for individuals leading a private life

1. But Spano – The privilege protects info that’s not private (such as what bridge the gun was thrown from) and does not protect private info that’s not incriminating.

vi. Distrust of the reliability of self-incriminating statements

1. But Spano – No reliability problem in D leading cops to the gun

2. But Doe – No reliability problem in forcing D to give list of banks
vii. The right sometimes will protect the innocent
viii. For more on policy, see outline, p. 38.
c. Miranda rights
i. Miranda v. AZ – need Miranda warnings for any custodial interrogation
1. Once D invokes rights, all questioning must stop. Answers to questions before Miranda is given, or after D invokes rights are inadmissible. Need interrogation and custody.
2. Custodial interrogation – Questioning initiated by cops after a person is significantly deprived of freedom of action, swept from familiar surroundings, or where police create poss. of compulsion
a. Court uses custody as proxy for compulsion
3. The Warning – Cops must warn D he has the right to remain silent, anything said can be used in criminal prosecution, he has a right to attorney + if he can’t afford it one will be provided
ii. Dickerson v. US – Congress cannot overrule Miranda
d. Custody

i. Yarborough v. Alvarado – custody is determined from standpoint of a reasonable person.
1. Age might be relevant. However, not clear error to say it isn’t
2. Experience with police is not relevant
ii. US v. Mathis – D who’s in prison is in custody for purposes of Miranda. Have to give warnings before asking about any crime.
iii. Orozco – Miranda required where police create potential for compulsion. Here, D moved at all, but police showing guns.
e. Interrogation
i. RI v. Innis – Interrogation is questioning, or its functional equivalent (meaning actions cops should know are reasonably likely to elicit incriminating statement)

1. D arrested, got Miranda, asked for counsel. In car, cops talk to each other about how bad it would be if a little girl found the shotgun. D speaks up and says where it is. This was ok.
2. Court says cops had no reason to believe guy was susceptible to sympathy for children, so not interrogation.

3. Compare to Brewer (Christian burial case).

ii. AZ v. Mauro – post-warnings, police let guy talk to wife with recorder in plain sight. This was not interrogation, so tape is admissible.

iii. IL v. Perkins – No interrogation where D confessed to his cellmate, who was a government agent, so no Miranda violation.

1. Miranda not required where D unaware he’s speaking to law enforcement b/c no threat of compulsion (rationale of Miranda)

f. Waiver
i. State has to show D relinquished his rights w/o being misled. However, if D is confused about what the rights mean, that’s his problem
ii. State v. McKnight (NJ) – waiver need not be intelligent. Police can exploit D’s stupidity in talking

iii. NC v. Butler – Waver can be express or implied

1. Express: signing a written waiver

2. Implied: not invoking rights after warnings, then talking/writing.

iv. CT v. Barrett – qualified waiver is a waiver. What D says/writes is fine

1. Where D said he wouldn’t talk but would write, or vice versa, whatever D gives cops is admissible

g. Invoking the rights

i. Silence – questioning must stop for significant period
1. MI v. Mosley – where D invokes only right to silence, police may come back after a while, re-Mirandize, and if D waives, it’s ok.

2. MO v. Seibert – “MO Two Step” – Police policy that when D invokes right to silence, cops continued questioning even though statements will be inadmissible to get other evidence. Cops then give second set of warnings. D often repeats what he said, not knowing the first time it was inadmissible. Also, even if he doesn’t, at least cops got evidence to impeach.

a. Cops can’t intentionally circumvent Miranda like this.

ii. Counsel

1. Fare v. Michael C – Request to see your probation officer is not invoking Miranda. Not the equivalent of asking for a lawyer.

2. Edwards v. Arizona – Once a suspect has invoked his right to counsel he can’t face further interrogation until counsel has been made available unless he himself initiates it

3. Arizona v. Roberson – Edwards applies, even if the suspect is interrogated about a different crime.

XV. Due Process/5th Amendment Voluntariness
a. Pre-Miranda, voluntariness standard covered all police interrogations. Test was whether unreasonable police conduct overbore the will of D (Spano).
b. 3 goals of the voluntariness requirement

i. Barring confessions of doubtful reliability b/c of police methods used

ii. Barring confessions produced by offensive methods, even if reliable

iii. Barring confessions that are involuntary (obtained from a drugged person)

c. The Test:
i. Spano (1959) (pre-Miranda) – look to totality of circumstances to see whether added together, it overbore D’s will
1. Here, D was (1) foreign, (2) interrogated for 8 hrs at night + (3) cops used his friend to trick him to confess. This was too much, but each tactic alone might be okay.
2. Problems with this approach:
a. No guidance going forward

b. Potential for police abuse

c. Creates swearing contest.
ii. Murphy (1985) – for confession to be involuntary, D’s will must be overborne by an unreasonable police tactic. Everything admissible if tactics are reasonable.

1. Cops used dogs to track armed suspect in forest. Dog grabbed D’s neck and he confessed. This is voluntary. Cops used reasonable force (they thought  suspect was armed, so reasonable to send dog)
d. Early applications
i. Stroble (1952) – threat with nightstick didn’t make confession involuntary – cops didn’t hit him.

ii. Brown (1936) – Tied D to a tree & whipped until confession. Involuntary.
iii. Ashcroft (1944) – 36 hour continuous interrogation per se involuntary.
e. Post Miranda, voluntariness comes up most often when:
i. Suspect waives Miranda but questioning might be overly coercive anyway

ii. Suspects not in custody are questioned (Miranda doesn’t attach)

iii. Suspects in custody-like situations are questioned by private citizens

iv. Using a statement obtained in violation of Miranda or any other protection to impeach D at trial

f. Police trickery cases – after Miranda has been waived
i. Colorado v. Connelly – All about police actions: must not be coercive
1. Mentally ill D traveled from Boston to Denver, went to an officer and confessed his crime. Confession still admissible. 

2. DP involuntariness requires a showing of police coercion. 
3. D’s state of mind may be relevant only in evaluating his susceptibility to police coercion, lacking here. 

ii. Fenton Courts look at totality of circumstances assess voluntariness
1. Psychological ploys (here, empathy) are ok as long as the suspect’s decision to confess is a product of his own balancing of competing considerations.
iii. Chavez v. Martinez – Cops interrogated suspect after he had been shot / tried to keep him from medical treatment.  
1. No 1983 action for DP voluntariness violations OR self-incrimination violations. DP rights were not violated, even if Miranda (a prophylactic rule) was.

iv. US v. LeBrun – Idle police promises (“if it was spontaneous…you won’t be prosecuted”) did not render confession involuntary.

1. Whoa. Here, police promised him he wouldn’t be prosecuted if he confessed in a certain way. Seems likely to get false confessions.
v. Arizona v. Fulminante – Promise to protect in prison not ok. Where informant knew D’s life was in jeopardy in jail, so promise to protect him if he confessed was coercive.

1. Note: Cops also cannot falsify documentary evidence.

XVI. 6th Amendment Right to Counsel
a. Massiah v. US (1964) – post-indictment, cops cannot in any way seek to elicit statements from D w/o counsel present.
i. Here, D was arrested, charged, released on bail. Gov’t had agent record conversation w/ D where D made incriminating statements. They’re out.

b. Brewer v. Williams – Christian burial case – also case about what’s interrogation

i. Mentally disabled D had 6th Am counsel, who told cops not to talk to D while transporting him. Cop casually says victim deserves Christian burial, D tells cop where to find body. Confession is out.

ii. Cop knew his mental deficiencies, knew he was religious. Should have known he would be susceptible to such a speech.

c. Passive and Active Agents – Active agent out, passive agent ok.

i. To determine if an agent is active, courts look at (1) their explicit agreements w/ cops, (2) their motivation, (3) benefits to the informant, (4) gov’t involvement in placing the informant near D. 
ii. US v. Henry – Active Agent
1. D was in jail. Gov’t put agent in his cell. He made affirmative efforts to acquire info from D. D made incriminating statements.
2. After 6th Amendment right to counsel attaches, gov’t cannot actively elicit any info from D without counsel present.

3. Active agent – agent intentionally created a situation likely to induce D to make incriminating statements.
iii. Kuhlman v. Wilson – Passive Agent
1. D was in jail. Gov’t put informant in his cell, agent did nothing to steer the conversation. D’s confession was therefore admissible – government did not violate the 6th Amendment.

d. Scope of 6th Amendment Right to Counsel

i. Texas v. Cobb – Statements about offenses for which D is not charged are admissible even if after 6th Am right to counsel attached for other offenses
1. Here, D was charged w/ burglary & given counsel, but denied knowing anything about disappearance of victims. While in custody post-indictment, D waived his Miranda rights and confessed to murdering the victims.

2. This is true as long as the new crime requires different elements to prove it Blockburger Test). Doesn’t matter if it’s essentially the same crime or incident.
3. Rationale is 6th Am right to counsel is offense-specific, whereas 5th Am right to counsel was prophylactic to protect right general against self-incrimination
XVII. Identification Procedures
a. 2 ways to challenge witness IDs:

i. 6th Amendment (Wade, Kirby)

ii. DP – Requires a substantial likelihood of irreparable misidentification 

b. 6th Amendment challenges
i. Wade – Counsel is required during police lineups but only when D has been indicted or formally charged

1. When D has counsel, both D and his counsel must be notified of the lineup and counsel must be required to attend, absent an intelligent waiver.
2. Positive ID at lineup will often seal the case. Hard to reconstruct what was going on there. If counsel not present, D effectively loses his 6th Am fair trial right to cross examination.
3. Counsel can ensure that the lineup is free of police suggestion

4. Recording the lineup will not be sufficient, b/c counsel couldn’t address suggestiveness and it could lead witness to bad ID 

ii. Kirby – Wade only applies when D has been indicted / formally charged

1. Counsel right is fair trial right. Until adversarial proceedings commence, no 6th Am counsel requirements.

2. Note: The court doesn’t rely on the fact that the lineup was done quickly b/c the witness was about to die.    

iii. Ash – Right to counsel only applies if D is present for ID procedure

1. Where D had 6th Am counsel, prosecutors presented photo array to witnesses w/o D’s counsel so they could ID him. This was ok.
2. Rationale: the presentation of color photos for ID can be easily reconstructed by defense attorneys for challenging at trial, so no need for counsel.
3. However, can’t address suggestiveness problem

c. DP challenges: the ID procedure must be (1) unnecessarily suggestive and (2) conducive to irreparable mistaken identity
i. Manson v. Brathwaite – Look to totality of the circumstances to determine if ID procedure would create a substantial likelihood of unreliability

1. Here, D sold drugs to an undercover cop. Cop got good look at D, gave a verbal description to another cop, who pulled a single photograph. The undercover cop ID’d the photo as the suspect. This was ok.
2. Reliability is the linchpin in determining the admissibility of ID testimony under DP.  Based on the totality of the circumstances, there was no a substantial likelihood of false ID.
