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CRIMINAL PROCEDURE

Fall 2003, Prof. Schaffer

A. BASIC PRINCIPLES

a. Civilian witnesses are hard to come by; people don’t want to get involved

b. REOP XE "Reasonable expectation of privacy (REOP)"  – reasonable expectation of privacy [36-44]

c. Police Discretion

1) Fears of police discretion: racial profiling; use of deadly force

2) Police can arrest w/o a warrant in many circumstances if they believe they have probable cause (discretion granted); many situations could result in either arrest or no arrest

d. Sources of law

1) Federal constitution (and bill of rights)

2) State constitution

a. New Federalism XE "New Federalism"  [18]: ability of states to grant greater rights to criminal (s (suspects) than would be granted under the U.S. Supreme Court (state may give more but not less)

i. Reviewability questions: if the state supreme court is relying on state law, the decision is unreviewable; if federal law, then US SC can review

1. Unless clear that state supreme court was relying on state law, then presumed to be federal law and reviewable

ii. How to determine in a given situation?  A famous NY case looked at 4 factors:

1. Preexisting statutory or common law before state adopted 4th Amendment

2. History and traditions of NY state w/respect to individual rights

3. Any identification from state constitution of peculiar state or local concern

4. Distinctive attitude of state citizenry toward particular right in concern

3) Federal Rules of Criminal Procedure (in supplement) 

4) Regulations: promulgated by agencies

5) Federal supervisory power: e.g., judges discretion about what is asked of potential jurors

6) Common law:  TA \l "United States v. Watson" \s "United States v. Watson" \c 1 Watson (common law power to arrest in public place) 

7) State ethical rules: rules regarding discipline for ethical misconduct

8) Legislative history: not often used because never voted on by legislature

9) Incorporation doctrine: provisions of federal bill of rights that are binding on states; state-court (s receive benefits of SC rulings (b/c of Bill of Rights)

10) Retroactivity:

a. Direct review: cases pending on direct appeal get retroactive application; if (1 wins and establishes a new rule of law, (s 2-5 who (still pending) get the benefit of the new rule

b. Habeas corpus: not retroactive; purpose of habeas corpus is to force judges to correctly apply the law at the time of trial; if done correctly, no error; exceptions:

i. Teague v. Lane TA \l "Teague v. Lane" \s "Teague v. Lane" \c 1 ; U.S. 1989; habeas cannot create new constitutional rules unless they can be applied retroactively to all (s on collateral review through 1 of 2 exceptions: places conduct beyond the power to proscribe; violates “concept of ordered liberty”

ii. Core principle: not impossible to have full retroactivity for certain cases – new rule vs. old rule; no retroactivity for new rule of law; full retroactivity for an old rule of law

c. Plain error XE "Plain error" : plain (apparent) error that affects substantial rights may be considered even though it was not brought to the court’s attention [Rule 52 TA \l "Rule 52" \s "Rule 52" \c 4 , S 437]

e. How to know if something is civil or criminal:

1) Intent of legislature: has the legislature placed it in a civil or criminal code?

2) Examples of factors from Smith v. Doe TA \l "Smith v. Doe" \s "Smith v. Doe" \c 1  (AK Megan’s Law): no physical restraints (only registration); no supervision; fulfilled legitimate non-punitive objective; presumption of act’s constitutionality; vs.: in criminal code; touchstone was past crime, not current dangerousness; naming on Internet was similar to shaming (historic form of criminal punishment)

B. SEARCH AND SEIZURE

1. Introduction to the 4th Amendment

a. 4th A XE "4th A"  gives “the people” the right to be secure in their “persons, houses, papers and effects” against unreasonable searches and seizures and no warrants shall issue but upon probable cause supported with oath or affirmation and particularly describing the place to be searched and the persons or things to be seized

1) United States v. Verdugo-Urquidez TA \l "United States v. Verdugo-Urquidez" \s "United States v. Verdugo-Urquidez" \c 1 ; U.S. 1990; non-resident aliens are not part of “the people” for 4th Amendment protection

2) Warrant clause is the primary clause: searches w/o warrants are presumptively unreasonable

3) 4th Amendment only applies to government and not private individuals unless private individual is acting as an agent of the government
2. What is a Search/Seizure?

a. Katz v. United States TA \l "Katz v. United States" \s "Katz v. United States" \c 1 ; U.S. 1967; established 2-part test for searches (Harlan’s concurrence) [40]

1) Facts: listening device placed on outside of phone booth to “overhear” conversation

2) Court: conviction reversed; he had “expectation of privacy” justifiably relied upon [38] 

3) Error was listening w/o warrant; magistrate could have authorized this ‘search and seizure’

4) Harlan’s test for searches: REOP: did suspect manifest subjective EOP?  Was this Reasonable?

b. Open fields doctrine XE "Open fields doctrine" : no REOP XE "Reasonable expectation of privacy (REOP)"  in “fenced or open land” [45-47]

1) Hester v. United States TA \l "Hester v. United States" \s "Hester v. United States" \c 1 ; U.S. 1924; Oliver v. United States TA \l "Oliver v. United States" \s "Oliver v. United States" \c 1 ; U.S. 1984

2) Curtilage XE "Curtilage" : areas near home sometimes but not always have the same protections as home

a. United States v. Dunn TA \l "United States v. Dunn" \s "United States v. Dunn" \c 1 ; U.S. 1987; 4 curtilage XE "Curtilage"  factors: proximity to home, enclosure, nature of use, steps taken to protect area from observation

c. Luggage: United States v. Bond TA \l "United States v. Bond" \s "United States v. Bond" \c 1 ; U.S. 2000; REOP in overhead luggage on bus (2-prong Katz TA \s "Katz v. United States"  test)

d. High-Tech ‘searches’

1) Kyllo v. United States TA \l "Kyllo v. United States" \s "Kyllo v. United States" \c 1 ; U.S. 2001; thermal-imaging device constitutes a search

a. Facts: thermal-imaging device used to view house for marijuana from across the street

b. Court: technology was not in general public use, so therefore use constitutes a search

2) Dow Chemical Co. v. United States TA \l "Dow Chemical Co. v. United States" \s "Dow Chemical Co. v. United States" \c 1 ; U.S. 1986; no privacy from magnified aerial photos

3) California v. Ciraolo TA \l "California v. Ciraolo" \s "California v. Ciraolo" \c 1 ; U.S. 1986; no privacy from aerial observations

4) Florida v. Riley TA \l "Florida v. Riley" \s "Florida v. Riley" \c 1 ; U.S. 1989; no privacy from helicopters (public ordinarily no access)

a. 2 concepts: 1 involving whether technology “is in general public use” (Kyllo TA \s "Kyllo v. United States" ) or 2 whether public ordinarily has access to the information (Riley TA \s "Florida v. Riley" )

e. Dog sniffing: okay (if in public) b/c only a sign of illegal activity

f. Trash: California v. Greenwood TA \l "California v. Greenwood" \s "California v. Greenwood" \c 1 : no REOP XE "Reasonable expectation of privacy (REOP)"  in trash put out for collection on the street [51]

1) Theory: you lose your REOP XE "Reasonable expectation of privacy (REOP)"  under an abandonment theory

g. More on REOPs XE "Reasonable expectation of privacy (REOP)" 
1) Consensual electronic surveillance: government informer wears wire that agents monitor [48]

2) Wiretapping: always risk that someone testifies against you; this isn’t really different

3) Smith v. Maryland TA \l "Smith v. Maryland" \s "Smith v. Maryland" \c 1 ; U.S. 1979; no REOP XE "Reasonable expectation of privacy (REOP)"  in phone numbers dialed (or email addressees) [50]

h. Additional points on P/C

1) Deferential review – standard for appellate review of jury verdict

a. Reasons for AR: correction of errors; hope to explain law so that errors are not repeated

b. De novo review would give no weight to TC’s findings, by definition

3. The Tension Between the Reasonableness XE "Reasonableness"  and Warrant Clauses

4. Demonstrating Probable Cause

a. Spinelli v. United States TA \l "Spinelli v. United States" \s "Spinelli v. United States" \c 1 ; U.S. 1969; two-prong test of informant: “basis of knowledge” (on what basis is the person speaking) and “veracity” or “reliability” (are they a truth-teller?)

1) Aguilar: “underlying circumstances” and “credible” information

2) If not first-hand information by officers (informant): 1) source must be reliable; 2) information must be credible; 3) facts must be sufficient to support probable cause

b. Illinois v. Gates TA \l "Illinois v. Gates" \s "Illinois v. Gates" \c 1 ; U.S. 1983; leading case in probable cause

1) 2-prong Aguilar/Spinelli TA \s "Spinelli v. United States"  test of informant abandoned for “common-sense decision”

2) Aftermath: some states have adopted Gates TA \s "Illinois v. Gates" , some have kept the two-prong test under new federalism (Gates is easier to meet)

a. Gates TA \s "Illinois v. Gates"  test is satisfied when Spinelli TA \s "Spinelli v. United States"  test is satisfied

c. Corroboration: can reinforce veracity or basis of knowledge

d. Zurcher v. Stanford Daily TA \l "Zurcher v. Stanford Daily" \s "Zurcher v. Stanford Daily" \c 1 ; U.S. 1978; 3rd-party premises can be searched (newspaper photos of demonstrators who attacked police officers)

1) P/C analysis: believe (1) crime committed; (2) evidence would be found @ 3rd-party premises

e. Issues in search warrant problems: was warrant (1) properly issued? (2) properly executed?

5. Probable Cause, Specificity XE "Specificity" , and Reasonableness XE "Reasonableness" 
a. Specificity XE "Specificity" : goal is to control discretion of officers; lack of specificity is presumptive 4th A XE "4th A"  violation

1) Warden v. Hayden TA \l "Warden v. Hayden" \s "Warden v. Hayden" \c 1 ; U.S. 1967; no “mere evidence” distinction; any relevant evidence suffices

2) Andresen v. Maryland TA \l "Andresen v. Maryland" \s "Andresen v. Maryland" \c 1 ; U.S. 1976; no lack of specificity in search warrant for paper – warrants must be specific, but can allow room for unexpected discoveries

a. Problem with specificity has 2 parts:

i. Crime – named statue specifically (e.g., naming section of law)

ii. Failure to specify what evidence is being searched for

b. Andresen TA \s "Andresen v. Maryland"  problem (specificity) doesn’t stop rummaging when it comes to paper

3) Maryland v. Garrison; U.S. 1987; okay to use 1 warrant for “3rd Floor apartment” to search both apartments on floor (police didn't know there were 2 on the floor)

b. Reasonableness XE "Reasonableness" : reasonable to search everyone in a room for stolen diamonds if nexus between room to be searched and people in the room (relationship to the premises, people, crime, etc.)

1) Winston v. Lee TA \l "Winston v. Lee" \s "Winston v. Lee" \c 1 ; U.S. 1985; forced medical operation to remove bullet unreasonable though P/C

6. Executing the Warrant; The Screening Magistrate

a. Process: Rule 41 TA \l "Rule 41" \s "Rule 41" \c 4  (f)(3): if person is present, give them a copy of the warrant; if no one is there, general rule is that you have to leave a copy of the warrant, and receipt of what you took [S 430]

1) If you didn't find anything, still have to leave behind a copy of the warrant

2) PATRIOT Act has provisions that go against normal 4th Amendment rules [443]

a. Standard in 2(b)(1) is if court finds reasonable cause to believe that immediate notice will have “an adverse result” on an investigation

b. Timing

1) United States v. Knapp TA \l "United States v. Knapp" \s "United States v. Knapp" \c 1 ; 10th Cir. 1993; 12 seconds constituted ‘refusal of entry’

2) United States v. Moore TA \l "United States v. Moore" \s "United States v. Moore" \c 1 ; 10th Cir. 1996; 3 seconds is ‘virtually instantaneous’ (not long enough)

3) United States v. Banks TA \l "United States v. Banks" \s "United States v. Banks" \c 1 ; U.S. 2003; 15 seconds long enough (reasonable)

c. Intrusions and the media

1) Wilson v. Layne TA \l "Wilson v. Layne" \s "Wilson v. Layne" \c 1 ; U.S. 1999; ‘media ride along’ violated 4th Amendment

a. Warrant allows cops to cross threshold but not invite media; manner of execution is impt

b. Calibresi (2d Cir.) held that “perp walk” out of the stationhouse violated 4th A XE "4th A" 
d. Anticipatory warrants [134] 

1) Can get warrant for things not yet existing/there; e.g., wiretaps, courier en route with stolen diamonds

2) Search warrant transfers discretion from the magistrate to the cops

a. Have to demonstrate probable cause to believe object is now there later on

7. Arrests

	Arrest
	Search
	P/C (Probable Cause)

	Stop
	Frisk
	R/S (Reasonable Suspicion)

	Encounter
	
	


a. Need to address the question of P/C, R/S, or not even R/S

1) Stop and frisk are separate events for 4th Amendment purposes

b. United States v. Watson TA \s "United States v. Watson" ; U.S. 1976; authorized arrest w/o warrant

1) Source of law: common law rule of England (lawful prior to 4th A XE "4th A" ); historically-rooted analysis

2) Contrary: Tennessee v. Garner; U.S. 1985; common-law rule (use of deadly force) abolished

a. Majority rejects common law rule that preferring fleeing felons to die than escape

3) Where there’s a Congressional enactment, there’s a presumption of reasonableness

c. Excessive Force

1) Forrester v. City of San Diego TA \l "Forrester v. City of San Diego" \s "Forrester v. City of San Diego" \c 1 ; 9th Cir. 1994; public protest arrests featuring ‘pain compliance’ not excessive force because reasonable; police don’t have to use least painful method

2) Atwater v. City of Lago Vista TA \l "Atwater v. City of Lago Vista" \s "Atwater v. City of Lago Vista" \c 1 ; U.S. 2001; custodial arrest always lawful if P/C

a. Violation: soccer mom not wearing seatbelt

b. Bright-line rule: custodial arrest always lawful if P/C of criminal law violation w/arrest power

c. Important b/c of what can follow from a lawful custodial arrest (e.g., SITA XE "Search Incident to Arrest (SITA)" )

d. Hearings – promptness

1) County of Riverside v. McLaughlin TA \l "County of Riverside v. McLaughlin" \s "County of Riverside v. McLaughlin" \c 1 ; U.S. 1991; hearing necessary within 48

a. Probable cause determinations must be prompt – not immediate

b. After 48 hours, government has burden of proving emergency (burden not on ()

2) Powell v. Nevada TA \l "Powell v. Nevada" \s "Powell v. Nevada" \c 1 ; U.S. 1994; suspect held over 48 hours and confessed in that time – court remanded for determination of proper remedies under McLaughlin
a. Key: exploitation – did police exploit illegality to obtain evidence?

e. Arrests in the home

1) Payton v. New York TA \l "Payton v. New York" \s "Payton v. New York" \c 1 ; U.S. 1980; arrest warrant and P/C that suspect is home needed to enter home (absent exigent circumstances)

a. Facts: police have probable cause to arrest at home; no arrest warrant; forcible entry into home; in plain view XE "Plain view doctrine" , on a table, is a shell casing (murder evidence); suppression?

2) Steagald v. United States TA \l "Steagald v. United States" \s "Steagald v. United States" \c 1 ; U.S. 1981; search warrant needed to look for a suspect in the home of a 3rd party (absent exigent circumstances or consent)

a. Facts: cops looking for Lyons at Steagald’s; found incriminating evidence in plain view XE "Plain view doctrine" 
b. Court: no search warrant for Steagald’s house; he had a REOP XE "Reasonable expectation of privacy (REOP)"  in his home

3) Minnesota v. Carter TA \l "Minnesota v. Carter" \s "Minnesota v. Carter" \c 1 ; U.S. 1998; temporary visitor (‘business purpose’, only there a couple of hours) has no expectation of privacy (not “their” house)

a. Casual visitor cannot take advantage of 4th A XE "4th A"  b/c their rights are not being violated

b. No REOP XE "Reasonable expectation of privacy (REOP)"  ( no standing; no standing ( no motion to suppress

f. Material Witnesses [180-181]

1) Elements that must be satisfied for police to get arrest warrant for material witness:

a. Testimony is material

b. May become impracticable to secure presence of witness by subpoena (e.g., flight risk)

8. Stop and Frisk, Etc.

a. Stop and Frisk: most prevalent form of police encounters

1) Terry v. Ohio TA \l "Terry v. Ohio" \s "Terry v. Ohio" \c 1 ; U.S. 1968; authorized intrusions on less than probable cause

a. Test for stop & frisk: balance government need to search vs. invasiveness (reasonableness)

i. SC has never decided if constitutional to require people to provide ID without R/S

b. Black-letter law: frisk justified if R/S that stopee is “armed and dangerous” (o/w, not lawful)

2) Adams v. Williams TA \l "Adams v. Williams" \s "Adams v. Williams" \c 1 ; U.S. 1972; tip by known and past informant sufficient to allow search for gun; extension of Terry TA \s "Terry v. Ohio"  in 2 ways: 

a. Informant (not cop) supplying information

b. Williams’ crime was unlawful possession of drugs (inherently dangerous crime)

i. Terry TA \s "Terry v. Ohio"  frisk cannot be a search for evidence – event designed for protection of officer

3) Pennsylvania v. Mimms TA \l "Pennsylvania v. Mimms" \s "Pennsylvania v. Mimms" \c 1 ; U.S. 1977; officers have an automatic right under Terry to order a stopped driver out of the vehicle

a. Maryland v. Wilson TA \l "Maryland v. Wilson" \s "Maryland v. Wilson" \c 1 ; U.S. 1997; Mimms applies to passengers as well

b. United States v. Stanfield TA \l "United States v. Stanfield" \s "United States v. Stanfield" \c 1 ; 4th Cir. 1997; officers may open door of car w/heavily tinted windows

c. New York v. Class TA \l "New York v. Class" \s "New York v. Class" \c 1 ; U.S. 1986; officers may reach into vehicle to move items obscuring VIN number

i. VIN was start of administrative cases, not about enforcement of criminal law – borrows from  TA \l "Camara v. Municipal Court" \s "Camara v. Municipal Court" \c 1 Camara line of administrative cases (cited in Terry TA \s "Terry v. Ohio" )

ii. Also, theory of diminished EOP in cars

b. Encounter: less intrusive than an arrest or stop

1) Federal law: encounters don’t implicate 4th A; for a stop, cops need R/S (if not, no)

2) Under New Federalism, NY requires police to have F/S (founded suspicion) to encounter someone, making encounters another 4th A XE "4th A"  event under NYS law (unlike federal law)

c. Seizures

1) Objective test for seizure: “free to leave”: would a reasonable person feel free to leave?

a. United States v. Mendenhall TA \l "United States v. Mendenhall" \s "United States v. Mendenhall" \c 1 ; U.S. 1980; a person has been ‘seized’ within the 4th A only if a reasonable person would have believed that he was not free to leave [199-200]

b. Florida v. Royer TA \l "Florida v. Royer" \s "Florida v. Royer" \c 1 ; U.S. 1983; person is seized when officers take his belongings and ask him to come with them 

i. Validity of search absent P/C and exigency requires consent

ii. 4th Amendment not violated by officer asking if he can ask questions

c. Immigration and Naturalization Service v. Delgado TA \l "Immigration and Naturalization Service v. Delgado" \s "Immigration and Naturalization Service v. Delgado" \c 1 ; U.S. 1984; no seizure if conducting factory surveys looking for illegal aliens (questioning alone is unlikely to be 4th A violation)

2) Alternative test for seizure: focus less on state of mind of stopee & more on actions of officer

a. United States v. Cardoza TA \l "United States v. Cardoza" \s "United States v. Cardoza" \c 1 ; 1st Cir. 1997; police conduct must objectively communicate official authority to restrain the individual’s liberty before a seizure has occurred

3) When a seizure occurs:

a. Florida v. Bostick TA \l "Florida v. Bostick" \s "Florida v. Bostick" \c 1 ; U.S. 1991; court must look at totality of circumstances to determine if seizure has occurred (no per se rule about bus searches)

b. California v. Hodari TA \l "California v. Hodari" \s "California v. Hodari" \c 1 ; U.S. 1991; seizure if physical touching or grasping (or tackling)

i. 2 types of seizures – physical touching or non-physical show of authority

1. Any amount of touching is 4th Amendment event [210]

2. If no touching, no seizure until person “submits”

d. Flight

1) Flight is a “sometimes” – no per se rule that flight is conclusive in either direction (R/S or P/C)

a. Flight alone can sometimes create R/S, or else elevate from R/S to P/C

2) Illinois v. Wardlow TA \l "Illinois v. Wardlow" \s "Illinois v. Wardlow" \c 1 ; U.S. 2000; flight in high crime area justifies R/S; unprovoked flight is more than mere refusal to cooperate

3) Alabama v. White TA \l "Alabama v. White" \s "Alabama v. White" \c 1 ; U.S. 1990; anonymous tip that’s “significantly corroborated” constitutes R/S [less demanding in quantity and quality than P/C]

e. Race/ethnic identity

1) U.S. v. Weaver TA \l "U.S. v. Weaver" \s "U.S. v. Weaver" \c 1 ; 8th Cir.; no knowledge of crime @ all – race played too large a role

2) Test if not protected class: rational basis (not “strict scrutiny XE "Srict scrutiny" ” or intermediate scrutiny)

a. Kennedy article (handout) argues for 2-prong “strict scrutiny XE "Srict scrutiny" ” test

i. Must serve a compelling state interest (CSI) (or governmental – CGI)

ii. Has to be narrowly tailored (NT) to not trammel on interests of innocent 3rd-parties

f. Courier profiles

1) United States v. Sokolow TA \l "United States v. Sokolow" \s "United States v. Sokolow" \c 1 ; U.S. 1989; totality of circumstances for R/S [235]

a. Facts: paid cash for his ticket, using alias; 20 hour flight to Hawaii; stayed only 11 minutes

b. A series of facts taken one at a time can be consistent with innocence, but standard is R/S

i. Both P/C and R/S are less than preponderance of the evidence

c. Seven characteristics of drug courier profile [234]

2) United States v. Arvizu TA \l "United States v. Arvizu" \s "United States v. Arvizu" \c 1 ; U.S. 2002; R/S (totality of the circumstances) is somewhat abstract

a. A determination that reasonable suspicion exists, however, need not rule out the possibility of innocent conduct, i.e., in this case, that family was going on picnic

3) Terrorist profiles?  Greater use of ethnic profiling post-9/11

g. Areas

1) Michigan v. Long TA \l "Michigan v. Long" \s "Michigan v. Long" \c 1 ; U.S. 1983; Terry expanded to examination of areas (glove compartment)

a. Rejected by NY in People v. Torres, N.Y. 1989

2) Maryland v. Buie TA \l "Maryland v. Buie" \s "Maryland v. Buie" \c 1 ; U.S. 1990; protective sweep could be justified by an officer’s R/S [245]

a. Court: R/S that the area swept harbored a person posing danger to officer or others

3) Ybarra v. Illinois; U.S. 1979; mere presence in bar insufficient to pose risk to officers [244]

a. Could, though, frisk patrons of the bar sitting on the bar stools upon R/S

h. Boundary b/w Stop And Arrest: Force (too large) & Time (too long) separate

1) Investigatory stop – purpose is to either confirm or dispel suspicion; if R/S, can do this

2) Kaupp v. Texas TA \l "Kaupp v. Texas" \s "Kaupp v. Texas" \c 1 ; U.S. 2003; forced transportation and interrogation of a suspect constitutes an arrest for which P/C is required [S 41] 

a. Court ruled out taking a suspect to a stationhouse on less than P/C: lack of resistance doesn’t constitute a waiver of 4th A XE "4th A"  rights

i. Limited Searches For Evidence Under Terry TA \s "Terry v. Ohio"  [262]

1) Inherent contradiction in this phrase – a Terry TA \s "Terry v. Ohio"  frisk is not a search for evidence

2) Minnesota v. Dickerson TA \l "Minnesota v. Dickerson" \s "Minnesota v. Dickerson" \c 1 ; U.S. 1993; frisk cannot be used to search for evidence but is for protective purposes (reiterated)

a. Sometimes additional probative evidence from touching elevates R/S to P/C and search ok

b. If cops can show without probing they could tell it was drugs, maybe the frisk gave them P/C to search (though this is not likely)

c. If frisk demonstrates outline of a gun, the cops in a lawful frisk have gained P/C to search

3) Arizona v. Hicks TA \l "Arizona v. Hicks" \s "Arizona v. Hicks" \c 1 ; U.S. 1987; minor search (of serial # on turntable) still a search and requires P/C (not “cursory” since there was R/S)

a. Plain view XE "Plain view doctrine"  doctrine XE "Plain view doctrine"  could not be extended to too intrusive of a search

9. Search Incident to Arrest; Pretextual Stops and Arrests; Plain View Seizures

a. SITA XE "Search Incident to Arrest (SITA)"  (Search Incident to Arrest) or the Arrest Power Rule: if police make a lawful custodial arrest, they get at least 4 additional shots at evidence without a warrant and without P/C:

1) SITA XE "Search Incident to Arrest (SITA)"  under Chimel [264]

a. Chimel v. California TA \l "Chimel v. California" \s "Chimel v. California" \c 1 ; U.S. 1969; reasonable to search the person arrested, but not any room other than that in which the arrest occurs

i. Facts: cops go to his house with a search warrant for 4 room apartment, arrest him for stealing coins and proceed to search all 4 rooms in his apartment

ii. Court establishes AIC = Area of Immediate Control, cops went beyond

1. Within the AIC, police allowed to search, not frisk

b. Rationales for SITA XE "Search Incident to Arrest (SITA)" : protect police; prevent destruction of evidence

i. SITA XE "Search Incident to Arrest (SITA)"  can precede arrest (but cannot provide the P/C for the arrest) if they’re almost simultaneous: Rawlings v. Kennedy TA \l "Rawlings v. Kennedy" \s "Rawlings v. Kennedy" \c 1  [272]

2) Body (though not cavity) under Robinson
a. United States v. Robinson TA \l "United States v. Robinson" \s "United States v. Robinson" \c 1 ; U.S. 1973; SITA XE "Search Incident to Arrest (SITA)"  requires no additional justification (bright-line)

i. Rationale: police can’t know for sure if suspect has a small weapon concealed

3) Search of passenger compartment of car

a. New York v. Belton TA \l "New York v. Belton" \s "New York v. Belton" \c 1 ; U.S. 1981; back seat of car okay to search as AIC

i. Facts: car stopped; 4 passengers taken away from car; marijuana found in back seat

ii. Fictionalized concept of AIC, says we don’t really mean control in a functional sense

4) Inventory search of person’s belongings and the car and containers in the car

b. Summons versus arrest

1) Atwater v. City of Lago Vista TA \l "Atwater v. City of Lago Vista" \s "Atwater v. City of Lago Vista" \c 1 ; U.S. 2001; custodial arrest always lawful if P/C (no limits)

2) Knowles v. Iowa TA \l "Knowles v. Iowa" \s "Knowles v. Iowa" \c 1 ; U.S. 1998; no bright-line rule allowing search if citation (not arrest)

a. 4th A XE "4th A"  interest served by Chimel TA \s "Chimel v. California"  (& Robinson TA \s "United States v. Robinson" ) not served when police decide not to arrest 

c. Pretexual Arrests
1) Whren v. United States TA \l "Whren v. United States" \s "Whren v. United States" \c 1 ; U.S. 1996; stop leading to ‘permissive’ crack arrest valid under the 4th A XE "4th A"  if P/C to believe traffic code violation (subjective intentions play no role in 4th A analysis)

a. Court upholds full body search of arrestee for traffic offense

b. Discrimination relief: §1983 TA \l "§1983" \s "§1983" \c 2 : invidious traffic law enforcement [NJ, 298]; civil rights action

i. Extremely difficult to bring selective enforcement claim [295-97]

c. Adopted by NY 4-3

d. Plain view XE "Plain view doctrine"  searches
1) Elements of valid plain view XE "Plain view doctrine"  search:

a. Lawfully on the premises and at the object

b. Incriminating character must be readily apparent: Arizona v. Hicks TA \s "Arizona v. Hicks" ; U.S. 1987; P/C necessary to justify search preceding plain view XE "Plain view doctrine"  seizure

c. Coming upon object inadvertently: rejected by Horton v. California TA \l "Horton v. California" \s "Horton v. California" \c 1 ; U.S. 1990

i. Facts: P/C to search for stolen refrigerators, also suspected stolen stoves; stoves right next to refrigerators (in plain view XE "Plain view doctrine" )

ii. Held: no denigration of 4th A XE "4th A"  if police lawfully on premises (intrusion crosses threshold)

10. Automobiles and Other Movable Objects

a. Black-letter rule: officers may search auto w/o warrant if P/C to believe it contains evidence

1) Carroll v. United States TA \l "Carroll v. United States" \s "Carroll v. United States" \c 1 ; U.S. 1925; automobile exception to warrant requirement – cars are mobile so warrant cannot reasonably be demanded (P/C is all that’s required)

a. Rationale: mobility creates exigency – no time to get warrant

2) Chambers v. Maroney TA \l "Chambers v. Maroney" \s "Chambers v. Maroney" \c 1 ; U.S. 1970; may search car after immobilization

a. Facts: car searched later at police station w/o warrant (even though time to get one)

b. Rationale: little difference between immediate search w/o a warrant (possible here) and immobilization until a warrant is obtained

c. Note: only one case held Carroll inapplicable (lack of exigency since immobile): Coolidge v. New Hampshire TA \l "Coolidge v. New Hampshire" \s "Coolidge v. New Hampshire" \c 1 ; U.S. 1971; no exigency since ( arrested and car removed from premises

3) Next cases transfer from theory of (even presumed) mobility to one of DEOP:

a. Pennsylvania v. Labron TA \l "Pennsylvania v. Labron" \s "Pennsylvania v. Labron" \c 1 ; U.S. 1996; exigent circumstances not required for auto exception

b. Maryland v. Dyson TA \l "Maryland v. Dyson" \s "Maryland v. Dyson" \c 1 ; U.S. 1999; P/C finding alone satisfies auto exception (no exigency)

b. Containers

1) Briefcases/footlockers:

a. United States v. Chadwick TA \l "United States v. Chadwick" \s "United States v. Chadwick" \c 1 ; U.S. 1977; mobility of footlocker justifies seizure upon P/C but warrant required to search (unless emergency)

b. Arkansas v. Sanders TA \l "Arkansas v. Sanders" \s "Arkansas v. Sanders" \c 1 ; U.S. 1979; warrant required for suitcase in trunk of taxi [318]

c. United States v. Ross TA \l "United States v. Ross" \s "United States v. Ross" \c 1 ; U.S. 1982; warrantless search of bag and pouch in car okay

d. California v. Acevedo TA \l "California v. Acevedo" \s "California v. Acevedo" \c 1 ; U.S. 1991; allows opening of all containers

i. May search automobile and containers within it with P/C of contraband or evidence

ii. Debate b/w warrant and reasonableness as 4th A XE "4th A"  basis (Scalia concur: reasonableness)

2) Permitting Carroll TA \s "Carroll v. United States"  searches of passengers: 

a. United States v. DiRe TA \l "United States v. DiRe" \s "United States v. DiRe" \c 1 ; U.S. 1948; P/C to search car does not allow body search of passenger [328]

b. Wyoming v. Houghton TA \l "Wyoming v. Houghton" \s "Wyoming v. Houghton" \c 1 ; U.S. 1999; no warrant required to search passenger’s property if P/C to believe contraband (drugs) in the car; when P/C of contraband in the car, no showing of individual P/C needed for each package (DEOP for passengers) [329]

c. Balancing analysis on cars and containers

1) Facts of the case (e.g., Terry TA \s "Terry v. Ohio" ): intrusion on the facts?

2) Generality (e.g., Atwater TA \s "Atwater v. City of Lago Vista" ): balancing and policy analysis divorced and not fact-specific

3) SITA XE "Search Incident to Arrest (SITA)"  (arising from P/C to arrest someone in car) or P/C to search car allows car search

11. Exigent Circumstances

a. Illinois v. McArthur TA \l "Illinois v. McArthur" \s "Illinois v. McArthur" \c 1 ; U.S. 2001; conditional seizure of home permissible [S64] 

1) Court: risk of destruction of evidence created exigency

2) Reasoning: reasonable time (<2 hours), serious crime

3) Less intrusive than Welsh v. Wisconsin TA \l "Welsh v. Wisconsin" \s "Welsh v. Wisconsin" \c 1 ; U.S. 1984; “hot pursuit” does not apply when suspect is unaware of pursuit; risk of lower blood-alcohol level did not warrant crossing line into home

12. Administrative Searches

a. Statutory scheme can replace a warrant if:

1) Notice given

2) Scheme replaces discretion

b. Traits: suspicionless and warrantless; large number of “special needs” administrative searches

1) Camara v. Municipal Court TA \s "Camara v. Municipal Court" ; U.S. 1967; no P/C requirement for an individual dwelling [352] 

2) New Jersey v. T.L.O. TA \l "New Jersey v. T.L.O." \s "New Jersey v. T.L.O." \c 1 ; U.S. 1985; “special needs” to search student’s purse for cigarettes

3) New York v. Burger TA \l "New York v. Burger" \s "New York v. Burger" \c 1 ; U.S. 1987; upheld administrative search that yielded criminal evidence 

a. Rationale: DEOP in regulated businesses; search is not for evidence-gathering; warrantless inspections necessary to further scheme

4) National Treasury Employees Union v. Von Raab TA \l "National Treasury Employees Union v. Von Raab" \s "National Treasury Employees Union v. Von Raab" \c 1 ; U.S. 1989; compelled urinalysis of Customs Service officers upheld even though no frequency or connection to harm [370] 

5) Skinner v. Railway Labor Executives’ Ass’n TA \l "Skinner v. Railway Labor Executives’ Ass’n" \s "Skinner v. Railway Labor Executives’ Ass’n" \c 1 ; U.S. 1989; testing of RR personnel in accidents upheld; special needs b/c high state interest in accident prevention (contrast w/Von Raab TA \s "National Treasury Employees Union v. Von Raab" )

6) Vernonia School District 47J v. Acton TA \l "Vernonia School District 47J v. Acton" \s "Vernonia School District 47J v. Acton" \c 1  (U.S. 1995), Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls TA \l "Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls" \s "Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls" \c 1  (U.S. 2002); athlete drug testing okay

a. O’Connor dissent: lack of individualized suspicion XE "Individualized suspicion" , key to 4th A XE "4th A"  (new federalism?)

7) Chandler v. Miller TA \l "Chandler v. Miller" \s "Chandler v. Miller" \c 1 ; U.S. 1997; GA candidates need not submit to drug test [383] 

a. Distinguished Von Raab TA \s "National Treasury Employees Union v. Von Raab"  b/c of gun problem there; no evidence of drug problem in GA

8) City of Indianapolis v. Edmond TA \l "City of Indianapolis v. Edmond" \s "City of Indianapolis v. Edmond" \c 1 ; U.S. 2000; roadblocks with primary purpose of interdicting drugs are unlawful (4th A XE "4th A"  violation) – drug search no longer part of regulatory scheme [S98] 

a. Court leaves open question of checkpoint program w/primary purpose of licenses/sobriety check, and secondary purpose of narcotics search

b. Delaware v. Prouse TA \l "Delaware v. Prouse" \s "Delaware v. Prouse" \c 1 ; U.S. 1979; cannot be pulled over w/o R/S [390]

c. United States v. Martinez-Fuerte TA \l "United States v. Martinez-Fuerte" \s "United States v. Martinez-Fuerte" \c 1 ; U.S. 1976; suspicionless border checkpoints okay

d. Michigan Department of State Police v. Sitz TA \l "Michigan Department of State Police v. Sitz" \s "Michigan Department of State Police v. Sitz" \c 1 ; U.S. 1990; suspicionless sobriety checkpoints upheld

i. Court: “choice among reasonable alternatives rests with the legislature”; can stop every car or 1 in 10, but can’t use 1 of 54 pre-approved sites (too much discretion)

9) Ferguson v. City of Charleston TA \l "Ferguson v. City of Charleston" \s "Ferguson v. City of Charleston" \c 1 ; U.S. 2001; drug testing pregnant woman requires consent [S85] 

a. State interest in trying to help the pregnant women versus privacy interest

c. Admin cases involve balancing of government interests versus privacy interest; steps: 

1) Reasonableness

2) If no search warrant, P/C not invariably required

3) Constitutional if “special needs” 

4) Suspicionless not irreducible (T.L.O. TA \s "New Jersey v. T.L.O."  required individualized suspicion XE "Individualized suspicion" , Camara TA \s "Camara v. Municipal Court"  did not) 

13. Consent Searches

a. If there is a valid consent to search, police don’t need warrant or R/S or P/C

1) Schneckloth v. Bustamonte TA \l "Schneckloth v. Bustamonte" \s "Schneckloth v. Bustamonte" \c 1 ; U.S. 1973; not a prerequisite to valid consent that the person who gave consent was informed of right to refuse (test for consent: voluntariness) [413]

2) United States v. Gonzalez-Basulto; 5th Cir. 1990; voluntariness factors: [417]

a. Voluntariness of (’s custodial status

b. Presence of coercive police procedures

c. Extent and level of (’s cooperation w/police

d. (’s awareness of right to refuse cooperation

e. (’s education and intelligence

f. (’s belief that no evidence will be found

b. Third party consent [422]

1) United States v. Matlock TA \l "United States v. Matlock" \s "United States v. Matlock" \c 1 ; U.S. 1974; any of co-inhabitants has the right to permit inspection

a. There can be valid consent from someone who doesn’t have authority; test for 3rd-party consent: reasonableness: did the police reasonably believe that the person had authority?

b. Illinois v. Rodriguez TA \l "Illinois v. Rodriguez" \s "Illinois v. Rodriguez" \c 1 ; U.S. 1990; reasonableness concept allows for reasonable errors

2) Florida v. Jimeno TA \l "Florida v. Jimeno" \s "Florida v. Jimeno" \c 1 ; U.S. 1991; scope of consent determined by standard of objective reasonableness [428]

3) Consent is revocable

4) Issue of credibility determinations (testalying XE "Testalying" )

14. Eavesdropping, Wiretapping, etc.

a. Wiretapping [433]

1) Olmstead v. United States TA \l "Olmstead v. United States" \s "Olmstead v. United States" \c 1 ; U.S. 1928; interception of phone conversations not w/in 4th A XE "4th A" 
a. Katz TA \s "Katz v. United States" : constitutional violation was not that the words COULD not be lawfully seized, but that they WERE not lawfully seized b/c no warrant

2) Berger v. New York TA \l "Berger v. New York" \s "Berger v. New York" \c 1 ; U.S. 1967; NY’s ‘blanket grant’ to eavesdrop not okay [438]

a. In response, Congress passed Title III in 1968 of Omnibus statute

b. Scott v. United States TA \l "Scott v. United States" \s "Scott v. United States" \c 1 ; U.S. 1978; subjective intent unimportant [FN 50, 442]

i. Minimization requirement XE "Minimization requirement" : minimize interception of communications not subject to interception (defect from Berger TA \s "Berger v. New York"  was inadequate time period restriction)

ii. Facts: agents set up surveillance of narcotics dealers; when they received the order to do surveillance, they turned on the tape recorder and never turned it off

iii. Court cut a bit of slack towards beginning of the investigation; later cases, not so much

b. When electronic surveillance warrants can be obtained:

1) Necessity: probability that normal investiagatory procedures wouldn't be effective

a. §2518(3)(c): tried and failed or unlikely to succeed [441]

2) Foreign Intelligence Surveillance Act [FISA]: government will often give up prosecution rather than give up “sources or methods” of foreign intelligence and lead to long pre-trial hearings

a. Now, lower standards on issues of national security (as result of PATRIOT Act)

C. THE EXCLUSIONARY RULE

1. Origins and theories 

a. Wolf v. Colorado TA \l "Wolf v. Colorado" \s "Wolf v. Colorado" \c 1 ; U.S. 1949; exclusionary rule not binding on states (though 4th A XE "4th A"  is) [446] 

1) Rationale: states could use other methods that could be equally effective

b. Mapp v. Ohio TA \l "Mapp v. Ohio" \s "Mapp v. Ohio" \c 1 ; U.S. 1961; exclusionary rule binding on states

1) 4th Amendment not meaningful if no effective remedy

c. Why have Exclusionary Rule?  2 primary theories: 

1) Deter unconstitutional conduct by the state

2) Imperative of judicial integrity

2. Motions to suppress and attacking the warrant

a. Franks v. Delaware TA \l "Franks v. Delaware" \s "Franks v. Delaware" \c 1 ; U.S. 1978; ( has limited right to attack truthfulness of statements made in warrant applications [461]

1) Test to attack warrant: ( has to adduce evidence that cop’s statements are deliberate falsehood or in reckless disregard for truth AND be accompanied by proof before hearing will be held

2) Cannot attack the veracity of the informant as well as the cop

b. United States v. Johns; 9th Cir. 1988; impossible for officer to smell methamphetamines, so overruled; vs.: United States v. Mueller; 5th Cir. 1990; unlikely but not impossible, so upheld

3. Standing

a. Jones v. United States TA \l "Jones v. United States" \s "Jones v. United States" \c 1 ; U.S. 1960; “automatic standing” to challenge drugs ( was charged with possessing and standing to anyone “legitimately on premises” 

b. Rakas v. Illinois TA \l "Rakas v. Illinois" \s "Rakas v. Illinois" \c 1 ; U.S. 1978; 2-prong test for standing (federal law): REOP: does ( have EOP in place searched and is that EOP reasonable [466] 

1) Facts: search of a car – passengers claimed standing in car; theories: 

a. Target theory (target of search)

b. “Legitimately on the premises” theory (see Jones TA \s "Jones v. United States" )

c. Automatic standing to contest search that yielded object theory if possessory crime

2) United States v. Salvucci TA \l "United States v. Salvucci" \s "United States v. Salvucci" \c 1 ; U.S. 1980; possession of a seized good not a substitute for finding that owner of the good had a legitimate EOP (LEOP) in the area searched

3) Rawlings v. Kentucky TA \l "Rawlings v. Kentucky" \s "Rawlings v. Kentucky" \c 1 ; U.S. 1980; no right to object to search of area with no LEOP

c. United States v. Payner TA \l "United States v. Payner" \s "United States v. Payner" \c 1 ; U.S. 1980; no authority to suppress otherwise admissible evidence even if seized unlawfully from a 3rd-party not before the court

d. Minnesota v. Carter TA \s "Minnesota v. Carter" ; U.S. 1998; test for standing: LEOP; no LEOP since not overnight guest; no previous relationship – only there for ‘business purposes’ of bagging cocaine

4. Fruit Of The Poisonous Tree Doctrine

a. Causation is not a but-for test: some evidence will not be suppressed even given primary illegality (did government get benefit?  Does intervening fact break the chain of causation?) 

b. Wong Sun v. United States TA \l "Wong Sun v. United States" \s "Wong Sun v. United States" \c 1 ; U.S. 1963; fruit of illegal tree cannot be used (need “intervening independent act of free will”) [490-491] 

1) Not fruit of poisonous tree b/c released and confessed the next day (too attenuated) 

c. Brown v. Illinois TA \l "Brown v. Illinois" \s "Brown v. Illinois" \c 1 ; U.S. 1975; each case must be answered on the facts

d. Kaupp v. Texas TA \s "Kaupp v. Texas" ; U.S. 2003; forced transportation and interrogation of a suspect constitutes an arrest for which P/C is required

e. Dunaway v. New York TA \l "Dunaway v. New York" \s "Dunaway v. New York" \c 1 ; U.S. 1979; officers cannot ‘violate the 4th and wash their hands in the procedural safeguards of the 5th’

1) Giving of  TA \l "Miranda v. Arizona" \s "Miranda v. Arizona" \c 1 Miranda warnings does not break causal chain

2) 2 separate sets of rights – 4th and 5th (Miranda: safeguard against self-incrimination) 

f. New York v. Harris TA \l "New York v. Harris" \s "New York v. Harris" \c 1 ; U.S. 1990; no automatic connection b/w warrantless search of home (subject to exclusion) and subsequent confession outside the home

1) Primary illegality was entering home w/o warrant (per Payton TA \s "Payton v. New York" ), when they saw spent shell casings; he goes outside apartment and is arrested and taken to stationhouse

2) At the time of the confession, he was lawfully in custody (P/C) 

3) Forces us to worry about exploitation: what if illegal arrest, Miranda, then confession? 

g. United States v. Ceccolini TA \l "United States v. Ceccolini" \s "United States v. Ceccolini" \c 1 ; U.S. 1978; exclusionary rule more readily applied to inanimate objects than to people (witness’ testimony) [496]

1) Primary illegality = illegal search; cop was chatting w/cashier in flower shop and looked through envelope containing gambling slips

2) Court: testimony of live witness not to be suppressed b/c of attenuation (supervening act of freewill by witness) 

3) United States v. Ramirez-Sandoval TA \l "United States v. Ramirez-Sandoval" \s "United States v. Ramirez-Sandoval" \c 1 ; testimony of unwilling live witness suppressed 

h. United States v. Crews TA \l "United States v. Crews" \s "United States v. Crews" \c 1 ; U.S. 1980; person at trial after illegal arrest can be ID’d as long as in-court ID is free from improper taint

1) Allows separation of ( from earlier factual elements

2) One possible conclusion: some exploitation will be overlooked if some other competing principle in place; break down into parts and analyze

5. Independent Source XE "Independent Source"  and Inevitable Discovery XE "Inevitable Discovery"  Doctrines

a. Notions: 

1) ‘Independent source XE "Independent Source" ’ doctrine: when x and y come from one source and z from another, z is admissible

2) ‘Inevitable discovery XE "Inevitable Discovery" ’ doctrine: if it would have been discovered anyway, then admissible

3) Government should not profit from illegal activity but should not be placed in a worse position than it would otherwise have occupied

b. Nix v. Williams TA \l "Nix v. Williams" \s "Nix v. Williams" \c 1 ; U.S. 1984; “good faith” requirement not needed for inevitable discovery XE "Inevitable Discovery"  exception; government must prove by a preponderance of the evidence that illegally obtained evidence inevitably would have been discovered by legal means [506; see Brewer v. Williams TA \l "Brewer v. Williams" \s "Brewer v. Williams" \c 1 , 723]

1) Facts: police, during transport, bring up Christian Burial speech; ( directs them to body

2) Recognition of inevitable discovery XE "Inevitable Discovery"  doctrine (“hypothetical independent source XE "Independent Source:Hypothetical" ”)

c. Segura v. United States TA \l "Segura v. United States" \s "Segura v. United States" \c 1 ; U.S. 1984; illegal entry did not require suppression of evidence subsequently discovered using legal entry

d. Murray v. United States TA \l "Murray v. United States" \s "Murray v. United States" \c 1 ; U.S 1988; police must show enough evidence to obtain warrant w/o illegal search to establish independent source

e. United States v. Feldhacker TA \l "United States v. Feldhacker" \s "United States v. Feldhacker" \c 1 ; 8th Cir. 1998; in deciding if inevitable discovery exception applies, focus on what would have been (not what could have been) done

f. Outside The Criminal Trial Context (generally cost-benefit analysis): 

1) United States v. Calandra TA \l "United States v. Calandra" \s "United States v. Calandra" \c 1 ; U.S. 1974; exclusionary rule does not apply to grand jury proceedings

2) NY rule: can make motion to judge to review and dismiss indictment for lack of P/C

3) Debatable policy choice – disabling evidence @ trial as sufficient deterrence

6. Using Illegally Seized Evidence

a. Marginal Deterrence Theory XE "Marginal Deterrence Theory" : government will be adequately deterred in a criminal case and additional deterrence in a civil case is unnecessary

b. Parole: Pennsylvania Board of Probation and Parole v. Scott TA \l "Pennsylvania Board of Probation and Parole v. Scott" \s "Pennsylvania Board of Probation and Parole v. Scott" \c 1 ; U.S. 1998; illegally obtained evidence can be admitted in parole revocation proceedings (no exclusionary rule) 

1) Dissent: government may choose parole revocation rather than criminal prosecution

c. Sentencing: United States v. Tejada TA \l "United States v. Tejada" \s "United States v. Tejada" \c 1 ; 2d Cir. 1992; exclusionary rule inapplicable to sentencing hearing under the Federal Sentencing Guidelines (but would apply if “officers obtained evidence expressly to enhance a sentence”) (no exclusionary rule) 

d. Impeachment: United States v. Havens TA \l "United States v. Havens" \s "United States v. Havens" \c 1 ; U.S. 1980; illegally obtained evidence can be used for impeachment no matter when testimony is elicited (no exclusionary rule) 

1) Allows use on impeachment on cross but not direct

2) Balance of 5th A XE "5th A"  right against self-incrimination vs. allowing uncontested perjury

3) James v. Illinois TA \l "James v. Illinois" \s "James v. Illinois" \c 1 ; U.S. 1990; no impeachment exception for ( witnesses (yes exclusionary rule)

a. Inability to confront perjurious testimony: third party (witness) is more likely to be believed than ( him/herself, so the testimony goes unconfronted

7. Good Faith

a. United States v. Leon TA \l "United States v. Leon" \s "United States v. Leon" \c 1 ; U.S. 1984; limited (case-by-case) “good faith” exception for searches conducted pursuant to a warrant that is later found to be invalid [523] 

1) Court reduces function of exclusionary rule to deterrence (removing integrity) [FN(d), 526] 

a. Weakening of the exclusionary rule; even a warrant w/o P/C can sometimes be used as evidence at trial

b. Difference b/w magistrates (neutral) and cops (pursuing justice and can go over the line); declines to apply deterrence theory to judges (later to legislatures as well)

2) Majority (White): deterrence theory; use of fruits causes no new harm

3) Dissent (Brennan): exclusionary rule is mandated by constitution

4) 2 more arguments:

a. Assessing costs/benefits of exclusionary rule is impossible task for judiciary to perform honestly or accurately [529 C2]

b. Available studies show that costs of exclusionary rule is not high (battle of footnotes)

b. Illinois v. Rodriguez TA \s "Illinois v. Rodriguez" ; 3 errors after Leon TA \s "United States v. Leon" : 

1) Reasonable mistakes (no 4th A XE "4th A"  violation) 

2) Unreasonable mistakes that reasonable minds could differ on (no suppression, e.g., Leon TA \s "United States v. Leon" )

3) Unreasonable mistakes that have no reasonable argument (suppression)

c. United States v. Buck TA \l "United States v. Buck" \s "United States v. Buck" \c 1 ; 2d Cir. 1987; (also United States v. George TA \l "United States v. George" \s "United States v. George" \c 1 ) applying good faith exception, but not future reliance on this type of defective warrant [543] 

1) Conversely, courts favoring good-faith test to 4th Amendment violation exam: United States v. Henderson TA \l "United States v. Henderson" \s "United States v. Henderson" \c 1 ; (see also United States v. Tedford; United States v. Kleinbreil; United States v. Cancelmo (2d Cir. 1995); compare United States v. Brewer) [541] 

d. Illinois v. Krull TA \l "Illinois v. Krull" \s "Illinois v. Krull" \c 1 ; U.S. 1987; good faith exception if statute later found unconstitutional [544]

e. Test for good faith: whether a reasonable officer should have known statute was unconstitutional

8. Alternatives to the Exclusionary Rule

a. Tort recovery – some limitations of this alternative: [see Amar’s theory, 552] 

1) Lack of ability to evaluate damages

2) People asserting violations have impaired reputation and officers have stellar records

3) Officer likely won’t pay out of pocket; PBA or city will pay

4) No connection b/w payment of damages by city and effect on conduct of police officers

b. Criminal prosecutions – not a strong alternative

1) §2236 TA \l "§2236" \s "§2236" \c 2  (misdemeanor statute) – there has never ever been a conviction under this statute

c. Internal disciplines – Chicago studies (empirical study) show that most internal discipline is in corruption cases (pocketing money) and there was no reaction where conduct not outrageous

d. Liberalized injunctive relief – must prove that illegality emanates from police department

e. Administrative tribunal for greater speed of processing (efficiency) – worry about DP XE "Due Process"  rights

D. SELF-INCRIMINATION AND CONFESSIONS

1. Policies

a. Compelled Testimonial Self-Incrimination (CTSI) – used to analyze whether 5th A XE "5th A"  is triggered

b. Schmerber v. California TA \l "Schmerber v. California" \s "Schmerber v. California" \c 1 ; U.S. 1966; only spoken evidence by accused has 5th A XE "5th A"  protection (communications or testimony), not “real or physical evidence”

1) 4th and 5th A XE "5th A"  issues in this case; he was compelled to give evidence (blood) that incriminated

c. Pennsylvania v. Muniz TA \l "Pennsylvania v. Muniz" \s "Pennsylvania v. Muniz" \c 1 ; U.S. 1990; 5th A XE "5th A"  applicable only if ( is ‘witness’ against himself

1) Evidence of slurred speech okay, but responses to questions (“date of 6th birthday?”) that can be true or false are not as they implicate “cruel trilemma XE "Cruel trilemma" ” of truth, falsity, silence

2) Line b/w testimonial and non-testimonial evidence is whether witness faces cruel trilemma XE "Cruel trilemma" :

a. Silence – this is taken out b/c he was compelled

b. Truth – clearly incriminating

c. Lie – falsity was only a demonstration of impairment?

2. Scope of the Privilege; what is Compulsion XE "Compulsion" ?

a. Boyd v. United States TA \l "Boyd v. United States" \s "Boyd v. United States" \c 1 ; U.S. 1886; expansive view of 5th A XE "5th A"  (forfeiture proceeding – potential penalties make it a criminal proceeding)

b. Counselman v. Hitchcock TA \l "Counselman v. Hitchcock" \s "Counselman v. Hitchcock" \c 1 ; U.S. 1892; 5th A XE "5th A"  can be invoked whenever testimony might later be used in criminal prosecution (any matter that might be damaging)

1) Kastigar v. United States TA \l "Kastigar v. United States" \s "Kastigar v. United States" \c 1 ; U.S. 1972; use-fruits immunity XE "Immunity"  is a “rational accommodation b/w privilege and demands of government” [610]

c. United States v. L.O. Ward TA \l "United States v. L.O. Ward" \s "United States v. L.O. Ward" \c 1 ; U.S. 1980; statute imposing “civil penalty” was not criminal (no 5th)

d. United States v. Balsys TA \l "United States v. Balsys" \s "United States v. Balsys" \c 1 ; U.S. 1998; fear of foreign prosecution beyond the scope of 5th A XE "5th A" 
1) To recognize Balsys’ claim would alter the balance b/w governmental and private interests b/c then the government could no longer compel testimony in exchange for immunity XE "Immunity" 
e. Compulsion XE "Compulsion" 
1) Silence can have probative value 2 ways:

a. Substantive evidence: evidentiary weight when silence fails to yield a counterweight to other evidence

b. Impeachment: when deemed to be a prior inconsistent statement; there are times when it’s permissible to ask “how come you didn’t tell that story before?”

2) Lefkowitz v. Turley TA \l "Lefkowitz v. Turley" \s "Lefkowitz v. Turley" \c 1 ; U.S. 1973; can only claim privilege if there is CTSI

a. Facts: contractors denied benefits and penalized for not answering statements

3) National Federation of Federal Employees v. Greenberg TA \l "National Federation of Federal Employees v. Greenberg" \s "National Federation of Federal Employees v. Greenberg" \c 1 ; D.C.Cir. 1993; can compel testimony (or fire employee) if not used against the person in criminal proceeding

a. If it’s compelled testimony there’s got to be immunity

4) Griffin v. California TA \l "Griffin v. California" \s "Griffin v. California" \c 1 ; U.S. 1965; cannot comment to the jury on (’s invocation of silence

a. Less forceful end of spectrum of compulsion

b. No adverse inference may be drawn against someone who invokes 5th in criminal proceeding; does not apply in a civil case

5) Ohio Adult Parole Authority v. Woodard TA \l "Ohio Adult Parole Authority v. Woodard" \s "Ohio Adult Parole Authority v. Woodard" \c 1 ; U.S. 1998; voluntary interview w/parole board is not “compelled” speaking

6) McKune v. Lile TA \l "McKune v. Lile" \s "McKune v. Lile" \c 1 ; U.S. 2002; 5th A XE "5th A"  permits unless creating incriminating evidence @ trial

a. Facts: KS requires “admission of responsibility” of sexual crime before reentering society

b. Plurality: no compulsion b/c of significant restraints in prison life and if these restraints are in restraint to ordinary incidents of prison life [S120, C1]

c. O’Connor: less compulsion will violate the 5th A XE "5th A"  than DPC XE "Due Process" 
d. Penalty/benefit distinction: dissent views as penalty; majority views as deprivation of a privilege

e. May be limited to prison/rehabilitation context (else how to explain?)

7) Mitchell v. United States TA \l "Mitchell v. United States" \s "Mitchell v. United States" \c 1 ; U.S. 1999; sentencing hearing is part of the criminal case (silence can’t be used against (); extended Griffin TA \s "Griffin v. California" 
3. To Whom Does The Privilege Belong?  What Is Protected?

a. Testimony – production of documents as testimony

1) Fisher v. United States TA \l "Fisher v. United States" \s "Fisher v. United States" \c 1 ; U.S. 1976; 5th A XE "5th A"  protects against “compelled self-incrimination, not [the disclosure of] private information” [584]

a. Self: privilege is personal – attorney cannot use Fisher’s privilege to refuse to comply

b. Subpoenas can be served on individuals or collective entities (e.g., corporations)

i. Corporations don’t have a 5th A XE "5th A"  privilege against self-incrimination

ii.  TA \l "Braswell v. United States" \s "Braswell v. United States" \c 1 Fisher TA \s "Fisher v. United States"  (IV) v. United States; U.S. 1976; question is not of testimony but of surrender; complying with surrender of accountant’s documents is not incriminating for 5th A XE "5th A" 
c. Why an act of production could be incriminating:

i. Admitting the existence of a document (could be lead, could prove when created)

ii. Admitting that you have the document

iii. Belief that they are those described in the subpoena and some authentication

d. Surrender required b/c government could authenticate docs w/o him by calling accountant

e. Court: existence and possession were a “foregone conclusion XE "Foregone conclusion test" ”; test for production as testimony: foregone conclusion XE "Foregone conclusion test" 
2) United States v. Hubbell TA \l "United States v. Hubbell" \s "United States v. Hubbell" \c 1 ; U.S. 2000; act of production protected by 5th A XE "5th A"  when government (unlike Fisher TA \s "Fisher v. United States" ) has no knowledge of existence or whereabouts of documents

a. Facts: special prosecutor believed that Hubbell had incriminating evidence about Clinton; when Hubbell didn’t produce incriminating evidence, SP went after him again; Hubbell refused to produce documents and was granted immunity [S135 C 2]; he then produced 13,120 pages of documents; litigation was about whether government could use documents for their incriminating content

b. Government made use of immunized act of production [S137 C2]

c. To use “foregone conclusion XE "Foregone conclusion test" ” rationale, government will have to show with reasonable particularity a prior awareness that the docs existed and were in (’s possession [S136 C1]

3) United States v. Doe TA \l "United States v. Doe" \s "United States v. Doe" \c 1 ; U.S. 1984; owner of sole proprietorships can invoke 5th A XE "5th A" ; 5th A does not protect against voluntarily prepared documents

a. 5th A XE "5th A"  provides no protection against surrender of voluntarily created docs b/c of their incriminating content

4) Compare Fisher TA \s "Fisher v. United States"  (5th A XE "5th A"  doesn’t protect against government use of incriminating private voluntarily created docs) with Boyd v. United States TA \s "Boyd v. United States"  (expansive view of 5th A: public had no entitlement to interfere w/possession of private property) 

5) Braswell v. United States; U.S. 1988; corporation owned by an individual not entitled to 5th A XE "5th A"  protection (5-4 vote)

a. Custodian (agent) has no personal interest; holds them in a representative capacity

b. Outcome-oriented judgment to not limit future white-collar prosecutions; no use immunity

b. Required Records Rule XE "Required Records Rule" : exception to documents as Testimony

1) Shapiro v. United States TA \l "Shapiro v. United States" \s "Shapiro v. United States" \c 1 ; U.S. 1948; compelled production of required business records does not implicate 5th A XE "5th A"  (“required records” exception to 5th A – if regulatory scheme aimed at criminals and non-criminals, then government can compel; if aimed at criminals only, then cannot compel)

a. Had ( conducted business as sole proprietorship, could raise 5th A XE "5th A" , but if corporation, no

b. Despite the existence of CTSI, 5th A XE "5th A"  privilege is overcome by RRR XE "Required Records Rule" 
2) Marchetti v. United States TA \l "Marchetti v. United States" \s "Marchetti v. United States" \c 1 ; U.S. 1968; properly asserted privilege (on accepting illegal gambling wagers) may not result in criminal punishment

a. ( required to keep records that he would not otherwise keep; this was nothing more than criminal law enforcement disguised as a regulatory scheme

3) Haynes v. United States TA \l "Haynes v. United States" \s "Haynes v. United States" \c 1 ; U.S. 1968; provisions aimed at inherently criminal activities causes ‘required records’ exception inapplicable; distinguished from Shapiro TA \s "Shapiro v. United States"  b/c none of these present:

a. Customarily kept

b. Statute would abrogate 5th A XE "5th A" 
c. [Most important] Shapiro TA \s "Shapiro v. United States"  involved non-criminal area of regulation, while Marchetti TA \s "Marchetti v. United States"  and Haynes TA \s "Haynes v. United States"  were directed at selected group of inherently criminal activities

4) California v. Byers TA \l "California v. Byers" \s "California v. Byers" \c 1 ; U.S. 1971; “hit and run” statute requiring information at the scene of car accidents did not infringe on privilege against compelled self-incrimination [606]

a. Can see this serving a non-criminal regulatory purpose (substantially, at least)

b. Berger: disclosure of identity is essentially a neutral act; not a high degree of IS

c. Same balancing process as regulatory and administrative searches – no warrant requirement if existence of regulatory scheme

i. Also, no requirement of individualized suspicion, in furtherance of regulatory scheme where state’s interest is sufficiently high to overcome individual’s interest

5) Baltimore City Dept. of Social Services v. Bouknight TA \l "Baltimore City Dept. of Social Services v. Bouknight" \s "Baltimore City Dept. of Social Services v. Bouknight" \c 1 ; U.S. 1990; 5th A XE "5th A"  inapplicable to an act of production of a child who was feared dead; use of 2 doctrines to find no 5th A privilege: [608]

a. Fisher TA \s "Fisher v. United States" : production doctrine; concept that she held the child in a representative capacity

b. RRR XE "Required Records Rule" : she’s subject to regulatory scheme worried about abuse of children

4. Procedural Aspect of Self-Incrimination

a. Incriminating

1) Use and derivative use immunity XE "Immunity:Use"  (more limited) does not preclude prosecution but it protects the person from having his/her statements used [S133] 

2) Transactional immunity XE "Immunity:Transactional"  (broad) prevents government from prosecuting you against responsive and truthful testimony (never protects you against prosecution of perjury) 

3) Immunity contradicts incrimination – it’s still compulsion, but no longer incriminating

b. Hoffman v. United States TA \l "Hoffman v. United States" \s "Hoffman v. United States" \c 1 ; U.S. 1951; court must sustain privilege if it cannot say that answers cannot possibly incriminate

c. Ohio v. Reiner TA \l "Ohio v. Reiner" \s "Ohio v. Reiner" \c 1 ; U.S. 2001; witness faced risk of self-incrimination even though she denied wrongdoing (babysitter, for death of child and injuries to brother), so valid grant of immunity

d. Kastigar v. United States TA \s "Kastigar v. United States" ; U.S. 1972; use-fruits immunity is a “rational accommodation b/w privilege and demands of government” [610] 

1) Burden is on government in claims of derivative use of immunity to prove “legitimate source wholly independent of compelled testimony” 

2) Doesn’t prohibit evidentiary use for decision on whether to indict or to accept plea bargain

e. United States v. Gallo TA \l "United States v. Gallo" \s "United States v. Gallo" \c 1 ; 2d Cir. 1988; “independent source” analysis – no Kastigar TA \s "Kastigar v. United States"  violation if information was sufficient w/o immunized testimony

f. New Jersey v. Portash TA \l "New Jersey v. Portash" \s "New Jersey v. Portash" \c 1 ; U.S. 1979; testimony extracted from immunized witness cannot be used as evidence even for impeachment purposes

1) United States v. Apfelbaum TA \l "United States v. Apfelbaum" \s "United States v. Apfelbaum" \c 1 ; U.S. 1980; evidence of lying could be used in subsequent prosecution for perjury, false statements, or obstruction of justice

2) Truthful immunized testimony cannot be used to impeach, but can be used for perjury

3) False immunized testimony can be used to impeach or for perjury

5. Confessions and Due Process XE "Due Process" 
a. Three provisions regulate admissibility of confessions:

1) Due Process XE "Due Process"  Clauses of 5th and 14th A’s (since 1936)

a. Suspect can waive Miranda rights, and if police then torture, it’s a Due Process XE "Due Process"  violation

b. V (voluntary) vs. VKI (voluntary knowingly intelligently): Miranda requires VKI for waiver

2) 6th A XE "6th A"  right to counsel (since 1964)

3) 5th A XE "5th A"  privilege against self-incrimination (since 1966)

b. Line of pre- TA \l "Massiah v. United States" \s "Massiah v. United States" \c 1 Massiah cases:

c. Brown v. Mississippi TA \l "Brown v. Mississippi" \s "Brown v. Mississippi" \c 1 ; U.S. 1936; whippings made confession involuntary

d. Spano v. New York TA \l "Spano v. New York" \s "Spano v. New York" \c 1 ; U.S. 1959; denial of access to attorney and extended pressure including lies and deception to elicit confession violates 14th A Due Process XE "Due Process"  (start of right to counsel) 

e. Bram v. United States TA \l "Bram v. United States" \s "Bram v. United States" \c 1 ; U.S. 1897; self-incrimination clause of 5th A XE "5th A"  used to invalidate involuntary confessions [626] 

1) Confession induced by “any direct or indirect promises, however slight” must be suppressed

2) Colorado v. Connelly TA \l "Colorado v. Connelly" \s "Colorado v. Connelly" \c 1 ; U.S. 1986; focus is on police misconduct rather than suspect’s state of mind (“command hallucinations” not sufficient) [630] 

a. Court insists that it must be state compulsion, not compulsion from another source

f. United States v. Rutledge TA \l "United States v. Rutledge" \s "United States v. Rutledge" \c 1 ; 7th Cir. 1990; test for voluntary DPC XE "Due Process"  confession: “overbearing of free will”; would exclude virtually all fruits of custodial interrogation [631-32] 

1) Alternative test: has government made it impossible for ( to make a rational choice? 

6. The Special Federal Standard; Massiah and Escobedo
a. Escobedo v. Illinois TA \l "Escobedo v. Illinois" \s "Escobedo v. Illinois" \c 1 ; U.S. 1964; short-lived experiment to extend 6th A XE "6th A"  to not yet charged suspects: Escobedo had become “accused” to deserved 6th A protection

1) Court in Escobedo embarked upon functional analysis that asks question of whether lawyer is any less useful pre-indictment vs. post-indictment

2) High-water mark about usefulness of lawyer

b. Massiah v. United States TA \s "Massiah v. United States" ; U.S. 1964; begins line of cases “full-blown 6th A XE "6th A"  right to counsel”

1) Facts: Massiah indicted on narcotics charge and free on bail; co-( (Colson) cooperating (unbeknownst to Massiah); Colson put wire in car, and conversations overheard by police and used @ trial against Massiah

2) Court: Massiah’s 6th A XE "6th A"  right to effective assistance of counsel had been violated

3) Global point: what do we want to do about confessions?  Allow/not allow?  Sometimes/never?

4) Focus after Escobedo TA \s "Escobedo v. Illinois" : when will we provide a lawyer (line b/w pre- and post-indictment)?

7. Miranda and its Impact

a. Miranda v. Arizona TA \s "Miranda v. Arizona" ; U.S. 1966; accused must be apprised of his rights and the exercise of those rights must be honored [636]

1) 5th A XE "5th A"  privilege against self-incrimination is fully applicable in period of custodial interrogation

2) Requirements: informed of right to remain silent; explanation that anything said can and will be used against him; informed of right to consult with a lawyer and have lawyer during interrogation; if indigent, lawyer will be appointed to represent him

3) Established limited 5th A XE "5th A"  right to counsel – right to be warned, not right to have counsel

4) Cornerstones of opinion:

a. Custodial interrogation is inherently coercive

b. Giving of the warnings dispels the coercion

5) Key theory is the theory of waiver: allows waivers by a suspect in the absence of counsel

6) Bright-line rule: for exculpatory or inculpatory statements (all statements P seeks to use)

7) 2-part WW analysis vs. 4-part WIIW analysis – Warnings Invocation Initiation Waiver

a. Pursuant to a lawful stop, Miranda TA \s "Miranda v. Arizona"  warnings don’t have to be given (from Terry TA \s "Terry v. Ohio" )

8) Schulhoffer: Miranda was radical in applying 5th A XE "5th A"  to context where there was no formal legal obligation to speak (at the stationhouse)

9) Made judicial review much easier at first blush – were warnings given?  Was there a waiver?

10) Educational function: obligated police to inform people what 5th A XE "5th A"  was about

8. Open Questions After Miranda
a. Impeaching a ( who takes the stand

1) Harris v. New York TA \l "Harris v. New York" \s "Harris v. New York" \c 1 ; U.S. 1971; Miranda warnings not constitutionally required, so Miranda-defective statements can be used for impeachment

a. This is the beginning of the erosion of Miranda TA \s "Miranda v. Arizona"  (only 5 years later)

b. Echo of Havens TA \s "United States v. Havens" : impeachment use of physical evidence allowed (no exclusionary rule)

c. Concerns: perjury by (, Miranda as sword, better ( assessment, marginal deterrence

d. Oregon v. Hass TA \l "Oregon v. Hass" \s "Oregon v. Hass" \c 1 ; U.S. 1975; reaffirmed Harris XE "Marginal Deterrence Theory" 
e. If ( takes the stand, the jury may hear about his inadmissible confession; if ( doesn’t take the stand, he loses opportunity to testify & chances of conviction increase

b. Fruit of the poisonous tree doctrine – 5th A exclusionary rule

1) Michigan v. Tucker TA \l "Michigan v. Tucker" \s "Michigan v. Tucker" \c 1 ; U.S. 1974; failure to give Miranda warnings to suspect doesn’t ruin testimony of witness found as a result of suspect’s statements

a. Tucker made false exculpatory statement that he was with Henderson; Henderson was fruit of poisonous tree (allowed)

2) Oregon v. Elstad TA \l "Oregon v. Elstad" \s "Oregon v. Elstad" \c 1 ; U.S. 1985; absent deliberately coercive or improper tactics in a pre-Miranda statement, a post-Miranda statement is admissible [665]

a. Limited exclusionary impact of Miranda on fruits of confession: 1: only if constitutional right violated; 2: violation of Miranda TA \s "Miranda v. Arizona"  doesn’t violate 5th
b. Fruit of poisonous tree here is 2nd confession (assuming voluntary) (allowed)

3) New York v. Quarles TA \l "New York v. Quarles" \s "New York v. Quarles" \c 1 ; U.S. 1984; Miranda-defective confession and physical evidence as a fruit can be used if obtained in emergency situation [625/670]

c. Dickerson TA \s "United States v. Dickerson" 
1) 18 U.S.  TA \l "§3501" \s "§3501" \c 2 §3501: attempt to reinstate totality of circumstances test and overrule Miranda TA \s "Miranda v. Arizona"  for federal cases

a. Davis v. United States TA \l "Davis v. United States" \s "Davis v. United States" \c 1 ; U.S. 1994; Scalia concurrence indicates willingness to consider 18 USCA §3501 TA \s "§3501"  as overruling Miranda TA \s "Miranda v. Arizona" 
2) United States v. Dickerson TA \s "United States v. Dickerson" ; U.S. 2000; Miranda TA \s "Miranda v. Arizona"  governs in both state and federal courts

a. Miranda is a constitutional decision (as nothing else will satisfy constitutional requirements), and can’t be overruled by Congress

b. Shaky intellectual basis (Scalia dissent); reaffirms Elstad TA \s "Oregon v. Elstad"  and Tucker TA \s "Michigan v. Tucker" 
i. Court: a constitutional rule was “announced” in Miranda TA \s "Miranda v. Arizona" , but it is as if it just appeared

d. Definition of the word “interrogation” (Innis and aftermath)

1) Rhode Island v. Innis TA \l "Rhode Island v. Innis" \s "Rhode Island v. Innis" \c 1 ; U.S. 1980; Miranda only when express questioning or its equivalent

a. Facts: ( was suspect in shooting death of cab driver; cops transporting him to station had conversation about how missing gun could harm child on the way to school, and he showed cops where the gun was

b. Holding: Innis was not interrogated by cop conversation among themselves

c. Definition of interrogation: “not only express questioning but also to any words … that the police should know are reasonably likely to elicit a response from the suspect” [682, C1]

d. Important question: what is the degree of compulsion we see in the interrogation?

2) Arizona v. Mauro TA \l "Arizona v. Mauro" \s "Arizona v. Mauro" \c 1 ; U.S. 1987; allowing wife to talk to husband is not police interrogation

a. Here (unlike Innis TA \s "Rhode Island v. Innis" ), police just attended w/a tape recorder

3) United States v. Calisto TA \l "United States v. Calisto" \s "United States v. Calisto" \c 1 ; 3d Cir. 1988; remark about daughter not directed at ( not reasonable to expect inculpatory response (not interrogation)

a. Reasoning: even though response expected, not reasonable to expect inculpatory response

4) Edwards v. Arizona TA \l "Edwards v. Arizona" \s "Edwards v. Arizona" \c 1 ; U.S. 1981; violation of “no initiation” rule after 5th A right to counsel has been invoked by (
a. Arizona v. Roberson TA \l "Arizona v. Roberson" \s "Arizona v. Roberson" \c 1 ; U.S. 1988; Edwards TA \s "Edwards v. Arizona" ’ 5th A right to counsel not offense-specific

5) Pennsylvania v. Muniz TA \s "Pennsylvania v. Muniz" ; U.S. 1990; “routine booking question exception” for standard questions police normally ask (not designed to elicit incriminatory admissions): exception even if the definition of interrogation would otherwise be satisfied [687]

e. Incomplete warnings

1) California v. Prysock TA \l "California v. Prysock" \s "California v. Prysock" \c 1 ; U.S. 1981; police should be given some flexibility in Miranda warnings as long as they imply the gist of the warnings

a. Duckworth v. Eagan TA \l "Duckworth v. Eagan" \s "Duckworth v. Eagan" \c 1 ; U.S. 1989; Court never insisted on exact wording of Warren’s opinion in Miranda
b. United States v. Cannell TA \l "United States v. Cannell" \s "United States v. Cannell" \c 1 ; 9th Cir. 1989; warnings insufficient b/c conveying the requirements of the law to the person in custody is the point of the warnings

2) Moran v. Burbine TA \l "Moran v. Burbine" \s "Moran v. Burbine" \c 1 ; U.S. 1986; 6th A XE "6th A"  doesn’t apply until suspect has been formally charged 

a. 2 requirements for waiver: free and deliberate choice; awareness of nature of right and consequences of abandoning it [692]

b. Facts: (’s sister had gotten ( a lawyer and that lawyer called police and had erroneously been told that there’d be no contact with ( until the next day

c. Valid waiver found: knowledge of the fact that lawyer was trying to prevent interrogation didn’t prevent the waiver from being VKI

i. Formulas that repeat: V (voluntary – free will); K and I (awareness both of the nature of the right being abandoned and the consequence of the decision to abandon it)

ii. K is the knowledge of the content of the Miranda TA \s "Miranda v. Arizona"  rights

iii. I looks to the mental condition of the ( (capacity to understand?)

3) Tague v. Louisiana TA \l "Tague v. Louisiana" \s "Tague v. Louisiana" \c 1 ; not waiver simply b/c warnings given and suspect confesses

4) Rice v. Cooper TA \l "Rice v. Cooper" \s "Rice v. Cooper" \c 1 ; 7th Cir. 1998; misconduct to extract a waiver (abusive practice) [694]

f. New set of issues: Warnings (W) – Invocation (I) – Initiation (I) – Waiver (W)

1) Michigan v. Mosley TA \l "Michigan v. Mosely" \s "Michigan v. Mosely" \c 1 ; U.S. 1975; even though invocation of right to silence means an interrogation must cease, doesn’t mean it can’t resume [703]

2) McNeil v. Wisconsin TA \l "McNeil v. Wisconsin" \s "McNeil v. Wisconsin" \c 1 ; U.S. 1991; police can initiate questioning on uncharged crimes b/c 6th A is offense-specific [714]

3) Brewer v. Williams TA \s "Brewer v. Williams" ; U.S. 1977; denial of 6th A XE "6th A"  right to assistance of counsel from Christian Burial Speech (right was not waived, but capable of being waived; dissent found waiver)

9. Confessions and the Sixth Amendment

a. 4 points on 6th A XE "6th A" :

1) 6th A XE "6th A"  right to counsel starts upon initiation of legal/judicial proceedings

a. NY courts had held that getting an arrest warrant initiates the process such that ( is then entitled to counsel

b. Timeline rules, not functional rules

2) Cops violated the 6th A XE "6th A"  in Massiah TA \s "Massiah v. United States"  and Brewer TA \s "Brewer v. Williams"  by deliberately eliciting incriminating statements

3) 6th A XE "6th A"  right to counsel is capable of being waived, even w/o counsel present

4) Pre-Edwards TA \s "Edwards v. Arizona" , question of who initiated was not a critical point

b. United States v. Henry TA \l "United States v. Henry" \s "United States v. Henry" \c 1 ; U.S. 1980; extended Massiah TA \s "Massiah v. United States"  rule to full blown right to counsel [733]

1) Facts: Henry given cellmate who was informant and paid for information

2) Test for voluntary 6th A confession: “intentionally creating a situation likely to induce Henry to make incriminating statements without the assistance of counsel”

c. Kuhlmann v. Wilson TA \l "Kuhlmann v. Wilson" \s "Kuhlmann v. Wilson" \c 1 ; U.S. 1986; no violation when undercover person “in close proximity” to (
1) Court: Henry TA \s "United States v. Henry"  distinguished b/c “no stimulation”

d. Maine v. Moulton TA \l "Maine v. Moulton" \s "Maine v. Moulton" \c 1 ; U.S. 1985; incriminating evidence of pending charges (but not charges under investigation) are inadmissible if state violates 6th A XE "6th A"  [736]

1) Facts: Moulton and co-( Colson indicted for receiving stolen auto parts; Moulton suggests killing a witness; Colson cooperates w/government; evidence used towards auto parts charge

2) Reasoning: investigatory interest in getting statements on uncharged crimes

e. Patterson v. Illinois TA \l "Patterson v. Illinois" \s "Patterson v. Illinois" \c 1 ; U.S. 1988; valid waiver when police go to lockup and give perfect Miranda TA \s "Miranda v. Arizona"  warning and ( waives or makes statements that would be valid Miranda TA \s "Miranda v. Arizona"  waiver [738]

1) Dissent would have required counsel to aide in decision for waiver to be valid 

a. Question of Knowledge: what must be transmitted in order to get a valid waiver

2) Patterson TA \s "Patterson v. Illinois"  rule would arguably not apply in Moran v. Burbine TA \s "Moran v. Burbine"  (until formally charged)

f. Michigan v. Jackson TA \l "Michigan v. Jackson" \s "Michigan v. Jackson" \c 1 ; U.S. 1986; if police violate “no initiation” rule, waiver is invalid [740]

1) Analogous to Edwards TA \s "Edwards v. Arizona"  – Jackson TA \s "Michigan v. Jackson"  is to 6th A XE "6th A"  as Edwards TA \s "Edwards v. Arizona"  is to 5th A XE "5th A" 
2) Adversary judicial proceedings had commenced, so therefore full-blown 6th A XE "6th A"  had attached

3) Wilcher v. Hargett TA \l "Wilcher v. Hargett" \s "Wilcher v. Hargett" \c 1 ; 5th Cir. 1992; Jackson TA \s "Michigan v. Jackson"  rule doesn’t apply unless ( asks

g. McNeil v. Wisconsin TA \s "McNeil v. Wisconsin" ; U.S. 1991; Jackson TA \s "Michigan v. Jackson"  rule doesn’t apply to crime #2, even if he’s invoked in crime #1  [741]

1) Reasoning: can’t preclude police from investigating other crimes if he hasn’t invoked on them

h. Texas v. Cobb TA \l "Texas v. Cobb" \s "Texas v. Cobb" \c 1 ; U.S. 2001; court refused to adopt broad definition of “related crime” – this allows initiation on more “crime #2s” by finding them unrelated

i. Exclusionary Rule:
1) Invalid wavier: Michigan v. Harvey TA \l "Michigan v. Harvey" \s "Michigan v. Harvey" \c 1 ; U.S. 1990; can use 6th A Jackson TA \s "Michigan v. Jackson"  violation (of “no initiation” rule) to impeach; similar to New York v. Harris TA \s "New York v. Harris"  – Miranda TA \s "Miranda v. Arizona" -violating [744]

2) No waiver, though one was possible: if 6th A Brewer TA \s "Brewer v. Williams"  violation, unclear about impeachment use 

3) No waiver possible: cannot use Massiah TA \s "Massiah v. United States" -violating confession to impeach: violation occurs at use; worried about compulsion: compulsion of ( is at its lowest; no interference, etc.

E. THE GRAND JURY

1. Background

a. States may elect to use different process (no grand jury) if they wish

1) In those states, prosecutors can charge by using instrument called “prosecutor’s information”

2. The Charge of the Grand Jury

3. The Procedures of the Grand Jury

a. Grand Jury Process: Rule 6 TA \l "Rule 6" \s "Rule 6" \c 4  [S 386]

b. Grand Jury Secrecy: Rule 6 TA \s "Rule 6" (e)(2) [S 387]

1) Then 2 pages of exceptions, many brought on by PATRIOT Act (relating secrecy rules)

2) Recording of grand jury testimony not constitutionally required; by statute in Rule 6 TA \s "Rule 6" (e)(1)

3) 18 USC §3500 TA \l "§3500" \s "§3500" \c 2  – defense attorney allowed to receive witness’ prior grand jury testimony (to check for consistency @ trial)

4) Butterworth v. Smith TA \l "Butterworth v. Smith" \s "Butterworth v. Smith" \c 1 ; U.S. 1990; state cannot impose a total ban on disclosure by grand jury witnesses after the grand jury’s term has ended [842]

a. Rationales: encourage people to come forward; prevent fleeing; preventing witness tampering; prevent public ridicule of those exonerated

b. Rationales are weaker after grand jury is completed; no deterrence rational

4. The Relationship of the Grand Jury to the Prosecutor and to the Court

a. Theories that can limit judicial supervision over the function of the grand jury

1) United States v. Chanen TA \l "United States v. Chanen" \s "United States v. Chanen" \c 1 ; 9th Cir. 1977; 3 actors – court, prosecutor, grand jury – all independent

5. The Grand Jury as a Protection Against Unjust Prosecution

a. Prosecutor misbehaved if it amounts to “overbearing the will of the grand jury… so that the indictment is that of the prosecutor rather than the grand jury” (indictment quashed) [FN28, 844]

1) If so, is there P/C w/o the tainting?

2) Government can also re-present to a different grand jury

6. The Evidence Before the Grand Jury

a. Costello v. United States TA \l "Costello v. United States" \s "Costello v. United States" \c 1 ; U.S. 1956; 5th A XE "5th A"  DPC XE "Due Process"  doesn’t require that evidence presented to grand jury be presentable at trial (need not be legally admissible – can be hearsay) [846]

b. United States v. Williams TA \l "United States v. Williams" \s "United States v. Williams" \c 1 ; U.S. 1992; no obligation to present exculpatory evidence to grand jury

1) Court does not impose supervision using federal supervisory power

2) Reasoning: grand jury is an investigatory body, not an adjudicatory body

c. DOJ manual: ‘when prosecutor is aware of substantial evidence, must be disclosed to grand jury before seeking indictment’ [850] 

7. The Grand Jury’s Powers of Investigation

a. Branzburg v. Hayes TA \l "Branzburg v. Hayes" \s "Branzburg v. Hayes" \c 1 ; U.S. 1972; scope of grand jury inquiry is broad (can subpoena press)

b. Limits on Grand Jury reach:

1) Overbreadth: not a ‘seizure’, yet we use 4th A XE "4th A"  logic for overbreadth doctrine analysis

a. United States v. Dionisio TA \l "United States v. Dionisio" \s "United States v. Dionisio" \c 1 ; U.S. 1973; grand jury subpoena is not a 4th A XE "4th A"  “seizure”

i. Supreme Court here rejects attempted limitation

2) Trial subpoena standard is not the grand jury subpoena standard

a. United States v. Nixon TA \l "United States v. Nixon" \s "United States v. Nixon" \c 1 ; U.S. 1974; trial subpoena must satisfy: relevancy, admissibility, and specificity

b. United States v. R. Enterprises, Inc.; U.S. 1991; Nixon test rejected for grand jury subpoenas (lower than P/C standard – “extremely high threshold for quashing”)

i. Grand Jury Subpoena Test: “no reasonable possibility that the category of materials the government seeks will produce information relevant to the general subject of the grand jury’s investigation” [854]

c. Court will interfere w/a grand jury investigation when:

1) P tries to use grand jury to gather evidence after indictment has been returned

2) Attempt to misuse the grand jury device for civil litigation

3) Abuse, e.g., Ealy v. Littlejohn TA \l "Ealy v. Littlejohn" \s "Ealy v. Littlejohn" \c 1 ; 5th Cir. 1978; grand jury harassment 

d. Currently, no right to counsel in the grand jury room 

1) Many states do allow counsel inside; always have right to step outside and confer w/counsel

e. Warnings that ought to be given to targets/subjects of an investigation:

1) Appearance before grand jury is not custody

2) US Atty manual: requires AUSA to give certain warnings (not constitutionally required) [856]

a. Must warn of general subject of grand jury’s inquiry, at least to extent that investigation won’t be compromised

b. Advise that they can not answer (5th A XE "5th A"  privilege)

c. Advise that answers can be used against them (consequences of surrendering 5th A XE "5th A"  privilege)

d. Can step outside to talk to counsel

e. 1st 2 parts of Miranda, but not the rest (attorney will be provided…)

3) Note: no private right of action to enforce; sole enforcement is internal & confidential to DOJ

F. THE RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL

1. Ineffectiveness and Prejudice

a. Standard was lower before  TA \l "Strickland v. Washington" \s "Strickland v. Washington" \c 1 Strickland – “farce of mockery of justice” standard

b. Strickland v. Washington TA \s "Strickland v. Washington" ; U.S. 1964; two-prong test for effective counsel: counsel’s performance was deficient and deficient performance prejudiced the defense [1215]

1) Key concern is accuracy and reliability of the result: unless undermined, no reversal

2) I: “Reasonably effective assistance” [1219, C2 @ bottom]; 4 notes:

a. Court declined (unlike 11th Cir. below) to write into its opinion a checklist by which we judge attorney performance [1220]

b. Court uses the phrase “the wide range of attorney performance” – so “reasonably effective performance” must only fall within a wide range

c. Court almost always refers to attorney’s ‘strategic choices’ – when they look at the performance prong, they overwhelmingly find a ‘strategic choice’

i. Wiggins v. Smith TA \l "Wiggins v. Smith" \s "Wiggins v. Smith" \c 1 ; U.S. 2003; this does not always prevail: restriction on ‘choices’

d. Strong presumption of competence

3) II: “reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different” [1222, C2] – source is United States v. Agurs TA \l "United States v. Agurs" \s "United States v. Agurs" \c 1 
a. Reasonable probability, not “more likely than not affected the outcome” (i.e., 50%)

c. Circumstances under which failure to file motion to suppress satisfies 1st prong (IAC – Ineffective Assistance of Counsel): [1230]

1) When no disclosure at all caused not by strategic choice but by ignorance of the law:

a. Kimmelman v. Morrison TA \l "Kimmelman v. Morrison" \s "Kimmelman v. Morrison" \c 1 ; U.S. 1986; failure to conduct pretrial discovery = ineffective

b. Cave v. Singletary TA \l "Cave v. Singletary" \s "Cave v. Singletary" \c 1 ; 11th Cir. 1992; ignorance of controlling legal standards (felony murder) = ineffective

c. Test to win reversal on appeal for lack of suppression motion:

i. Reasonable probability of success of suppression motion

ii. Reasonable probability that w/o the suppressed evidence, jury would have had a reasonable doubt

2) Deliberate trial strategies found to be “outside the range of professional competence”:

a. Failing to participate in a trial where your motion for additional time was denied (pouting)

b. Never objecting to objectionable evidence:

c. United States v. Wolf TA \l "United States v. Wolf" \s "United States v. Wolf" \c 1 ; 7th Cir. 1986; tactic of “no objections” = ineffective

d. Darden v. Wainwright TA \l "Darden v. Wainwright" \s "Darden v. Wainwright" \c 1 ; U.S. 1986; ( failed to overcome presumption of “sound trial strategy”; fear of prosecutor’s rebuttal = effective [1230]

d. Johnson v. Cabana TA \l "Johnson v. Cabana" \s "Johnson v. Cabana" \c 1 ; 5th Cir. 1986; if counsel receives seemingly reliable information from client, he has no duty to verify it (effective) [1235-36]

1) At some point, there is a duty to investigate

e. Lockhart v. Fretwell TA \l "Lockhart v. Fretwell" \s "Lockhart v. Fretwell" \c 1 ; U.S. 1993; prejudice not always found because effective assistance would have changed the outcome (currently unconstitutional evidence declared constitutional in a later case, so not entitled to “error in his favor”)

1) P used impermissible aggravating fact; ( given death penalty; while appeal pending, law changes and factor is permissible; 7-2 opinion; example of IAC (failure to object) w/o reversal

f. Guilty Pleas

1) Hill v. Lockhart TA \l "Hill v. Lockhart" \s "Hill v. Lockhart" \c 1 ; U.S. 1985; test for prejudice in advising ( to accept a plea: “but for counsel’s errors, would not have pleaded guilty and would have insisted on going to trial” = ineffective

2) Toro v. Fairman TA \l "Toro v. Fairman" \s "Toro v. Fairman" \c 1 ; 7th Cir. 1991; erroneously advising ( to reject a plea = ineffective

g. Appeal; 2 ways of IAC at appellate stage:

1) Failure to advise ( that he has right to take appeal; easily remedied…

a. Lozada v. Deeds TA \l "Lozada v. Deeds" \s "Lozada v. Deeds" \c 1 ; U.S. 1991; failure to inform of right to appeal or procedures = ineffective

2) Duty to consult w/client (sometimes) on whether to take appeal or not

a. Roe v. Flores-Ortega TA \l "Roe v. Flores-Ortega" \s "Roe v. Flores-Ortega" \c 1 ; U.S. 2000; to show prejudice, ( must demonstrate reasonable probability that but for counsel’s deficient failure to consult with him he would have timely appealed

h. Presumption of test being satisfied:

1) Solina v. United States TA \l "Solina v. United States" \s "Solina v. United States" \c 1 ; 2d Cir. 1983; lawyer had never passed bar, so total denial of counsel and per se prejudicial

G. DISCOVERY

1. The Basic Issues

a. Nature of discovery; paradigm = whether you’d advocate a rule of law to require disclosure by government of names and address of proposed witnesses; balanced arguments for/against [903]

2. Discovery on Behalf of the Defendant

a. Categories [911-920]; not going over all, but a few comments (see Rule 16 TA \l "Rule 16" \s "Rule 16" \c 4 )…

1) Co-defendant statements [912]:

a. Bruton v. United States TA \l "Bruton v. United States" \s "Bruton v. United States" \c 1 ; U.S. 1968; constitutional error to hold a joint trial where one defendant confessed and implicated codefendant and statement not admissible against codefendant

2) Too much disclosure [916]:

a. United States v. McDade TA \l "United States v. McDade" \s "United States v. McDade" \c 1 ; E.D.Pa. 1992; government must, to the best of abilities, tell defense what it doesn’t plan to use at trial

b. Balance of interests – not giving away case, but making government say what it won’t use

3. The Prosecutor’s Constitutional Duty to Disclose

a. 2 most frequent causes of miscarriages of justice:

1) Erroneous eyewitness identifications, including from victims, especially cross-racial

2) Prosecutorial misconduct, where evidence was suppressed

b. Here’s an area of law where exact formulations of legal tests matter – the actual words matter

c.  TA \l "Brady v. Maryland" \s "Brady v. Maryland" \c 1 Brady-Agurs TA \s "United States v. Agurs" - TA \l "United States v. Bagley" \s "United States v. Bagley" \c 1 Bagley line of cases:

1) Brady v. Maryland TA \s "Brady v. Maryland" ; U.S. 1963; withholding demanded evidence that may exculpate not allowed

2) United States v. Agurs TA \s "United States v. Agurs" ; U.S. 1976; test for materiality of newly discovered evidence: does the omitted evidence create a reasonable doubt that did not otherwise exist?

a. Brady v. Maryland TA \s "Brady v. Maryland"  in 3 situations: 

i. Prosecutor knows of false testimony

ii. Specific pretrial request

iii. Only general request for “Brady Material” (as here), in which case disclosure only required if might affect outcome of the trial

b. Identical evidence can be material in one case but not another

c. Objective test (intent unimportant): is ( guilty and did government misbehave?

d. Appellate court (w/o having presided over the trial) decides if reasonable jury would have a reasonable doubt over a suppression motion that’s been denied

e. Marshall/Brennan alternate formulation: only enough doubt needed to sway 1 person

3) United States v. Bagley TA \s "United States v. Bagley" ; U.S. 1985; nondisclosure of impeachment evidence requires reversal only when it might have affected outcome

a. Nature of the request: government did not disclose that their 2 principal witnesses had signed agreements with ATF to be paid for their undercover work

i. These were the only 2 government witnesses, so impeachment would be powerful

b. Legal standard: only if it might have affected the outcome of the trial

c. Marshall/Brennan alternate formulation: “all information known to the government that might reasonably be considered favorable to the (’s case”

4) Progeny of fact-bound cases:

a. Kyles v. Whitley TA \l "Kyles v. Whitley" \s "Kyles v. Whitley" \c 1 ; U.S. 1995; reaffirmed Brady TA \s "Brady v. Maryland" -Agurs TA \s "United States v. Agurs" -Bagley TA \s "United States v. Bagley"  line; suppression of exculpatory evidence implicates Brady TA \s "Brady v. Maryland"  rights even if prosecutor is unaware

b. Wood v. Bartholomew TA \l "Wood v. Bartholomew" \s "Wood v. Bartholomew" \c 1 ; U.S. 1995; withheld non-evidence [polygraph] information could not have been material in light of overwhelming evidence of guilt, so no violation

c. United States v. Boyd TA \l "United States v. Boyd" \s "United States v. Boyd" \c 1 ; 7th Cir. 1995; suppression of [absurd] impeachment evidence [sex and drugs] as violation; question is not perjury in a legal sense, but false testimony

i. Cooperating witnesses gave false testimony about current drug use along with undisclosed testimony about favors

ii. Reasonable probability that they would have been acquitted if not for improprieties:

1. Reasonable probability that jury would have disbelieved the essential testimony

2. Jury disbelief of the essential testimony resulting from witness perjury

iii. Deferential review – they were reviewing for abuse of discretion

d. United States v. Ruiz TA \l "United States v. Ruiz" \s "United States v. Ruiz" \c 1 ; U.S. 2002; government not required to disclose information that might impeach government witness or be used by defendant on an affirmative defense

1) Government need not disclose impeachment evidence before guilty plea (9-0)

2) Forcing government turn over information about witnesses before trial would force government to spend a lot more time on each case, even if it results in a guilty plea

e. Cases to preserve and disclose evidence – battle is about duty to preserve/investigate

1) California v. Trombetta TA \l "California v. Trombetta" \s "California v. Trombetta" \c 1 ; U.S. 1984; law enforcement officers not required by DPC XE "Due Process"  to keep breathalyzer samples for those samples to be admissible

2) Arizona v. Youngblood TA \l "Arizona v. Youngblood" \s "Arizona v. Youngblood" \c 1 ; U.S. 1988; no DPC XE "Due Process"  violation for not maintaining evidence unless bad faith by police

a. Failure to preserve semen samples in child molestation case, negligent at best

b. Brennan/Marshall dissent: police must preserve physical evidence that they reasonably know to have the potential to reveal characteristics of the criminal

c. Confidence in outcome isn’t undermined, only confidence in police investigatory process

d. Test for lost evidence: bad faith; when knowledge of exculpatory value at time evidence was lost/destroyed

H. GUILTY PLEAS AND BARGAINING

1. The General Issues

a. Pros and cons of system where most are plea bargains (Easterbrook vs. Schulhofer)

1) Notion that defendants sell their rights [962]

b. Permissibility/rationalization for sentencing concessions for guilty pleas

1) Plea bargains allow more efficiency and prosecutions / reported crimes (leading to deterrence), and (s to avoid trial and risks that they do not wish to take

2) Scott v. United States TA \s "Scott v. United States" ; D.C.Cir. 1969; if guilty plea, judge ‘might have been more lenient’ [965]

3) United States v. White TA \l "United States v. White" \s "United States v. White" \c 1 ; 5th Cir. 1989; affirming Sentencing Guideline 3E1.1 – reduced sentence for D’s who accept responsibility for their actions

a. ‘No corollary b/w reduction in sentence and penalty for going to trial’

c. Federal sentencing guidelines and how they augment prosecutorial power thus strengthening prosecutor’s power

1) Crimes get an offense level, then increased/decreased based on history, role, vulnerability of victim, etc.; criticized for being too rigid

a. Perhaps largest impact is on whether to cooperate

b. 4 grounds of particular concern to Congress:

i. (’s acceptance of responsibility

ii. (’s mitigating role in offense

iii. (’s decision solely to plead guilty

iv. (’s fulfillment of restitution obligations or attempt to remedy harm caused

c. Effect of Guidelines on plea-bargaining: prosecutors now alter charges

2) Upheld in United States v. Mistretta TA \l "United States v. Mistretta" \s "United States v. Mistretta" \c 1  (1989)

2. The Requirements for a Valid Guilty Plea

a. Problems of overcharging or prosecutorial vindictiveness (e.g., Bordenkircher v. Hayes TA \l "Bordenkircher v. Hayes" \s "Bordenkircher v. Hayes" \c 1 )

1) Bordenkircher v. Hayes TA \s "Bordenkircher v. Hayes" ; U.S. 1978; no rule prohibiting prosecutor from acting forthrightly in dealings with defense (saying he’ll charge more if no plea deal) [972]

a. Facts: ( indicted in KY for passing a forged instrument; told that if he didn’t plead guilty he’d be recharged as a habitual offender; he didn’t plea, and got life in prison

2) Presumption of vindictiveness that might arise does not always arise, but only when increase in sentence is reasonably likely to be the product of actual vindictiveness

a. Alabama v. Smith TA \l "Alabama v. Smith" \s "Alabama v. Smith" \c 1  (1980): ( pleaded guilty of burglary and rape, then moved to vacate for insufficient counsel; on retrial, much longer sentence (upheld)

b. VKI – Voluntary Knowing Intelligent Plea

1) United States v. Caro TA \l "United States v. Caro" \s "United States v. Caro" \c 1 ; 9th Cir. 1993; prosecutor must alert court to the fact that codefendants are entering into a package deal

2) Separate lawyers: as a generalization, multiple (s can have the same counsel (Rule 44 TA \l "Rule 44" \s "Rule 44" \c 4  doesn’t prohibit); 2 values collide: right to counsel of choice and duty of loyalty on part of counsel

3) Rule 11 TA \l "Rule 11" \s "Rule 11" \c 4  has a whole list of things that are needed to satisfy Knowledge [S392-95]

4) Series of cases that discuss constitutional knowledge [977]

a. Henderson v. Morgan TA \l "Henderson v. Morgan" \s "Henderson v. Morgan" \c 1 ; U.S. 1976; guilty plea invalid unless ( advised of all elements

i. Max and Min penalties must also be told

ii. List on [979], plus deportation, need not be told

b. United States v. Ruiz TA \s "United States v. Ruiz" ; U.S. 2002; disclosure to ( not required as condition of plea [S 201]

i. Waiver of rights requires something very far short of full disclosure on everything rational and important on the Knowledge scale

c. Bousley v. United States TA \l "Bousley v. United States" \s "Bousley v. United States" \c 1 ; U.S. 1998; not understanding charge (definition of “used” – brandishing or shooting a gun – later modified by Supreme Court) can lead to invalid plea

i. Juxtapose with: Brady v. United States TA \l "Brady v. United States" \s "Brady v. United States" \c 1 ; U.S. 1970; plea upheld despite lack of VKI of true penalty (death penalty)

c. Competency to plead guilty

1) Godinez v. Moran TA \l "Godinez v. Moran" \s "Godinez v. Moran" \c 1 ; U.S. 1993; validity also dependent on whether ( is competent to plead (also need knowing and voluntary)

d. Secret promises, doctrine of plain error XE "Plain error" 
1) Blackledge v. Allison TA \l "Blackledge v. Allison" \s "Blackledge v. Allison" \c 1 ; U.S. 1977; proper procedures (reading from printed form did not explain openness of plea bargaining) must be adhered to at trial level

a. ( didn’t understand that he could discuss plea bargain

b. Under Rule 11 TA \s "Rule 11" , judge is to talk to ( in the open (entitled to do this under oath)

2) Federal judges are not required to accept a plea bargain and cannot participate in the plea bargain process

a. Many states do have active judges in plea discussions

b. Commentators believe that NY plea system would grind to a halt w/o judicial participation

e. Rule 11 TA \s "Rule 11"  – finality of pleas and withdrawal of pleas

1) Santobello v. New York TA \l "Santobello v. New York" \s "Santobello v. New York" \c 1 ; U.S. 1971; plea agreement enforceable under ( principles [990]

a. (’s deal with 1st P breached by new P

b. On remand, 2 choices for judge: plea w/d; new sentencing proceeding before a new judge

i. He did not want another judge b/c original deal was before lenient judge

f. Conditional guilty pleas

1) ( can agree to plead guilty and still preserve the right to appeal a legal issue (Rule 11 TA \s "Rule 11" (a)(2))

I. CONSTITUTIONALLY BASED PROOF REQUIREMENTS

1. Proof Beyond a Reasonable Doubt Generally

a. In Re Winship TA \l "In Re Winship" \s "In Re Winship" \c 1 ; U.S. 1970; DPC XE "Due Process"  requires government to prove every element of crime beyond a reasonable doubt [1037]

1) 1st holding that proof beyond a reasonable doubt (BRD) was required

2) Small differences in words have enormous consequences (e.g., jury instructions)

2. Reasonable Doubt Jury Instructions

a. Phenomenon of jury instructions: 1/3 of appellate arguments are for erroneous jury instructions

b. Reversals occur when an erroneous BRD instruction leads jurors to believe standard is too high and they therefore vote to convict

1) Sullivan v. Louisiana TA \l "Sullivan v. Louisiana" \s "Sullivan v. Louisiana" \c 1 : defective BRD instruction is reversible error [FN15, 1040]

2) Cage v. Louisiana TA \l "Cage v. Louisiana" \s "Cage v. Louisiana" \c 1 ; U.S. 1990; defective instruction where reasonable doubt = “grave uncertainty” and “actual substantial doubt” (reversal)

3) Contrast with Sandoval v. California TA \l "Sandoval v. California" \s "Sandoval v. California" \c 1 , Victor v. Nebraska TA \l "Victor v. Nebraska" \s "Victor v. Nebraska" \c 1  (U.S. 1994); “abiding conviction” of guilt acceptable (no reversal)

a. Sandoval and Victor tell you that there can be counterbalancing language to what you think is an erroneous instruction and as a whole jury understood

b. Very little understanding of actual juror understanding of instructions

3. The Scope of the Reasonable Doubt Requirement

a.  TA \l "Apprendi v. New Jersey" \s "Apprendi v. New Jersey" \c 1 Apprendi Line Of Cases (9 total); history:

1) Williams v. New York TA \l "Williams v. New York" \s "Williams v. New York" \c 1 ; U.S. 1949; sentencing facts need not be proven beyond a reasonable doubt (only by preponderance; and by judge)

2) Mullaney v. Wilbur TA \l "Mullaney v. Wilbur" \s "Mullaney v. Wilbur" \c 1 ; U.S. 1975; DPC XE "Due Process"  requires prosecution to prove beyond a reasonable doubt all elements of crime (heat of passion) – cannot be shifted to affirmative defense

3) Patterson v. New York TA \l "Patterson v. New York" \s "Patterson v. New York" \c 1 ; U.S. 1977; upheld NY statute placing burden on ( to prove extreme emotional disturbance by preponderance after P proved intentional homicide

a. Intent to kill (malice aforethought) is key element of homicide – ‘heat of passion’ was common law mitigating circumstance (P would have to disprove to establish premeditation)

b. Even in his dissent, Powell concedes that heat of passion could be abolished by state

i. Where P historically had burden (increased punishment and stigma), legislative burden shifting precluded (even though legislature could abolish element) [1047]

c. When burdens put on ( as affirmative defense, Mostly preponderance or reasonable production, but Leland v. Oregon TA \l "Leland v. Oregon" \s "Leland v. Oregon" \c 1  says burden of persuasion [1045]

4) McMillan v. Pennsylvania TA \l "McMillan v. Pennsylvania" \s "McMillan v. Pennsylvania" \c 1 ; U.S. 1986; permissible for PA to treat possession of firearm as sentencing factor (preponderance) instead of element of crime (beyond doubt)

a. Martin v. Ohio TA \l "Martin v. Ohio" \s "Martin v. Ohio" \c 1 ; U.S. 1987; upheld OH rule placing burden of persuasion on self-defense on (; affirmative defense overlaps a little with an element that P has to prove [1048]

i. Court: jury properly instructed on both P’s burden of all elements and self-defense

b. Montana v. Egelhoff TA \l "Montana v. Egelhoff" \s "Montana v. Egelhoff" \c 1 ; U.S. 1996; upheld MT statute prohibiting ( from introducing intoxication evidence to negate mental state requirement of homicide [1049]

i. State can eliminate the ability to negate mens rea by proof of voluntary intoxication

ii. At common law, not allowed into evidence, so MT may revert

b. Since 1998, 5 major decisions about what right to jury trial means at the end of the day

1) Almendarez-Torres v. United States TA \l "Almendarez-Torres V. United States" \s "Almendarez-Torres V. United States" \c 1 ; U.S. 1998; state can treat recidivism as sentencing factor rather than element of crime

2) Jones v. United States TA \s "Jones v. United States" ; U.S. 1999; jury fact-finding should not be removed from the process of increasing sentences

3) Apprendi v. New Jersey TA \s "Apprendi v. New Jersey" ; U.S. 2000; DPC XE "Due Process"  violation to include as increased sentence w/o jury determination (unless recidivism)

a. Judge had increased sentence beyond maximum otherwise allowed b/c “hate crime”

b. In this case, it’s like a new crime and must be tried/proven beyond a reasonable doubt; ( had right to have jury decide if crime was committed with racial animus

c. Ways of giving notice to (s:

i. Statutes: must be reasonably clear to allow people to conform their conduct to statute

1. Otherwise, strike down for vagueness

ii. Charging: we have to tell people what they’re charged with; what’s the name of the crime and the elements of the crime

iii. Penalty: indictment gives statute, so can look up penalties

d. Apprendi TA \s "Apprendi v. New Jersey"  at one end of the spectrum, Williams TA \s "Williams v. New York"  at the other

e. Compares to Winship, contrasts with McMillan
f. McMillan establishes mandatory minimum, Apprendi talks about maximum

4) Harris v. United States TA \l "Harris v. United States" \s "Harris v. United States" \c 1 ; U.S. 2002; Court reaffirms McMillan and traces to Apprendi
a. Effect of increased sentence for “brandishing” was to raise sentence from 5-10Y to 7-10Y

b. Apprendi distinguished:

i. Statute does not increase maximum penalty

ii. Jury’s verdict authorized judge to impose any sentence w/in statutory limits… even w/o any factual finding by judge

iii. Legislature channeled judicial discretion to a different range

c. Though stigmatizing and punitive, these facts are traditionally domain of judges [S 242]

d. Jones TA \s "Jones v. United States"  might not prevail b/c not traditional sentencing factor [S 238 C2]

5) Ring v. Arizona TA \l "Ring v. Arizona" \s "Ring v. Arizona" \c 1 ; U.S. 2002; capital cases too important to leave to judges 

a. Applied Apprendi TA \s "Apprendi v. New Jersey"  to death-penalty fact-finding

4. Proof of Alternative Means of Committing a Single Crime

a. Difference b/w elements and means: 

1) Elements have to be proven BRD (Winship TA \s "In Re Winship" )

2) New vocabulary – ‘means’; holding of court in Schad TA \s "Schad v. Arizona" : don’t have to prove means BRD

b. Schad v. Arizona TA \l "Schad v. Arizona" \s "Schad v. Arizona" \c 1 ; U.S. 1991; constitutionally permissible to define 1st-degree murder in a way that could be committed by alternative means, as long as such means “reasonably reflect notions of equivalent blameworthiness of culpability”

1) As to those alternative means, jury need not be unanimous and find BRD on 1 of 2 theories

2) Concerns:

a. Specificity and notice to ( so ( can prepare for trial; DP XE "Due Process"  notice

b. Forcing jury to deal w/factual detail; lose some confidence in BRD if disparate jury thinking

c. Richardson v. United States TA \l "Richardson v. United States" \s "Richardson v. United States" \c 1 ; U.S. 1999; underlying illegal activity [“3 federal narcotics offenses” under CCE (Continuing Criminal Enterprise) statute] is an element of the crime, not the means

1) Court: requirement of statute “series of violations of federal narcotics laws” (3 or more) is not merely a description of means, but jury must agree to 3 elements (and must find all elements)

2) When part of the crime is an underlying crime, court is more likely to treat as separate elements

J. TRIAL BY JURY

1. The Fundamental Right

a. Requirements of jury: impartiality and fair cross-section

b. Duncan v. Louisiana TA \l "Duncan v. Louisiana" \s "Duncan v. Louisiana" \c 1 ; U.S. 1968; jury trial requirement binding on states

2. What the Jury Decides

a. United States v. Gaudin TA \l "United States v. Gaudin" \s "United States v. Gaudin" \c 1 ; U.S. 1995; judge took element of materiality away from jury and decided as element of law [1080]

1) Judge cannot direct verdict or any element; all elements must be found BRD no matter how strong the evidence

3. Requisite Features of the Jury

a. 2 juxtaposed decisions: 

1) Williams v. Florida TA \l "Williams v. Florida" \s "Williams v. Florida" \c 1 ; U.S. 1970; Court upholds 6-person jury

2) Ballew v. Georgia TA \l "Ballew v. Georgia" \s "Ballew v. Georgia" \c 1 ; U.S. 1978; 5-person jury not okay

b. Rationales for larger juries: more debate; more likely to get consistent results

c. Unanimity

1) Apodaca v. Oregon TA \l "Apodaca v. Oregon" \s "Apodaca v. Oregon" \c 1 ; U.S. 1972; unanimity not required

2) ( is allowed to waive trial by jury altogether and have bench trial with consent of government, but not allowed to waive unanimity requirement except in cases like Sanchez v. United States TA \l "Sanchez v. United States" \s "Sanchez v. United States" \c 1 ; 11th Cir. 1986; right can be waived if jury unable to decide

d. Fair cross-sectionality 

1) Taylor v. Louisiana TA \l "Taylor v. Louisiana" \s "Taylor v. Louisiana" \c 1 ; U.S. 1975; don’t have to be a member of the class to have standing to bring a fair-cross-section claim [1095]

a. Fair-cross-section requirement violated by LA’s systematic exclusion of women 

2) Duren v. Missouri TA \l "Duren v. Missouri" \s "Duren v. Missouri" \c 1 ; U.S. 1979; 3 requirements for P to prove violation of fair-cross-section requirement: distinctive group; not fair and reasonable venire; result of systematic exclusion (state can show “incompatible with significant state interests”)

3) United States v. Fletcher TA \l "United States v. Fletcher" \s "United States v. Fletcher" \c 1 ; 9th Cir. 1992; 3 factors to define group: limiting factor, common thread or basic similarity, and community of interests (‘college students’ fails)

4. Jury Selection and Composition

a. Voir Dire examination

1) Supervisory power – power of Supreme Court and lower federal judges to promulgate rules for the conduct of trials in their courtrooms

a. In federal court, 75% do not allow lawyers to ask q’s – require submission of q’s from lawyers and then judge decides what to ask

b. Deference granted to district court judges, but not unlimited

2) Ham v. South Carolina TA \l "Ham v. South Carolina" \s "Ham v. South Carolina" \c 1 ; U.S. 1973; optional for trial judge to grant (’s request to ask jurors racial prejudice q’s in voir dire XE "Voir dire"  (erred here in not asking) (ok to not ask beard prejudice Q)

a. Test for racial prejudice questions: are racial issues inextricably bound up w/conduct of the trial (reformulated in  TA \l "Ristaino v. Ross" \s "Ristaino v. Ross" \c 1 Ristaino v. Ross) [1103 C2]

3) Ristaino v. Ross TA \s "Ristaino v. Ross" ; U.S. 1976; test for racial prejudice questions: totality of circumstances
4) Rosales-Lopez v. United States TA \l "Rosales-Lopez v. United States" \s "Rosales-Lopez v. United States" \c 1 ; U.S. 1981; no reversal for not allowing racial prejudice Q

a. Plurality said that judge must make such an inquiry when requested by ( accused of violent crime when ( and victim are of different racial/ethnic groups (supervisory power)

5) Mu’Min v. Virginia TA \l "Mu’Min v. Virginia" \s "Mu’Min v. Virginia" \c 1 ; U.S. 1991; state trial judge is not obliged to question prospective jurors individually about pretrial publicity; questioned in panels of 4 [1105] 

6) Morgan v. Illinois TA \l "Morgan v. Illinois" \s "Morgan v. Illinois" \c 1 ; U.S. 1992; rejecting Q about automatically applying death penalty insufficient under DPC XE "Due Process"  [1106]

7) Turner v. Murray TA \l "Turner v. Murray" \s "Turner v. Murray" \c 1 ; U.S. 1986; death sentence invalid when racial prejudice voir dire XE "Voir dire"  Q refused (black male accused of murdering white male); judge maintains discretion – no complaint unless specific voir dire XE "Voir dire"  request

a. Refusal to ask w/regard to penalty found to be reversible error

b. Challenges for Cause

1) Key point is whether individuals can sit as fair and impartial jurors

2) Witherspoon v. Illinois TA \l "Witherspoon v. Illinois" \s "Witherspoon v. Illinois" \c 1 ; U.S. 1968; question about death penalty “scruples” too general

a. Many important cases in this area arise in death penalty context

b. IL statute too broad: allowed exclusion of “general exceptions” to or “scruples” against DP

3) Wainwright v. Witt TA \l "Wainwright v. Witt" \s "Wainwright v. Witt" \c 1 ; U.S. 1985; DP ‘interfering’ with ability to judge can be excused [1111]

a. Exclusion of particular juror not improper; deference shown to trial judge's conclusion; bias need not be shown with unmistakable clarity (adequate clarity needed)

b. Standard: whether views would prevent or impair duties as juror in accordance w/instructions and oath [1112]

c. Can be exclusion based on impartiality or other statutory reasons; e.g., competency (must be able to render competent service)

c. Death Qualified Juries

1) Lockhart v. McCree TA \l "Lockhart v. McCree" \s "Lockhart v. McCree" \c 1 ; U.S. 1986; removal for opposition to DP not prohibited by constitution (“death qualified” jury okay)

2) Buchanan v. Kentucky TA \l "Buchanan v. Kentucky" \s "Buchanan v. Kentucky" \c 1 ; U.S. 1987; not denied impartial jury when tried w/another ( facing death penalty

3) Juxtapose Ross and Gray:

a. Gray v. Mississippi TA \l "Gray v. Mississippi" \s "Gray v. Mississippi" \c 1 ; U.S. 1987; per se rule requiring invalidation of death sentence from jury which had improper exclusion

i. Test for death qualified jury: whether panel as a whole could’ve been affected by error

b. Ross v. Oklahoma TA \l "Ross v. Oklahoma" \s "Ross v. Oklahoma" \c 1 ; U.S. 1988; peremptory challenges not of constitutional dimension; error with respect to juror who did not sit did not require reversal

i. Forced to use peremptory on what should have been cause

ii. Court: no reversal b/c no evidence that ( was judged by anything but impartial jury

iii. After showing error, no remedy unless you can show that 1 of 12 was not impartial

5. Peremptory Challenges

a. Introduction

1) Swain v. Alabama TA \l "Swain v. Alabama" \s "Swain v. Alabama" \c 1 ; U.S. 1965; peremptory challenges (w/o reason, w/o inquiry) assure the parties that the jurors will decide on the basis of the evidence and not otherwise; EPC protects against biased peremptories (but not in a given case, only over time) 

2) Batson v. Kentucky TA \l "Batson v. Kentucky" \s "Batson v. Kentucky" \c 1 ; U.S. 1986; Purposeful racial discrimination in selection of the venire violates EPC; 3-step process:

a. Prima facie case of purposeful discrimination if totality of relevant facts gives inference of discriminatory purpose

i. Contrary to Swain TA \s "Swain v. Alabama" , ( can make out DPC XE "Due Process"  claim based on his/her own case alone

b. Burden then shifts to State to come forward with neutral explanation for challenges

c. Court will then decide if purposeful discrimination

i. Follows employment law paradigm for establishing unlawful discrimination: challenge must be allowed unless purposeful discriminatory intent

b. Doctrine of 3rd-party standing

1) Powers v. Ohio TA \l "Powers v. Ohio" \s "Powers v. Ohio" \c 1 ; U.S. 1991; white male has standing to bring Batson TA \s "Batson v. Kentucky"  claim for exclusion of blacks; 3rd-party standing: injury in fact; close relation to 3rd-party; hindrance to 3rd-party bringing own claim

c. Applicability of Batson TA \s "Batson v. Kentucky"  to civil cases

1) Edmonson v. Leesville Concrete Co. TA \l "Edmonson v. Leesville Concrete Co." \s "Edmonson v. Leesville Concrete Co." \c 1 ; U.S. 1991; private litigant in civil case cannot use peremptory challenges to exclude jurors on account of race

d. Applicability of Batson TA \s "Batson v. Kentucky"  to challenges by defense lawyer

1) Georgia v. McCollum TA \l "Georgia v. McCollum" \s "Georgia v. McCollum" \c 1 ; U.S. 1992; P has 3rd-party standing to assert EP rights of jurors excluded on racial grounds; ( cannot use peremptories racially

a. For 6th A XE "6th A"  analytic purposes, right to impartial jury sufficiently protected by voir dire XE "Voir dire" , challenges for cause, and peremptory challenges for those actually racially biased

b. Thomas concurrence; 2 points: [1130]

i. Black (s will rue the day they went down this road…

ii. Court has put rights of citizen to sit on jury above rights of (, even though (’s on trial

e. What remedies are/should be available for Batson TA \s "Batson v. Kentucky"  error against (
1) United States v. Annigoni TA \l "United States v. Annigoni" \s "United States v. Annigoni" \c 1 ; 9th Cir. 1995; harmless error for erroneous rejection of (’s peremptory strike (no constitutional right to peremptory challenge) [1132]

a. Jury that actually sat was impartial (untainted); 6th A XE "6th A"  right to impartiality not violated

b. Batson TA \s "Batson v. Kentucky"  and Powers TA \s "Powers v. Ohio"  represented unlawful exclusions and so in addition to alleged harm to ( is claim of harm to excluded juror; w/erroneous inclusion, no similar harm

2) United States v. Blotcher TA \l "United States v. Blotcher" \s "United States v. Blotcher" \c 1 ; 4th Cir. 1998; conviction reversed b/c ( had race-neutral explanation (circuit split)

a. Test for discriminatory jury: look at impartiality of jury that actually sat

f. Applicability of Batson TA \s "Batson v. Kentucky"  to gender

1) J.E.B. v. Alabama TA \l "J.E.B. v. Alabama" \s "J.E.B. v. Alabama" \c 1 ; U.S. 1994; EPC prohibits peremptory challenge on gender (“heightened scrutiny XE "Hightened scrutiny" ” test)

a. Test for race-based challenge: strict scrutiny XE "Srict scrutiny" 
b. Test for gender-based challenge: intermediate scrutiny (under EPC) or heightened scrutiny XE "Hightened scrutiny" 
c. Even one erroneous exclusion is constitutional error; this isn’t about the jury that sits, but about the process of selecting the jury

g. What is a prima facie case under Batson TA \s "Batson v. Kentucky" 
1) United States v. Esparsen TA \l "United States v. Esparsen" \s "United States v. Esparsen" \c 1 ; 10th Cir. 1991; no single factor dispositive of prima facie case (many possibly considered), but striking all from a group is likely

h. What explanations by a prosecutor will suffice under step 2 of 3-part test

1) Follows employment law – legitimate non-discriminatory reason for action taken

a. Inconsistent responses to occupational-based challenges

b. At 2nd stage, where burden is only production, just need rational basis; in reality, as long as rational basis, exclusions are okay (unless race/gender)

2) Purkett v. Elem TA \l "Purkett v. Elem" \s "Purkett v. Elem" \c 1 ; U.S. 1995; neutral explanation (step 2) doesn’t need to be persuasive or even plausible – step 3 evaluates [1136]

i. Hernandez TA \l "Hernandez v. New York" \s "Hernandez v. New York" \c 1  and issue of disparate impact XE "Disparate impact"  vs. intentional discrimination XE "Intentional discrimination" 
1) Hernandez v. New York TA \s "Hernandez v. New York" ; U.S. 1991; Hispanics also have DPC XE "Due Process"  right to non-discrimination; race-neutral explanation as something based on anything other than race (language) – disparate impact XE "Disparate impact"  is not conclusive [1137]

a. Question about whether bilingual jurists would be bound by translation of witnesses

b. 2 theories, both under employment law:

i. Intentional discrimination XE "Intentional discrimination"  – P must sustain burden of proving intention to discriminate

ii. Disparate impact XE "Disparate impact"  (statutory) – P can win showing statistical disparity on ostensibly neutral job requirement

1. Employer can offer that job requirement is ‘consistent w/business necessity’

c. Hernandez TA \s "Hernandez v. New York"  illustrates that intentional discrimination XE "Intentional discrimination"  is prohibited (not disparate impact XE "Disparate impact" )

6. Preserving the Integrity of Jury Deliberations

a. Juror performance

1) Juror competence – there are statutory requirements of competence (not educational level)

2) Anonymous juries [1140]

a. 2 types of anonymity: names and addresses w/held; ethnicity/religious background w/held

i. Anonymous juries are exception and not the rule 

ii. Issue: fair cross-sectionality: non-anonymous juries help ( be confident about cross-sectionality; erroneous granting of anonymous jury implicates 6th A XE "6th A"  rights

iii. Reasons need to be articulated for anonymous jury

b. United States v. Barnes TA \l "United States v. Barnes" \s "United States v. Barnes" \c 1 ; 2d Cir. 1979; anonymity allowed to protect from harassment and threats

c. Compare Tutino TA \l "United States v. Tutino" \s "United States v. Tutino" \c 1  with Sanchez TA \l "United States v. Sanchez" \s "United States v. Sanchez" \c 1 :

i. United States v. Tutino TA \s "United States v. Tutino" ; 2d Cir. 1989; jury instructions to counteract anonymity of jury, needed b/c of organized crime, history, serious penalties, and media

1. Reasons for anonymity: serious penalties faced; previous attempts to tamper w/jury; known organized crime associations; prior extortion and narcotics convictions; media protection

ii. United States v. Sanchez TA \s "United States v. Sanchez" ; 5th Cir. 1996; no anonymity required: no organized crime, no evidence of interference; no indication of excessive publicity

1. Conviction reversed for incorrectly granted anonymous jury

b. Judicial control of juror performance

1) United States v. Olano TA \l "United States v. Olano" \s "United States v. Olano" \c 1 ; U.S. 1993; allowing alternate jurors during deliberations is deviation from Rule 24 TA \l "Rule 24" \s "Rule 24" \c 4 (c), but didn’t prejudice (s “specifically or presumptively” [1149]

a. Verdict need not be overturned for violation (alternative juror sits in on deliberations)

b. Illustrates difference b/w plain error XE "Plain error"  and error (failure to make objection); if objection was made, it would have been overturned

c. If alternate juror has to go in (someone’s sick, etc.), deliberations start de novo
c. Allen Charge XE "Allen Charge"  (Dynamite Charge)

1) Concern about the power and force of judiciary leading jurors to be intimidated about holding their view in the jury room (being a holdout)

a. Problems occur if judge asks for actual split in jury room before Allen charge XE "Allen Charge" 
2) Allen v. United States TA \l "Allen v. United States" \s "Allen v. United States" \c 1 ; U.S. 1896; charge to encourage jury to come to consensus

3) United States v. Webb TA \l "United States v. Webb" \s "United States v. Webb" \c 1 ; 8th Cir. 1987; modified Allen charge XE "Allen Charge:Modified" : elements: majority may favor acquittal; government has burden of proof beyond reasonable doubt; majority and minority should reexamine views; no juror should abandon views; jury can deliberate as long as necessary [1143]

4) Differences between Allen Charge XE "Allen Charge"  and Modified Allen Charge XE "Allen Charge:Modified" :

a. No juror should abandon view

b. Jury is free to deliberate as long as necessary

c. Both majority and minority should reexamine their points of view

7. The Trial Judge and the Right to Jury Trial

a. Bracy v. Gramley TA \l "Bracy v. Gramley" \s "Bracy v. Gramley" \c 1 ; U.S. 1997; discovery exceptions permitted under Rule 6 TA \s "Rule 6" (a) if good cause

b. Sullivan v. Louisiana TA \s "Sullivan v. Louisiana" ; U.S. 1993; trial judge cannot direct guilty verdict in criminal jury trial

c. Doctrine of nullification XE "Nullification" 
1) Issues: Is nullification XE "Nullification"  permissible?  Should jurors be instructed / charged on the law?

2) Closely analogous to necessity defense

3) United States v. Thomas TA \l "United States v. Thomas" \s "United States v. Thomas" \c 1 ; 2d Cir. 1997; jury nullification XE "Nullification"  (acquitting the obviously guilty) dangerous: juror has no right to nullify, but essentially unreviewable [1157]

a. Court argued against nullification XE "Nullification" , but reversed b/c “may not delve deeply into juror’s motivations”

8. The Jury Verdict

a. Inconsistent verdicts, lesser-included offenses, waiving jury

1) Dunn v. United States TA \l "Dunn v. United States" \s "Dunn v. United States" \c 1 ; U.S. 1932; jury verdicts valid even if inconsistent

a. Mathews v. United States; U.S. 1988; inconsistent defenses allowed

2) United States v. King TA \l "United States v. King" \s "United States v. King" \c 1 ; 8th Cir. 1977; jury can convict of charged or any lesser included offense

a. Schmuck v. United States TA \l "Schmuck v. United States" \s "Schmuck v. United States" \c 1 ; U.S. 1989; an offense is a lesser included offense if each element is also present in more serious offense

3) Singer v. United States TA \l "Singer v. United States" \s "Singer v. United States" \c 1 ; U.S. 1965; no unilateral right to waive jury trial
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Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 

Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 

Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense.
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