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Arrests

Arrest Warrants 

· generally not required unless:
· police entered a private home (Payton)
· exception for exigent circumstances

· exception inapplicable for minor offenses (Welsh)
· remedy for violation (illegal search but not illegal arrest)
· is exclusion of evidence seized

· but not prevention of trial

· also not exclusion of fruits of arrest (Harris)
· special rules for third parties:
· if arresting third party, then search warrant also required (Steagald)
· third party social guests also entitled to arrest warrant (Olson)
· passing third party business guests not entitled to search warrant (Carter)
· AND no exigent circumstances exist
· Arrest permissible where risk of destruction of evidence

· Arrest permissible where in “hot pursuit” and suspect ducks into house
Reasonability of Arrest

· arrest for traffic violation or misdemeanor reasonable if there is P/C (Atwater) [c.f. Welsh in which arrest prohibited in dwelling for DUI, despite exigency]

· deadly force may render arrest unreasonable unless suspect poses immediate threat to officer/others and necessary to prevent escape (Tennessee v. Garner)

· Remedy for violation:

· exclusion of evidence seized incident to arrest may be possible (if excessive use of force necessary to procure evidence)

· no defense to prosecution
Searches and Seizures

REOP Analysis (Did a Search Occur?)
· REOP requirements:

· actual, subjective expectation of privacy

· society recognizes expectation as reasonable
· trespass relevant but not dispositive
· physical invasion is more intrusive than visual invasion (Bond, c.f., Ciraolo, Riley, Dow Chemical)

· transfer to third person may eliminate REOP

· applies to bank records (Miller)

· applies to telephone pen record (no REOP in numbers called) (Smith v. Maryland)

· but privacy interest may remain as with mailed packages
· no REOP in contraband, therefore allowing yes/no test of substance to determine if contraband is acceptable (Jacobsen, Place)

· usually no REOP in trash/abandoned property (Greenwood)

· may be different if trash on property rather than curbside
· abandonment usually not presumed where defendant drops property when approached by police
· no REOP in prison cell
· generally no REOP in what is in “plain view”

· police use of mechanical devices to enhance view permissible
· sophisticated devices permissible if
· from permissible vantage
· information could have been gotten without device (Knotts, Karo, Dow Chemical)

· but use of devices not in “general public use” violates REOP (Kyllo)
· rule generally limited to “interior of home”

· always permissible if warrant obtained

· aerial observation permissible for if from location that is legal to public and public makes use of (Florida v. Riley)

· “plain touch” corollary permissible if officer has legal right to do touching (Minnesota v. Dickerson, c.f., Bond)

· does not generally apply to contents of containers
· exception is automobiles
Probable Cause Analysis
· required for a full-scale search/arrest (less severe intrusions not requiring P/C include regulatory searches and “stop and frisks”)

· sufficient for reasonable person to think more likely than not that proposed search/arrest justified

· required for issuance of warrant
· different standard for arrest vs. search

· arrest: more likely than not that a violation of the law has been committed and that the person to be arrested committed the violation
· search: more likely than not that specific items to be searched for are connected with criminal activities and will be found in place searched

· only evidence presented to magistrate relevant in evaluation
· if officer intentionally/recklessly presents false information, such information not permitted to weigh in P/C evaluation (Franks v. Delaware, c.f. Maryland v. Garrison)

· determination on review is mixed question of law and fact, done de novo
· examples of relevant evidence that can be considered in P/C determination:

· suspect’s flight when approached

· physical clues (e.g. footprints, fingerprints)

· suspect’s voluntary admissions
· suspicious or surreptitious conduct

· suspect’s previous criminal record
· suspect’s presence in high crime area
· informant information subject to totality of circumstances test (Gates)
· veracity and basis of knowledge are relevant considerations

· strong showing on one factor may compensate for weakness on other

· corroboration also contributes to finding of P/C

· includes corroboration of innocent activity
· opens door to greater use of anonymous tips
· police need not disclose identity of informant
· where one officer acting on statement of another, officer making statement/alert must have P/C (Whiteley v. Warden)
Warrantless Seizure

· seizure justified where R/S object is/contains contraband
· destruction of small amount may be permissible to determine identify
· location in “plain view” does not automatically give right to seize
· may seize objects discovered in course of legal search if sufficiently connected to criminal activity that warrant could have issued
· there is no requirement of inadvertence (Horton)
Warrantless Search

· warrant generally required for search/seizure of property unless:

· SITA of area within arestee’s control
· Exigent circumstances (e.g. “hot pursuit,” destruction of evidence, harm to persons)

· Evidence is in “plain view”

· Automobile exception allows “inventory search”

· Person consents to search

· “Stop and frisk” search based on R/S

· Regulatory search

Search Incident to Arrest (SITA)

· restricted to area within defendant’s immediate control (Chimel)

· search area generally loosely constructed (includes immediately adjoining spaces)
· does not prohibit “protective sweep” of premises given reasonable belief based on “articulable facts” that another dangerous person present (Maryland v. Buie)
· also allows officer to physically accompany arrestee (Chrisman)

· accompaniment does not require exigent circumstances
· for automobiles bright line rule allows search of entire passenger compartment and containers for “custodial arrest” (Belton)
· tenuously applies to defendant cuffed in squad car (Thornton)

· also applies to “recent occupant” (Thornton)

· but not justified for mere citations (Knowles v. Iowa)
· does allow search of closed containers in which there is P/C to believe object of search will be found (Ross)

· does not extend to trunk unless P/C as to trunk exists (Ross)

· still may not be “remote in time or place from arrest” (Chadwick)

· timing of search somewhat flexible
· search before arrest permitted where contemporaneous (Rawlings)

· but may not be used to provide P/C (Smith v. Ohio)

· search after arrest of suspect’s person legal where could have been made at arrest (Edwards)

· also justified by right to inventory suspect before incarceration (Lafayette v. Illinois)
· but intrusion into suspect’s body not permitted unless exigency present (Schmerber)

· less permissible where police return to scene (Davis)

· also applicable to arrests for minor crimes/traffic violations where custodial arrest occurs (Robinson, Gustafson)

· search may be justified solely by desire for evidence (c.f. exigency)
· such search limited to search of person; no search of car (Robinson)

· note that prohibited for non-custodial arrest (Knowles)
· pretextual stop where R/S present does not invalidate SITA (Whren)
· likely extends to pretextual arrest where P/C present
· motivated by:

· frustration of arrest by escape risk
· preservation/discovery of evidence
· safety risk to officer

Exigent Circumstances
· include:

· imminent destruction of evidence (Illinois v. McArthur)
· may justify otherwise unreasonable seizure so long as no more restrictive than and lasting no longer than reasonably necessary (McArthur)
· preventing imminent harm to persons
· “hot pursuit” of a suspect
· justifies search for weapons and seizure of evidence found during such search (Warden v. Hayden)
· do not automatically justify search of murder scene (Mincey)
“Plain View” Doctrine

· requires that:

· officer be legally on premises
· incriminating nature must be apparent for items seized (i.e. P/C that object is incriminating, R/S does not suffice) (Arizona v. Hicks; Minnesota v. Dickerson)
· officer have lawful right of access to object
· does not require that discovery be inadvertent (Horton v. California)

Automobile Searches
· “Carroll Doctrine” says no warrant requirement where P/C to believe car contains or itself is criminal evidence
· allows search of entire car (c.f. Belton search of just passenger’s compartment)

· search right extends to passengers’ containers, even if no P/C for them exists (Wyoming v. Houghton)

· probably does not extend to search of passengers’ persons
· search permissible even after arrest when car at stationhouse (Chambers v. Maroney)

· delayed search right extends to containers found in car (Johns)

· rationale: seizure of car justified and search at arrest justified, therefore no different “practical consequences” of later search
· seizure permissible even where warrant could have been obtained (Florida v. White)

· justifies search of container in car even where P/C exists for container but not entire car (Acevedo)

· rationales for automobile exception:

· mobility
· DEOP (California v. Carney)
· weapons search of passenger compartment permissible on “specific and articulable” facts of R/S even where suspect no longer in car (Long)

· based on rationale of Terry Doctrine
·  [see also “Search Incident to Arrest”]

Consent Searches

· inquiry is voluntariness of consent, determined by totality of circumstances:
· existence of P/C suggests relaxed determination
· knowledge of right to refuse consent is not dispositive (Schneckloth v. Bustamonte)

· distinguished from Miranda on grounds that typically non-custodial and not related to guarantee of fair trial
· based on subjective evaluation of mental state (Mendenhall)

· custodial status also relevant (Watson)
· claim of authority to search probative of possible coercion where:
· claim of present authority false (Bumper v. North Carolina)
· claim refers to invalid warrant referred

· threat to obtain warrant where no grounds exists
· factors not defeating voluntariness of consent:

· misrepresentation of identity (i.e. undercover activity) (Lewis)

· burden of proof of voluntariness rests on government
· search generally invalid where conducted in excess of scope of consent

· but seizure of items in “plain view” still permitted
· consent to search car implied to include containers in car unless explicitly noted (Florida v. Jimeno) but only for containers owned by person who consents
· third-party consent raises additional considerations:

· where joint authority present over particular area, consent is valid based on actual authority (Matlock)
· presumed applicable to spouses (unless relating to personal effects, special area, or spouse consenting out of anger)
· burden of proof to rebut on defendant (Duran)

· where police reasonably mistakenly believe joint authority present, consent is valid based on apparent authority (Illinois v. Rodriguez)
· but this does not validate consent based on mistaken view of law (e.g. mistaken belief that landlords generally authorized)

· consent distinguished from waiver b/c governed by reasonableness, c.f. waiver of constitutional right is personal

· consent valid based on agency where D has authorized consent

· consent valid where third-party property owner gives consent

· consent valid where D has assumed risk of third-person scrutiny

“Stop-and-Frisk” and Limited Detention Without P/C
· minimal search/seizure permitted based on R/S despite absence of P/C
· R/S must be based on “objective facts” suspect is involved in criminal activity (Brown v. Texas)

· individual facts may be non-criminal so long as taken together they suggest scenario of criminal activity (Sokolow)
· fact that circumstances match profile is not dispositive
· suspicion need not be based on officer’s observations (Adams)

· deference afforded to experienced officer’s reasoning (Arvizu)

· R/S of previous completed felony also sufficient (Hensley)
· flight is highly probative in suspicion determination (Wardlow)

· evaluation of informant’s tip in R/S determination based on totality of the circumstances (Alabama v. White)

· reliability standard is lower than that required for P/C

· anonymous tip alone without substantiation insufficient to establish R/S (Florida v. J.L.)

· key element is whether tip predicts future events
· seizure determination based on whether reasonable person, in view of all the circumstances, would have felt “free to leave” (Mendenhall)
· probative factors include:

· threatening presence of officers

· display of weapon by officer

· some physical touching of person

· use of language or tone of voice
· termination of movement rises to seizure only when through means intentionally applied (Brower v. County of Inyo)
· mere show of authority, absent submission, does not constitute seizure (Hodari D.)

· extent of stop limited by principles of reasonableness:

· must not be longer than circumstances require
· must not be more intrusive than necessary (Florida v. Royer)

· subject to reasonableness analysis (Sharpe)

· demand for identification not unreasonable (Hiibel)

· may not transport suspect to station absent P/C (Dunaway)

· frisk permissible where limited to search for weapons (Dickerson) and officer has reasonable belief suspect is armed (Ybarra)
· rule may be expanded to include “plain touch” of weapons, contraband, or evidence

· on-site fingerprinting permitted based on R/S of crime

· limited seizure of property also permitted as incident to stop (Place)

· but 90-minute seizure too long to be reasonable (Place)

· limited search beyond suspect’s person (i.e. car) also permissible based on “specific and articulable facts” creating R/S of danger (Long)

· stops of vehicles also permitted (Adams)

· bright line rule allows police to require driver to leave car during stop (Mimms)
· passengers also can be required to exit even absent R/S (Maryland v, Wilson)

· justified by balancing safety interest vs. de minimis intrusion
· rationale;

· justified by exigent circumstances
· not situation for which warrant would be required
· search reasonable under circumstances based on suspicion

· frisk justified by risk to officer’s safety where limited to necessary scope
· brief detention on less than P/C of residence’s occupants permissible during search pursuant to warrant (Summers)

· legality unclear where warrantless search involved

Administrative Searches
· for search of dwelling in area pursuant to general safety inspection, warrant required (unless consent given) but need not be based on P/C (Camara)
· standard looser for inspection of commercial structure (Sea v. Seattle)

· exception to warrant requirement arises in case of emergency (Camara)

· justified by balance of society’s interest vs. individual’s interest

· checkpoint permissible only if all cars are stopped (Martinez-Fuerte)
· random stops still not permitted (Delaware v. Prouse)

· primary purpose stop may not be “ordinary criminal wrongdoing” (Edmond)

· identification of witnesses to crime permitted (Lidster)

· subsequent search of particular motorists permitted on less than R/S
· immigration search at border permissible according to Terry principles

· key considerations for checkpoint searches:

· minimizing police discretion (Delaware v. Prouse)

· effectuating legitimate, non-criminal state interests
· “car is not a castle” (Lidster)

· need to control border may justify opening of mail based on R/S (Ramsey)
· “special needs” balancing analysis may justify some searches without P/C:

· warrantless search by school official acting alone permissible to detect violations of law or school rules (New Jersey v. T.L.O.)

· legality unclear when working with law enforcement agencies
· warrantless search of parolee/probationer justified pursuant to “valid regulation” governing such persons (Griffin)

· employer’s “work-related” search of employee for evidence of misconduct permitted where as “reasonable… under all the circumstances” (Ortega)
· but not permitted where main purpose is general law-enforcement rather than “special needs” (Ferguson v. City of Charleston)

Confessions and Testimonial Evidence
Requirements
· must be voluntary (i.e. absence of coercion)
· AND if made while in custody during interrogation then Miranda warnings required unless validly waived
Confessions and the Sixth Amendment Right to Counsel
· police required to demonstrate defendant’s intent to relinquish right if effort to invocate right to counsel has already been made (Brewer)
· no aspect of right to counsel triggered prior to initiation of formal charges (Moran)
The Miranda Rule and the Fifth Amendment
· “when an individual is taken into custody or otherwise deprived of his freedom by the authorities in a significant way and is subjected to questioning, the privilege against self-incrimination is jeopardized… [The suspect] must be warned prior to any questioning:
· that he has the right to remain silent,

· that anything he says can be used against him in a court of law,

· that he has the right to presence of an attorney,

· and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires.”

· creates irrebutable presumption of involuntariness if warnings not given

· based on rationale that custodial interrogation is inherently coercive
· rules is indirect constitutional holding creating prophylactic rule (Dickerson)

· applies to all crimes (including “minor crimes”) (Berkemer)

· applies only to custodial questioning
· inquiry is whether reasonable person in suspect’s position would have believed he was in custody (Stansbury)
· both parties’ subjective beliefs irrelevant (Berkemer)

· Terry stops are generally not custodial because “presumptively temporary and brief” (Berkemer)
· that investigation has focused on suspect is not dispositive (Beckwith)
· location of interrogation is probative
· but suspect who voluntarily comes to stationhouse usually not in custody (Mathiason)

· interrogation in public usually not custodial (Berkemer)

· interrogation in home usually not custodial (Beckwith)

· bright line rule that defendant not in custody if unknowingly talking to undercover agents (including if in prison) (Illinois v. Perkins)

· but there may still be violation of right to counsel (Massiah)

· applies to any statement during in interrogation:
· voluntary statement made in absence of questioning unprotected
· functional equivalent to questioning constitutes interrogation (i.e. actions “reasonably likely to elicit an incriminating response”) (Innis)

· intent of police is not dispositive in such instances (Innis) but may be relevant (Mauro)
· standard questions for booking do not implicate Miranda (Muniz)

· questions asked by non-police may implicate Miranda
· psychiatric exam used for penalty phase may implicate but not where used to assess only competency/sanity (Estelle)

· right exercisable at any time
· right is waivable
· burden of proof on prosecution to show waiver voluntary, knowing, and intelligent (Moran v. Burbine) by preponderance (Connelly)
· requires knowledge of both nature of right and consequences of relinquishment

· silence can never constitute waiver

· neither express statement nor written waiver always required (Butler)

· conditional waiver may be sufficient, even if “illogical” (Barrett)

· coercion is necessary predicate to finding confession involuntary
·  defendant’s subjective mental state irrelevant (Colorado v. Connelly)

· may be relevant for knowing/intelligent inquiry

· police treatment of attorney irrelevant in inquiry (Moran)

· police silence as to questioning’s scope does not render waiver involuntary (Colorado v. Spring)

· affirmative misrepresentation may be different matter

· existence of retained attorney not dispositive on nullification of waiver, even where police prevent contact (Moran v. Burbine)

· justification – events outside presence of and unknown to suspect can have no bearing on capacity to waive

· relied also on balancing approach (hotly contested)

· subjective state of mind of police irrelevant
· still potential for Due Process voluntariness violation

· request for lawyer explicitly requires that questioning cease
· request for non-lawyer (e.g. prob. officer) may not vitiate waiver (Fare v. Michael C.)

· police required to demonstrate defendant’s intent to relinquish right if effort to invocate right to remain silent has already been made (Brewer)
· police may re-initiate interrogation subsequent to invocation of right to silence (Michigan v. Mosley)

· requires right to silence to be “scrupulously honored”

· requires “cooling off” period between interrogations

· unless prior invocation ambiguous or equivocal (Davis)

· standard is reasonable officer’s understanding
· clarifying questions permissible
· police may not re-initiate if suspect invokes right to counsel (Edwards)

· bright line rule unless suspect initiates subsequent questioning

· requires representation of desire to open “more generalized discussion relating… to the investigation” (Bradshaw)

· also requires that re-invocation be knowing and voluntary
· test is totality of circumstances
· unless prior invocation ambiguous or equivocal (Davis)

· standard is reasonable officer’s understanding
· clarifying questions permissible
· applies to questioning regarding different crime (Roberson)
· lawyer must be present for interrogation after invocation (Minnick)

· subsequent to valid waiver, rights likely need not be repeated

· rule includes right to have lawyer present during questioning

· exception applies for questioning prompted by reasonable need to protect “public safety” (Quarles)
· requires application of objective standard
· justification that Miranda requirements merely prophylactic, allowing application of cost-benefit analysis
· defendant may still exclude by showing of actual coercion
· Miranda-defective statement may be used for impeachment purposes (Harris)

· unless obtained involuntarily in which case inadmissible (Mincey)
· silence subsequent to Miranda warnings also inadmissible (Doyle)

· unless defendant opens the door at trial

· silence is implicit to carry no penalty
· rule does not apply to pre-Miranda silence (Fletcher, Jenkins)

· rationale that Miranda may not be used as license for use of  perjury
· invocation of 
Testmonial Evidence

· right against self-incrimination protects only testimonial evidence (Schmerber)

· line drawn generally between communications and physical evidence
· unclear when suspect opposed to test for e.g. religious reasons
· 5A been held inapplicable to:

· fingerprints
· handwriting analysis
· photography
· measurements
· voice sample (Dionisio)

· test of mental acuity (Muniz)

· consequently suspect does not have right to refuse to participate in identification procedure
· prosecutor may comment on refusal to participate (Neville)
The Exclusionary Rule

Generally
· always applies to Due Process violations (Tucker, Elstad, Mincey)

· otherwise not required by Constitution (Leon)
· instead is judge-made method of deterrence 

· rationale
· deterrence of police misconduct
· preservation of integrity of judicial system (not mentioned in Leon)

· primary issues
· applicability to those not directly victims of violation
· applicability to evidence indirectly derived from violation
· applicability beyond proof of guilt at trial
· relevance of reasonable but erroneous police conduct
· does not apply to grand jury proceedings
Standing

· generally applies only for evidence obtained through violation of own rights
· often referred to as standing (Alderman)
· but transformed into requirement of REOP (Rakas)
· rationale that marginal deterrent effect of extension unjustified in light of public interest in law enforcement
· note alternate approach of excluding evidence in trial of one “against whom the search was directed” (Alderman dissent)
· for confession, only confessing party entitled to exclusion
· for search/seizure, entitled to exclusion if asserter’s REOP violated (Rakas)
· effectively merges standing analysis with reasonableness analysis

· possessory interest in premises highly probative but not dispositive
· possessory interest in property relevant only if it confers a REOP (Rawlings)
· presence at scene does not automatically confer REOP (Rakas)
· overnight guest does have REOP (Olson)
· business visitor not likely to have REOP (Carter)
· brief social guest likely to have REOP (Carter)
· co-conspirators not automatically entitled to standing (Padilla)
· formerly standing automatic where possession of item searched is essential element of crime (Jones)
· rationale that it would be unfair to force choice between admission of guilt and forsaking Fourth Amendment right
· but significantly reduced by rule that suppression hearing testimony may not be used at trial against defendant (Simmons)
· rule eliminated on this basis (Salvucci)
· prosecution still not permitted to assume contradictory positions at suppression hearing and trial
Derivative Evidence

· “fruit of the poisonous tree” doctrine generally prohibits derivative use
· independent source exception may nullify violation (Segura)
· extended to allow “rediscovery” of evidence initially seen illegally so long as warrant would have been obtained without illegality (Murray)

· motivated to put police in no worse  position than they would have had

· opposing view that this gives incentive for police illegality

· standard of proof for alternate source is preponderance
· inevitable discovery exception also may nullify violation (Nix)

· motivated to put police in no worse position than they would have had

· standard of proof for alternate discovery is preponderance
· must also show same forensic finding would have occurred

· proof of absence of bad faith not required

· “purged taint” exception applies where intervening factors nullify deterrence and “judicial fairness” rationales for exclusion (Wong Sun)
· standard is whether “evidence to which instant objection is made has been come at by exploitation of illegality or instead by means sufficiently distinguishable to be purged of the primary taint”
· general derivative rules:
· statement immediately subsequent to illegal search/seizure inadmissible against suspect as “fruit”
· evidence obtained through use of “fruit” statement made above inadmissible against suspect because “come at by exploitation”
· evidence obtained through use of “fruit” statement made above admissible against third-party because of lack of standing
· voluntary statement made days after illegal arrest admissible against speaker because attenuated enough to dissipate taint
· defendant’s physiognomy never considered a “fruit” (Crews)
· leads to live witnesses generally considered to be purged of taint (Michigan v. Tucker, Ceccolini)
· rationale that little incentive for police to manipulate
· confession not presumed purged of taint by giving of Miranda warnings alone (Brown v. Illinois)
· voluntariness alone also insufficient (Dunaway)
· several factors additionally to be considered include:
· potential wrongful intent of police officers
· presence/absence of intervening acts (and time)
· suspect’s belief in “tree’s” admissibility
· lack of free will

· but where antecedent illegal arrest made with P/C, court unwilling to apply “fruits” doctrine (New York v. Harris)
· rationale is that police could have made arrest, and therefore did not benefit
· second confession generally not tainted by prior illegal confession if knowingly and voluntarily made
· if Miranda warnings given and not mere continuation of first, second is presumed voluntary (Elstad)
· but police use of intentional “two-step” practice renders second confession inadmissible (Seibert)
· divided on whether objective analysis from suspect’s view whether choice remained of silence or subjective analysis on officer’s intent
· physical evidence derived from tainted confession almost never excluded because not testimonial and therefore no risk of admitting a suspect’s “coerced incriminating statements against himself” (Patane)
· probably extends to third-party witness testimony as well
· guilty plea generally not entitled to exclusion as “fruit” (McMann)
· exceptions arise where made without counsel, under incompetent legal advise, or double jeopardy
· rational that proper plea “break in causal chain” (Tollett)
· defendant’s testimony entitled to exclusion as “fruit”
Collateral Use Exceptions

· exclusionary rule does not generally apply for impeachment of defendant on statements made during direct examination (Harris)
· also does not apply for impeachment on cross-examination (Havens)
· applies to all evidence obtained including physical evidence
· rationale:

· minimal deterrent effect
· significant cost of exclusion (i.e. allowing perjury)

· does not apply to impeachment of other defense witnesses (James)

· rationale: chilling effect on defendant’s ability to call witness

· but prosecution may not use silence for impeachment (Doyle)
· if defense objection properly sustained, no violation occurs (Greer)

The “Good Faith” Exception

· limited “good faith” exception allows when police act in reasonable reliance on search warrant found later unsupported by P/C or facially defective (Leon)
· rationale that deterrent effect of rule not advanced
· note strong dissent by Brennan on principles of exclusionary rule
· exception extended to situation in which police act in mistakenly believe there is an arrest warrant and conduct SITA (Arizona v. Evans)

· does not necessarily apply if error is that of police

Deprivation of Counsel

Generally
· attachment for Sixth Amendment purposes occur at “commencement of adversary proceedings” which may include:

· preliminary hearing
· indictment
· arraignment
· police may not deliberately elicit information from suspect in absence of counsel after indictment (Massiah)

· actions investigators should have known would produce incriminating information constitute “deliberate elicitation” (Maine v. Moulton)

· right is offense-specific (McNeil v. Wisconsin)

· waiver must be made voluntarily, knowingly and intelligently
· for WW case, requirements are knowing and voluntary (Patterson)
· coercion is necessary predicate to finding involuntariness (Connelly)

· standard is preponderance (Connelly)
· different if suspect not told of lawyer trying to reach him (Moran v. Burbine)

· for WIIW case, police may not initiate conversation with suspect after right to counsel attached and invoked (Jackson)
· still must be knowing and voluntary
· applies only to statements made on same charges (McNeil v. Wisconsin)
· where crimes related determined by Blockburger test (Texas v. Cobb)

· statement made in violation inadmissible for case in chief
· statement made in violation admissible for impeachment (Harvey)

1

