Great Divide

Marriage. Gun Control. The deficit. These are

just some of the issues that split Democrats and

Republicans. Butis the widening gulf between

parties actually a problem for our government?

This spring, NYU Law magazine invited a distin-

guished group of political advisers and experts

from both sides of the aisle to debate polariza-
tion, its causes and effects. The discussion, mod-

erated by our own Richard Pildes, surprisingly

showed more than a few areas of agreement.

RICHARD PILDES, SUDLER FAMILY PROFESSOR
OF CONSTITUTIONAL LAW (MODERATOR):
As many of you know the defining feature of
American democracy over probably the last
20Yyears but even more so today has been the
emergence of extreme political polarization
between the political parties within govern-
ment, at the very least, and maybe among
the rest of us. And the polarization of our
time is unlike anything that we have had
in American democracy since the late 19th
and early 2oth century, atleastifwe measure
polarization by voting patterns of Republi-
cans and Democrats in government. There
is virtually no center or it’s a very modest
center. The most conservative Democratnow
is considerably more liberal than the most
liberal Republican, and political scientists
have documented this process of polariza-
tion over many studies nowand it’s a process
thatbasically seems to have begunin thelate
1970s/early1980s, has been accelerating, and
continues to accelerate today.

Many people are of the view that this
extreme polarization is making American
democracy particularly dysfunctional,
maybe ungovernable today, particularly
in asystem of separated powers with checks
and balances, aHouse, a Senate, and a Presi-
dency, elected from different constituencies
on different time cycles, unlike a parlia-
mentary system, which most other modern
Western established democracies use. Can
the American system function effectivelyin
the face of these kinds of extreme political
and polarized divisions?

So the first question Iwant to begin with
is whether this extreme polarization is as
bad asitis typically discussed in the media
and public discussions like this. Isit as trou-
bling a developmentas it’s often described?

ROBERT BAUER, PARTNER, PERKINS COIE,
GENERAL COUNSEL FOR OBAMA FOR AMERICA,
2008 AND 2012, DISTINGUISHED SCHOLAR
IN RESIDENCE, NYU SCHOOL OF LAW: Well,
let me, let me distinguish this very power-
ful, very extreme sorting out of ideologies
into opposing political party camps from
what I called polarized debate. Polariza-
tion per se, is not what creates the singular
dysfunction that we're talking about. It is
the way in which those differences are dis-
cussed and ultimately affect negotiation
between opposing interests about public
policy. The debate has become extreme. So
the differences are one thing and we need
to distinguish the differences from the way
inwhich those differences are couched and
debated. Polarized debate is what gives me
the most concern.

PILDES: But why aren’t you troubled about
the actual polarization of the political par-
ties beyond public debates, civility and
discourse?

BAUER: Years ago I remember people say-
ing boy, the biggest problem we have with
the American political parties is that there
isn’tadime’s worth of difference between
them. It was thought at the time that it
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meant that the voters weren't really pre-
sented with a sharp choice, debate didn’t
have a particularly gleaming edge to it,
and therefore in that sense the political
process suffered. It was lacking in some
sense a vitality. But that’s obviously not
true anymore. We could argue that polar-
ization isn't necessarily an evil.

BENJAMIN GINSBERG PARTNER, PATTON
BOGGS, GENERAL COUNSEL, ROMNEY FOR
RPESIDENT, 2008 AND 2012: There is some-
thing that has caused the elected repre-
sentatives in Washington to change their
relationships with each other over the
course of the past 20 years.  mean there is
anotable difference in the collegiality and
indeed how much they talk to each other
about golf or restaurants or families or any-
thing. When it comes to the cause we need
to deal with that very much.

There really are differences between
the parties now in a way that hasn’t hap-
pened before, and ithelps tolook at the three
areas where that manifests itselfin the pol-
icy realms. It’s certainly true in the size of
government, all of these dangerous fiscal
cliff actions that are taking place. It’s cer-
tainly true on the social issues by and large
where there are just two concepts that are
pretty far apart and hard to bridge the gap.

The military and our foreign policy mus-
cle was the third area. Now interestingly
enough you'd be hard pressed to really
find great differences between the current
president and the past president on most
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foreign policy affairs. So we need to take a
lookwithin those particular issues on why
thisishappening and look for the symptoms.

PILDES: But why would certain issues be
more polarizing today thanin the past? That
is, foreign policy, muscular U.S. use of mil-
itary force, social issues, the size of gov-
ernment? Haven't we always been deeply
divided at some ideological level on these
kinds of issues? Why does it manifest itself
now in such extreme polarization?

GINSBERG: The country is going through a
growth spurtand hasn’t quite come to grips
with who itis. You've written about the Vot-
ing Rights Act and how that started break-
ing up the coalitions. The Vietnam War tore
the Democratic coalition asunder and re-
cast it so that instead of basic geographic
coalitions that we have now, before there
was sort of a much different feel to what
those coalitions were. They’ve been break-
ing up over the last 40 or 50 years and just
aren’t quite formed yet. The mediaisavery
different place today in terms of transmit-
ting views than it was even ten years ago.
That’s much more polarized. The big sort
of phenomenon where people are living
much more with people like them over the
last 40 years is a phenomenon beyond the
political discourse but contributes to the
political discourse.

MICHAEL WALDMAN '87, PRESIDENT, THE

BRENNAN CENTER FOR JUSTICE: Well, in

many ways the period of consensus that

we think of as the norm that we’ve deviated

from was itself unusual in American his-
tory. A number of the things that were the

quirks and oddities of American politics as

distinguished from European politics have

worked themselves out and are no longer so

different. It used to be said that Americans

were ideologically conservative and opera-
tionallyliberal, and now people tend to sort

out more in both of those areas.

I have a book in my office, The Deadlock
of Democracy, which not only talks about
political parties not being responsible and
you couldn'’t tell what the difference was
between them, but that there were really
multiple party systems that conservative
southern Democrats and northern liberal
Republicans. Those have vanished. Iwould
attribute it to the mid-1960s with the move
of southern White Democrats slowly first for
the presidency and then for the Senate, then
for the House into the Republican Party, and
less noticed but just as significant, the dis-
appearance of the Rockefeller Republicans
in the Northeast. These are big trends that

make us look more like a European-style
ideologically divided party system. And
lots and lots of other countries have faced
this but they don’t have our institutional
framework. So to me the challenge isnotso
much polarization but paralysis, and can
we have a system as polarized as it is now
without government being either paralyzed
or lurching from one extreme to the other?

PILDES: Thatis one of the big questions then.
If we are forming European-style parlia-
mentary parties—a much more unified
Democratic party, a much more unified
Republican party, much sharper differen-
tiations between the parties—can those
changes be made to work within an insti-
tutional framework from 200 years ago or
more that wasn’t designed with the idea
of political parties in mind at all? In fact,
a framework hopefully designed to make
it unlikely political parties would emerge,
but one certainly not designed with these
kinds of very hardened, unified, ideologi-
cally coherent, well sorted political parties,
aframeworkin which one set of forces have
to have sufficient control over the House,
the Senate—including to overcome the
increasing use of the Senate filibuster--and
the presidency if popular opinion is behind
a consensus of that sort to actually make
those institutions work effectively. Sam, do
you want to weigh in?

SAMUEL ISSACHAROFF, BONNIE AND RICHARD
REISS PROFESSOR OF CONSTITUTIONAL LAW:
I actually don’t find the polarization dis-
turbing in terms of certain key issues. Peo-
ple should disagree strongly about things
like the death penalty or abortion or the
size of the military or foreign interventions.
What I find reassuring in this is that when
you look at public opinion surveys you gen-
erally tend to get a bell-shaped distribution
of views among the American population
where the center still holds in terms of broad
public views on even the most controver-
sial issues including abortion, death pen-
alty, size of government, what have you. The
difficulty is that the institutional frame-
work through which those social views are
mediated reinforces the poles rather than
the center so that the election systemin the
United States where we use the “first past
the post,”—that you get one more than the
other side and you get everything—means
that you're going to end up with two basic
parties. What has shifted is not the spread
of views among the American population,
which has always been largely centrist but,
divided on critical issues throughout our
history, whether it’s federal government,
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the national banks, slavery, you go on, it’s
always been there. What’s happened is that
the mediating institutions of our political
framework have for various reasons rein-
forced the polesrather than the center, and
that that has lent the government its cur-
rent dysfunctionality.

PILDES: So that introduces the question of
the relationship between the polarization
we see in government, which many people
here actually seem to be celebrating as a
good form of Democratic competition and
debate, and the extent to which the office
holders are an accurate reflection of polar-
ization in public opinion more generally, or
the extent to which institutions enhance
polarization and take a public which is more
centristand create office holders thatdon’t
reflect that greater centrism. And so I want
to pursue that a bit, in part because it goes
back to Ben’s comment about the dramatic
change in the media even over the last ten
years. The tremendous fragmentation now
of the media. We no longer have the three
major broadcast networks with 25 million
viewers and network anchors like Walter
Cronkite or Tom Brokaw, who are centrists
moderating representations of what’s going
on in politics. Instead, we have the rise of
cable television. And of course we have the
Internet which is a much greater source of
political information for people but which
it seems many, many people use mostly
to confirm the beliefs they already hold,
to search out information that confirms
what they are pre-committed to believing
for other reasons.

So Ben, maybe if I could come back to
you and invite Monica into this discussion
as well. How much is the public or pub-
lic opinion actually much more polarized
today? And how much are politics actually
reflecting that polarization?

MONICA YOUN, BRENNAN CENTER CONSTI-
TUTIONAL FELLOW, NYU SCHOOL OF LAW:
People who study election law tend to be
policy wonks and that that often leads to
an assumption that people vote their pol-
icy preferences. Sam is absolutely right to
say thatin terms of policy preferences there
still is a relatively bell-shaped distribution
of views on anumber of social issues. What
the evidence of the Southern Democrats
and the Rockefeller Republicans has hinted
to me—and, you know, Chris Elmendorf
circulated an interesting paper last week
on the Election Law Blog about the way in
which party labels often are working in
opposition to policy preferences—is that



people will vote their party even despite
their policy preferences. That people’s affil-
iation towards parties may be less policy
based than sort of tribal effective, more like
asportsteam or areligion thanitis selecting
off of amenu of policy options. To the extent
that that’s true the cultural and media fac-
tors that Rickis talking about become very
primaryin discussing what’s going to affect
polarization and what sorts of solutions
should we look to.

SEAN CAIRNCROSS '01, FORMER DEPUTY
EXECUTIVE DIRECTOR AND GENERAL COUN-
SEL, NATIONAL REPUBLICAN SENATORIAL
COMMITTEE: Today we woke up and found
out that the House is moving toward prob-
ably animmigration package thatis going to
looklike the Senate’s immigration package.
And so one of the biggest most controversial
issues of our current time where both par-
ties have skin in the game looks to be mov-
ing forward. And that is just to say a little
bit of perspective that we shouldn’t neces-
sarily stand on the panic button.

ButIagree with whatBen is sayingwhich
istherelationships between the principals
who negotiate these issues has changed.
People travel home much more. There’s a
24-hour news cycle and there’s the Inter-
net, and you can rest assured that if you
are cutting a deal or you are moderating
on an issue that that is going to come up
and you are going to see that in a primary.
And thatis a veryreal force—I can tell you
this after two cycles at the senatorial com-
mittee—where the potential for a primary
challenge, and this is true on both sides of
the aisle, is a significant constraint on your
ability to negotiate.

PILDES: But what are the larger causes as
far as we can understand them about the
kind of polarization that we're facing? We've
had some allusions to some of the causes.
I wanted to ask particularly about some
institutional features of the election sys-
tem that maybe are contributing to polar-
ization. How significant are they? And if
we're troubled about polarization, should
we consider changing some of these insti-
tutional structures?

So you all brought up primary elec-
tions, which is perhaps the single biggest
institutional factor that contributes to the
polarization of office holders today. And
thereason for that is that although primary
elections were celebrated as great demo-
cratic achievements, wresting control of
the choice of candidates from the smoke-
filled backrooms of the party bossesin the
late 19th and early 2oth century, over time

what’s happened is that voter turnout in

primary elections, even for very significant

races like the Senate, is shockingly low com-
pared to the even low turnout in the gen-
eral election. About a third of the turnout

in the general election. And not surpris-
ingly the people who show up for primary
elections in both parties are the most com-
mitted party activists, the most ideologi-
cal wings of the parties. We've seen many
more moderate candidates or long-serving

incumbents who might be viewed as more

moderate, who have been defeated by insur-
gentforces from the furthest sides, the more

ideologically extreme. Certainly it’s a plau-
sible argument that the Republicans would

control the U.S. Senate today were it not for
the primary election process over the last
couple of cycles in which more extreme

Republican candidates emerged—defeat-
ing sometimeslong-servingincumbents—
but those candidates were not electable

in the general election and so Democrats

picked up seats that they might very well

have lost had the more moderate Republi-
can emerged from the primary process. So,
do you see primaries as a major contribu-
tor to polarization, at least when we focus

on the institutional features? And second,
how disturbing is that?

CAIRNCROSS: Let’s not lose sight of the voter
in this. When you have a primary and only
10% of the or 3% or whatever the percentage

is shows up to vote, you know, the people

who show up in a democracy are going to

determine what the governing structure

looks like. And so, to some degree the frus-
tration islow turnouts, and I'm not sure that
you change that by going back to the smoke-
filled room. Part of what’s happening with

technology, we saw this in the recent cam-
paign, is it makes it easier to reach out and
contact particular voters and motivate them
to go to the polls. These new means of reach-
ing people and persuading them to get out
and vote will have an impact on primaries.
And it wouldn’t take much. It doesn’t take

an enormous amount of turnout to change

the course of a primary where there is very
little turnout to begin with.

GINSBERG: It’s too early for me to sign onto
the return to the smoke-filled backroom
but I agree with Sean that you can't forget
the voter in this, that in point of fact the
mobilization efforts that have created abad
set of results for Republican primaries in
terms of being able to control the Senate
and have better general election candidates
is one of those things that the voters have
brought about.

Overall on the state level you can’t over-
look the impact that McCain-Feingold has
had. And the weakening of State parties, I
think on both the Republican and Demo-
cratic side is profound. The change in per-
sonnel at State parties over the last decade
has been different. They're different sort
of folks. They by and large have migrated
from people who were veryinvolved in cam-
paigns to people who care very much about
policy. And the nuts and bolts of campaigns
at the State level is much, much weaker
today than it was in the past. That’s cre-
ated the situation where whatever the State
party brand is on the local level is much
more diffuse. The leaders are much more
diffuse when it comes to actual politicking,
and the inevitable resultin an era with the
media as it is and the ability to organize a
few people online at a cheap cost kind of
results in this as well.

PILDES: Can you just explain for the rest
of the audience exactly how you think
the McCain-Feingold campaign finance
reforms are a significant cause of the deci-
mation of State and local political parties?
If that’s the view you're pushing.

GINSBERG: There very much is a terminol-
ogy difference here. What the proponents
of campaign finance called the elimination
of the State Party was in fact the elimina-
tion of money that’s legal under State law.
So that under McCain-Feingold it is now a
felony for the chairman of the Democratic or
Republican National Committees to make
a contribution to a candidate for governor
with money legal under that state law. To
even go out and raise the money for that
candidate is now illegal. The result is that
the party building programs, the nuts and
bolts, the voter registration, the voter per-
suasion, the get out the vote activities must
all now be done with federal money. State
parties are uneven in their ability to raise
especially federal money. State parties do
not really get involved in primaries in the
way that they once did nor in fundamental
grassroots organizing.

PILDES: Areyou also saying that the decima-
tion of state parties as aresult of campaign
financeregulation is contributing to politi-
cal polarization at the state level?

GINSBERG: It’s contributing to it not only on
the state level but also on the national level.
Thisis amuch longer conversation but what
parties have historically done for candi-
dates, whichisraised the money, mobilized
volunteers to be able to mobilize voters to



come out to vote, and messaging—which is
basically advertising and these days inde-
pendent expenditures—is not only much
less by the parties, but into that vacuum
caused by the absence of money mobili-
zation, and messaging has sprung special
interest groups. And so it is much easier
for a special interest group to go in, raise
money for a state candidate, provide them
volunteers to go out and get other people
out to vote to do independent expenditure
ads for them. It has tended to be, atleastin
our party, groups further in what you would
call the polarization zone that have been
more adept at doing that.

PILDES: [ want to push back a little bit at

both Sean and Ben when you say this is

what the voters have brought about because

what’sreally happening s that the voters are

passive, they're not showing up, it’s a very
small percentage of voters who are deter-
mining what'’s going on in primary elec-
tions. And I'm not prepared to say that the

people who are staying home are passively
endorsing all of this. My question is should

we recognize we have a serious problem at

this point? That given how low turnoutisin

these elections, unless you hope with Sean

that maybe it will change dramatically with

the Internet, should we face reality and say
there’s something going on here that isn’t

working the way the system was originally
designed. It’s not healthy for democracy to

have candidates chosen by such low turnout
electorates, and let’s start thinking about

whether there are other ways of organiz-
ing the choice of candidates.

Sam offered to defend the smoke-filled
backrooms so maybe we’ll start with that
alternative, and then I wantto raise atleast
one other.

ISSACHAROFF: Well, I used to be much more
distrustful of elites choosing on behalf of the
people and so forth but I've grown accus-
tomed as I've grown older.

PILDES: Asyou've grown more elite, of course.

ISSACHAROFF: Yeah, sitting at this table with
the party elites here and I don’t actively dis-
like them.

BAUER: We're not actively hostile toyou either.

ISSACHAROFF: I want to push back on what
Sean said about it’s just a question of mobi-
lizing the voters because it’s not. There are
structural barriers to being able to mobilize
the voters. Ben’s point is absolutely critical
on the weakness of the state-level parties.

Andit’snotjust thattheydon’t perform the

functions that Ben identified. They don’t

groom the candidates. They don’t train.
Theydon’tdo all of the things that they used

to do. They just don’t have the resources.
We learned in the last two election cycles,
when I was working for Bob, how an effec-
tive political organization can bring people

out who might not have voted otherwise.
Thisis something that the Republicans did

effectively in 2004 and the Democrat did

much more effectively in 2008 and 2012.
The problem isyouneed a centralized orga-
nization with resources to do this. At the

primary stage you don’t have that. It was

interesting that in 2004 on the Republican

side, 2008 and 2012 on the Democratic side

when they needed to mobilize the voters,
the national campaigns didn’t work through

the state parties. They went out and orga-
nized itthemselves because the state parties

couldn’t perform that function any longer.
Unless you have an incumbent who’s prob-
ably not going to be challenged at the presi-
dentiallevel, it’s unlikely that any candidate

for office can mobilize the resources neces-
sary to pull people into the process at the

primarylevel excepton anideological basis.
So the primaries right now are accentuat-
ingthis process and there are certain struc-
tural features of the primaries and you get it

morein closed primary states thanyoudo in

open primary states. There’s been an effort

on behalf of both parties to push toward

open primaries atthis point to draw a bigger
swath of voters, hoping that just the ease of
doing so will get them there. You're seeing

different candidates even emerging within

the parties depending upon whetherit'san

open or closed primary. So the primaries

are a big source of the problem.

PILDES: Can you push a little bit towards
the alternative, giving it back to the party
leadership? Are you prepared to go thatfar?

ISSACHAROFF: Sure. I mean look, the prob-
lem that we had is that we have a problem
that there’s two and only two parties that
can emerge as a stable factor in this sys-
tem and that’s why we wanted to take away
the selection process from the bosses and
give it over to the voters. I understand the
impulse of 100 years ago. It wasn’t part of
the original design. The original design was
that elections were supposed to be a free-
for-all and there was a market of support
and the market was represented on Elec-
tion Day. So you nominate kooks, you lose.
You nominate better candidates, you win.
We’ve done 100 years of this experi-
ment, are we doing better for it or not? In

4

1972 the Democrats pushed very far in the
direction of no party control of the nomi-
nation process and they paid the cost for
it. The Republicans are paying the price
right now for ceding too much control, and
there were certain reform efforts, and Ben
was obviously central in these, to rein that
in a little bit to impose more institutional
filters in the Republican process. So it’s
not a question of going back completely
to smoke-filled rooms—because we don’t
allow smoking there anymore—but it is a
question of recognizing that there have to
be otherinstitutional leverages to be played
to keep the primary system from degrad-
ing in the way that it is now.

PILDES: So Michael, as the President of the
Brennan Center that is very committed to
increasing popular participation in politics
andin elections, how do you feel about the
suggestion to go back to the non-smoke-
filled backrooms as a way of addressing this
problem? Is the problem of primary elec-
tions as profound now as several people at
the table have endorsed?

WALDMAN: First of all the era of primaries
I would not date back 100 years because
while there were primaries they were spo-
radic and certainly not at the state level so
much, but much more goingback to the late
60s and the early 70s. And the purpose of
the creation of the modern primaryregime
wasinfactto punish the elites of the Demo-
cratic Party for being for the Vietnam War.

There’s been some real benefits in terms
of participation. One of the intended con-
sequences of McCain-Feingold was to
encourage a small donor model of hard
money which we saw grow in the years after
McCain-Feingold. McCain-Feingold was
really onlyin full effect for two or threeyears
before the Supreme Court started pulling
back on it. Where we're going to see a real
confluence of campaign finance law and
doctrine in the primary system is in the
wake of Citizens United because the real
new forces are the independent forces who
have a much greater impact in primaries
than state parties ever did, at least in my
memory. And they incessantly pull people
toward the extremes.

There’s also interestingly an asymme-
tryright now. Itisn’t the case that there are
many Democratic senators who’ve been
primaried successfully or pulled all the
way to the left by primary threats in the
last ten years the way you have repeatedly
these days with Republicans. I can only
think of Joe Lieberman losing his primary,
and of course he got elected anyway as an



independent. Part of problem right now is
thatthere’s an asymmetricimpact of these
trends on one party, more than on the other.
Thatdoesn’t mean it won’t affect the Demo-
crats down the road.

I don’t think that we ought to aim for a
return to the smoke-filled rooms but look
at ways to build on the mass participation
model of the last few presidential cycles,
which started with McCain in 2000 and
then especiallywith Obama and Clinton in
2008, find ways to use the new money and
the new technology to make the primaries
less the smoke-filled room of the super PAC
and more something thatactual voters are
participatingin.

PILDES: Let me ask the group about my
alternative for primary elections. And any
time you mention novel voting systems you

sound like an eccentric crank. But there

are efforts to reform the primary structure

thatare taking place in various parts of the

country, fairly radical kinds of reforms. Cal-
ifornia and Washington now have this Top-
Two primary structure.

But the institutional change I wanted
to ask the panel about is the use of instant
run-off voting for Senate elections or maybe
House elections, maybe more broadly.
Instant run-off voting has the attraction of
essentially eliminating the two-stage elec-
tion process. It folds the election into one
day so the low turnout problem of primary
elections is dealt with by having just one
general election day. Everybody who gets
on the ballot through some sort of qualifica-
tion processis on the ballot. They could be
listed with the partylabel as a Republican or
aDemocrat, perhaps if they attain enough
signatures from members of the party. And
then what voters do is they don't just vote
for a candidate, they rank the candidates
in order of preference. So your first choice
might be a Tea Party Republican if you're
a Republican insurgent but your second
choice would be a more moderate Republi-
canover any of the Democratic alternatives.
Andthe advantage of this system asIseeitis
itallows voters to express their strong pref-
erences for insurgents within the parties,
challengers to the dominant forces in the
party, butif that force isn’t large enough in
a general election electorate then as these
voters are forced to have their second and
third choices kind of activated by this pro-
cess, as votes are transferred from their first
choice to their second choice candidate
it means that the more moderate forces if
they are preferred by the general elector-
ate from either party are more likely to do
well in the system.

Now one of the problems with this sys-
tem, which I just ran into, is that it’s very
difficult to describe how the counting pro-
cess works. That'’s a serious problem actually
for an election system in a democracy. If it
can’t be described easily and made fairly
transparent it will make voters nervous
even beyond the anxiety that comes with
talking about any sort of change to long
established election systems and voting
rules. But I'd be curious to get some input
from the panel. I assume the panelists are
familiar atleast with instant runoff voting.
AsIsaythe main attraction it seems to me
is that you give voters a range of choices,
so you don’t have the smoke-filled or non-
smoke-filled backrooms but you eliminate
this perhaps antiquated early first-stage,
very low turnout primary process through
this mechanism. SoifI could go backto our
longstanding political, I'll call them vet-
erans and not operatives, Bob, Ben, if you
want to react first and then others.

BAUER: Well, I'd like to react also because
we've had a surprising degree of consensus,
although as the conversation goes on it’s
becoming a little bit more muddled about
things. I'm happy to enter a few notes of dis-
sent on some comments previously made,
which by the way go to the history of suc-
cessful institutional designs in this area.

But let me begin by saying—whether it
was direct democracy, the top-two system,
or frankly some of the engineering that was
intended by McCain-Feingold—that these
things typically don’t work out the way the
sponsors have in mind. There’s simply no
linear relationship between the problem
they’ve identified, the institutional design
feature that they craft, and the outcome
that they’re looking for.

PILDES: It sounds like you're against gov-
ernment action.

BAUER: No, if I happen not to agree with
you on a particular issue then you view the
objection as being much more widely cast.
I've been somewhat critical of aspects of
McCain-Feingold but I'm not here to carry
the war against one particular reform pro-
posal or in favor of another. But take for
example Stand by Your Ad. After all we're
having a conversation about polarized
debate and the notion was there was too
much negative advertising and therefore
if we make candidates own the negative
content of their ads by forcing them to take
four seconds to personally state that they've
approved the ad it will reduce the quantum
of negative speech in the political process.
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And of course it didn’t. Period. That’s
because very frequently with the best of
intentions we design these features with
an enormous amount of optimism that
frankly experience belies. So you've already
started with something that you admitted
you couldn’t explain to the audience and
therefore you're going to have a tremen-
dous difficulty explaining it to the voters.

The second thing Iwanted to say, briefly,
goes to institutional design because there
was a discussion of campaign finance and
state parties. Here I actually significantly
disagree with a couple of the comments that
were made. I don’t think McCain-Feingold
weakened the state parties. In fact, McCain-
Feingold was intended in some respects to
create incentives for them to do better in a
world in which the national parties couldn’t
essentially become the big bullies on the
blockand dominate the soft parties, the soft
money supply. But the truth of the matter
is that the world had changed to the dis-
advantage of state parties for decades. So
ifyoulook at a book on money and politics
like the one that Alexander Heard authored
many years ago, in 1961, party money flowed
from the states up to the federal govern-
ment, to the federal system. That’s where
the money flow was within the party sys-
tem from the states up to the federal. By the
time I began practicing, by the time Ben
began practicing, thatwasn’t true anymore,
and the fact of the matter was critics would
say that State parties and election cycles
were pumped up with national activists
who were sent to the states to run the state
parties and with national resources that
were sent to state parties. McCain-Feingold
didn’t create that set of circumstances. It
may have accelerated the difficulties of all
ofthe parties. It certainly created some dif-
ficulties for the national parties by shutting
off a main source of financial support, but
it’s very difficult to say in my view given
the history of the diminishing significance
of State parties, the resource difficulties
they’ve had for years, that McCain-Feingold
was responsible for it. So, the plea I'm issu-
ing here is for recognizing A. how often we
fail with these institutional design issues.
We become terribly excited at a particular
moment by the source of panic of the day. In
Ben’s Republican Party not too many years
ago the view was that Republicans would
never ever obtain control of the Congress
unless they had term limits, and then they
gave up term limits once they gained control
of the Congress. But that’s something that
on both sides you can see. So I'm skeptical
not about the good intentions behind your
proposal butits likely efficacy.



PILDES: Okay I acknowledge that explain-
ingit can be difficult. First decidingwhether
it’s a good idea is important and then ifit’s
a good idea one could try to figure out how
to explain it. But Ben and maybe Sean is it
agood idea?

BAUER: ButRick, canIjustaskyouaquestion?
PILDES: Yes.

BAUER: How is it a good idea if you can’t
explain it to anybody?

PILDES: Because most people don’t under-
stand how the voting systems work anyway
butifit produces good outcomes and good
governance then that’s a very significant
benefit. And you can explain it. The easi-
est way is: This is how people vote for the
Oscars in Hollywood.

GINSBERG: I agree with Bob on the laud-
able academic notion of the runoff voting.
First of all I would find its path to passage
and adoption limited to probably a few city
councils and counties, and pretty tough
to do beyond that for a result that I'm not
sure would produce the electoral nirvana
that we're seeking. The closest analogy is
the California Open Primary Rule, which
combined with aredistricting commission,
was supposed to make for a much more
competitive, open state. In fact, itled to the
re-election of almost all incumbents except
where theyended up primarying each other
in parties. Republicans lost the ability to
even veto things in the State house. So it’s
tough to argue it was non-partisan, and the
search for the moderate candidate to come
out of that is still unproven.

CAIRNCROSS: I generally agree with what

both Bob and Ben said in that the unin-
tended consequences don’t meet the idealis-
ticstarting point. And I can’timagine what

a ballot would look like in a recount when

youwent through phase one and phase two

challenged.

GINSBERG: A new career.
CAIRNCROSS: A cottage industry.

PILDES: Okay, let’s come back to the issue
that Bob put on the table earlier that the
problem, at least in his view, is not polar-
ized parties but the nature of debate, dis-
cussion aboutissues, discourse, and the like.
Monica, do you share Bob’s view about that?
Is thata significant problem that’s emerged
now? Is this something politicians in office

can’t control? Do they no longer want to get
together because they’re spending so much
time raising money or because polarization
itself makes it politically costly to get together
with people from the other side of the aisle?

YOUN: I certainly agree with Bob’s obser-
vation of the problem, and that people who
have spent more timein D.C. thanIcan, can
talkabout some of the softer cultural factors
thatmighthave contributed to the problem.
But a lot of it does reflect the polarization
on the part of the electorate. I mean the
electorate will always say, Oh yes we want
reasonable, moderate, bipartisan solutions,
but when push comes to shove the elector-
ate will say what we really want is for our
party to trounce the other guys and to win
this debate that we're working on. And ifyou
take it to the level of the individual voters,
the politicians are responding to demand
rather than otherwise.

PILDES: Michael, you've written in particu-
lar about the very polarized debates about
voter identification issues and laws that
have been emerging over the last two or
threeyears. And whatwe see thereis thatat
least within legislative bodies the votes on
these laws break down on completely par-
tisan lines, although public opinion polls
generally seem to suggest that three quar-
ters of voters endorse these kinds of laws.
Whether they know the specifics of these
laws or not is a separate question. But with
that as a specific example what’s your per-
spective on polarization in legislatures on
anissue like this, the extent to which public
debate is polarized on thisissue, ourinabil-
ity to find solutions?

WALDMAN: It’s an interesting question. I
regard the voting wars of the past decade
as a symptom rather than a cause of the
polarization. There have always been chal-
lenges and questions about who could vote
but they have not been as much the subject
of a sharp red/blue divide as is the case
now. The public has broad but not particu-
larly deep views on these matters. On the
one hand there’s broad public support for
somethinglike voter ID, on the other hand
when you point out that alot of people don't
have the particular kind of ID that’s being
proposed, the public voted againstit, asin
Minnesota. The real challenge is howto take
something where there is in fact a solution
that meets the concerns of both parties or
both sides in the debate, as I would argue
is the case here.

PILDES: What is that solution here?
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WALDMAN: Well, if you for example, if you
took seriously theidea that our electoral sys-
tem is especially marred by an antiquated
electoral, by antiquated practices, by a
voter registration system that hasn’t really
changed a whole lot in 100 years you could
have a system that as we've argued registers
justabout everyvoter and is less susceptible
to fraud. And even on the issue of voter ID
where it’s very polarized, you're now start-
ing to see ideas and proposals around the
country, asin Nevada where the Democratic
Secretary of State has proposed a voter ID
system where you have to have an ID but
if you don’t have it your photo gets taken
at the polls. That has the potential to calm
concerns about security without disenfran-
chising people, obviously the details matter.

There are some real solutions. We're
seated at the table with the co-chairs of
the President’s new commission on elec-
toral reform, which I realize has a distinct
mandate, not covering the whole waterfront.
But one of the reasons this could be a very
positive development is that if we could
find a way to take these issues out of the
partisan crossfire it’s far more likely to get
asolution thatactually meets the concerns
of both parties, and all parties.

PILDES: Can we take these issues out of the
partisan crossfire, especially at the national
level?

WALDMAN: Sometimes things like that can
happen when both parties want something,
whether it’s a grand bargain between, or,
as in immigration, where suddenly both
parties for entirely different reasons want
exactly the same thing.

ButIdo want to say, it's important not to
neglect some of the soft matters of leadership
thathave to make a system like thiswork. The
filibuster rules are the same as they’ve been
for a long time but all of a sudden they’re
used so incessantly that you suddenly need
animpossible super majority to do anything
in the Congress. There are numerous things
where the rules are what they are on paper
but if leaders of both parties aren’t willing
to stand up to their base or exertleadership
then the system breaks down. The polariza-
tion that we've seen is not only a function of
the voters pulling people or even the money
in the system pulling people but the diffi-
culty that people inside the system have had
resisting it. And I don’t know how much of
thatisinstitutional and how much of thatis
temperamental and personal. But until we
allhold those leaders accountable for doing
it they're not likely to change.



PILDES: Ben, you're the one who opened up
the personal side of polarization, and you
and Bob have both spent years in Wash-
ington, participating in the system but
also observing the changes in Congress
over long periods of time. What in your
view accounts for the situation Michael
is describing? You mentioned some of the
large historical forces that have changed
the nature of the political parties, the sort-
ing of parties into clear ideological frame-
works. But you also mentioned various
personal kinds of relationships that have
changed. What accounts for some of that
in your perspective?

GINSBERG: I'm honesty not sure. It puzzles

me a greatdeal because one of the contrasts

with the atmosphere in Washington, which

is a lot more style than substance neces-
sarily because somehow the government

is still functioning and there are a number
of broad areas in which there’s been a lot of
movement. But the interesting contrast is

on the State level where there are any num-
ber of governors from both parties in either
unified or divided legislatures who have

managed to get an awful lot done in their
respective states. So despite the polarization

that we're talking about, and we're really
talking aboutit as anational phenomenon,
in any number of states it’s not true. And so

I'mnotreally sure what the differences are

temperamentally and in the relationships

between people, and why it is different in

Washington from the way it is in so many
state capitols. I honestly don’t know the

answer to your question.

PILDES: Bob, do you have any views on that?
I assume you've observed the same thing
in your time?

BAUER: I have over that same period of time
and I agree with Ben. I don’t think it is the
largest reason. It’s more of a reflection of
other pressures on the political process
that are producing this sometimes para-
lyzed debate particularly overlarge national
issues. But there’s no question that the tenor
of relationships in the city has changed.
When I came to Washington D.C. full time
in1976, there was a very different quality to
relationships across the aisle. Sometimes
the rhetoric was still very hard edged but
there was more of a likelihood that you
would see the previous combatants walk-
ing off the floor of the Senate and then sort
of in the corner joking with each other.
And that’s very different than the reported
period, post-1994 election, when the Demo-
cratic leader of the House and the Speaker

of the House did not speak to each other for
ayear and a half directly. And that’s a very,
very significant difference. It'shard to imag-
ine Mike Mansfield and Everett Dirksen not
speaking to each other for 18 months, or for
that matter John McCormack, pick an old
Speaker of the House and whoever was the
Republican leader at the time. Who?

WALDMAN: Carl Albert.

BAUER: So there’s a difference but I have
to say again to go to Michael’s distinction
between causes and symptoms thatin many
respectsit’smore of asymptom than a cause
of the larger divide.

PILDES: Sam, are you troubled by the decline
of discourse about public policy issues that
Bobwas putting on the table here? Is that the
thing that we ought to be worrying about?
And if so what do you see as the causes of
that and more importantly is there any-
thing that can be done about it? Or is this
the culture we're left with at the moment?

ISSACHAROFF: Well, it’s a terrible decline in
the quality of the ability of government to
respond. It’s harder to put together an insti-
tutional coalition that responds to prob-
lems as effectively as we might have in the
past. Some of it is that you read a biogra-
phy like Caro’s biography of Johnson and
there just seemed not to be the same figures
with the command of the institutions that
there were in prior periods. But you don’t
want to put too much just on individual
strong forces. American government has
traditionally depended upon two differ-
ent things, which both are in short supply
right now. One is people who rise above
the partisan divides in the institution and
are the deal brokers, and there seem to be
fewer of those than there were before. That
has to dowith the decline of the center. You
just need a few people in the center to fig-
ure out where the deal is, and that doesn’t
seem to be there as much.

The other is something that you've writ-
ten about Rick, and it’s that there seems to
be less identification with the institution
than with the party to which one is a mem-
ber, and so if you look at the structure of
separation of powers itis thought that there
will be a Senate that has an institutional
understanding of its role as a Senate, and
ahouse in the same way, and a presidency
that is organized around the Executive in
opposition to some extent to the Congress
and to the Judiciary. And that seems to have
broken down. There seems to be willingness
to disable the various institutions in favor of
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an immediate partisan objective that may
have been different at prior times. And we
see this in the filibuster debates. We see
this, over the past 20 years so both parties
have been on both sides of these debates.
I'm not pointing fingers at the current situ-
ation. The causal stuff is hard to figure out
because there’s so many factors that life is
more transparent, that our source of infor-
mation are more available. The monopoly
of information under Walter Cronkite was
a terrible thing, horrible. I mean I liked
watching him. I watched him every night
when I'was a kid.

PILDES: Another confession of age?

ISSACHAROFF: Yeah, when I was a kid and
that’s where I learned about the Vietnam
War was from Walter Cronkite, but that can’t
be the rightimage to hold onto in this era.

It goes back to the question of the way
in which people come up in politics these
days, and that either because of the sorting,
because of the money pressures, because of
the news cycle, whatever it is they are less
groomed in the institutional exercise of
political authority which includes the abil-
ity to get things done and they're increas-
ingly groomed in ideological stances that
play well in a media cycle. And that then
as they move up the ladder to be congress-
man or congresswomen and senators and
representatives that changes. That changes
the dynamic of the institution although I'm
heartened by Ben’s point that some gover-
norships seem to have stayed outside of
this process.

PILDES: Bob, did you want to comment?

BAUER: Well, I just wanted to say one thing
about the kind of polarized debate at least
that has most gotten my attention, and itis
whatI call anegotiating inflexibility clothed
in high moral principle. And I'm mindful
of a keynote recently delivered at a party
conference.

I'won’tidentify which party. 'm not here
by the way as an official partisan. I'm here
like everybody else, as just your--

PILDES: A colleague at NYU Law School.

BAUER: Yes, exactly right. But at a recent
keynote the fundamental choice that was
put to the audience, and the audience
responded very enthusiastically, was that
there were large issues facing the country
and the choice was between standing up
for the United States constitution or surren-
dering. And so in other words compromise



is depicted in this scheme, as potentially
a moral failing. So why do you have that?
Why do you have a situation where compro-
mise is a moral failing? Increasingly there
isaview that the large national issues that
we are dealing with are essentially a zero
sum game, somebodywins/somebodyloses.
And therefore you're not splitting the differ-
ence when you compromise, you're giving
up, you're losing, and nobody comes away
from the compromise in some way bene-
fited equally or benefited to some degree,
somebody comes away the winner, some-
body comes away the loser. To defend that
point of view thatyou can’t give in, thatyou
have to resist successful negotiation thereis
animpulse to adopt avery stern moral tone.
The refusal to negotiate is not being unrea-
sonable, itis being principled. And thathas
a significant amount to do with the way in
which arguments are increasingly framed
around issues that Tom Edsall in his most
recent book he published calls “the age of
scarcity.” Where we think on the national
level we're dealing with issues where some-
body walks away the winner, somebody
walks away the loser. We don’t have the
resources or the capacity to spread evenly, or
in fair allocation among all of the potential
participants. And therefore in some sense,
polarized debate is a negotiating strategy
but it’s an anti-negotiating strategy, and it
serves a function in this particular politi-
cal environment or so it has seemed to me.

Just in closing, what struck me about
Sam Issacharoff’s reference to Lyndon John-
son and Robert Caro—it’s been very inter-
esting in this day and age to both listen to
thiskind of uncompromising moral debate
on a number of key issues, and then read
the acclaim given to the depiction of Lin-
colnin Steven Spielberg’s movie. Here was
somebody who played hardball as depicted
by Spielberg there was a feeling as there
was in the response to the Johnson biog-
raphy that this is what politics should be
about. People have significant goals to
achieve and therefore their means should
be supple. They should be flexible. And the
debates that we're currently, seeing with
thisinflexible negotiating strategy cloaked
ashigh moral principle would be gridlocked.
That gives me the most concern because
that’s the spirit of anti-politics, that there’s
some issues that simply can’t be negotiated
because to negotiate them is to essentially
fall into a form of moral error.

PILDES: Sean, I don’t want to put you on
the spot too much but since you have not
Bob or Ben’s experience in Washington but
certainly substantial experience with the

culture of the Senate and Senate candidates
and the like does Bob’s description ring true
toyou about the nature of political conflict,
political discourse today?

CAIRNCROSS: To some degree it does. It’s
also important to remember where you
stand on this depends on where you sit,
which is to say the filibuster is a big prob-
lem ifyou supportan administration that’s
trying to move judicial nominees through
or whatever the case may be. It’s not neces-
sarily ifit’s a prior administration. And so
this takes on an acute relevance when it’s
your policy preference that you are trying
to move that you feel is being frustrated.
But, the tables always, always turn even-
tually so thisradical change to this system
or reform for reform’s sake just needs to
be approached with some level of caution.

WALDMAN: I'll say for the record that pres-
idents should be able to make judicial
appointmentsregardless of what party they
are, and that will be for the record even
when there’s a Republican president or a
Democratic president. There’s not really a
way to make our courts let alone the rest of
the system work.

But I want to go back to something
Sam said. I want to strongly defend Wal-
ter Cronkite.

GINSBERG: Brave.

WALDMAN: Very brave. And Huntley-Brin-
kley after that. When we talk about Walter
Cronkite what we're really talking about is
aperiod when there was a sense of journal-
ism that spoke to the whole country thatwas
more or less regarded as fair and that facts
were more or less regarded as facts. And that
was unusual. In the 1800s that was not the
way it was. Newspapers were clearly and
highly partisan. Among the challenges to
making the kind of compromises thatinevi-
tably are necessary given the way our gov-
ernmentis structured, there has to be some
basic agreement on facts, and so this espe-
ciallyis challenging on things that involve
short-term pain and long-term gain. As I
look at the whole panoply of things that are
affected by the polarization and dysfunc-
tion right now, you know, budgets come
and go, taxes come and go. It’s true that we
have a country that wants a certain level
of government and doesn’t want to pay for
it and that in itself reflects a problem. But
climate change, we will look back on this
era as a time when our political system was
unable to grapple with alooming catastro-
phe, and part of the reason is that there is
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no more shared space where people can
persuade the media that something is a
problem and force political actors to do
something about it.

YOUN: One thing that’s happened is that the
people’s expectations of Congress at this
point are so low that it’s become a self-ful-
filling prophecy. No one expects Congress
to govern anymore. So the more interest-
ing question to your average voter is did my
representative back down out of a negoti-
ation? And you have both sides. You have
Planned Parenthood and the NRA both with
their ideological purity tests on which you
want your candidate to score 100% ide-
ally. You have political parties suggesting
their own versions of the purity test, and it
becomes, this spiral in which you start to
wonder at the end of the day: Are we going
tolose a certain amount of democracyin our
democratic institutions because more and
more responsibility gets pushed onto less
accountable institutions such as adminis-
trative agencies, such as executive action
ofvarious kinds and to the courts. And you
start to wonder, what is Congress meant to
do?Isitmeantto be this Democratic thing
or is it meant to be just kind of an ideologi-
cal battlefield?

GINSBERG: In Bob’s formulation, people
don’t compromise because that’s per-
ceived as abandoning principle, which is
an accurate way to look at it in a number
of instances. But let me also call attention
to three issues which in the last 20 years,
which were positions of principle on both
sides, where there’s now been a seat change.
Number one is immigration, number two
is same-sex marriage, and number three is
the gun debate which even though the gun
debate is still current where the goalposts
are in that debate is really different from
where itwas 20 years ago. So three instances
where if we were having this discussion a
few years ago we would say, were locked
in concrete, that there will be no compro-
mise because people have their principles
on both sides. Through the electoral wars,
through discussions, through whatever it
is the debate shifted on them.

BAUER: I can’t resist. That is true but we
were having a conversation here about what
happenswhen you have the leadership and
interest and others were engaged in the
national debate trying to thrash issues out
on some presumably compromised basis
before the electorate weighs in decisively.
And in two of three cases that you've men-
tioned, and to some degree the third, what



really shifted was public opinion, and it
drove the two parties together because if
there’s one thing we expect from our polit-
ical actors it’s a keen sense of survival. So
I don’t think it’s a shock for example that
we're moving toward immigration reform,
andIdon’tthinkit’s a shock that we're mov-
ing toward acceptance of gay marriage, but
it’s not a result of reasoned discourse over
time in which both parties sat down and
listened closely to each other. It's a result
of a fundamental change in the elector-
ate’s judgment that has moved the politi-
cal actors.

PILDES: So, we have a little bit of time here
at the end for questions. Go ahead.

AUDIENCE MEMBER:[Inaudible question]

PILDES: That’s an argument against the
filibuster. Right? In the Senate. And Sean
has spoken to that already. Do you want to
respond a little bit more?

CAIRNCROSS: Well, to some degree it
depends on what it is you're voting up and
down on. It’s the case quite frequently that
things are brought to the floor for an up or
down vote for the specific purpose of mak-
ing a political point thatis going to then be
turned around and used to beat the other
side over the head with, whether in a pri-
mary or in a general. So it depends on what
piece of legislation you're talking about.

PILDES: Michael, you're a big critic of the
filibuster I take it?

WALDMAN: Yeah, I mean we've had these
rules, rule22 hasn’t changedreally since the
mid 1970s but the use of it has changed so
dramatically thatit’s no longer something to
slow down debate or to on the big, bigissues
attain a consensus or super majority even
as one could argue it might have been on
civil rights. But it is now a de facto 60-vote
requirement for just about anything, and
thatis if that were a constitutional change
we would, written down on paper we would
regard it as monumental, and contrary to
whatthe framers believed was possible. That
tomeis one of the sticking points here where
polarization is less the worry than paraly-
sis. You've had Democrats and Republicans
but we haven'’t had a system until recently
where the Senate was unable to function
as much as it--

PILDES: And so why do you think Demo-
crats, you know, with control of the Senate
to the extent they have it right now having

gone through the experience of the first term
of President Obama are unwilling to push
aggressively to modify that rule given the
majority that they have? They have the power
presumably to do it through a majority vote
at the beginning of the new session of the
Senate. Why do they not use that power?

WALDMAN: You'd have to ask them. I think
that a number of the longer serving Sena-
tors see the benefit. It's sort of a calculus that
asindividuals they have more power being
able to threaten the filibuster or use a hold,
but I wish—we certainly have encouraged
them—to take stronger steps than they did.

PILDES: Randall Johnston?

RANDALL JOHNSTON: I am curious. One of
the causes I've heard of political polariza-
tion that I'm sure you all have heard is that
senators and congress people workin Wash-
ington two and a half, three days a week,
they go, flybackhome, so they’re nolonger
socially interacting with their colleagues
nearly as much. Their children don’t all
attend Georgetown Day School and Maret
anymore, their wives and husbands don’t
serve on PTA together. So what effect do
you think, if any, that has played on social
interactions and is there anything, Imean
leave itto a southerner to think a party will
fix everything, but like is there anything
that can be done about it?

PILDES: I thoughtyou meanta political party
at first. You meant a good old fashioned--

JOHNSTON: Social party.
PILDES: Mint julep party.
JOHNSTON: Obviously.

PILDES: Our Washington hands? Bob? You
look like you want to, you were stirred.

BAUER: I recall that in the Gingrich era,
and Ben will correct me, there was a move

toward trying to—at the very beginning

before things turned rancid again—develop

some sort of family friendliness and social

interaction. Ray LaHood was a part of that
and whatever and it didn’t seem to have

yielded much fruit. And I'suspect that tells

you something. That’s why I go back to the

point that it’s symptomatic. But I don'’t
think that for example to speak to Randall’s

point thatifyou structured a wider range of
socially attractive engagements that some-
how it would have a meaningful effect on

the atmosphere in Washington.
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AUDIENCE MEMBER: So bringing the con-
versation back to campaign finance reform

some of the candidates thathave been most
successfulin the post-Citizens United, post-
McCain-Feingold era are ideologically
extreme candidates who have been able

to raise massive sums of small donations

from out-of-state donors, people like Shar-
ron Angle or Alan Grayson on the left. And

I'm wondering what can we do to change the

incentives so that moderate candidates also

wanttoraise alarge sum of small donations

so thatit’snotjust the ideological extremes

that are reaching out to the activists?

GINSBERG: I can assure you that moderates

have no less desire to raise the money of an

Alan Grayson or somebody on the right. It
is the response mechanism and it is just a

phenomenon thatagain is a symptom more

than anything else. That it’s the shriller the

plea the more money you raise. If you look
atany direct mail piece or Internet message

from a group on the right or on the left the

more the rhetoric is hyped up the more suc-
cessful the fundraising package is. So it’s

really a symptom of the overall coarseness

of the discourse more than incentives for
moderates that you could impose.

PILDES: Michael, since the Brennan Cen-
ter has been very involved in campaign
finance issues.

WALDMAN: Ben has made an interesting
point and it has been the assumption that
direct mail pieces and those sorts of things
tend to pull toward the extremes. Interest-
ingly, at least the campaigns in the Dem-
ocratic presidential primaries that raise
the most small donor contributions weren't
particularly extreme or ideological when
they did it.

PILDES: Just to interject, I see Ben frowning.
I'mnot sure Republicans would agree with
that characterization. But go ahead.

WALDMAN: In contrast to some of the other
candidates who could have been running
among the Democrats, Hilary Clinton and
Barack Obama were not the most extreme.
Butone of the things thatis possible to make
it so that moderate or less partisan candi-
dates can take advantage of small donor
interestis actually something thatisin the
law in New York City—and what Governor
Andrew Cuomo is encouraging the legis-
lature to do in New York State—which is a
system of public financing but one that’s
different from the old style public financing
where everybody gets a big grant of money.
This is rather a matching fund system for



small contributions, a multiple match in
New York City. And it’s interesting. It really
has not led to extremists taking over the
city council. It’s just actually changed the
way people raise money so that they tend
toraiseitmoreinlivingroomsin theirown
district than before.

AUDIENCE MEMBER: [was wondering if any-
body on the panel could comment on the
argument that the professionalization and
modernization of political campaign tech-
niques over the last several decades has
been one of the causes of polarization. I'm
specifically referring to the class or profes-
sional consultants thathas developed over
the last several decades that consistently
have very powerful and very effective oppo-
sition research teams and consistently push
candidates towards negative campaigning
as avery, very effective messaging tactic.
CAIRNCROSS: Negative campaigning is
nothing new. The technological means of
communicating with voters, every itera-
tion is better and better but I'm not sure
that the professional class of consultants
has driven the negativity and the discourse
very much. I mean, these are political issues.
You are going to have contrastbetween can-
didates whether it’s a primary or a general,
and the means of communicating those
have become easier and more easily mass
marketed. ButI don’t think it’s necessarily
driven by the consultant class.

BAUER: I fundamentally agree with that. The
consultants are delivering and are paid to
deliver winning strategies to candidates.
Obviously sometimes they win, sometimes

theylose or their strategies sometimes win
or succeed and sometimes fail, but the point
here is that candidates adopt them when
they prove effective and when they’re an
appropriate reading or an effective read-
ing of what the likely response in the elec-
torate will be, and so essentially to look to
the political class as evil is to confuse the
messenger with the message

AUDIENCE MEMBER: Going back to two of
the three issues that were identified where

there’sbeen a decline in polarization, immi-
gration and gay marriage. First on gay mar-
riage, it's interesting that thereisno credible

effortin Congress to do anything about the

Defense of Marriage Act. It’s all just broad

bipartisan negotiations to legislatively
repeal that, but on immigration there is

this bipartisan working group of eight in

the Senate and Sean mentioned a group that
accordingto today’s newspapersis starting

tomeetin the House, and it’s interesting that
one of the key players is Marco Rubio who

as opposed to the Ted Cruz line that Bob

Bauer spoke about is someone who clearly
seesnegotiation and compromise as a polit-
icalwin for him and something thatwill be

sellingwith voters. Is that a bellwether, does

that give us one little bit of hope to cling to

that perhaps polarization could be, atleast
on consensus issues, waning?

PILDES: Let me actually take a crack at that
as a closingkind of comment. So, you know,
it’s fascinating and we forget that George
W. Bush when he came in and Barack
Obamawhen he camein arguablyhad track
recordsin the pastand certainly positioned

themselves as exactly the kind of figures

that maybe Marco Rubio is trying to posi-
tion himself as being for a potential presi-
dential run. Remember George W. Bush’s

compassionate conservatism, his bipar-
tisanship as Governor of Texas? President

Obama, at least many of us who are sym-
pathetic to him, see him as having tried to

reach out across the aisle. I view both of
them as having discovered that the struc-
ture of the larger systemis such thatitmakes

it extremely difficult even for a successful

president or candidate who becomes presi-
dent to actually be able to implement that

because the larger forces are so deep and so

profound, so much a function of historical

changes, so locked in that to become Presi-
dent it’s important to present yourself as a

compromiser, a moderate, someone who

reaches across the aisle. But to actually gov-
ern as thatismuch more difficult than even

the people in office would like it to be. And
somy own view is that we are experiencing
something that’s a product mostly of his-
torical forces going back to the 1960s, the

opening up of the American system to full

political participation, the eventual ideo-
logical reorientation and sorting of the par-
ties, and thenIsuspect the polarization we

have now is likely to be enduring for some

period of time.

With thatIwant to particularly thank the
people who came in from out of town. It’s a
real tribute to their commitment to these
issues, to each other, to NYU. So I want to
thank them as well as everybody else. This
isthe biggestissuein democracy and these
are some of the best people to talk about it.
So thankyou.



