Immigration Law and Policy – Spring 2006 – Prof. Rodriguez

Group Outline

I) Foundations of Immigration Law
A) Defining Citizenship (Chapter 1)
1) Citizenship and the Constitution (9-14)
(i) Definition of Cit’ship. Originally, no def. Jus soli only ( nats act of 1790 ( Dred Scott (not a cit) ( 1866 civ rights act ( 14(1)A “all persons born/naturalized in US, and subject to the jurisdiction thereof, are citizens of the US and of the state in which they reside.”

(a) Not clear what rights accompany cit’ship. 

(b) Slaughterhouse nullified P&I Clause. Now, immigrants’ rights come from personhood and DPC and EPC. 

(ii) Significance of Cit’ship

(a) Issue: Debate over whether cit’ship means anything in const’l law and whether there should be a distinction drawn between cits and non-cits.

(b) Very Significant. 

(1) Sugarman: Rehnq says Const mentions cit’ship a lot (e.g., 14A). Must be imp diff. So, ok for states to treat cits and noncits diff’ly. 

(2) Afroyim v. Rusk: no invol stripping of cit’ship. Several justices wrote ab how important cit’ship was. Arendt talks about significance of cit’ship, loss of cit’ship.

(c) Not Significant. 

(1) Bickel: construct. Can be given/taken away. Const’l law hasn’t focused on cit’ship; has focused on personhood. This is a good thing – makes it harder to oppress. 

(2) Graham v. Richardson: EPC cases make cit’ship count less than personhood (SS to treat aliens worse!). 

2) Acquisition of Cit’ship – Jus Soli and Jus Sanguinus (15-34, 52-53) ( INA § 301
(i) Jus Soli: conferral of nationality based on birth w/in territory

(a) Pros: admin convenience; egalitarian; inclusive; most inclusive rule

(b) Cons: arbitrary (person who comes at 1 day-old); gives bad incentive (to come illegally)

(ii) Jus Sanguinus: conferral of cit’ship by blood, parentage

(a) This applies to kids of US parents born abroad, ltd only by parental residence in US before birth, not by any condition subsequent (since 1978, tho Afroyim said it was ok)

(iii)  “Subject to US Jurisdiction” Req (from 14(1)A)

(a) Elk v. Wilkins: “under juris thereof” used to exclude NatAm from US cit’ship. Harsh read of this clause of 14(1); Elk wasn’t completely subject to US juris. Statutes later resolved this problem for NatAms. 

(b) Wong Kim Ark: Broad read of 14A, conferring cit’ship to kids of Chinese nationals. Purpose of 14A to include, not exclude. Jurisdiction Clause only meant to exclude kids of foreign enemies in hostile occupation and of foreign diplomats, traditionally excluded under jus soli rules. Birthright cit’ship is a general and universal concept. 

(iv) Shuck & Smith: Kids of Unauth’d Migrants, “Cit’ship w/out Consent”

(a) Pushing idea of mutually consenual, not ascriptive, cit’ship. If government hasn’t consented to an individual’s entry into polity, their kid can’t enter either.

(b) Look to 14A and 1868 Expat Act to justify their position. 

(c) Critique: Consent is about individual’s consent, not government’s. Concept of consent too demanding. Concept of jurisdiction way too demanding. People are subject to the government’s jurisdiction. No security if you’re only subject when govt says you are. 

(v) Neuman’s Critique of S&S

(a) Calling for broad reading, consistent w/legislative intent, excluding few from cit’ship. New def of jurisdic is circular. Framers knew what wld follow from 14(1), and we consented to it as a polity. 

(vi) Jus Sanguinus in the US

(a) Jus soli not enough. Congress allows cit’ship to be transmitted to kids born to US parents abroad. US govt has certain obligations to these people, and also wants to incentivize them to come back. 
(b) Source of Congress’s Power? Not clear, but the power is accepted now. 
(1) Art. I, § 8: power over naturalization? This is a lesser power. Common law, too? 
(c) Exceptions
(1) Preventing perpetual transmission of cit’ship to people who have no ties to US. 
(2) Required contact w/US. Parent must live in US before birth. Since 1978, you don’t have to est residence after your birth. 
(d) Jus Sanguinus & Gender
(1) INS v. Nguyen. Gender-based distinction doesn’t violate EPC. Someone born to US cit father becomes citizen only under certain circumstances (blood relationship must be est’d by clear and convincing evidence, can be est’d in various ways). This doesn’t apply to US cit women who give birth abroad. Cit’ship automatically passes and can be claimed at any point in the life of the child.
(vii) Martin’s Critique of S&S

(a) Look to Europe’s 2nd-generation problem. Community and legitimacy don’t rest only on consent. Time and familiarity count toward cit’ship. 
(viii) Convergence of Jus Soli & Jus Sanguinus
(a) Development of cit’ship principles around the world. Increasing convergence between jus soli/sanguinis states. 

(b) Jus Sanguinus has 2nd-gen problem. 

(c) Jus Soli can be overinclusive. 

(d) CEIP Proposal: Gives cit’ship to those who are more committed to the country. Rewarding permanence, strong attachment to country.

3) Naturalization (53-60, 80-84, Handout #3) ( INA § § 101(f); 311-331; 334; 337
(i) Intro

(a) Naturalization = acquisition of citizenship by any means other than birth.

(b) Both jus soli and jus sang systems have always had nats systems. 

(c) Took Congress a while to work naturalization out, both substantively and procedurally.

(ii) Naturalization and Race

(a) Race is the primary way in which Am law has restricted naturalization.

(b) 1st period (1790-1870): only whites cld naturalize.

(c) 2nd period (1870-1940): whites and blacks, no others.

(d) 3rd period (1940-1952): piecemeal reform, then total prohibition on racial qualifications.

(iii) Procedures for Naturalization

(a) App to DHS employee, usually interview, gran/deny, appeal to another DHS employee, grant/deny, appeal to fed district ct.

(b) Largely administrative procedure, despite robust judicial review provision for denial of nats app. Judges tend to defer to agency, and admin officials have a lot of discretion. 

(c) Price v. INS: reflects how courts review the admin decisions.

(1) App refused to answer Q asking for list of affiliations, claiming it chilled his right to freedom of association. 9th Cir. upheld app denial because AG/CIS has auth to determine which facts are relevant to decide when someone is attached to the Const. Although resident aliens have some const’l rights, it’s not the same.

(iv) Sample Problems:
(a) Problem #1, p. 60 (See CMR sol’n):  ‘A’ lawfully admitted >3 yrs ago, B (her spouse)=citizen, wants to naturalize.

(1) § 316 – usual residency is 5 years.   

(2) But § 319(a) spousal exemption – residency reduced to 3 years if married to a citizen.  

(3) B wasn’t a citizen until 2 years ago and they have to have been e a citizen for the whole 3 years – so A’s application not yet timely.  Needs 8 more months to be eligible.  

(4) § 334(a) says you can submit app under the “3 month lead time rule” – so submit it in 5 months.

(b) Problem #2, p. 61 (See CMR sol’n): Lawfully admitted, burglary conviction in 1996 (residency met).  
(1) § 316(a)(3) – must be of good moral character.  

(2) § 101(f)(8) –aggravated felony means NO GMC (categorically).  
i. § 101(a)(43)(G) agg fel includes burglary w/one-year sentence (check sentence) 

(3) § 101(f)(7) says 180 days served is a categorical “no GMC” (check time served) 
i. Note either of these could catch him.  Parole in >180 days w/1 yr orig sentence, agg fel gets you.

(4) § 101(f)(3) is crimes of moral turpitude (see below)

i. § 316(a)(3) says these only count if committed w/in 5 years, and this wasn’t.  
(5) § 316(e) gives head of USCIS the discretion not to grant it even if outside 5 years – they can find bad moral character at discretion.  

(v) Criteria for Naturalization

(a) Residency & Phys Presence

(1) Non-controversial. App has resided, sufficient phys presence, presence not from illegal entry.

(b) Good Moral Character (INA § § 101(f); 316(a)(3))

(1) Relevance Period

i. Some crimes are only relevant w/in a certain time period of app. 

ii. Other crimes (agg felonies, § 101(a)(43)) are always relevant. 

iii. Controversy: As agg fel list grows, 96 law made it apply retroactively to app (in nats and removal contexts). Knowledge, intent of applicant don’t matter. 

(2) Apart from agg fel controversy, seems pretty permissible to have this req. 

(c) Attachment (INA § 316(a)(3))

(1) =attachment to const’l principles AND well-disposed to the good order of the US.

i. Courts have defined both reqs in a number of ways.

(2) Members of certain groups excluded altogether (INA § 313(a)(4))

i. E.g., communists, totalitarian groups, maybe terrorist groups today? 

(3) How far shld Congress go? 

i. Citizens have right not to believe in representaitve democ, orderly change in government. Should Congress be able to req that there be uniformity of belief (otherwise protected by 1A) among nats apps? 

ii. Arg that there are certain basic prinicples all shld be req’d to adhere to. 

iii. Benefit-right distinction. Cit’ship a benefit. 

iv. Schneiderman v. US: CT allowed Comm. to naturalize, saying that diff ideas about property were ok. Congress responded w/anti-comm sections of INA.

(4) Ultimately, not clear how important attachment principles are. Easy for most.

(d) Language (INA § 312(a)(1))

(1) 20th C phenomenon. 

(2) Reqs understanding of English language, ability to read, write, speak, etc. Such a low level that wldn’t enable meaningful participation. Few exceptions (old people).

(3) Variety of Views

i. Neuman: We need some way to communicate.

ii. Cisneros: Language is important integrating mechanism.

iii. Fuchs: Learning language is what immigs owe to US community.

iv. Cruz-Reynoso: US polit union, not based on one language/culture. Long history of diversity. 
(vi) Handout #3: Border Protection, Antiterrorism, and Illegal Immigration Control Act of 2005 (H.R. 4437)
(a) Bars terrorists from naturalization.  SHS can determine (unreviewably) that someone has “at any time” fallen under 212(a(3) (Nat’l security inadmissibility grounds – below). 
4) Loss of Citizenship (113-22, 124-28, 130-39) ( INA § § 340, 349-361
(i) De-Naturalization (INA § 340)
(a) = revocation of cit’ship based on fraud or illegality (concealing a material fact) in the initial petition, original application process (eg, you aren’t attached, didn’t speak the language, didn’t have GMC)

(1) Unclear what ‘material fact’ means.

(b) Procedure: Initiated by US attorney in fed ct after getting an affidavit rec’d by DHS

(ii) Expatriation (INA § 349; 350-61)
(a) Def’n: loss of citizenship for anything other than fraud in original naturalization.  

(b) Voluntariness, Specific Intent, and Burden of Proof: Rule (From Afroyim and Vance)
(1) voluntariness: describes the act that triggers renunciation of citizenship. Has to be voluntary act.

i. in Perez, Ct says vol. act is sufficient to renounce citz; dissent/Afroyim/Vance says it isn’t.

(2) specific intent: have to show that specifically intended to renounce citz.

i. in Perez, Ct says this isn’t necessary; dissent says it is

ii. in Afroyim/Vance, Ct says it’s necessary, limits Congressional power

(3) burden of proof
i. Vance(Congress can set it, preponderance of the evidence is ok.

(c) Perez v. Brownell (1958) 

(1) Justice Frankfurter/Majority: Congress’ power to regulate foreign affairs enough to regulate and rationally related to loss of citizenship.

(2) Warren’s dissent: need specific intent to renounce citizenship, and Congress doesn’t have sovereign power to revoke it b/c people are sovereign.  citz. as source of rights.

(d) Afroyim v. Rusk (1967)

(1) J. Black/Majority: overrules Perez v. Brownell; rejects general power of sovereignty idea, people are sovereign; concern about factions (pragmatic args).  voluntariness not enough; need specific intent.

(2) Harlan’s dissent(relies on better historical evidence from years before 14th Amendment was passed(Congress passed 2 statutes contemplating expatriation.

(e) Vance v. Terrazas (1980)
(1) Statute: INA § 349a & INA 349b

(2) Confirms Afroyim specific intent rule and holds that preponderance of the evidence as established by Congress is ok.  Congress can do this thru establishing courts power.  Not much of a threat to liberty.
(3) Dissents

i. Marshall: preponderance standard suggests that citz. is not very significant, which is crap

ii. Stevens: Ct is defining liberty too narrowly(citz is a loss of liberty, which is not just about physical confinement; loss of right to have rights

iii. Brennan: stupid to have this rule and also permit dual citizenship.

5) Dual Nationality (89-93)
(i) birth in the US (jus soli) to immigrant parent/s (if their country has a jus sanguinis rule)

(ii) birth outside the US (jus soli) to US or US/foreign parents (jus sanguinis)

(iii) US naturalization followed by renunciation of original citz, but country doesn’t accept renunciation (like Canada)

(iv) US naturalization followed by loss of citz. in foreign country, resumption of it later (Australia—lose it when you naturalize, but can get it back)

(v) (secret path) US naturalization from a country that permits dual citz, renunciation not enforced
B) Plenary Power Foundations (Chapter 2)
1) History of Immigration Regulation (145-70 (bckgrnd))
(i) States(before late 19th cent, essentially open borders

(ii) Congress

(a) 1880s(federal power to regulate immigration established by  law; Chinese Exclusion Acts; behavior categories

(b) WWI( period of serious restriction of immigration; Americanization 

(c) 1924(National Origins Quota System

(d) WWII( Bracero program; easing restrictions on Chinese

(e) 1952( INA passes

(f) 1965(quota system replaced with complicated ceilings system; regulated Western Hemisphere

(g) 1986(Immigration Reform and Control Act (IRCA

(h) 1996 (Antiterrorism and Effective Death Penalty Act (AEDPA) and Immigration Reform and Immigrant Responsibility Act (IRIRA)

(i) 2005(Real ID Act

2) Chinese Exclusion/Repression (174-86, 186-210)
(i) Chy Lung v. Freeman (1875) ( federal exclusivity.
(a) CA law allowed ship inspectors to charge boat captain for care of aliens who were sick, crazy, etc.  Struck down based on foreign relations fears (inspectors would piss off China and feds would have to answer). 
(ii) Chae Chan Ping (1889) – the Chinese Exclusion Case.
(a) Court (Field): Congress has power to pass exclusion statute; federal plenary power over immigration.
(b) Violation of prior treaties via statute OK b/c both are supreme.
(c) FA left to feds for a reason and imm is a national/FA/security issue (not local).  Self-preservation requires immigration regulation.  Sovereignty can’t be restricted by foreign sources.   

(d) Cong’s conclusion that some foreigners are dangerous is binding on courts even absent war.

(1) Courts should be deferent/leave FA questions to political branches.
(iii) Fong Yue Ting (1893) ( Plenary power also includes power to deport.  
(a) Chinese laborers caught w/out statutorily req’d certificates; detained pending deportation; petition for habeas.
(b) Right to deport is as absolute as right to bar entrance – present @ will of Congress.
(c) No due process vio b/c this isn’t a punishment – not in the criminal realm.

(d) And this is a PQ not for courts.

(e) Brewer dissent: DP is an individual right for anyone w/in the jurisdiction (location)
(f) Field dissent (note he wrote Chae Chan Ping!): HR-esque “common humanity;” sees a slippery slope here he didn’t there (could you shoot an alien?).  
(g) Fuller dissent: Deportation, unlike refusal of admission, takes away something lawfully (under US law/const) acquired (lawful stake). 
(iv) Wong Wing v. US (1896) ( Hard labor in pre-deportation detention IS punishment and 5th Am vio.
(a) Can’t be imposed w/out trial.  
3) Moral Constraints on the Exercise of the Immigration Power (218-35)
(i) Congress’s power to regulate immigration is more or less plenary; that doesn’t answer question of how Congress should use power.  Important to think abt moral constraints we might impose on legislative decisions re. admissions/exclusions/removals/deportations.

(ii) Bruce Ackerman: defends right to exclude on liberal grounds
(a) Preservation of domestic institutions

(1) We need to control our borders, not b/c we fear having aliens in our midst, but b/c if we allow any more than X number of immigrants, our liberal domestic institutions will be overwhelmed, and societal stability will be threatened.

(2) Native inhabitants are prioritized over immigrants, not by claim of moral right, but b/c a country needs a certain # of native inhabitants who are familiar w/operation of its liberal institutions.  A country w/fewer natives wd be able to sustain even fewer than X immigrants.

(b) What policies serve these interests?

(1) Numerical ceilings

(2) Requirement of good moral character

(3) Language restrictions (e.g., Quebec)

(4) (It’s harder to justify a policy of exclusion based on whether one’s assimilating: Ackerman’s ceilings strive for stability of domestic institutions, starting w/assumption that immigrants aren’t assimilated.)

(iii) Michael Walzer: defends right to exclude as means of preserving intrastate mobility
(a) Exclusions on immigration are justified as a means of preserving freedom of mobility within the state.

(1) People are more inclined to stay where they are than to move. ( Leads to desire to keep local communities as they are, stable.

(2) In a state with open borders, local communities become exclusionary, as a means of defending local politics and culture against strangers.

(3) Neighborhoods w/in a state can be open (“indifferent associations, determined solely by personal preference and market capacity”) only if states are at least potentially closed.

i. “To tear down the walls of a state is not…to create a world w/o walls, but rather to create a thousand petty fortresses.”

ii. BUT: Impulse to help people in search of better life may outweigh impulse to define communities. 

(b) Why make restraints ex ante, rather than ex post?  Why not have a liberal admission policy, coupled with strict rules leading to exclusion?

(1) Once you allow people into yr political community, you’re morally obligated to treat them the same, grant them the same rights.

i. (Compare to Temporary Guest Worker Programs.)

(2) As individual citizens, we rely on gov to make screening decisions; we need to be able to assume baseline trustworthiness of people in our community.

(iv) Joseph Carens: no moral basis for excluding aliens who wish to join political community
(a) Membership in U.S. political community shd be open to all who want to join.

(1) Tradition and culture of U.S. assumes the equal moral worth of all individuals. (
(2) No moral basis for distinguishing btwn natural born citizens & aliens who wish to join political community.

i. Note: Prospective citizens have to want to be members of the political community: must be willing to assume obligations of citizenship.

(b) Carens ultimately argues that we shd work towards a policy of open borders.

(1) “Free migration [open borders] may not be immediately achievable, but it is a goal toward which we should strive.”

(c) But: Should we ensure aliens actually do wish to join political community, and won’t be source of instability?
(1) CMR: How do we know who wants to join, & who’s coming for economic reasons, or to blow up a building?

(2) Perhaps we cd screen for people who, at very least, won’t have destabilizing effect:

i. Family: if y’re related to an LPR, you’ll have connection, be invested in society

ii. Likelihood of becoming a public charge

iii.  Special skills
C) Alienage Law (Chapter 9)

1) The Rights of Non-Citizens and Public Benefits 
(i) Pre-Modern Cases (through Yick Wo):
(a) Questions: 

(1) To what extent may we treat people differently once they’re here?  
(2) May states make distinctions btwn cits and non-cits?  
(3) Does Congress’s plenary power to exclude imply restrictions on state regulation?

(b) Slaughter-House Cases (1873): EPC extends protection only to blacks
(1) Foundational case: first attempt to define EPC.

(2) SCt suggests that EPC will apply only to former slaves; any other distinction will be outside its scope.

(c) Yick Wo (1886): EPC protects all “persons” against racial disc, including non-cits
(1) Facts: Pursuant to SF ordinance, 200 Chinese laundries were closed; overwhelming % of laundries affected by ordinance were Chinese-owned.

(2) SCt: EPC protects all “persons” against racial discrimination, cits and non-cits alike.

i. SCt develops a particular conception of sovereignty to support universality of EPC:

a. American system of gov is one “of laws and not of men” – no personal or arbitrary use of power.

b. Is EP a constraint on sovereignty?  (Sovereignty: “author and source of law,” can’t be subject to law.) 

c. No.  Sovereignty is w/the people.  It’s delegated to gov, but defined and limited by the law.
d. Universality of application of laws provides check against arbitrary use of power.

1. Even if it’s okay to distinguish non-cits, dangerous to allow gov to do so (slippery slope).
2. Making EPC universally applicable makes check on arbitrary uses of power most effective.

(3) Other reasons (not in Yick Wo) to make fundamental rights provisions universal:

i. Textual argument: C talks abt protecting “person[s]” (as opposed to “citizens”).

a. Recalls Brewer’s dissent in Fong Yue Ting.

ii. Political process argument: If there is a group of people systematically denied a privilege (e.g., right to operate laundries) on the basis of race, but w/o capacity to change that, EPC shd protect them (Carolene).

(4) How can Yick Wo be squared w/conception of sovereignty in Fong Yue Ting?

i. In Yick Wo, SCt has conception of sovereignty that exists prior to law, and that’s limited by C.  In Fong Yue Ting, individuals in U.S. are deported on basis of concept of sovereignty that’s absolute.

ii. Distinctions:

a. Even if (in Fong Yue Ting) immigration power has to be absolute (for foreign affairs reasons), that has nothing to do (in Yick Wo) w/how non-cits are treated once they’re here.

1. Con law relating to immigration may differ from Con law relating to non-citizen immigrants.

b. In Yick Wo, it was a state, rather than fed gov, doing the regulating.

1. Note: only Q Yick Wo answers is whether states limited in treatment of non-cits compared to cits.  

2. Historically, federal distinctions btwn cits and non-cits have gotten far less scrutiny.

3. But, fed gov is not totally unconstrained in its treatment of non-cits:

4. In Fong Yue Ting, question comes up of whether deportation is punishment.  SCt says it isn’t, but if it were, non-cits wd have rights that would have to be respected.

5. In Wong Wing, SCt strikes down § of Exclusion Act saying pending deportation a non-cit will be detained w/ hard labor.  So, tho Congress has authority to detain, it can’t impose punishment.
(d) State of the law before the modern cases: 
(1) EPC limits states’ ability to distinguish btwn cits and non-cits.  Fed gov isn’t limited, b/c EPC hasn’t been incorporated (per Bolling);; but when Cong isn’t using imm power (imprisonment at hard labor=crim) Const applies to cits and non-cits alike.

(e) The “Special Public Interest” exception:
(1) After Yick Wo, a series of cases addressed issue of constitutional protection of non-cits.
(f) Truax v. Raich (1915): SCt strikes down AZ statute requiring that any employer of more than 5 employees employ at least 80% U.S. cits (or, “qualified electors”).  By denying aliens capacity to work, AZ essentially restricted their right to enter – inconsistent w/exclusive fed auth’ty “to admit or exclude aliens.”

(1) BUT, SCt left open the possibility that states cd adopt alienage classifications where they were needed to protect a “special public interest.”

(g) SCt use of “special public interest” to uphold state laws distinguishing btwn cits and non-cits.

(1) Crane v. NY (1915): NY state law prohibiting employment on public works projects on grounds that state had interest in sending public works funds to its cits.

(2) Patstone v. PA (1914): SCt upholds PA law prohibiting non-cits from hunting game, and “to that end,” from owning shotguns or rifles.  SCt said, object of legislation was protection of wildlife, which state can preserve for its own cits; state’s means of doing so receives great deference.

(3) Clarke v. Deckebach (1927): SCt upheld city ordinance that allows only cits to run pool halls.

(4) In addition, SCt upheld a # of state laws that barred non-cits from owning land—like wildlife, something states could preserve for their own cits.

(h) Takahashi (1948)

(1) Facts: In 1943, CA amended its Fish and Game code to bar “alien Japanese” from obtaining a commercial fishing license.  In 1945, language was amended; now barred “any person ineligible to citizenship,” which, as CA legislature knew, applied only to non-cits of J’ese descent.

(2) SCt strikes it down, on grounds that it’s an impermissible race-based statute.

i. As in Yick Wo, SCt willing to look behind an apparently nonracial classification.

a. However, SCt distinguishes, rather than overrules, decisions that upheld laws barring aliens “ineligible to citizenship” from land ownership.

(3) In Graham, SCt reads Takahashi as having “cast doubt on the continuing validity of the special public-interest doctrine in all contexts.”

(i) Before Graham, there was ambiguity as to whether the “special public interest” exception still existed…

(ii) Graham v. Richardson (1971) Alienage is a suspect classification under EPC.
(a) Facts: PA law conditions welfare benefits on citizenship; AZ law conditions welfare benefits on citizenship (or) having resided in U.S. for 15 years.

(b) SCt strikes down alienage classifications on EP as well as on federalism grounds.

(1) EP analysis:
i. SCt will apply SS b/c “aliens as a class are a prime example of a discrete and insular minority” (no explanation as to why aliens are a D&I minority).

ii. Possible explanations:
a. Discrete: Even if you can’t physically identify them in day-to-day life, their legal status makes it easy to identify them as a legal matter.  [weak]

b. Insular: Aliens not full insiders to political comm’y; more likely to be isolated than citizens.

c. History of discrimination: Long history of disc against immigrants (Chinese Exclusion Cases).

1. Though discrim varies by nationality, arg that aliens have been disc’ed against as a class (racial classifications are always suspect even tho history of each race is different).

d. Immutability: You can change status (by becoming cit).  But, while people are here, before they’re eligible for naturalization, they’re “constructively immutably aliens.” (CMR)  [weak]
e. Political process argument: aliens can’t vote – they’re politically powerless.  

f. Note: SCt may contradict itself: it argues aliens shdn’t be treated differently b/c they bear same burdens (taxes, armed forces). If indistinguishable, how are they a D&I minority?

g. Ultimately, they bear same burdens but don’t get same benefit - something is going on.  When there’s a distinction like this that doesn’t make sense, apply SS to “smoke it out.”
iii. SCt rejects the “special public interest” exception for adopting alienage classifications.

a. SCt cites case that upheld prohibition of aliens from public works projects: “Whatever is a privilege, rather than a right, may be made dependent upon c’ship.”

b. BUT, SCt has, by 1971, rejected the idea that application of EPC can turn on whether gov is denying privileges/benefits or rights; EPC applies, regardless.

iv. Though state has valid interest in protecting public fisc, SCt has already rejected idea that that justifies an otherwise invidious classification.  Shaprio.

(2) Federalism
i. State laws are preempted, b/c they’re in a regulatory field controlled by Congress.

a. Though people likely to become public charges are excluded from U.S., Congress has declined to impose any disabilities on immigrants once in U.S.

b. Congress has thus adopted a policy that preempts all state regs in the area.

1. Congress has broad C’all powers over admission, naturalization, etc.

c. Unclear what kind of preemption this is (CMR says we can think of it as field preemption):

1. Conflict preemption: if direct conflict btwn fed and state statutes, fed statute prevails.

2. Field preemption: where fed gov controls the field, any state regulation in that field, even if not in direct conflict w/a fed statute, is preempted.

d. CMR: Is the immigration power really so broad as to allow SCt to preempt states?
ii. SCt’s broad articulation of plenary power has imp’t implications for interactions btwn fed and state govs, when it comes to dealing w/consequences of immigration.

(3) Though there’s a strong arg that Graham is more abt EP than federalism, it seems to bar states from regulating anything to do with immigration.
(c) SCt rejects AZ’s argument that distinction on basis of c’ship is authorized by Social Security Act. 

(1) Language:
i. Social Security Act: states may not condition eligibility for aid on “any citizenship requirement which excludes any citizen of the United States.”

ii. While it implies states may deny eligibility to non-U.S. cits, the statute doesn’t explicitly say so: SSA says, states may not deny aid to U.S. cits; not states may deny aid to non-U.S. cits.

(2) Legis hist:
i. There’s no indication of intent in legislative history of SSA of 1950, and leg’tive history of SSA of 1935 is irrelevant, b/c it was before Takahashi (1948).

(3) Avoidance: AZ’s reading wd suggest Cong was authorizing violations of EPC; it should be rejected.
i. Although fed gov has broad powers when it comes to admission, naturalization, etc., “Congress does not have the power to authorize individual states to violate EPC.”

ii. SCt: AZ’s interpretation of SSA wd violate EPC:

a. Congress’s power is to adopt uniform laws of naturalization.  (Art. I, § 8, cl. 4)

b. Allowing states to draw their own distinctions btwn cits and non-cits would contravene C’al requirement of uniformity, in violation of EPC.

c. CMR: Notion that laws w/r/t immigrants have to be uniform on some level.
(d) Matthews v. Diaz (1976) When Congress draws lines, SCt applies a kind of RBR.
(1) Graham v. Richardson:

i. established that:

a. EPC applies to states’ classifications of citizens v. non-citizens;

b. Strict Scrutiny applies; and

c. In context of public benefits, states have no compelling reason to distinguish cits and non-cits.

ii. possibly est’ed that fed gov doesn’t have power to devolve its powers to states.  (SCt raised possibility, but didn’t hold; construed statute to avoid prob.)

iii. FN14: SCt said it wasn’t deciding whether fed gov cd impose residency requirement as condition for receiving fed-funded welfare benefitsl.  Hence Matthews v. Diaz.
(2) Facts: Each petitioner was a lawfully admitted alien; each was denied access to Medicare, b/c they didn’t meet five-year residency requirement for aliens.

(3) EP Challenge: Petitioners challenge residency requirement under DPC of 5A.

i. (This is after Bolling v. Sharpe’s reverse incorporation of 14 Am v. fed gov.)

ii. Dist Ct: residency req’ment violates DPC: though 14Am EPC norms ≠ 5A after Bolling, danger of discrim so great (given lack of political representation), fed statute shd be subject to EP analysis.

iii. SCt: applies EPC in light of Congress’s immigration power (not straight-up EP/SS).

(4) Congress’s imm power allows it to make rules that wd be unacceptable if applied to cits:

i. Cite of Doom: “In the exercise of its broad power over naturalization and immigration [which states don’t have!], Congress regularly makes rules that wd be unacceptable if applied to citizens.”

ii. SCt reading the immigration power even more broadly than we’ve seen.

a. Imm power is about the relationship btwn non-cits and the fed gov. 

b. Matthews v. Diaz suggests fed gov has the power to define that relationship:

1. Power to decide whether more benefits accrue as ties to U.S. get stronger.

2. Power to decide when aliens shd get different kinds of benefits.

iii. Is this a logical extension of what we’ve seen w/r/t the plenary power? (It’s the law anyway.)
(5) SCt defines EP question not as distinction btwn cits/non-cits, but distinction among non-cits who’ve been here for differing periods of time; seems to apply RBR and distinction passes.
i. Foreign affairs justification: Refugees come to U.S. on erratic basis; Cong needs some flexibility to deal w/them (rather than be bound to extend welfare benefits to, e.g., “440,000 Cuban parolees”).

ii. Line-drawing prob: Deciding when aliens get benefits is inevitably a line-drawing problem.  A 5-year residency requirement will create hardships for some, but it’s a pure policy judgment & passes RBR.

iii. CMR: Matthews v. Diaz stands for idea that when Congress draws lines, a kind of RBR applies.

(e) Significance of Graham and Matthews v. Diaz?

(1) Harold Koh: Aliens’ rights wd be protected at fed as at state level if not for imm power.
i. It’s not that aliens don’t have any rights in the federal context, but they’re balanced out.

a. Aliens’ rights receive strong protection at state level, and wd receive the same protection at fed level if not for the countervailing principle of Congress’s immigration power.

ii. So, fed classifications won’t get heightened review.  This doesn’t mean they won’t get any review, just that fed gov is entitled to deference.

(2) Michael Perry: EPC doesn’t bar alien classifications.
i. Only way to reconcile two cases is to acknowledge that EPC doesn’t protect rights of aliens.

a. SCt’s talk abt rights in Graham is rhetoric that doesn’t mean anything; the distinction is okay.

b. Graham is a federalism decision.

(3) Gerald Neuman: Double-stan justified by anti-imm sentiment at state level; CMR doubtful.

i. States should get more scrutiny than fed; states more likely to express anti-immigrant sentiment.

a. Many anti-alien movements localized b/c of heterogeneous distrib. of immigrants around US; Madison designed gov so these local factions couldn’t get fed control.
b. Fed gov’s responsibility for immigration generally makes it more rational in its decision-making.

ii. But Neuman is making an empirical claim, and there’s empirical evidence that goes the other way:

a. Congress has a long history of racial discrimination in decisions abt, e.g., who can immigrate.  

b. Pro-immigrant sentiment is also more likely to be localized. 

1. Decisions to let immigrants vote & to guarantee them benefits (regardless of what fed gives). 

2. As imms establish themselves in communities, more pressure on local gov to treat them well.  

c. So, Neuman’s empirical claim may not be strong enough to support a clear double-standard.
(iii) After Matthews v. Diaz, when is a federal alienage classification unconstitutional?  Open Q.
(a) Hampton (1976) (weird admin law case)
(1) Facts: Five aliens challenge a civil service policy that excluded all people citizens from employment.  

(2) SCt says, even tho fed gov has rights that states can’t assert, fed power isn’t so plenary that any agent of fed gov can arbitrarily deny rights of non-cits.

i. Depriving immigrants of the opp’ty to find employment in a major sector of the economy constitutes “a deprivation of an interest in liberty,” which, “by reason of 5A, must be accompanied by due process.”

ii. “It follows that some judicial scrutiny is mandated by the Constitution.”

iii. [Note: CMR didn’t say this, but it seems that SCt is going out if its way to apply “some judicial scrutiny” under 5A, w/o having to go the Suspect Classification-Bolling v. Sharpe route.]

(3) SCt rejects justifications offered by Civil Service Commission for the policy as being outside its authority:

i. When negotiating treaties, President can offer employment opp’ties in civil service to cits of a foreign nation in exchange for reciprocal concessions;

ii. Also, policy creates incentive to naturalize. (
iii.  SCt says, the civil service has nothing to do w/negotiating treaties, or w/processes of naturalization; while Pres or Congress may draw these distinctions, civil service isn’t appropriate agency of gov to do so. 

(4) Dissent: SCt’s ruling makes no sense as a matter of admin law; Congress (which has the imm power) decided which agency wd effect the law.

i. “The fact that Congress has delegated a power does not provide a back door through which to attack a policy that wd otherwise have been immune from attack.”

(5) CMR: This case is of a piece w/admin law of the time: SCt was trying to put DP limitations on what agencies cd do.  As a matter of admin law, it’s a dead end.

2) Immigrants’ Rights after the 1996 Welfare Act (1046-54, 1061-66, 1069-75)
(i) City of Chicago v. Shalala (7th Cir, 1999) Most fed decisions involving alienage get RBR.

(a) Facts: Congress passed major Welfare Reform Act in 1996, barring many non-cits from receiving welfare benefits.  (Laws have since been amended to restore many of the benefits, but this was next context that involved fed alienage classification.)  States and local govs had to pick up slack, so they had an interest in challenging the statute.  P Chicago challenges § 402 of Welfare Reform Act, which cut off benefits to LPRs already in U.S.

(b) What is the appropriate standard of review for a federal alienage classification?

(1) Graham demands SS, but only for state legislation.

(2) Diaz makes clear that “judicial review of decisions made by Congress or Pres in area of immigration or naturalization must be narrow.”

i. Though SCt in Diaz didn’t explicitly adopt RBR, “it in effect applied RBR.”

ii. SO: City of Chicago stands for idea that most fed decisions involving alienage get RBR.

(3)  P invokes Adarand: just as SS applies to both state and fed racial classifications, even in Aff Action context, so shd EPC scrutiny of alien classification apply to fed gov as to states.  SCt rejects this idea: Congress’s plenary power is more powerful than 14A § 5.

(c) CT applies RBR:

(1) (Note that, in considering legitimacy of gov’s interest, CT can come up w/an interest, or accept suggestion of litigator, even if Congress hasn’t itself offered a good reason for adopting the classification.  So, several interests are suggested, some of them made up for this litigation – but that’s okay under RBR.)

(2) State interests:

i. Encouraging alien self-sufficiency

a. (Even though this is empirical claim that cd theoretically be disproved, it’s a policy judgment Congress can make, and which CT accepts.)

ii. Saving money

a. CT acknowledges cutting budget by barring aliens is kind of arbitrary; but, even tho “you have to start somewhere” isn’t the best policy argument, it’s not one CT has auth’ty to second-guess.

iii. Providing incentives to naturalize

a. CMR: In many ways, this is strongest argument, even though it’s empirical & can be disproved.

(d) CT rejects P’s argument that Welfare Reform Act fails even RBR b/c it was motivated by impermissible animus toward non-ctis (invoking Romer v. Evans).

(1) Congress’s broad immigration power allows them to do things to non-cits that they cdn’t do to cits (Diaz) – that hardly means they’re doing anything invidious.

(2) In light of justifications, CT disagrees that WRA is “inexplicable by anything but animus toward the class it affects.”

(e) CMR: Though 1996 reforms burdened alien interests much more severely than civil service policy in Diaz, if you can’t get around RBR, it’s hard to figure out (doctrinally) how these cases could come out differently.

(1) City of Chicago is a pretty sound opinion, constitutionally speaking, once you accept standard of review.

(2) ** Important to think abt places in the class where plenary power doctrine prevents cts from resolving a problem the way you think it shd be resolved.
(ii) Aliessa v. Novello: 12 aliens (LPRs and PRUCOLs) suffer from life-threatening illnesses, wd be eligible for Medicaid if not for exclusions.  State law (enacted pursuant to PRWORA) says that those entering after Aug. 22, 1996 no longer immediately eligible—must wait 5 yrs.

(a) Court:  Violation of state constitution (aid, care and support of needy) and federal EP.

(b) Question is: Is this a state act (Graham, SS) or a federal one (Diaz, RB)?

(c) Ct interps Graham as rejecting arg that implied fed auth of AZ restriction made it constitutional/Plen Pwr exercise, b/c fed. statute authorizing States to discriminate would raise constitutional questions (uniformity).

(iii) Public Benefits v. Public Employment: “Sovereign functions of government” exception:

(a) Despite Graham, which seemed to bar state alienage classifications altogether, there’s another line of cases, starting w/Sugarman (U.S., 1973), that allows state alienage classifications when it comes to certain sovereign fxns of gov.

(b) Cabell v. Chavez-Salido (1982)

(1) Facts: CA law required that “public officers or employees declared by law to be peace officers” be cits of U.S.

(2) One wd expect SCt to find CA law unconstitutional after Graham, but it doesn’t: 

i. SCt recognizes key distinction btwn public benefits context and public employment context: in this case, the latter directly implicates a sovereign function of government.

a. SCt: state’s interest is “to ensure that an important function of gov be in the hands of those having the fundamental legal bond of citizenship.”

(3) Does this distinction make sense?  How does SCt justify it?

i. Cabell: since probation officers have power to arrest, they exercise a sovereign power of the state.

ii. In Ambach v. Norwick (1979), SCt applied this reasoning to teachers.  Teachers perform a fxn of the state by socializing children.

(c) SCt tried to draw these lines before, in the federalism context, when it said, “core functions of government” can’t be regulated (Nat’l League).  Extremely difficult to identify what was core, so SCt abandoned it (Garcia).

(1) But, in the immigration context, the distinction survives.

(d) Where does this classification cease to be acceptable?  Where shd we draw the line?

(1) For most, barring aliens from voting isn’t a troubling distinction.  There’s a sense that if you allow non-cits to vote, there’s nothing left to citizenship, other than being able to enter and leave country as you please.

(iv) “Things to think about” – 

(a) Whether you can reconcile Graham and Diaz; way cts constrain states but not fed gov; whether plenary power doctrine exerts too much force, creating an extra-constitutional realm.

(b) Where shd the line be drawn btwn cits and non-cits?

(c) If you accept sovereign functions/self-definition as grounds for making a distinction, where do you draw line?  
3) Rights of Non-Citizens to Vote (1080-89) (not discussed in class)
(i) Constitution leaves gov. discretion to supplement “core electorate.”

(ii) Cabell (cit req’t for public employees): Leads to view that LPR voting wd destroy cit/non-cit distinction & undermine nation as self-governing political community.

(iii) Minor v. Happersett: upheld law denying women right to vote. ‘Voter’ and ‘citizen’ not interchangeable – as evidence, ct cites non-cit voting at the time!

(iv) Raskin: early political openness compatible w/exclusionary def’n of American people as Christian white men of property.  White propertied alien males didn’t threaten cultural/political norms.  Congress used alien suffrage to get immigration to territories

(v) War of 1812: militant nationalism and suspicion of foreigners( States began to confine voting rights to citizens. 

(vi) Post-war, some territories allowed suffrage for “declarant aliens” (foreigners who declared intent to naturalize).  Wisconsin; Michigan.

(vii) Civil War: Union needed men; declarant aliens who had voted were made draftable. 

(viii) Post Civil War, 13 S’ern states adopted alien suffrage to lure settlers/cheap labor.

(ix) WWI did in immigrant voting.
II) Admissibility, Deportability and Removal
A) Federal Agencies and Courts (Chapter 3)
1) Federal Agencies (238-46, 248-59, Handouts #2 & #4) ( APA §§ 551, 553; HSA §§ 428, 441, 451, 471 
(i) See Handout #2 (chart of agency relationships).

(ii) Enforcement/Services:

(a) In 2002, w/creation of DHS, fed agencies dealing w/immigration were realigned.

(b) Pre-DHS:

(1) Almost all responsibility for administering and enforcing INA fell to AG/DOJ (w/exception of issuing visas).

(2) Two principal offices of DOJ:

i. INS: 

a. Performed two sets of functions:

1. Service functions (approving benefits, status adjustments, etc.)

2. Enforcement functions (arresting/detaining/removing immigration violators, investigating workers who hired undoc’ed workers, etc.)

b. INS notoriously incompetent and poorly run.  Pressure to reform, even before creation of DHS.

ii. EOIR: umbrella organization for immigration courts:

a. Board of Immigration Appeals

b. Immigration Judges

(c) DHS:

(1) With the creation of DHS in 2002, there was an opp’ty to get rid of INS.  So, INS was abolished; most of it was moved into DHS.

(2) Under DHS:

i. USCIS: took over INS service fxns.

ii. ICE: took over INS enforcement fxns.

(3) There was debate abt whether EOIR shd be moved over to DHS as well, but it was decided that it shd be kept in DOJ.  (See testimony below.)  So, imm cts kept separate from enforcement arm.

(d) Rationale for the split: 

(1) It’s awkward to have people who are (theoretically) trying to help immigrants be in the same agency as those trying to hunt them down.

(2) It was thought that by splitting up fxns, everything wd be more manageable; also, lines of accountability wd be clearer, b/c the same official wdn’t be responsible for overseeing two different fxns.

(e) Other agencies dealing w/immigration:

(1) Dept of Labor: involved w/INA’s employment-based admissions categories.

(2) Dept of Health & Human Services: some of grounds for admissibility are medical—they determine whether people seeking admission meet criteria.  (HHS also houses office of refugee resettlement.)

(3) State Dept: Issues visas.  

i. (After 2002 realignment, power to govern visa issuances [i.e., pass regulations] was transferred to DHS, but State Dept still administers the process.)
(f) Take-away: We now have 3 basic agencies we care about for the rest of class: USCIS, ICE and IJs-BIA-CoA’s.  

(iii) Judicial Functions: 
(a) Immigration Judges:

(1) INA requires that proceedings to remove non-cits be heard by IJs; so, most cases they hear are abt removal, determining whether an ind is covered by the grounds for deportability / eligible for relief.

(2) Testimony of National Association of IJs:

i. Argument against moving EOIR over to DHS in 2002: adjudicatory arm must be kept separate from enforcement arm to protect standards of DP.

ii. If prosecutors and judges have the same bosses, there’s a clear conflict of interest:

a. DP standards require being given opp’ty to present one’s case in front of an impartial forum.

b. DP standards require that there be credibility in agency doing the adjudication.

iii. Case in point: At one point, Congress mandated that IJs be given power to issue contempt orders; AG never allowed it, b/c INS didn’t want its prosecutors being held in contempt by their peers (which IJs essentially were, till fxns were separated).

(b) Board of Immigration Appeals:

(1) BIA hears appeals from IJs.  

i. Mostly, challenges to decisions to remove peeps from US; also, some visa denials.

(2) BIA created by AG, not by statute.

i. Nothing in INA requires existence of BIA.

ii. AG has authority to promulgate regs for DOJ.  

iii. Members of BIA are appointed by AG, and serve at his pleasure.  

(3) In last several years, BIA (like IJs) has seen dramatic increase in # of cases it hears:

i. By 2000, BIA was hearing 30,000 appeals (up from 4,000 in 1984).

ii. This came to be seen as a crisis by AG, so, in 1999, DOJ issued a series of streamlining regulations.

(4) DOJ Regulations:

i. Pre-Ashcroft: 

a. Summary affirmances: new regs permitted a single member of BIA to issue an affirmance w/o an opinion, if J decided that results were correct, and any errors were harmless.

ii. Ashcroft wasn’t satisfied, so, in 2002, he promulgated regs that have turned out to be enormously controversial:

a. Disposition of appeals by a single official, rather than a panel, is now the norm.

b. A 3-member panel will hear a case only if it falls into one of 6 narrow categories.

c. Single members may affirm w/ or w/o an opinion; may dispose of appeals on procedural grounds.

d. Standard of review was revised to require greater deference to the factual findings of IJs.

e. Most controversial: Size of BIA was changed from 23 to 11.  (Pro-immigrant, Democrat members of BIA were the ones expunged.)

iii. DOJ articulated justifications for these changes:

a. Eliminating unwarranted delays.

b. Getting rid of backlog.

c. Getting rid of easy case.

d. Allowing more resources to be allocated to the complicated cases.

(c) Capital Area Immigrants’ Rights Coalition v. DOJ (D.D.C. 2003) (Handout 4)
(1) One of several challenges to AG’s rulemaking.

(2) Basic Admin:

i. Ps sought ruling that AG’s streamlining procedures were “arbitrary and capricious” under the APA.

ii. Standard of review: an agency’s action is only “arbitrary and capricious” if it relied on factors that Congress didn’t intend it to consider.

a. This is a deferential standard that simply requires DOJ to submit proposed regs for a 30-day comment period, take acct of the comments that are made, and give some explanation for why it’s accepted or rejected the comments.

(3) Streamlining procedures are upheld:

i. Arthur Anderson study said that 1992 streamlining procedures were an unqualified success.

ii. Even though, in 1999, DOJ decided not to move to single-member adjudication b/c it wd hurt consistency, CT says, DOJ is allowed to change its mind, as long as it says that that’s what it’s doing.

(4) Reduction of size of BIA:

i. (This is part of the reorganization that seems most problematic.)

ii. CT accepts DOJ’s reasons for the reduction:

a. Despite a series of increases in size of BIA (going back to 1994), the backlog of cases was increasing, not decreasing.

1. CMR: “Okayeee….”  

2. DOJ’s point is irrelevant to arg for whether to decrease size of BIA.

b. A. Anderson said streamlining reduced the backlog; so, DOJ was going to streamline some more.

1. CMR: This doesn’t make sense.  There’s no syllogism here.  Just b/c streamlining works to reduce backlog doesn’t mean you can’t use other methods as well.

c. Improving collegiality among BIA members.

1. CMR: Collegiality shouldn’t necessarily be privileged over having a variety of voices.  You want more inputs, not fewer: you don’t want BIA to become old boys’ club of ideological Republicans.

(5) CT finds reasons given by DOJ are not arbitrary or capricious: their reasons are sufficient, they took acct of evidence, and dealt with counterevidence.  So, as a matter of admin law, it’s right.  This leads to question… 

(d) What effect have the Ashcroft reforms had on the process of adjudicating immigration claims?

(1) Before the reforms, BIA was reversing 1 in 4 appeals; now, 1 in 10.

i. (Whether this is a result of change wd have to be studied more closely, but there’s a strong correlation.)

(2) Though BIA has gotten rid of much of its backlog, it’s largely been shifted to the Courts of Appeals.

i. One reason: BIA is deciding more cases, and so there are that many more cases that can be appealed.

ii. More important: B/c the BIA’s decisions are summary, w/o opinion, there’s a lot more dissatisfaction w/the process.

a. When BIA issued opinions, aliens cd see how bad their cases were; some % of them saw the handwriting on the wall, and didn’t appeal further.

b. Now, people continue to believe in their cases, and continue to appeal, b/c there is no additional ruling to the contrary.

(3) Why is it bad, as a matter of administrative policy, to permit summary affirmances and single-member adjudications (as opposed to a default rule of panel adjudications), w/no opinions other than IJs’?

i. Eventually, Courts of Appeals will refuse to stand for increase in the size of their dockets, and lack of support from BIA.

ii. Posner’s complaints (in Benslimane v. Gonzales, 7th Cir, 2005 (Handout 4)) symptomatic of recent criticism:

a. Berating judges for writing bad opinions, not applying the law well.

b. Criticizing the way cts are treating non-cits.

iii. One possible positive result is that some light will be shed on what’s actually happening in BIA and immigration cts, on how non-cits are being treated:

a. AG has issued memos to BIA and IJs, basically telling them to do their job, treat people compassionately; AG has also begun a study to figure out what’s going on in the cts.

1. (Cynical view is, these memos were issued for PR reasons.)
B) Defining Admissibility and Inadmissibility (Chapter 4)
1) Impact of Immigration on the U.S. (265-74, 366-74 (bckgrnd))
(i) Categories of Non-Citizens (broadly):  immigrants, and nonimmigrants (both groups are subject to passing § 212(a) grounds of inadmissibility, qualifying for admission)
(ii) Immigration Patterns: high immigration levels in 1990s → demographic effects in US
(a) 7 main source countries: Mexico, India, China, the Philippines, Vietnam, El Salvador, Cuba (45% of immigrants FY 2001)
(iii) Portes & Rumbaut: popular view of immigrants as “poor and huddled masses” inaccurate; modern immigration highly varied w/r/t source regions, education / economic status, patterns of return / assimilation
(a) Self-selection: immigrants tend to be relatively well-educated and skilled, compared to the average in source nations
(b) Types of immigrants: authors categorize immigrants according to occupation type
(1) Labor migrants: more likely to be undocumented, also to return to home country; authors emphasize back-and-forth flow of manual labor immigration
(2) Professional immigrants: whether able to practice own profession in US or turn to entrepreneurial activity instead, this group may be more affluent than US-born median; assimilation with conscious effort to retain ties to source nation / culture
(3) Entrepreneurial immigrants: typically small-business owners, geographically dispersed in US → less visible “middlemen minorities”; generally enter US under preference categories unrelated to actual occupations (refugees, prof. workers)
(c) Settlement patterns: development of ethnic networks → clusters in certain states / cities
(iv) Martin & Midgley: immigration costs and benefits to US complex; economic value of an immigrant depends on factors such as age at entry to US, education level
(a) Adult immigrants with high school education or less → net cost to US economy; more educated adult immigrants → significant net gain to US economy (in terms of services consumed vs. taxes paid)
(b) Economic impact other than services / taxes: job growth / loss, consumer spending of immigrants → overall, immigration has a (slight) positive net economic effect on national level (costs of immigration tend to be concentrated at local / state levels)
2) Admissions Categories (274-90, State Dep’t Visa Bulletin) ( INA §§ 101(b), 201, 203
(i) National Origin Quotas

(a) Pre-INA: admission quotas corresponded to % of US population of that ethnicity
(b) Ceilings and Country Limits: INA set Eastern hemisphere limit at 150,000; in 1976 set 20,000 per-country limit (E. hemi. only); in 1978 eliminated hemisphere distinction → the 20,000 blanket country limit mainly affected Mexico
(ii) Preference Categories: originally 7-tier system adopted 1965, revised 1990 (#s: see p. 275)
(a) Family-sponsored immigration: INA § 201(b)(2)(A) → immediate relative of USC not subject to numerical limitation; § 203(a) family-based preferences (subject to limit)
(b) Employment-based preferences: § 203(b)
(c) Diversity lottery
(d) [Refugee provisions, including admission ceilings, are set separately]
(iii) Immigration process

(a) Petitioner = US-based family member or employer who files petition on behalf of intending immigrant (Beneficiary)
(b) Priority Date: set as of date when first relevant document in application is filed; priority date does not change.  Refer to State Department Visa Bulletin to see which priority date is current for any given category of immigrant visa (http://travel.state.gov)
(c) §§ 204 – 206 processes (beneficiary is overseas)
(d) § 245 adjustment of status processes (beneficiary is in US)
(iv) Family-sponsored immigration (Overview – see also section (D), below)
(a) § 203(a): 4 preference categories for family reunification
(1) No quota → immediate relative (spouse/child of USC; parent of USC over age 21
(2) FS1: unmarried son or daughter of USC (i.e., over age 21)
(3) FS2A: spouse or unmarried child of LPR
(4) FS2B: unmarried son / daughter of LPR (over age 21)
(5) FS3: married son / daughter of USC
(6) FS4: brother / sister of USC
(b) Statutory definition of “child” (INA § 101(b)(1)): Under 21 and unmarried
(1) Stepchildren and legitimated children if relationship established before child is 18
(2) Adopted children if adopted before child is 16
(c) Aging-out protection: § § 201(f), 203(h), 204(k) – child’s age as of the visa petition filing date is what is relevant for eligibility purposes
(1) Conversion: if beneficiary’s eligibility status changes while application is pending (except for aging-out), but s/he remains eligible in a difference preference category, the petition is automatically converted – priority date does not change
(2) Example: Beneficiary, adult son of USC (FS1) marries → converts to FS3
(d) Why exclude others (e.g., LPRs’ married sons/daughters/brothers/sisters)? Cultural concept of nuclear family – encourage assimilation, naturalization – need to draw line somewhere, limit scope of benefit
(v) Employment-based immigration (Overview – see also section (E), below)
(a) § 203(b): 5 preference categories, each with numerical limitation
(1) EB1: Priority Workers (“extraordinary ability”)
(2) EB2: professionals with advanced degrees (* requires sponsor)
(3) EB3: skilled workers (with B.A.), unskilled workers (* requires sponsor)
(4) EB4: special immigrants
(5) EB5: investors (low demand for this category)
(b) Spill-down / cycle-up: if the numbers of EB1 aren’t used up, will spill down to EB2 and so on.  If EB5 numbers aren’t used up, will cycle back up to EB1, then down …
(vi) Sample Problems (p. 277):
(a) Problem 1: LPR since 1993 marries Kenyan who has 6-yr old, wants to get them in.
(1) § 101(b)(1)(c) defines “child” to include one legitimated under own country’s law or stepchildren.  
(2) If he became a citizen (no wait, he has 5 yrs), their admission wd be immediate under § 201(b)(2)(A)(i) (immediate relatives).  If not legitimated, child could be a secondary beneficiary of wife under § 203(d).
i. Reg says after-acquired fam can’t follow along.
ii. Note: 203(d) follow-along LPRs count towards ceiling of pref the “follow-ee” comes under.
(3) Or, they’d fall under § 203(a)(2)(A) (FS2A) – 4-yr wait for Kenyans.  
(b) Problem 3: Filipino LPR for 2 yrs. under FS3, brought wife under 203(d), left 19 yr. old daughter (now 21). 
(1) Can’t come under 203(d) (in which case age wd be determined by date visa number became available for parent) b/c she didn’t seek status w/in one yr. of availability (when visa number came up) per 203(h).
i. Child Status Protection Act of 2002 made it possible to keep your “age” at parent’s filing if you file w/in a year; otherwise you get age at your admission (I think).   See p. 289.  
(2) Unmarried daughter of LPR; family preference FS2: age calculation will determine 2A or 2B.
(3) 203(h)(3) (conversion of aged-out 203(d)s): Date of ‘original petition’ is the one that matters. 

i. Father’s petition seems to be the orig (but DHS has not ruled on this)
a. Date father got admitted or date father petitioned? 
1. Latter would be 1992 so daughter could come now b/c we’re up to 1996 for Filipinos (unlikely).
2. Former could give her a long wait – with a 10-yr lag she’d have 8 left.

ii. Or her petition could be “original”.  If she filed a 203(d) petition that failed, she’ll be adjusted to FS2B but she will retain that date as her priority date (doesn’t seem to make sense b/c it wd req people who age out to go thru step of filing 203(d) petition to get that benefit – not what it sounds like it’s doing). 
(c) Problem 5: Client is HS dropout & CEO of Brazilian million $ firm.  Wants to become LPR.

(1) Multinational Exec: 203(b)(1)(c)? His co isn’t multinat’l; wd have to move to US to manage a sub/affiliate.

(2) Employment creation: 203(b)(5)? needs $1mil. and ability to create 10 jobs (best bet).
(3) Skilled worker: backlog; would need petitioner and labor cert.

(4) Aliens who are members of professions holding advanced degrees or with exceptional ability? Hard.

(5) Diversity immigrant: must have HS diploma.
3) Constitutional Limits on Admissions Regulations (290-302):
(i) Fiallo v. Bell (1977): unwed fathers/illegit offspring sought to access parent or child prefs.  Ineligible under old version of § 101(b)(1).  (Current stat permits pref if bona fide parent-child relationship is established.)
(a) Applying RB (political question, plenary powers, OK to make laws for aliens that would be unacceptable w/r/t USC), Court found no EPC violation (no impermissible classification on basis of gender or legitimacy status)
(b) Court maintains this is about sovereign power to exclude, not rights of affected USC relatives (see also Kleindeinst v. Mandel: rights of 3rd party USC not external limit on Congressional plenary power over immigration)
(c) Marshall’s dissent: affected USC rights should control.  Wd extend judicial review far into Cong’s imm authority
(d) Court notes that it retains some “limited responsibility” to review Congressional line-drawing in immigration – unresolved question how Court would respond to explicit racial classification in immigrant admissions!
4) Family Reunification (302-10, 313-18, 320-22) ( INA §§ 217, 204(a)(2),(c),(g), 245(d),(e)
(i) Same-Sex Marriage and Immigration:
(a) Adams v. Howerton (1982): rejecting petition for same-sex partner beneficiary, as incompatible with Congressional intent
(1) 1952 INA “spouse,” considered in light of § 212 designation of homosexuality as “psychopathic” disqualification to immigration, does not confer benefit to this couple
(b) Recent developments:
(1) 1996 DOMA defined marriage in heterosexual terms for purposes of federal law
(2) Lawrence v. Texas: can’t use criminal law to express disapproval of homosexuality, but Fiallo left Congress with a lot of leeway in admission / exclusion of aliens
(ii) Sham Marriages:
(a) Bark v. INS 9th Cir (1975): INS denied application for residency based on marriage b/c of separation of parties.  

(1) Intent at inception of marriage.  A marriage is a sham only if parties married for purposes of obtaining residency or citizenship for one of them, not if they intended to stay together at the time.
(2) Conduct after marriage only relevant to extent bears upon subjective state of mind at the time of marriage.
(3) Any other measure of what a real marriage is raises constitutional issues of privacy – avoid.
(b) Dabaghian v. Civiletti 9th Cir (1975): DOJ rescinded P’s LPR status b/c his marriage to an American citizen was in its final stages with divorce imminent.  (Filed for divorce 2 wks after adjustment, remarried quickly.) 
(1) “Factually dead test” rejected.  
(2) Proper test: 1) whether marriage legit at inception 2) whether it legally existed when residency granted. 

(3) Congress hadn’t established guidelines for “factual death”; AG had no authority to make that finding
(c) Arguments/Thoughts on cases:
(1) Both use the constitutional language of privacy, but they’re principally administrative law cases. 

(2) Possible that Congress would have authority to amend statute to impose “factually dead test.” 

(3) Could arg that Ct should apply agency deference ala Chevron II as Congress has not been explicit re issue.

(4) In order to ascertain sham at inception Ct must conduct similarly intrusive inquiry. Privacy may be weak arg

(5) How to actually prevent marriage fraud not addressed. 

(d) Immigration Marriage Fraud Act of 1986

(1)  INA § 216: LPR status based on marriage <2 yrs old is “conditional” for 2 yrs (counts towards citizenship)

i. 90 days before end of period, both spouses must petition DHS to have conditionality “removed.” 
a. In case of extreme hardship joint filing req’t can be waived (§ 216(c)(4)) (see below)
b. Removal requires showing good faith marriage, lawful marriage, still-existing marriage (§ 216(d))

ii. DHS has statutory authority to call both spouses for interview; usually waived.
(2) Purpose: Conditional Status keeps people in the system, making it easier to track new marriages. 

(3) Conditional Status applies to: 

a. Spouses of citizens (201(b)) and LPRs (203(a)(2)) 
b. Not to follow-along (203(d)): keeping families together trumps preventing  marriage fraud

(4) Hardship Waiver: INA § 216 (c)(4) (A-C)  Waiver of Joint Filing Req. (3 possibilities)

i. Hardship: only circumstances occurring during conditionality period count
1. Circumstances above those normally caused by removal proceedings 

ii. Marriage entered in good faith and legally terminated; alien not at fault for meeting filing requirements, or
iii. Marriage entered in good faith and alien spouse or child was battered (added 1990).
a. VAWA 1994 allows battered spouse/child to self- petition if extreme hardship is shown.
b. VAWA 2000 removed extreme hardship.  Good moral character required (§ 204 (a)(1)(C))
(iii) Sample Problem:
(a) Problem 3, p. 318 (assume marriage was less than two years)

(1) C’s status when D walked out on her: she was conditionally married as an LPR (less than two years from conditional status removal)

(2) C needs D in order to petition for removal of her conditional status (joint petition) -216(d):  In the petition, C and D have to certify that there marriage wasn’t entered into just to gain admission, marriage was in accordance w/ the law where they were married and hasn’t been judicially annulled or terminated

(3) 216(c)(4) – Waiver Possibilities. 216 (c)(4)(B)- still married so doesn’t apply, 216 (c)(4)(C) no D.V indicated. So left with 216 (c)(4)(A) extreme hardship- which is most difficult of three to establish.

i. Agruments: she wd have to leave baby behind w/husband b/c of custody:  hardship if underlying policy is to keep families together. But tricky because this is typical circumstance of removal. Might not fly.

ii. If had baby outside states before had baby even more problematic because hardship has to occur during conditional status period. 
5) Employment-Based Immigration (331-44)
(i) Generally:
(a) Policy: balance employer interests with protection of US workers
(b) Statistics: employment preferences account for only about 140,000 admissions / yr.
(c) DOL Certification Process: needed for EB2 and EB3 workers
(1) Schedule A: presumptive “in” for certain high-need occupations (e.g. nurses)
(2) Schedule B: presumptive “out” for other occupations – US labor supply sufficient
(3) Labor certification for occupations not on either schedule
i. Must demonstrate that there is a shortage of available and qualified workers, and that hiring noncitizens won’t have adverse impact on wages / work conditions of local labor pool
a. Availability prong does account for where employment would be located
b. Prevailing wage requirement: as compared to similarly situated employers
ii. Employer must actively recruit for US workers, advertise, interview candidates, and give legitimate job-related reasons for refusing to hire any of them
(d) Information Industries (BALCA 1989): defining “business necessity” using a balancing approach (deference to employer assessment vs. protection of workers), 2-prong test:
(1) Job requirement has to bear reasonable relationship to the occupation
(2) Qualification, to be a “business necessity,” has to be essential to performance of the job duties (not that lack of such qualification would destroy business as a whole, but still more stringent than requiring only some contribution to organizational efficiency)

(ii) Labor Certification

(1) Categories balance the need of employers to tap into the international labor market with the interest in protecting the American worker

i. Before non-citizen in these categories can become beneficiaries of approved visa petition, labor cert. must be secured from Dept of Labor
(b) Employment Categories: Not all employment categories subject to market test: Only  ES-2 and ES-3 (the categories which account for over majority of  people who come under employment category)
(c) Labor Certification INA  §212: odd b/c this is the section that sets out the grounds for inadmissibility, but better conceptualized as a requirement for admission

(d) Requirements: Employers seeking services of most immigrants who enter under employment based categories must show labor certification process (INA 212 (a)(5)(A) (i)) that:

(e) That there no domestic workers available to perform such work and 

i. Entry of the noncitizen will not adversely affect the wages and working conditions of similarly employed US workers.
(2) Schedule A: list of jobs for US has chronic shortage- so clear no displacement (nurses, physical therapists and certain non-citizens w/except abilities in arts or sciences )

i. Able to file for visa directly with CIS, skipping Dept of Labor cert. 

(3) Schedule B: list of jobs in oversupply- no possibility of admission on basis- ** No longer applies

(f) Labor Cert Process Generally: 
(g) March 2005: Program Electronic Review Management (PERM).  Maintains framework of Labor Cert but streamlines process by reducing gov role; paring req’d DOL document’n, using selective audit to police req’ts.
i. Pre-PERM: State Workforce Agencies had larger role.  ERs had to file w/SWA before commencing recruitment & report back several times. SWA participated in recruitment, made Cert determination which it sent to DOL.
ii. Now employers required to 1) use databank (post jobs), 2) advertise in 2 papers, 3) give prevailing wage

iii. Employers now manage their own recruitment (with more extensive documentation of efforts) which is now completed before filing Labor Certification Petition Directly with DOL.

iv. DOL now approves or denies generally on basis of form submitted alone, rather than individual investigations (much quicker)

a.  Rationale b/c there were sanctions attached to fraudulent certification and there could be an audit, employers would be deterred from committing fraud.

v. If approved- then go to CIS for visa

vi. If rejected may appeal to Board of Alien Labor Certification of Appeals (BALCA). Judicial review available in accordance with APA.

(iii) Employee search requirements;
(1) General Requirements: not sufficient qualified workers available at the place where the immigrant will be employed; and employment of the immigrants will not adversely affect wages or working conditions of similarly employed US workers 212(a)(5) 

i. In practice, the employer often already knows the guy he wants (usually already working for the employer) and tailors the specifications for the job according to that individual

(2) Search for Employees: Employer must conduct good faith job search for American Workers including:

a. Interviewed interested US workers and rejected them for lawful job related reasons;

b. Offered the “prevailing wage and is capable of paying that wage 

c. Job requirements are not unduly restrictive.

(b) Prevailing Wage: In Matter of Tuskegee  Univ. 1988 case –Arg that wage should be compared to other colleges funded by United Negro College Fund, not all private and public colleges.

(1)  BALCA initially agreed with similarly situated competitors approach to prevailing wage but later reversed.

(2) By rulemaking DOL overruled BALCA- prevailing wage for colleges and research institutes divided based on funding source (public, private..)

(3) INA § 212 (p) in 1998 incorporated and expanded DOL approach

(c) Job description requirements 

(1) Employer shall doc that job has been and is being described without unduly restrictive job requirements.
a. Unless  Business Necessity  job description must abide by the following:
ii. Be those normally required for the job in the United States
iii. Be defined  in Dictionary of Occupational Titles(in the O*NET) – so that the description is consistent w/ the descriptions on O*NET. 
iv. No foreign language requirement: (Exception: In the nature of the job to have language skills (e.g., translator, employer needs someone to communicate w/ customers in another language) 
(d) Business Necessity:  In The Matter of Information Industries: Facts: Application denied on behalf of employee as unduly restrictive. (required a degree a BS in engineering and MS in Computer Science) for computer techy job.
(1) Standard to show Business Necessity if want to deviate from standardized job titles: (codified in CFR)
a. Job req’ts bear a reasonable relationship to the occupation in the context of the employer’s business.
b. Req’ts essential to performing the job in a reasonable manner the job duties described by the employer
(e) Balance of protecting the US worker and interest of employer

(1) 3 other standards considered and rejected:

i. Sec of labor had discretion to ignore any employer requirements (based on US labor protection.)

ii. Title VII standard (although no longer VII standard: Absence would undermine essence of the business. No sizeable entity could realistically demonstrate failure of business from inability to hire one individual. 

i.  Reasonableness requirement: tend to contribute to efficiency of (very deferential- courts didn’t want to substitute their judgment with that of the employer)

6) Immigration Reform Proposals (374-88) ( INA § 212(a)(5)
(i) Empirics of Immigration: What Immigration in the last 15 years signifies

(a) Where are immigrants going?  
(1) Until 1990, going to gateway states; by 2000, spreading across the country. 
(2) Including their children, foreign born pop. will make up 1/3 of the U.S. pop. by 2025
(b) Where are immigrants coming from?  

(1) Doesn’t come from the absence of developing in other parts of the world; it is a result of development. 
(2) Immigration isn’t random:  Has a tendency to trace other international connections b/w the sending and receiving societies (e.g., connections by trade, former colonies, etc.)
(c) Why do they migrate?

(1) Low-skilled immigrants who enter into wealthier countries do so in response to the demand in those countries: The jobs they are coming to fill are built into the structure of post-industrial societies. Native workers only take the goods jobs; immigrants are needed to fill the bad ones.
(ii) Effects of Immigration

(a) Economic Effects

(1) Appears to be positive b/c immigration tends to hold down wages and prices and increase efficiency in the economy. But the positive effect isn’t very lard. 

(2) More important question is Distribution, not net dollar impact: Benefits will tend to go to immigrants, capitalists and the highly educated. 

(b) Labor Effects

(1) Actual effects on wages are indirect and hard to determine.
(2) Doesn’t have a sizeable impact on the earnings of est’d US workers
(3) Tends to force native workers out of certain sectors, so no competition b/w immigrants and native workers over jobs
(c) Fiscal Effects

(1) Immigrants generate a lot of taxes but mostly fed. taxes, not state and local taxes, but most the services they consume are state and local (e.g., education)
(2) Long-term economic value of an immigrant depends strongly upon the age of the person and the level of education they have upon arrival (lower education, more loss). Children are a net fiscal benefit making up for the loss incurred b/c of their parents. 
(iii) Proposals:
(a) Family Categories: Emphasis on Family Reunification

(1) Eliminate the double standards that exist b/w citizens and LPRs in who and how they can bring in family members
i. Examples of Differences: Immediate relatives of LPRs are subject to a quota, whereas immediate relatives of citizens aren’t; No preference for parents, married children and siblings of LPRs
ii. To close that gap would have to increase family ceilings. 
(2) Limit scope to Nuclear family, so those relatives are uncapped for LPRs but eliminate the other categories
i. Problem w/ this is that it makes assumptions about who matters in a family
ii. Depends on why we want to let family members in: If it’s b/c we want people to be w/ people who are close to them, then want a broader def. of family. If it’s some other reason (e.g. for parents and children to stay together), then the need for extended relatives seems less apparent.
(3) Stop assuming we have separate goals of family reunification and productivity b/c family reunification leads to productivity so may want to intertwine the family and employment categories
i. E.g., point system for married children or siblings of LPRs to demonstrate their capacity to contribute
ii. Allows use to expand family categories w/o allowing them to spiral out of control
(4) Categories should be cut back to get rid of the backlog
i. B/c of the backlog not achieving the goal of family reunification, so eliminate categories for siblings and at the same time, eliminate caps on children and spouses.
ii. Backlog has a transparency cost on our system: we’re saying one thing (you can come in b/c we want to reunify families) but doing another (have to wait forever so not really reunifying families) – sends unclear signals, so people don’t know how to structure their lives.
iii. But hard to say who’s important to someone: Could instead say each person is entitled to a certain number of relatives, but then people w/ large families will have to leave some of their family behind and people with small families will sell off their numbers. 
(b) Employment Categories

(1) More for highly-skilled, less for low-skilled
i. Problem w/ this: low-skilled don’t have opportunities back home so foreclosing any possibility for them to have opportunities to gain more skills, but this isn’t a policy priority for us.
ii. Won’t take away jobs for low-skilled American workers, but if this is our worry, instead of decreasing this category could make the labor certification stronger so employers are reaching out to native workers. Also, don’t even know if there is competition b/w native workers and low-skilled immigrants – might not be in the same sectors. 
(2) More for low-skilled, less for highly-skilled
i. We have a high demand for low-skilled workers
ii. Deals w/ our current problem of undoc. low-skilled labor 
iii. Acknowledges the free labor dimension of free trade

iv. Helps US policy to aid in intern’l dev’t b/c their remittances represent a substantial percentage of the income of the developing world, but could argue that this isn’t helping sustainable dev’t.
(c) Diversity Lottery Program

(1) Not tied to any particular need – not families’, not employers’
(2) High-volume countries don’t qualify, which means most of the developing world doesn’t qualify and instead gets people from Europe, ‘whitening’ immigration. However, also gets people from Africa, so hard to say that it reaches the goal of ‘whitening’ immigration. 
(3) Possibly is sexist b/c requires certain level of education and in the developing world, that means men will more likely qualify than women.
(4) Many people who come through this system lack a connection to the US so hard for them to assimilate, but a lot people who are already here get the lottery, so are already assimilated.
(5) Diploma requirement says nothing almost b/c diplomas from other countries don’t necessarily function here, so hard life for professionals who come over and have to take low-paying jobs. But that shouldn’t concern us b/c they want to come here for their kids. 
(d) Temporary Worker Program

(1) If we assume people will come illegally anyway, makes sense.
(2) Does it create a permanent servant class?
7) Nonimmigrants (392-95 (bckgrnd))
(i) Def’n: Anyone wishing to come to U.S. presumed immigrant (§ 214(b)).  “Imm” defined as anyone except listed categories of non-imms in § 101(a)(15). 

(ii) Exs: Foreign gov officials (A); visitors for business/pleasure (B-1, B-2); students (F, M); Int’l reps (G); Cit fiancés (K).

(iii) 32 mill nonimm admissions in 2001; 90% visitors for business and pleasure (½ don’t need visas – special countries).
(iv) Must show bona fide residence elsewhere and intent to return (desire to stay legally doesn’t preclude this).

(v) Three paths: Apply @ consulate; come from a waived country; adjust from another nonimm visa while here.
8) Inadmissibility: Crimes, Immigration Control, Fraud (427-31, 432-34, 442-43) ( INA §212(a)
(i) Once you fall into a qualify category for a visa must still avoid determination of admissibility under INA § 212(a).
(ii) Possible opportunities to be assessed as inadmissible: 
(a) Consular official abroad 
(b) Inspector at port of entry (BCBP)
(c) In US, adjusting status to LPR, must be “admissible” (INA § 245(a))
(iii) Pre-1996: Exclusion grounds applied to noncitizens who had not made “entry” (essentially those turned back at border).
(a)  “With Entry:” Inspection and admission at port of entry OR entry without inspection.
(iv) Post-1996: Exclusion grounds now termed inadmissibility grounds:

(a) § 101(A)(13): Now turns on whether noncitizen has been admitted to country though inspection and authorization by immigration officer rather than whether they entered (so clandestine entrants are non-admitted)
(1) § 212(a)(6)(A)(i): main substantive charge to remove those who snuck in.
(b) Deportation grounds apply only after a noncitizen has been admitted: § 237(a).
(1) § 237(a)(1)(A) covers any non-citizen inadmissible at time of entry or adjustment but undetected. Converts to deportation ground (note inadmissibility still applies, too – must be covering bases?).
(c) “Removal” proceedings now involve both inadmissibility (§ 212(a)) and deportability (§ 237). 
(v) Must a returning LPR be re-admitted?
(a) Pre-1996: Excludable every time they returned, w/exception of “innocent casual, and brief excursion by a resident alien outside borders that may not have been ‘intended’ as a departure disruptive of LPR status” Rosenberg v Fleuti.
(1) Problem: definition difficult to apply.

(2) 1996 clarification in § 101(a)(13)(C): An  LPR shall not be regarded as  seeking an admission into the United States for purposes of the immigration laws unless the alien (i) has abandoned or relinquished that status, (ii) has been absent from the United States for a continuous period in excess of 180 days, (iii) has engaged in illegal activity after having departed the United States, (iv) was already in removal proceedings (v) has committed a crime identified in § 212(a)(2) unless since such offense the alien has been granted relief under § 212(h) or § 240A(a), or (vi) not come in through port of entry. 
(3) Does Fleuti still apply? Generally no: Matter of Collado: even if you leave for brief excursion you must be re-admitted.  Government however bears the burden of proof to show one of the 101(a)(13)(c) expectations apply.
(vi) Waivers: 

(a) § 212(d)(3)- discretionary power to waive nearly all grounds for nonimmigrants. 

(b) Those with parent, child or spouse US citizen or LPR most likely to get waiver esp § 212(h) criminal behavior, or health related (§ 212(g)).
(c) Waiver of prior fraud seeking admission or inadmissibility based on prior unlawful presence-only spouse or parent LPR or citizen relative helpful, not kid.
(d) DV victims benefit from host of special waivers
(e) § 242(a)(2)(B): Bars judicial review of discretionary grant or denial of waivers.
(vii) Six Major Categories of Inadmissibility:
(a) Health § 212(a)(1):

(1) Communicable diseases of public health significance as determined by Health and Human Services. Currently 8. TB, Leprosy, controversially HIV).  Mental or behavioral illness threatening to public safety, drug abusers. Also, vaccination requirements. 

i. Note: fraud an issue- no blood tests at ports of entry. 

(b) Criminal Grounds § 212(a)(2): 

(1) Crimes of Moral Turpitude = inadmissible

i. Moral Turpitude exception if crime was committed under age of 18 and 5 years before application for visa.
(2) Drug crimes = inadmissible (exceptions don’t apply if related to drug trade)

(3) Multiple crimes of any kind w/total max sentences >5 years (exceptions don’t apply) 

(4) [See practice probs for how this § works]

(5) Agg felony can disqualify you for a waiver. 

(c) Security and Related Grounds § 212(a)(3) [below]
(d) Public Charge (443-49, 451) § 212(a)(4):
(1) Accounts for 75-90k initial refusals of properly filed visa apps. 36K of them overturned with further evidence.

(2) Broad discretion of administrative officer: “any alien who in the opinion of  the consular officer or AG is likely at any time to be public charge” (although factors to consider listed)

(3) Also INA § 237(a)(5): Deportation if become PC five years from entry from causes not affirmatively shown to have arisen since entry. 

(4) Affidavits of Support:
i. Matter of Kohama (1978): Facts: Parents apply for LPR status presented affidavits of support from their children as proof the would not become PC. INS director held  affidavits to be promissory and not binding and thus insufficient proof that parents wouldn’t be PCs

ii. Holding: Affidavits of support may be sufficient evidence, if facts (here history of sending money) corroborate even though aff. not legally binding
iii. 1996 Amendments: PRWORA/IIRIRA made affidavits binding and required for each immigrant entering via family based preference (or employer if relative) even if immigrant’s own assets would satisfy consular officer.
a. Sponsor must show ability to support sponsored immigrants + own household at 125% poverty level.

b. Affidavit Enforcement Period: 40 SS quarters (10 years)

c. Note: Immigrants can get any kind of public benefits for 5 years by 1996 welfare reforms (plus additional deeming period usually precludes for another 5 years -40 quarters)

d. However: If immigrant received means tested benefits from state or local gov (may be lower/more flex than fed), gov may sue sponsors to recoup.

e. Sponsored immigrant can also sue sponsor for support! § 213A(b),(e)

(e) Labor Certification issues: § 212 (a)(5)

(f) Illegal Entry/Fraud/Smuggling § 212(a)(6)
(1) If reason to believe applicant @ port is covered by this ground or 212(a)(7) (lack of proper docs), expedited removal as of 1996 (see 235(b)(1)(A)(i))( 2004 expanded to aliens already w/in US
(2) Misrepresentation requires affirmative act by alien (oral, written, submitting evidence w/false statements)  

i. Omission/silence not misrepresentation.

ii. Must be before, US official, made in alien’s own application, made by alien, attorney or agent.

iii. Willfully: must be done knowingly and intentionality.

(g) Re-entry bars  § 212(a)(9)(B)

(1)  Illegal entrant unlawfully present for 180 days to a is barred for 3 years if leave voluntarily

(2) Over one year=10 year bar.

i. Very difficult to get waivers. 

(3) If ordered removed after being here illegally for over a year, and then you try to re-enter, you're barred for life. 

(viii) Sample Problems:

(a) Problem # 3: p 432:

(1) LPR for 25 yrs-DR native. Leaves fr 2 weeks; returns. 19yrs ago pled guilty to statutory rape-suspended sentence, no jail. Conviction not a ground at the time (could be now!) 3 US kids and US spouse.

(2) Inadmissible?

i. Stat. rape not covered under listed crimes (although sexual abuse of minor is agg felony- so could be deportable) (also might have problem getting a waiver of inadmissibility as a result) 

ii. Crime of Moral turpitude? Problem with looseness of definition. But if so.

(3) 212(h) waiver for crimes. Need LPR citizen immediate family but also extreme hardship- need more info. 

(4) Poss to apply moral turpitude exception if crime committed under 18 (although unlikely given it was stat. rape) and 5 years before applying for admission

(5) General questions to ask: 1) Is this an admission; 2) Do any inadmissibility grounds apply; 3) are there any exceptions OR discretionary waivers.

(b) Problem #7, p. 442:
(1) See practice probs
C) Admissions Procedures (Chapter 5)
1) Due Process Requirements (453-81)

(i) Knauff
(a) Alien is excludable by AG
(1) Alien seeking to get in is seeking a privilege, not a right
(2) Whatever AG decides is not w/I the province of the courts to review; no delegation problem b/c is a power of the executive (Fong Yue Ting) – extreme stmt of exec power
(b) AG’s basis for decision can remain undisclosed for nat’l security reasons w/ no hearing on the decision
(c) Whatever procedure authorized by Congress for executive to use is due process for un-admitted aliens. 
(ii) Chew

(a) Pulling back from Knauff: Chew was entitled to hearings and DP protections (but still not saying Chew was entitled to come in) 
(b) Distinguishes Knauff:
(1) Renders Chew LPR subject to deportation hearings instead of exclusion (diff’t rights and standards)
(2) Court does this b/c he had preexisting presence in the US w/ his family here; he was on an American ship w/ American clearance so even though he left he was constructively ‘continuously’ present
(iii) Mezei

(a) Goes back to the severity of Knauff ( Chew was an exception
(1) Alien on entry isn’t entitled to same DP standards as in deportation.
(2) Since Mezei has nowhere to go and AG won’t let him in, permissible to hold him indefinitely on Ellis Island
(b) Court aligns this case w/ Knauff even though much more similarly situated w/ Chew:
(1) Shows Ct’s Communist fear (Chew was on American vessel, Mezei was behind the Iron Curtain for 19 mos.)
(c) Jackson’s Dissent
(1) Draws distinction b/w Mezei’s substantive and procedural DP rights: His substantive DP rights can be taken away by Congress (something for the political branches to decide), but judicial branch decides whether that substantive DP right was deprived w/I procedural DP. 
(iv) Argument that the Knauff-Mezei Doctrine is correct

(a) As long as the political branches are on top of deciding what circumstances people can be admitted under, what does the judicial branch need to decide?
(b) Knauff and Mezei were eventually released b/c of public outcry, so wasn’t the Court right that this was a decision to be determined by the political branch?
(v) Plascencia

(a) Plascencia does have ability to invoke the DP clause upon returning home: has some protections b/c she lived here – has some interest, so minimal protections should apply
(b) But we don’t know what the protections are, so remands to the lower court b/c the kind of process that is required is a case by case fit
(c) How this case fits in w/ preceding cases:
(1) Probably has no impact on Knauff b/c the person there was entering for the very first time, so didn’t have ties to the U.S. like in this case
(2) May have superseded Mezei in the constitutional position of returning LPRs: entitled to some sort of minimal procedures
i. But leaves open the possibility that if she left for a longer period of time like Mezei, may have affected her constitutional status
ii. Gives Chew case more life b/c it’s holding isn’t limited to those who were away on an American vessel.
(3) Doesn’t deal w/ the question of indefinite detention that’s at issue in Mezei
(vi) Congress has broad power in Admissions 
2) Admissions Procedures and Expedited Removal (483-89 (skim), 501-09 (skim), 515-28) ( INA §§ 245; 235(b)(1)
(i) No recourse if a consular office denies your visa
(a) APA generally makes agency action presumptively reviewable unless Congress provides otherwise
(b) But even though Congress hasn’t said that consular decisions are unreviewable, in practice they are
(ii) Adjustment of Status (INA 245)
(a) If you’re here on a nonimmigrant visa and you are seeking to become an LPR, don’t have to leave the country to get admission, can just get an adjustment of status, but has more procedural steps
(b) Applicant must have been inspected and actually admitted into the US
(c) Complicated circumstances under which adjustment is not available:
(1) If you worked in the US w/o work authorization
(2) People who violated the terms of the nonimmigrant visa or their nonimmigrant visa expired by the time they file for Adjustment of Status
(3) Parolees or others not allowed to be present in the US
(d) When Congress enacted the new grounds for inadmissibility (1996), 245i became more than convenience, became a windfall to those people who would otherwise be barred from reentry
(1) People who were here illegally didn’t have to leave the US to get an Adjustment of Status so they didn’t risk a bar to reentry
(2) Debate over whether to keep the 245i
i. Bad – seems like an authorization of illegal immigration, rewarding bad behavior
ii. Good – regularizes the status of illegal immigrants who otherwise have family and immigrant ties (( at least this is what it looked like pre-9/11)
(iii) Expedited Removal (235(b)(1))
(a) Created by 1996 statute: People who were inadmissible b/c of fraudulent documents, had no documents or some misrepresentation in admission proceedings some other time, would be put in expedited removal
(b) Procedure
(1) Not entitled to hearings by immigration judges, unless the alien expresses an intent to apply for asylum
(2) Makes a noncitizen inadmissible for 5 years, subject to a waiver; however, immig. officials can let arriving aliens w/draw their app. for admission
(3) Initial screening at the airport. If the person there suspects something wrong about your docs, will send you to a secondary inspection.
(4) If make an asylum claim at secondary inspection, asylum officer inspects for credible fear. If that credible fear interview succeeds, gets a hearing and will be paroled. If not, can go before an immigration judge to review that question. 
(c) Issues for Asylum seekers in the Expedited Removal
(1) Process of asylum inspection for credible fear is a bewildering process for the asylum applicant
(2) Is done by a low-level official.
(3) Info. that the person gets when they reach secondary inspection mentions some things about human rights but never signals to the person they can apply for asylum
(4) Language interpretation problems are biggest threat to legitimate asylum claims and when you expedite the process, compounds the problems of interpretation
(5) Can have a lawyer but has to be at your own expense and there are barriers to reaching your lawyer anyway
(d) Congress decided to expand the expedited removal process
(1) Applies now also to people found w/I the US (not only at ports of entry): capture people who have just arrived and are w/I 100mi of the border
(2) 5,000 illegal immigrants have been removed in this process in the last few mos.: simple for them to get caught and get sent back very quickly
(3) However, even if you have a high rate of capture, people are going to persistently try to come back and most make it by their 4th try
D) Deportability and Relief from Removal (Chapter 6)
1) Constitutional Limits on Deportability (535-50)
(i) Preliminary: Def’n of Deportation (INA 237)

(a) Only applies to those who’ve been admitted
(b) Removal Proceedings: Exclusion and Deportation proceedings are all in one proceeding even though in two separate sections of the INA, so have same procedural protections
(c) Consequences: if your case is adjudicated, and you are deported and removed, then:
(1) Can’t come back for 10 years (if deported twice, then 20-yr bar)
(2) Aggravated felons face lifetime bars, unless gov’t consents to readmission
(3) If you attempt to reenter after you’ve been removed, subject to summary removal and criminal punishment
(4) *Different from bars on removed inadmissible people. This is only the regime for people who were lawfully admitted and then removed.*
(d) Vast majority of deportable people: don’t get apprehended and even those that do have many avenues of relief

(ii) Application of EP Clause

(a) Generally applies to the states, not the fed. gov’t (saw this in Alienage Law)
(iii) Bill of Rights 

(a) To the extent that criminal punishments (like hard labor) were involved, S.Ct. has always held that noncitizens do get Bill of Rights protections (Wong Wing), but open Q whether BOR can ever apply to deportation grounds. 

(b) But we do know that (1) Congress has the power to deport. (Fong Yue Ting case said this is a logical power that Congress has in its power to exclude, which is a plenary power); and (2) Congress has unlimited authority to determine which classes of people are deportable. 

(iv) Ex Post Facto Clause
(a) Doesn’t limit grounds for deportation
(b) Bugajewitz v. Adams: Deportation doesn’t amount to punishment and since it’s not criminal punishment, the Ex Post Fact Clause doesn’t limit Congress’ power (Holmes)
(c) Galvan v. Press: reaffirms the holding Bugajewitz
(1) Deported for conduct that wasn’t a ground when he committed it, but later became a ground for deportation
(2) Frankfurter: long-standing rule that Ex Post Facto Clause protection doesn’t apply, but suggests that if there wasn’t precedent the Court had to follow, may find a substantive DP problem
(v) First Amendment
(a) Can something that is normally protected by the First Amend. be a ground for deportation?

(b) Harisades v. Shaughnessy: Court doesn’t answer the question of whether the First Amend would limit Congress power b/c says that the ground for deportation would pass First Amend muster regardless of whether it limits Congress in this area of law (First Amend norms then were very weak)

(c) Murphy, J.’s opinion: First Amend limits the authority of Congress to define the grounds for deportation

(1) The plenary power doctrine is trumped by the Bill of Rights

(2) Constitutional protection should apply across the board; permitting exceptions for something like the plenary power doctrine undermines those Con. Protections

(3) Idea that deportation isn’t punishment is beside the point: doesn’t make sense that the gov’t isn’t permitted to imprison someone for exercising his 1st Amend right but then can deport him on that ground. 

(4) Makes fact that Bill of Rights protects non-citizens useless if can be deported for exercising their rights. 

(d) Counter to Murphy’s arguments

i. Non-citizens haven’t yet joined political community so can be excluded in ways that citizens cannot be

ii. Way of distinguishing b/w citizens and non-citizens. If have all the same protections than lose incentives to naturalize and lose the ‘preciousness’ of citizenship

iii. Nat’l sec. concerns:  citizenship trumps these concerns and non-citizens don’t have citizenship so wouldn’t trump these concerns. Part of fed.’s foreign affairs power.

iv. If the Court were to be aggressive in policing Congress’ ground of deportability, Congress might fight back by finding broader ways of excluding more people.

v. Scalia’s contractual argument: person violated the rules of the game. BUT, Congress is then forcing people into an agreement to waive their 1st Amend rights, can Congress do that?

vi. Foreign subjects/non-citizens are protected by intern’l law so don’t need the protection of the Constitution (some high level truth to it, but just a way of glossing over the real issues at stake)

(e) American-Arab Anti-Discrimination Committee case

(1) Grounds for deportation: Terrorism. Claim: Selective Prosecution based on their views. 

(2) 9th Cir. vacates D.Ct.’s holding that it doesn’t have jurisdiction to review a selective prosecution claim b/c:

i. The Bill of Rights applies to non-citizens

ii. Aliens in particular are subject to harassment, so valid to interpret the 1st Amend so that their views are tolerated (using 1st Amend to further 14th Amend values)

(3) S.Ct. reverses the 9th Cir. (Scalia)

i. Selective Prosecution cases are rare:  courts limit them in criminal context b/c exec has discretion in deciding on who to charge, so no reason these claims should be made in the deportation context

ii. Deportation isn’t punishment, so less compelling to have these claims here 

iii. Even more problematic to allow these claims into the deportation context b/c here the issue isn’t just postponing detention, but extending the violation of the law (staying in the US is illegal). 

iv. People drag out the deportation process as a way of stopping it (e.g., getting married to a US citizen in the meantime)

v. Nat’l Sec. concerns: executive shouldn’t be forced to disclose info. on threats non-citizens pose to explain why they are being deported

(4) Ginsberg on the 1st Amend issue

i. If the gov’t has violated the Constitution than doesn’t matter if it’s a punishment or something less (deportation) – Redress for violation shouldn’t turn on how severe the consequence of that violation is. 

ii. And nevertheless, deportation is punishment

(5) S. Ct. doesn’t rule on the 1st Amend issue so don’t know whether the Bill of Rights can limit grounds for deportation

(vi) 5th Amendment
(a) Procedural DP protections do apply to procedures used for deportation 

(b) But in a case in 2003, the Ct. seems to cast doubt on this std of protection (wrapped up w/ terrorism and post-9/11 thinking)
2) Statutory Grounds of Deportability (550-64, 567-70, 577-79, 581-82) ( INA § 237
(i) Immigration Control (INA 237(a)(1))
(a) Immigration Control ground of deportability: applies the inadmissibility grounds to certain aliens found in the US even though they passed through inspections

(b) INA 237(a)(1)(A): inadmissible at the time of entry, then deportable (taking the inadmissibility provisions and putting them in the deportation grounds as well)
(1) Purpose of this provision: Congress is covering their bases, so that people who slip through inspection can still be removed (e.g., anyone who come in through fraud is basically in the same position as anyone who came in here w/o passing through inspection – so is like ‘delayed exclusion’)
(2) Difference b/w this and exclusion:  waiver for removal is easier to establish here than in exclusion
(c) Ordinarily an LPR who leaves and then comes back, under 101(a)(13)(C) is not considered to be seeking admission unless,
(1) LPR has engaged in illegal activity such that when she comes back she’ll be treated as if she’s seeking admission and will be subject to grounds of admissibility
(2) 237(a)(1)(E): smuggling makes you deportable
(3) 237(a)(1)(A): pushes you over to the inadmissibility grounds
i. (In the case of A, Problem 1, p. 553: the one that applies to A is the provision that deems inadmissible people who have aided others in entering illegally – 212(a)(6)(E) – only if she knew what B was doing (coming in illegally) b/c the inadmissibility ground requires knowledge)
(4) Difference b/w 237(a)(1)(E) and 212(a)(6)(E): the first refers to a period of time and the second just refers to anyone ( Example of where inadmissibility ground is harder to get around than deportation ground

(ii) Moral Turpitude (INA 237(a)(2)(i))
(a) Any alien who is convicted of a crime of moral turpitude committed w/I 5 yrs after admission or 10 yrs if LPR and the sentence for the crime can be 1yr or longer is deportable
(b) What constitutes moral turpitude depends on if there is evil intent. 
(c) Upheld in the face of a ‘void for vagueness’ challenge – Does it invite courts to legislate about decency? 
(iii) Aggravated Felony (INA 237(a)(2)(iii))
(a) Alien who is convicted of an aggravated felony at any time after admission is deportable
(b) Def. of ‘aggravated felony’ at 101(a)(43)
(c) Matter of KVD
(1) BIA rule that you can’t be deported for a state felony that wouldn’t be federal
(2) But fed. courts didn’t agree ( “Non-uniformity”
(iv) Problem 1, p. 553: A (LPR) goes to Canada, picks up B, returns. Later discovered B had fake green card. Removal.
(a) B: § 237(a)(1)(A): any alien who at time of entry was inadmissible is deportable.
(1) § 237(a)(1)(H): Discretionary waiver for those w/immediate relatives.
(b) A: § 101(a)(13)(C): LPR not seeking admission unless: illegal activity while gone; >180 days; abandoned status…
(1) §237(a)(1)(E): Smuggling deportation ground.  Applies if you do it w/in 5 yrs of any entry (including B’s??).
i. Must prove knowledge: if A didn’t know B was illegal, not guilty.
(2) If she’s “entering” (doesn’t seem to be – see above), inadmissibility grounds (+237(a)(1)(A)) applies:
i. §212(a)(6)(E): Smuggling inadmissibility ground.  Subtle diffs from deportation ground; no time bar.
3) Relief from Deportation (582-86, 592-601, 609-11, 611-15 (skim)) ( INA §§ 240A, 240B
(i) Cancellation 
(a) Cancels the removal order and reinstates you as LPR w/out a record
(1) pre-1996: AG had authority to suspend deportation when there was serious economic detriment to immediate family. Congress could disapprove and mandate deportation. 

i. 1988: deleted Congressional participation( available to all as long as the following were met: (1) Length of stay in US; (2) Good moral character; (3) Extreme hardship
ii. § 212(c) relief: opportunity to show countervailing factors provided they had domiciled in US lawfully for 7 yrs.--> in 1996 this was replaced by 240A(a)

(2) 1996: Congress has tightened eligibility for relief and restricted judicial review of decisions denying cancellation. 242(a)(2)(B)

(b) 240A(a): cancellation for LPR deemed inadmissible or deportable
(1) LPR for 5 yrs.
(2) Continuous residence for 7 yrs.
(3) No aggravated felony convictions
(c) 240A(b): suspension of deportation for non-LPR
(1) Physically present for 10 yrs.
(2) Good moral character (for 10 yrs. preceding date of application for cancellation)
(3) No conviction of offense under 212(a)(2) or 237(b)(2)
(4) Exceptional and extremely unusual hardship to spouse, parent, child who is citizen/LPR
i. evidence of harm beyond that which ordinarily would be expected to result from alien’s deportation( meant to refute Matter of OJO, which found that hardship resulting from removal of alien who was 24 and had lived here since age 13 was enough to support suspension. 

ii. Evidence that child would not do as well in country of origin is not enough

(d) Residence v. Physical presence:  way to protect interest of non-immigrants who are domiciled elsewhere( requiring residence makes no sense for non-immigrants. 
(1) Matter of Perez: BIA held that period of continuous residence ends with commission of offense. 

(2) Domicile: Clock stops ticking once notice to appear is served for criminal offense rendering noncitizen removable( harder to get the 7 yr. residence.

(e) Numerical Limits on Cancellation: 1996 Act imposed ceiling of 4000/yr. for 240A(b) cancellation

(1) Congress allowed thousands of Salvadorans/Guatemalans to get suspension under pre-1996 rules and exempted NACARA cases from cap, but in 1999 ceiling reverted to 4000.

(f) Cancellation for Victims of Spouse Abuse: relaxed time and hardship standards 240A(b)(2), but provides relief only if batterer is citizen or LPR.

(ii) Discretion: after you establish eligibility, there must be favorable discretion
(a) Wong Wing Hang: under APA, reviewing court shall overturn arbitrary, capricious, and abuse of discretion decisions.  Review may only be precluded where discretion is not subject to obligation of reasoned decision, and this is not the case for AG’s discretion on suspensions
(b) Balancing of conflicting factors: in Matter of CVT BIA held that exercise of discretion should be guided by standards and each case must be judged on its own merits.
(1) Favorable factors: family ties, long residence, age of arrival, hardship, service in army, history of employment, property & business ties, service to community, rehab if criminal record exists, humanitarian considerations.

(2) Adverse factors: criminal and immigration violation history, unemployment/ public charge, lack of community/family ties, lack of effort to integrate, ties to country of origin, general bad character
(c) Are all factors of equal weight? Should objective ones be weightier?
(1) Benefits of prioritizing factors & setting standards: (determinations are often made by lower officials who are not formally trained)s
i. Uniformity/consistency/objectivity
ii. Certainty
iii. Set amount of deference
(2) Cons of adopting such a regulatory regime:
i. Impossible to foresee all factors
ii. Individual consideration requires flexibility
iii. Constrain ability of judges to apply their ‘judicial ability’
(3) Suggestion: not afford discretion to certain classes of applicants; assign point values
(d) 212(h): authorizes waivers for criminal offenses. AG will not favorably exercise discretion for aliens inadmissible under 212(a)(2) in cases involving violent or dangerous crimes except in extraordinary circumstances, such as national security/foreign policy, or in case of exceptional and extremely unusual hardship. Such a showing might still be insufficient. 

(1) Criticism: limiting access to waiver where congress said it would be available

(e) In 1996 Congress chose to eliminate review of most discretionary denials of relief.

(iii) Voluntary Departure: most common relief, available to those who entered illegally
(a) Noncitizen agrees to waive a full removal hearing in exchange for lenience in the form of VD rather than removal order. Must find both eligibility and discretion.
(b) Two types of VD proceedings:

(1) 240B(a)(1): before removal proceedings begin

i. Must request VD before proceedings or early on in proceedings

ii. Must concede your removability

iii. Can’t be deportable for aggravated felony or terrorism

iv. Must depart w/in 120 days

v. Govt. has authority to impose additional conditions

(2) 240B(b): after removal proceedings.

i. Alien must have been in US for at least 1 yr. before getting notice to appear

ii. Good moral character for 5 yrs.

iii. Can’t be deportable for aggravated felony or terrorism

iv. Must establish you have means to depart and you have intent to depart

v. 60 days to depart

(c) Pre-1996, aliens often had months to leave—new statute meant to eliminate delay

(1) Alternate order of removal( sets out date by which alien must VD, if alien does not comply, the removal order automatically kicks in. 

(d) 240B(b) meant to create incentive to waive right to removal hearing from the start( docket clearing device [terms of 240B(b) are less favorable than 240B(a)]

(e) Advantage of VD to alien:

(1) don’t get the 10 yr. bar that normally accompanies removal order

(2) if removed, alien is subject to felony prosecution for clandestine reentry( VD gives you chance to enter legally (or try again illegally)

(3) avoid detention during removal proceeding

(f) Advantage of VD to govt.:

(1) cheaper and faster than removal proceedings 

(2) removal proceeding often requires detention—expensive

(3) deals w/ backlog

(iv) Waiver: 212(h) provides waiver for some criminal inadmissibility grounds for long-term LPR. May apply at application for: (1) visa; (2) admission; (3) adjustment of status.

(a) Noncitizens may seek adjustment of status as relief in removing proceedings.

(b) Deportation: can seek waiver for criminal offenses that would be waivable in application for admission.

(1) Matter of Sanchez: long term LPR convicted of crime of moral turpitude. After arrest but before conviction he returned to MX and re-entered US. At time of re-admission waiver under 212(h) was available, therefore BIA held that he should be able to assert waiver in deportation proceedings. 

(2) Matter of Parodi: LPR did not leave but BIA permitted waiver to be raised in adjustment of status application filed during deportation proceeding. 

(3) Po Shing Yueng: LPR convicted and asserted eligibility for 212(h) on ground that it was irrational to deny him opportunity (was not seeking admission or adjustment of status). BIA held that waiver was one for inadmissibility not deportability, but Circuit Ct. reversed. 
E) Removal Proceedings (Chapter 7) 
1) Removal Proceedings (621-29)
(i) Yamataya v. Fisher (Japanese Immigrant Case): Y arrived in US and found deportable 4 days later because she was excludable at time of entry as likely to become a public charge. Provision stated that alien may be deported at any time as provided by law w/in 1 yr. of illegal entry. 

(a) Y claimed investigation was inadequate because she didn’t understand English and didn’t realize it dealt w/ her deportability( deportation w/out notice and opportunity to be heard is inconsistent w/ due process clause of V Amdt. 

(b) Plenary power of Congress: may exclude aliens for race; set conditions; regulating deportations.

(1) Congress did not intend for mere admission to place alien beyond control of executive govt. 

(c) Court has never held that administrative officers may disregard fundamental principles of DP as understood at time of adoption of Constitution.

(1) Fundamental principle( no deprivation of liberty w/out opportunity to be heard.

(d) Statutory interpretation: must interpret w/out doing violence to the words used while bringing it into harmony with the Constitution. 

(1) admin. process was not denial of DP: had notice and was not denied opportunity to be heard. 

(2) Lack of English was a ‘misfortune’ but not a reason to overturn the outcome.

(e) Holding: deportation upheld even though there was no formal hearing, lack of English comprehension, and Y was unaware of proceedings.

(1) Nevertheless, case stands for proposition that deportation procedures (at least for lawfully admitted noncitizens) must conform to DP clause. 

(ii) Modern Test to determine what process is due

(a) Mathews v. Eldridge: balance three factors:

(1) interests of individual

(2) interest of govt. in using existing procedures

(3) gain to accurate decision-making that can be expected from added procedural protections

(iii) § 239:  notice to appear issued by ICE (USCIS & Border Patrol can also do it). Officer must make prima facie showing of removability:
(a) Notice must include nature of proceedings, legal authority for proceedings, conduct alleged, charges against alien, and may be served in person or by mail
(b) Must inform alien he has right to counsel (though not appointed), provide list of legal services, and allow 10 days to get counsel
(c) Codification of Yamataya (must give notice & opportunity to be heard)
(iv) § 240: sets forth rights of noncitizens during proceedings

(a) Right to examine govt. evidence, present evidence and cross-examine

(b) Federal Rules of Evidence don’t apply and hearsay is OK as long as evidence is relevant

(c) Noncitizen has right to be present, but if you have not notified ICE of your whereabouts and you don’t appear, you’ll be adjudicated in absentia

(1) must notify ICE of change of address in 10 days

(d) Burden of proof:  reasonable, substantial, and probative evidence

(1) Removal of LPR( burden on ICE to show that person is removable by clear & convincing evidence.

(2) Exclusion (arriving aliens) or parole proceedings( burden on noncitizen that he is clearly and beyond reasonable doubt allowed to enter.

(3) Undocumented aliens( govt. has burden of showing they are not citizens (small presumption in favor of alien); once shown, aliens must show by clear and convincing evidence that they’re entitled to admission. 

(v) Removal proceeding: standards are mostly the same for exclusion & deportation

(a) Burden of proof are different (see above)

(b) Some who have not yet been lawfully admitted are not eligible for discretionary relief

(c) LPR subject to deportation are NOT subject to expedited removal (unlike those seeking admission and those unlawfully present w/in 100 miles of border)

(d) Removal proceedings have two stages:

(1) master calendar hearing: determines if merits hearing req’d; ∆ may admit allegations; waive relief except VD; 

(2) individual merits hearing: 

(e) Arrest( § 236(a) arrest w/ warrant; § 287(a) arrest w/out warrant if officer believes (1) alien is entering in violation of law; (2) alien is present in violation of law and is likely to escape.

(1) Decision to begin removal proceedings must be made w/ 48 hrs. of arrest except in case of emergency or extraordinary circumstances

(2) Patriot Act( allows detention for 7 days w/out filing notice to appear or criminal charges if AG certifies that individual is a terrorist. § 236(a)(3), (5)

(f) Govt. may delegate to state/local law enforcement if they receive training and supervision [287(g)]

(1) First agreements in 2002 (Florida, Alabama)

(2) w/out agreements state/local officers may arrest/detain individuals only in limited cases

(g) Majority of noncitizens who are apprehended are not served w/ notice to appear and even if they are they mostly don’t go through removal proceedings( avoid penalties associated with formal removals (choose VD)
(vi) Role of Immigration Judge:
(a) Marcello v. Bonds: (1955) SC rejected challenges to judge’s ties to INS (argument that relationship strips hearing of fairness and impartiality and violates DP). Court rejects this: (1) standing practice in deportation proceedings; (2) that has been judicially approved in fed courts; (2) Congress has taken this into account in its broad discretion. 

(b) [1981] finding that INS doesn’t provide adequate support service to Immigration Judge contributing to long delays and that IJ are administratively dependent upon officials who are involved in adversary capacity in proceedings before the judges.

(c) [1983] creation of EOIR( IJs are under general supervision of EOIR director which remains in DOJ
(1) criticism: combination of prosecutorial and adjudicative functions of IJ 
2) Detention Pending Removal (704-724, 728-29, 729-50) ( INA §§ 235(b), 236, 236A, 241
(i) Policy:

(a) Pros: (1) admissibility is in doubt; (2) risk of flight; (3) ensure departure; (4) protecting the public

(b) Cons: (1) cost; (2) restraint on personal liberty

(ii) Detention Scheme

(a) § 235(b)(2): arriving aliens ‘shall be detained’( parole is still possible based on medical conditions, pregnancy, witnesses in govt. proceedings, or when detention is not in public interest (Clark)
(b) § 236(a): all other aliens ‘may be detained’ or released on own recognizance( bond hearing is discretionary. After 9/11 regulation was passed to make it more difficult for IJ to order release.
(c) § 236(c): mandatory detention( (DeMore v. Kim) expanded in scope over time: terrorists, some criminal grounds (multiple crimes of moral turpitude, aggravated felony, etc.). 
(1) Exceptions( witness protection/cooperation, individual is not flight risk. 
(d) § 241(a): detention after removal order (Zadvydas)
(1) 241(a)(1): 90 day rule( period during which DHS has to remove after order
(2) 241(a)(3): after 90 days: discretion to release( can’t release if removable on terrorists and certain criminal grounds; after 90 day period is over there’s a wider form of discretion
(3) 241(a)(6): ‘may be detained’ beyond removal period( if alien was ordered removed on grounds of inadmissibility or nonimmigrant status; if released may be subject to conditions.

(iii) Zadvydas v. Davis: Two issues: (1) constitution; (2) statute

(a) Facts: Circuit split between 5th and 9th Cir.

(1) Zad born Lithuanian in German refugee camp. Came to US @ 8, criminal record/history of flight. INS tries deportation to Germany which refuses (not a cit). Lithuania refuses (not a cit). DR (wife’s country) does too.
i. 90-day statutory removal period ends, AG can keep holding per 241(a)(6); Z files for habeas.  No reasonable possibility of removal, confinement is indefinite.

ii. 5th Cir.: detention is not a DP violation because removal is not impossible

(2) Ma born in Cambodia, fled, arrived in US @ 7. Convicted of manslaughter, ordered deported (no waiver avail b/c he committed aggravated felony). Cambodia won’t take him due to lack of repatriation agreement. 

i. M argues INS can’t prove he won’t remain nonviolent, so he must be released

ii. 9th Cir.: INA doesn’t require detention post 90 days. No reasonable expectation of removal. Release.
(b) Holding: § 241(a)(6), read in light of Constitution, limits alien’s post-removal-period detention to period reasonably necessary to effectuate removal—does not authorize indefinite detention.

(1) Remand: Habeas ct must ask whether detention exceeds period reasonably necessary to secure removal.  Up to 6 months presumptively valid; after that burden on gov to show removal could occur.
(c) Applicability of DP:
(1) Mezei upheld indefinite detention b/c national security would have made it inappropriate to parole Mezei.

(2) Plasencia: Once aliens are allowed into country they acquire DP rights. 

(3) Indefinite detention raises constitutional issues( freedom from detention is core of DP rights. 
i. Salerno: in criminal proceeding, justified post procedural safeguards; not crim here.
ii. Detention is permissible in civil proceedings w/special non-punitive circumstances and justification (Kendrick)
iii. Choice is not btwn imprisonment and alien at large but btwn imprisonment and supervised release
iv. Gov’s Justifications: 
a. flight risk: beside the point since he can’t be removed. 
b. protecting community: preventive detention can only be upheld after individualized finding, + primary interest is removal.
(d) Statutory interpretation/avoidance: Congressional intent unclear. Court says, statute applies to others (visa violators); Cong couldn’t’ve intended them to be locked up indefinitely.  Cong must auth indef detention explicitly.
(e) Dissent (Scalia/Thomas): Mezei was about procedure which turns on LPR v. admission-seeker; this is about substance.  Z & M have no right to be here, so they’re = to aliens seeking admission (both fall under § 241(a)(6)).
(f) Dissent: (Kennedy): 
(1) Maj misapplies avoidance.  If 2 interps are plausible, choose the one that avoids constitutional problems, but in this case, majority interp isn’t plausible! 

(2) Majority defeats the repatriation goal

i. Interference w/ foreign relations

ii. Fear that other countries will force their dangerous criminals on us 
a. Perveres result:  Those who committed worst crimes least likely to be accepted; most likely to stay!
iii. Encourages aliens to make it look like their repatriation is not foreseeable

iv. Risk posed by dangerous aliens is real
(3) It’s not arbitrary/capricious to detain aliens when there is risk of flight or danger

(iv) Zadvydas begins a retreat from plenary power doctrine: allows lower courts to engage in foreign relations analysis to see if repatriation is reasonably foreseeable; looks at govt.’s treatment of detainees; limits deference (Chadha)
(v) Reflections on Zadvydas: 
(a) A better opinion wd’ve held DP applies to all immi proceedings; affirmed presumption against holding persons on grounds of dangerousness; held indefinite detention only OK in exceptional circumstances. 

(b) Court should have found that procedural defects of detention made it unconstitutional

(vi) Clark v. Martinez: aliens were found inadmissible and detained pending removal past the 6 month period. Issue is whether Zadvydas construction of 241(a)(6) applies to aliens ordered removed who are inadmissible.

(a) Reasoning (Scalia): Zadvydas applies; uses canon of constitutional avoidance. 

(b) Holding: govt. has not shown that there’s a substantial likelihood of removal, detention is violation.

(c) Concurrence (O’Connor): possible for govt. to detain past the 6 months if it shows that longer period is reasonably necessary to effect removal, but govt. has not shown this here. There are other statutory means for detaining, i.e. 236A(a)(3) for terrorists. Even if released, alien is subject to conditions.

(d) Dissent (Thomas): says Zadvydas does not apply to aliens found to be inadmissible, only to those already admitted.  Zadvydas distinguished Mezei as dealing w/ alien seeking admission—so it’s clear Court was treating categories of aliens differently. 

(1) Wants to overrule Zadvydas. 

(2) Reads Zadvydas as establishing a two step procedure: (1) Is there constitutional problem w/ indefinite detention of alien seeking admission? (2) If so, apply constitutional avoidance.

i. RESPONSE: text of statute doesn’t distinguish between LPR and aliens seeking admission 

(e) Remember: Congress can amend the statute to authorize indefinite detention. (Specter version of bill tries it).
(vii) INA Provisions
(a) 235(b)(2): Arriving aliens “shall be detained” => sounds like a command but parole is possible under some conditions

(b) 236(a) “All other aliens “may be detained or released => more discretion regarding aliens not seeking admission

(c) 236 (c) Mandatory detention = added in 1988 and has expanded in scope over time, mandatory detention for a certain class of aliens (terrorists grounds, removal under some criminal grounds) with a few exceptions – witness protection or cooperation and when the individual doesn’t pose a risk

(d) 241(a):  Detention after removal order 
(1) 90 day rule (does not extend to terrorist and some other criminals)
(2) After 90 days – discretion to release (AG must make specific determination to keep holding) (241(a)(6))
3) Court Review (750-74, Handouts #6 & #7)
(i) History:
(a) Generally, administrative action is reviewable in fede courts unless Congress makes an exception
(b) In the past immigration cases not subject to judicial review; but because many involved detention & led to habeas
(c) 1955: APA presumption also applied to immigration cases.
(d) 1961 reforms: a) for exclusion orders habeas is the only remedy; b) for deportation orders, review via Hobbs Act (go direct from an agency to the court of appeals)

(ii) 1996 legislation: 

(a) AEDPA: Makes it difficult to get habeas; takes away jurisdiction over agg fel/drug cases.
(1) Kolster: Applies jurisdiction-stripping retroactively (to cases already pending but now coming up for review). 

i. Reaffirms Plascencia – there are DP rights here
ii. Can Congress constitutionally give admin agency final say over deportation?  Yes.

iii. No DP vio as long as there’s another ave. of review (residual const habeas which INS concedes exists).
(b) IIRIRA: eliminates separate review systems for exclusion/deportation.
(iii) St. Cyr:  
(a) Post-1996, so AG said AEDPA/IIRIRA strip him of discretion to grant waivers in case of criminal offenses. 
(b) Questions: Is this true, and can a court review his interp?  

(c) Potential constitutional problem w/precluding any review (Art. III, suspension clause).  

(1) Court avoids.
(2) To avoid, it has to deny that legislative intent is clear.

i. Title (something really obvious) not binding part of stat; 
ii. repeal doesn’t include all habeas but only a specific habeas contained in a former statute; 
iii. Heikkila: held APA judicial review didn’t mean habeas (that doesn’t say whether habeas = JR at all)
iv. § 242(b)(9) “zipper clause” – no review other than that offered here including stat. habeas – Ct. avoids problem of denying “constitutional habeas” by assuming it doesn’t.
(d) Response: Congress says it did intend to strip habeas jurisdiction - but opens up Hobbs Act avenue again! 

(1) Is review in a court of appeal as meaningful as a habeas review? 

(2) Could change anytime.
(iv) Current Statute:

(a) 242(a)(1) Hobbs Act as sole avenue for review – go directly to appeals courts 

(b) 242(a)(2)(a) screening decisions in admissions are not subjected to judicial review

(c) 242(a)(2)(b) discretionary decisions are not subjected to judicial review

(d) 242(a)(2)(c) Strips jurisdiction in some cases: criminal aliens (some exceptions throughout, though) 

III) Selected Topics in Immigration Law

A) Immigration and National Security (Chapter 11)
1) Historical Background: Pre-1990 (1184-1192 (skim))
(i) Colonization through WWI:

(a) Catholics, Jews, French Huegonots, Germans persecuted pre-Civil War; Alien and Sedition Acts 1798 (gave President power to order deportation on national security grounds); “Know Nothing” societies in the 1840s.  Nativism and national security worries rise and fall together.

(b) Civil War = a short respite for immigrants.

(c) Chinese, Catholics, Southern/Western Europeans, Irish persecuted post-Civil War

(1) In Chae Chan Ping (the Chinese Exclusion Case, 1889), Justice Field connected immigration to national security.  Vision of “hordes” of foreigners; fears of inassimilability/disloyalty regardless of hostilities between U.S. and sending country.  Economic threat and threat of violence go hand-in-hand.

(d) Restrictionist 1903 and 1907 Acts.  1903 Act allowed exclusion of anarchists; deportation of aliens later found excludable on this ground (focused on pre-entry conduct).

(ii) World War I and the Red Scare:

(a) Fear of a German “Fifth Column” and the “red scare” led to 1917 Espionage Act; 1918 Sedition Act; 1917 Immigration Act; 1918 Anarchist Act.  Nati

(b) 1917 Act allowed for deportation for advocacy of subversion committed post-entry (not just for exclusion of certain subversives, as under the 1903 Act). 

(c)  1918 Anarchist Act made deportable members of groups advocating anarchism/violent overthrow of gov’t and aliens who write/publish materials advocating same.

(d) 1919-1920 Palmer Raids

(e) Kessler v. Strecker (1939 (p. 1192):  Court says renunciation of membership stops alien from being deportable under 1918 Act.

(1) Radical orgs expel non-citizen members

(2) Congress passes 1940 Alien Registration Act amending 1918 Act and overriding the case

(3) Challenge to 1940 Amendments in Harisiades (below)

(iii) World War II and the Cold War:

(a) 1950 Subversive Activities Control Act:  Under 1917 Act, gov’t had to prove case-by-case that alien’s group advocated violence.  Under this Act, Congress names Communist Party as advocating violence (to remove the necessity of this proof in every case). 

(b) 1952 INA: Codified all deportation grounds then existing in one place.  Vagueness and breadth of subversion-related grounds led in part to Truman’s veto.  

(1) Use of the 1952 deportation provisions:  230 deported in the 50s on subversion grounds, 15 in the 60s; used more by Reagan in the 80s.  

(c) Harisiades v. Shaugnessy (1952) (p. 1193 – not assigned but discussed in class):  “Expelled” immigrant members of Communist Party in deportation proceedings under 1940 Act; disclaim belief in violence but not their belief in Party principles and association with members.  

(1) DP claim: deportation must have reasonable relation to legit gov’t interest.  Court invokes entrustment of foreign affairs, war, etc. to the political branches and defers to Congress on Communist threat.

(2) First Amendment claim:  Without saying aliens have diff’t 1Am protections, Court says the Constitution allows legal modes of change in gov – voting – and thus allows constraint on speech about violent modes.  The connection to violence is key.

(3) Ex Poste Facto Law claim: Court says 1) b/c the 1940 Act just clarified the 1918 Act, this construction can extend back to 1918 (long enough to cover petitioners), and anyway 2) Only punitive laws can’t be retroactive and deportation isn’t punishment.

(4) Notes:  This was just after Dennis, which held speech creating a “clear and present danger” could be criminalized.  Is that what the court relied on?

(d) Galvan v. Press (1954) (p. 1202, 1226):  Upholds this aspect of 1952 INA; reads out any scienter requirement (individual needn’t know CP advocates violence or advocate it herself, membership when CP was legal counts).

(e) Rowolt v. Perfetto (1957) (p. 1227):  Purporting to apply Galvan, in fact softens it tremendously, reading in a req’t that association be “meaningful” to sustain deportation.

(f) Gastelum-Quinones v. Kennedy (1963) (p. 1227):  “Meaningful” means being “sensible” to Party’s political nature or by engaging in its activities to a degree showing you must have been aware.
2) The “Foreign Policy” and “Terrorism” Grounds (1211-1223 (skim), 1223-1243) ( INA §§ 212(a)(3), 212(d), 237(a)(4)
(i) Post-1990 History of Current INA Provisions (see below for provisions as currently enacted after all these changes – this is to show evolution)
(a) 1990 Act: Revised and streamlined the various foreign policy exclusion and deportation grounds.  
(1) Required notice to those excluded that it was on this basis. 
(2) Meant to end Cold-War style ideological exclusion; repealed C.P. membership provisions.
(3) Specific terrorism grounds added.  
(b) AEDPA and IRRIRA:  Post 1993 WTC bombing and Oklahoma City, concern about terrorism increases – focus of Congress shifts from protecting unpopular groups to preventing terrorism.  
(1) No more notice.
(2) Terrorism expanded to include incitement thereof or membership in terrorist organizations.
(3) Designation procedures (§ 219) added.
(c) PATRIOT Act post 9/11:
(1) Creates 2 new ways for an org. to qualify as terrorist (fast-track designation, and fact-based test)
(2) Expands terrorist activity to include material support
(3) Adds separate grounds for mere association with terrorist organizations
(4) Bans spouses and children, too (unless they show no mens rea)
(5) Makes the exclusion grounds for committing terrorist activity into deportation grounds as well
(6) Created a new def’n of terrorist group: any group whose members engage in terrorist activity (no longer need be designated such by Sec. of State)
(d) REAL-ID:
(1) Added grounds for receiving military-type training from terrorist orgs
(2) To show you had no mens rea, evidentiary burden is now “clear and convincing” instead of “preponderance”
(3) Additionally, it doesn’t help to reasonably believe you’re not supporting a terrorist activity.  You must show (by C&C evidence) you reasonably shouldn’t have known the group was a terrorist group.
(4) Makes a whole group fit the de facto terrorist organization category if any sub-part of it does
(5) Makes rest of the terrorism inadmissibility grounds (not just terrorist activity)=deportability grounds
(e) Policy arguments about terrorism grounds: 
(1) Neuman in book (p. 1226) identifies 3 difficulties:
i. Identifying forms of violent action extreme enough to qualify
ii. Distinguishing “state terrorism” from legit state acts
iii. Excepting acts of national liberation movements that would qualify
iv. He concludes the terrorism grounds are so broad, Congress must have meant to delegate the real call to agencies (and for them to use this rarely, like the Cold War ideological grounds).
(ii) Outline of Current Provisions
(a) § 212(a)(3):  Security and Related Grounds (of Inadmissibility)
(1) In General (A): Alien inadmissible if AG has “reasonable grounds to believe” the alien is entering US to participate (even incidentally) in i) an activity to violate US law thru espionage/sabotage or evade export laws; ii) any unlawful activity; iii) any activity for purpose of overthrow of gov.
(2) Terrorism (B):
i. Makes inadmissible any alien who:

a. Has engaged in a terrorist activity (§ 212(a)(3)(B)(i)(I))

b. AG/consular officer/Sec. of DHS knows/has reason to believe is engaged in/likely to engage in terrorist activity after entry (§ 212(a)(3)(B)(i)(II))

c. Has incited terrorist activity under circumstances evincing intent to cause death/serious bodily harm (§ 212(a)(3)(B)(i)(III))

d. Is a representative of (aa) a terrorist organization or (bb) a group endorsing terrorist activity (§ 212(a)(3)(B)(i)(IV))

e. Is a member of a terrorist organization designated by the Secretary of State under normal or fast-track procedures (as outlined below)… (§ 212(a)(3)(B)(i)(V))

f. …or of a “de facto” terrorist org., in which case alien can prove by clear & convincing evidence she didn’t know (& reasonably shouldn’t have) it was such an organization (§ 212(a)(3)(B)(i)(VI))

g. Endorses or espouses terrorist activity or persuades others to do so (§ 212(a)(3)(B)(i)(VII))

h. Has received military-type training from a terrorist organization (§ 212(a)(3)(B)(i)(VIII))

i. Is the spouse or child of anyone falling under the above (§ 212(a)(3)(B)(i)(IX))

1. Unless the activity was >5 years ago…

ii. … And unless the spouse/child didn’t know/reasonably shouldn’t have known of the conduct or whom AG has reason to believe has renounced it (§ 212(a)(3)(B)(ii))

iii. “Terrorist Activity” includes activity unlawful where it was committed or in the U.S. or any state, and must “involve” (§ 212(a)(3)(B)(iii)):
a. Hijacking
b. Kidnapping in order to compel some act/omission by a 3d party
c. Violent attach on an internationally protected person
d. Assassination
e. Use of biological, chemical, or nuclear weapons or explosives, firearms, or dangerous devices with intent to endanger safety or substantially damage property (and not for personal monetary game)
f. Threat/attempt/conspiracy to do that above.
iv. To “engage in” terrorist activity means, as an individual or member of a group (§ 212(a)(3)(B)(iv)):
a. to commit or incite a terrorist activity under “circumstances indicating” intent to cause death/serious bodily injury
b. to prepare for/plan a terrorist activity
c. to gather information on targets for such activity
d. to solicit funds or “other things of value” for a terrorist activity or org (with the same opportunity as above to give clear and convincing evidence of no mens rea if the group hasn’t been designated)
e. to solicit anyone to do anything in this section or join a terrorist org (same mens rea exception)
f. to commit an act that provides material support (examples given), with mens rea of at least negligence, for a terrorist activity, to someone alien knows/should know has/will commit such act, or to a terrorist org (same mens rea exception) (Note “levels” of mens rea here!).
1. Exception:  Secr. of State consulting w/AG (DHS head) can decide this clause doesn’t apply.
g. Section (iv) ends by saying representatives of the PLO are per se engaged in terrorist activity.
v. “Representative:” officer/official/spokesperson/anyone who directs a terr. act (§ 212(a)(3)(B)(v)).
vi. “Terrorist organizations” include (§ 212(a)(3)(B)(vi):
a. Designation under § 219 (by Sec. of State, subject to judicial review under § 219(b)). 

1. Review:

2. To get review, P must challenge designation w/in 30 days.

3. Gov may submit evidence in camera and ex parte.  

4. Court may overturn designation on APA grounds – abuse of discretion, arbitrary & capricious, didn’t obey statute, etc.

5. Consequences through the law (not just in immigration):  Any person who provides material support to such org. is subject to criminal penalties (18 USC § 2339B); Secretary of Treasury may freeze assets.

6. Material support includes any property or service including lodging, training, advice, transport, etc (voided for vagueness in Humanitarian, Cong. redefined) (see below!)
b. Fast-track designation for immigration (not criminal) purposes only:
1. covers any ‘group of individuals, whether organized or not, which engaged in’ terrorist activities as defined above

2. includes solicition funds or members and material support. 

c. Fact-based:  Organization in fact engaged in “terrorism” as defined herein.
(3) Foreign Policy (C):  Inadmissibility if Sec. of State has “reasonable ground” to believe there would be potentially serious foreign policy effects on U.S.  
i. Exception 1:  Foreign officials/candidates can’t be excluded for beliefs/associations that would be lawful in the US (usually coming on non-immigrant visas for diplomatic reasons).  
ii. Exception 2:  Nobody can be excluded for beliefs lawful in U.S.; unless Sec. State finds admission would “compromise a compelling U.S. foreign policy interest.”
iii. Committee Report (p. 1212):  Exclusion is meant to be allowed only where there is a clear negative foreign policy impact of entry – not just because of the “signals” admission will send.  Exception for “compelling” FP interests is very strict, e.g., admission would violate a treaty obligation.

(4) Membership in Totalitarian Party (D)
(5) Participation in Nazism/genocide/torture (E)
i. Association with Terrorist Organizations (F):  New, broad, discretionary ground:
ii. Inadmissibility of the Secretary of State, consulting w/AG (DHS head), finds 1) you’ve “been associated w/a terrorist org” and 2) you intend to engage (even incidentally) in “activities that could endanger the welfare, safety, or security of the U.S.”
(b) § 212(d)(3):  Temporary Admission
(1) § 212(d)(3)(A):  A consular officer can grant a nonimmigrant visa (or admit someone who already has one), w/AG (DHS head)’s approval and on conditions he prescribes, to an alien she knows or believes would be inadmissible on any foreign affairs (212(a)(4)) grounds

i. You can’t get a nonimmigrant visa or admission if inadmissible on foreign policy (C); general (A – except A(i)(II), evading export laws); or Nazi/genocide (E(i) and (ii)) grounds.

(2) § 212(d)(3)(B):  Sec. of State, after consultation w/AG, can in unreviewable discretion, choose not to apply § 212(a)(3)(B)(i)(IV)(bb) (membership in group endorsing terrorist activity), (i)(VII) (espousal of terrorism), (iv)(VI) (material support), or (vi)(III) based on activity of a subgroup (de facto terrorist statues).  This discretion can’t be exercised once removal proceedings begin.  Sec.s of State and DHS have to report to Congress if they use this discretion.

(c) § 237(a):
(1) § 237 (a)(4):  Deportation grounds parallel to inadmissibility grounds in § 212(a)(3).  Imports A, B, C, E, F.  Does not import D (totalitarianism).  Adds deportability for “receipt of military-type training” with no mens rea, and “participation in the commission of severe violations of religious freedom.”  
i. Matter of Ruiz-Massieu (BIA 1999) (p. 1217):  
a. Construes “reasonable ground to believe” there will be foreign policy impacts (applies to § 212(a)(3)(A), too).  Former deputy AG of Mexico flees the law, admitted as nonimmigrant to U.S., and is arrested when leaving @ Newark, where Sec. of State tries to deport him to Mexico on this grounds.  U.S. foreign relations would be undermined, Sec of State says, if we didn’t hand him over (we’d be undermining Mex’s fight against corruption).  
b. BIA: Sec of State has to come forward with “facial” reasonableness – they won’t inquire further.  More like plausibility than “reasonable ground.”
(iii) Sample Problem (Problem 1, p. 1211)
(a) Convicted in UK 23 yrs ago for IRA attack on Brit military (none killed).  Severed ties w/IRA, married American.

(b) Applicable Inadmissibility Grounds: 

(1) § 212(a)(3)(B)(i)(I), engaging in terrorist activity, which per § 212(a)(3)(B)(iii)(V)(b) includes use of a firearm other than for personal monetary gain (as long as he had the requisite intent).  

(2) Or § 212(a)(3)(B)(i)(VI), membership in a “de facto” terrorist organization, defined in § 212(a)(3)(B)(vi)(III) to include groups with terrorist sub-groups (which IRA has). 

i. Note that only “de facto” terrorist groups have the subgroup proviso, or the possibility of showing that you didn’t know about their terrorist activities.  He probably can’t show he didn’t/shouldn’t have known.

ii. And anyway, he may have been a member of one of IRA’s designated subgroups – we don’t know.

(c) Possible Waivers:

(1) The “5 years ago” exception is only for spouses.

(2) The AG’s discretion can only come into play for a nonimmigrant visa.

(d) Upshot:  He is inadmissible and no discretionary waiver is possible. 

(iv) Constitutionality of § 219 Designations

(a) Due process challenge to § 219: PMOI v. State Dep’t (D.C. Cir. 2003) (p. 1230)

(1) Background:  Sec of State designated PMOI a terrorist org under AEDPA in 1997 and renewed in 1999 and 2001.  Designation lasts 2 years and requires finding that 1) the org is foreign, 2) it engages in terrorist activity, and 3) this activity threatens U.S. security or that of U.S. nationals.  

(2) First case: No jurisdiction for Due Process claim b/c PMOI had no U.S. presence; Sec.’s actions were in compliance w/statute (record compiled, 3 prongs found).

(3) Second case: A subgroup was added that had U.S. presence.  Due Process was considered and found to include “meaningful opportunity” for PMOI to be heard & see unclassified evidence used in the designation.

(4) Third case (this one): PMOI claims DP requires it see the classified evidence too.  Court says first prong and second prongs found in compliance w/DP (compelling executive interest in keeping nat’l security info secret), and third prong nonjusticiable.

i. Also included a speech claim rejected under Humanitarian Law Project (below).

(b) Free speech challenge:  Humanitarian Law Project v. Reno (9 Cir. 2000) (p. 1236):

(1) P’s wanted to donate to PKK and Tamil Tigers (both designated groups) without criminal material support liability under 18 U.S.C. 2339B.

(2) Court: unlike past speech cases punishing people for “association alone,” this punishes an act (material support) – not being a member or speaking up for a group.

(3) Statutes that punish support (not “association alone”) get only intermediate scrunity, which means:  Reg must be w/in the power of the gov’t; must promote a substantial gov’t interest; which cannot be “to suppress expression”; and must be narrow.  

(4) Court gives latitude to political branches re: narrow tailoring, so the criminal penalties attached to § 219 pass. 

(5) Court also upheld injunction against application of the statute to provision of “personnel” and “training” as unconstitutionally vague.

(6) Several rounds of litigation ensue; currently Congress has added more specific mens rea, district court has found some parts still unconstitutionally vague (but “personnel” at least is now fixed).

(c) Policy:  

(1) David Cole (p. 1238):  Guilt by association (would cover IRA and ANC).  Narrow tailoring hinges on “fungibility” argument – that every donation frees up resources for terrorist ends – which is a strange assumption about groups’ priorities.  PATRIOT’s additions to 212(a)(3)(B) are also pure ideological exclusion on speech grounds.

(2) Gerald Neuman (p. 1242):  The gov’t can’t control foreign orgs, so this is narrow.
4) Enforcement and Ethnicity (1243-1249) (not discussed in class)
(i) Post-9/11 Detentions

(a) DOJ detained 1182 people and INS 762, 1/3 Pakistani, mostly men, nearly all on visa violations.
(b) INS issued a rule barring state facilities from releasing info on INS detainees there.
(c) 2003 DOJ Office of the Inspector General report: 
(1) FBI clearance took 80 days, policy was to hold people through that time w/no bond
(2) Staff at Metropolitan Detention Center lied about whether specific detainees were there
(3) Harsh treatment including 24-hour illumination
(4) Follow-up report described physical and verbal abuse.
(ii) Post-9/11 Interviewing 

(a) 7,600 Middle Eastern men present as nonimmigrants, and later 11,000 Iraqis, interviewed about terror ties
(iii) “Special Registration”

(a) Call-in requirement for adult male nonimmigrants from 25 Muslim/Arab countries (failure would = loss of status). 82,000 men complied as of 2003, 13,000 of whom were here illegally.
(b) Suspended in Dec. 2003.
5) Secret Evidence and Public Access (1267-1275)
(i) Secret Evidence
(a) § 235(c):
(1) Part of 1952 Act; provides statutory authority for secret evidence (as was used in Knauff and Mezie based on regulations) in removals based on most of the foreign policy inadmissibility grounds.
(2) Rafeedie v. INS (D.D.C. 1992) (p. 1268) – returning LPR has more DP rights than this.
(b) § 240(b)(4)(B):

(1) Adopted as part of AEDPA
(2) Allows secret evidence to be used (that is, exempted from normal rights to present evidence in response and to cross-examine witnesses) in hearings to determine whether discretionary relief should be given.
(3) Kiareldeen v. Reno (D.N.J. 1999) (p. 1268)
i. DP challenge to § 240(b)(4)(B) (use of secret evidence as basis for liberty deprivation).
ii. Kiareldeen overstayed visa; IJ adjusted him to LPR status (though INS presented national security evidence in camera); INS appealed to BIA; BIA affirmed but granted INS request (again based on secret ev) for a stay to appeal to A.G.  Kiareldeen, still detained, files a habeas petition.
iii. Court:  Mezei doesn’t settle the issue; Kiareldeen is an LPR (not seeking admission) and post-Plascencia you can’t deny LPRs have some DP rights.
iv. To see what his DP rights are, Court applies the Mathews test:  Balance K’s liberty interest; the gov’t’s national security interest; and the risk of erroneous deprivation.
a. Risk is high given secret evidence is very hard to contest. 
b. Liberty interest is high. 
c. Gov’t’s interest in relying on secret evidence.  Court refuses to take gov’t’s assertion of its national security interest at face value, says the interest can’t outweigh the very strong liberty interest at issue, and grants K’s petition for release.
(ii) Public Access (Text pp. 1279-1294)
(a) Detroit Free Press v. Ashcroft (6 Cir. 2002) (p. 1279):
(1) Chief IJ issued “Creppy Directive” closing off public access to removal procedures/records for “special interest” detainees.  Detainee whose hearing was closed; several newspapers; and a Congressman file First Amendment claims; newspaper claim is heard here (on motion for preliminary injunction) (so this is really about papers’/public’s, not detainees’, First Amendment rights, though court seems to see it differently).
(2) Court: Plenary power (at least when it comes to Constitutional claims) does not extend to non-substantive areas of immigration law; we won’t defer.  In other words – constitution (and not only Due Process as found in Plascencia) does limit non-substantive areas of immigration law.
(3) Given that First Amendment applies in general, the test for presence of an actual right is whether “experience and logic” dictate press access. 
i. Experience: Deportation proceedings historically open; INA never delegated closure authority to AG
ii. Logic: Does public access “play a significant role” in this process?  Yes, oversight is even more important in an area where the political branches have so much power.  Appearance of fairness important after post-9/11 roundups.  
(4) So, given the presence of a right, strict scrutiny is applied. 
i. Compelling state interest?  Yes; revealing investigations to terrorists (who could learn tactics, interfere w/trials, hide info, etc.); intimidating witnesses; avoidance of stigma to detainees who may be innocent.
ii. Narrowly tailored?  No reason why closure couldn’t happen case-by-case.
(5) Given demonstration of likelihood of success on merits, other 2 prongs of PI test (public interest and irreparable harm) are satisfied.
(b) 3d circuit has reached opposite result in North Jersey Media Group v. Aschcroft.
(c) 611 closed trials for “special interest” detainees.
B) Refugee and Asylum Law (Chapter 8)
1) Introduction to Political Asylum (794-96, 831-35)
(i) Two paths to getting into US as a refugee:  through selection while overseas, usually from a refugee camp, or through filing a claim for asylum at the border or while inside the U.S. under the refugee statute or the torture statute.

(ii) International obligations under the UN Refugee Convention: The granting of asylum is discretionary on the parts of countries but no country may return a person to a place where she may be persecuted (non-refoulement).  Non-refoulement is embodied in the withholding of removal provisions of the INA [§ 241(b)(3)].

(iii) Under INS § 208, “asylum status” is granted at the AG’s discretion to applicants who show that they meet the statutory definition of refugee.  Asylum status is different from “refugee status,” which denotes those who came to the US via an overseas refugee program.  Asylum may be terminated if threat of persecution subsides, but refugee status cannot.  Asylee adjustments to LPR status is capped at 10,000, but there is no ceiling on adjustments from refugee status.  There is no limit on the number of grants of asylum.

2) Establishing Persecution  (863-65, 885-90, 891-900, 905-13, 916-27, 927-28, 935-45, 946-62) 
(i) Eligibility for asylum, withholding, deferral

(a) Eligibility for Refugee Status : INA 101(a)(42)(A): unwilling or unable to return "because of persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion."

(1) “Persecution” is not defined, but Courts of Appeal have defined it as infliction of suffering or harm or punishment for a prohibited reason.

(2) WFF as defined by Congress: genuine subjective fear plus reasonable probability that this person would suffer persecution, rebuttable by the govt’s showing of changed country conditions.

(3) On account of 5 grounds.

(b) Discretionary finding based on all circumstances, including credibility.

(c) Withholding of removal 241(b)(3) where the “alien’s life or freedom would be threatened in such country on account of race, religion, nationality, membership in a particular social group, or political opinion.”

(d) Deferral of removal: Convention Against Torture and torture statute prohibit non-refoulement if substantial grounds for believing person would be subject to torture.

(ii) Imputed Political Opinion

(a) Matter of Acosta (BIA 1985): Persecution on acct of PO requires that individual held belief that causes him to be persecuted, not merely that persecutors had a political goal.  No evidence here that guerrillas targeted taxi driver b/c of driver's PO, or even that they were aware he had any opinion at all.

(b) Bolanos-Hernandez (9th Cir. 1984):  Imputed political opinion doctrine: Choosing to remain neutral is a political decision.  Deciding not to identify with any of warring factions is a PO.  No affirmative political belief required.  Motive underlying political choice is irrelevant.

(c) Divided Opinions:  M.A. v. INS (4th Cir. 1990) and Perlera-Escobar v. EOIR (11th Cir. 1990) cast doubt on the imputed political opinion doctrine.  The BIA has declined to apply it because it “would create a sinkhole that would swallow the rule.”  Some judges believed the core idea of political refugee is political activism and that in many imputed PO cases the government/guerrillas were merely trying to harass or intimidate the population.

(d) INS v. Elias-Zacarias (US 1992) cast doubt on imputed PO. Guerillas in Guatemala try to conscript petitioner, who fled fearing retaliation.  Scalia’s majority opinion says it’s not necessary to decide whether P held PO, b/c P failed to establish that record compels conclusion that he has WFF (P was appealing denial of motion to reopen to present new evidence).  In dicta, Scalia says neutrality does not amount to expression of PO; it appears P’s motive was just to have a better life, not to flee political persecution. 

(e) Stevens’ dissent:  Majority's definition of PO is too narrow: PO can be expressed negatively.  In the end, neither P's motive nor persecutors' motives is crux of it:  persecutors only see the overt manifestation of a PO, in this case a refusal to join them. 

(f) After Elias-Zacarias, INS, BIA, lower courts took advantage of Scalia's claim that he wasn't deciding whether P held PO to keep the imputed PO doctrine alive. In an official agency position in 1993, INS said the doctrine serves the objectives o the statute.  The 9th Circuit in 1997 affirmed that imputed PO requires looking at the political views the persecutor rightly or wrongly attributes to his victim.

(g) Standard of judicial review: Denials of withholding are reviewed under substantial evidence test.  Discretionary denials of asylum under deferential abuse of discretion standard.  Overturning a factual determinations requires evidence that compels the contrary conclusion.

(h) Mixed motive cases (not discussed in class):  Judges are divided as to what P has to show about persecutors’ motives when they have both permissible and impermissible motives.  Some only circumstantial evidence that a prohibited ground was a reason for the persecution is enough, whereas others think prohibited reason had to be a but-for cause. Gafoor.

(iii) Particular Social Group

(a) Acosta standard:  innate characteristic so fundamental to identities/consciences that members cannot or should not be required to change it.

(b) Matter of H (BIA 1996):  Somalian subclan is a PSG based on Acosta  P testifies to this kinship-based subclan, corroborated by State Dept and human rights reports.  Persecutor targeted P b/c he is in this subclan/PSG.

(c) Dissent:  In clan warfare, you could have everyone persecuting everyone else.  This use of PSG ground to protect faction in civil war turns civil war into persecution.  Asylum is meant to protect narrow categories of people.

(d) In addition to Acosta standard, 9th Circuit also uses Sanchez-Trujillo:  voluntary associational relationship imparting a fundamental, common characteristic.

(e) Homosexual orientation may define a PSG, depending on the case.

(f) Fatin v. INS (3d Cir. 1993):  Iranian gender-specific laws, such as requiring women to wear chadors, does not rise to level of persecution.  Allows possibility that Iranian women who refuse to conform could be PSG.

(g) Matter of Kasinga (BIA en banc 1996) – Women in P’s tribe who had not undergone FGM yet and opposed the practice are a PSG.  Gender-based PSG claims ignite debate about whether gender norms constitute persecution, what cultural assumptions are embedded in asylum determinations, whether such asylum claims can be defined in terms of individual rights.
C) Unauthorized Immigration (1154-70, 1172-82, Handout #8)
1) Constitutional Rights of Unauthorized Migrants

(i) Plyler v. Doe (US 1982): Issue: whether TX law barring free basic education for undocumented children violates EPC.  
(a) Brennan’s majority says Yes.  
(1) Undoc. aliens are not suspect class and education is not fundamental right under Constitution.  
(2) But Ct goes to great lengths to justify some sort of intermediate scrutiny (to be rational the distinction must further some substantial goal of the State):  
i. Threat of permanent underclass. 
ii.  Children should not bear consequences of parent's illegal conduct when children had no choice.  
iii. Education has special place in the nation and in EP jurisprudence (Brown).  
iv. Lifetime penalty of illiteracy.  
(3) De Canas allows States to act wrt illegal aliens if such action mirrors fed objectives and furthers a legit state goal.  But Tx made no showing of nexus btw education and Congress' immigration concerns.  
(4) No indication of Cong intent to deny basic education.  
(5) As to State's justifications:  
i. Preservation of resources alone doesn't justify (Graham).  
ii. Free education is no incentive to illegal immigration. 
iii. Nothing in record supports singling out this group to shore up educational quality.  
iv. Low likelihood of undoc students being able to remain in Tx long enough for societal payoff--completely rejects this argument b/c denial of education guarantees permanent underclass reliant on welfare and causing other negative societal consequences.  Recognizes likelihood that most will never be deported.

(b) Concurrences all stressed the injustice of casting children into permanent underclass status.

(c) Burger’s dissent:  Improper for judiciary to set policy. Criticizes Ct's quasi-suspect-class, quasi-fund right analysis. Rejects Ct's reliance on idea of children's lack of choice and innocence.  Slippery slope btw education and other govt benefits.  RB standard for education (San Antonio).

(ii) Responses to Plyler:

(a) In 1994, California’s Proposition 187 required public agencies to deny benefits to illegal aliens.  1996 Congressional legislation passed while Prop. 187 litigation pending.  PRWORA and IIRIRA preempted much of Prop. 187 b/c they pervasively regulated noncitizens’ eligibility for state and fed benefits.

(b) Key Q is what policies will have deterrent effect on illegal immigration.

(c) Motomura makes the point that there is tension between states that bear brunt of illegal immigrants and those that don’t.  State legislation like Prop. 187 is basically designed to reduce costs as much by shifting cost to other states as by deterring illegal entry.

(d) Bosniak argues that progressive opponents to legislation like Prop. 187 are conditioned by “normative nationalism” that restricts the range of arguments made against the legislation, in particular the argument that the exclusionary immigration system is itself unjust.

(e) State cooperation with federal immigration authorities have increased since 1996, but some cities refuse to cooperate, e.g. refuse to communicate with INS about status of particular individuals.

(iii) Hoffman Plastics v. NLRB (US 2002):  Issue is whether undocumented workers fired in retaliation for union organizing may receive backpay.  
(a) Rehnquist’s majority said NO.  
(1) NLRB’s discretion is limited when workers guilty of illegal conduct, and interpretation of immigration laws owed no deference.  The NLRA does apply to undocumented workers, but at present there is tension between NLRA and fed immigration policy.  
(2) Backpay remedy would undermine immigration policy b/c (1) encourages illegals to work here if we provide labor law remedies (2) encourages continuing illegal presence and employment due to 

(3) Cites Sure-Tan where Ct denied reinstatement and backpay for illegal retaliation (distinction: workers had returned to Mexico already, and to get remedies they had to illegal re-enter).

(b) Breyer’s dissent:  Agrees w/NLRB that backpay reduces incentive to violate immig law.  Backpay is huge add'l deterrent compared to other remedies, which are all prospective, whereas backpay is retrospective, more financially effective.  Also, allowing NLRB to grant backpay increases Er incentive to check documentation, thus furthering IRCA's emp verification scheme.  Not enforcing labor laws to maximum extent only adds to the "magnetic pull" of hiring illegals.

(c) Majority's concern about rewarding illegal immigration may be addressed by putting backpay awards in federal fund instead of giving it to the worker.

(d) DOL has made clear that FLSA backpay remedy is still available to undocumented workers.  The EEOC said it would not inquire into worker’s immigration status but no longer permits backpay for discrimination violations.
(iv) Post-Hoffman Plastics (see supplement, 1182):

(a) Employers argue Hoffman prevents unauthorized workers from ever recovering.  Courts differ, on different issues. 

(b) Examples:

(1) 9th Cir.: unauthorized status not relevant to a Title VII suit.

(2) S.D.N.Y: undocumented worker injured in accident not precluded from compensatory damages under NY labor law.

(3) M.D. Fla.: unauthorized worker could not recover lost wages in product liability suit.

(4) N.H.: undocumented worker couldn’t recover unless Er knew or should have known of unlawful status.

(c) Scope of Hoffman: does it preclude recovery of back pay for violation of state labor laws? (NY Ct. App. Case):

(1) Pre-emption issue: states cannot conflict with federal immigration policy. Ct. finds no pre-emption: IRCA does not expressly preempt state labor laws.

(2) Ct. relies on traditional state police powers to find state is not eroding the objectives of IRCA in this case.

(3) Hoffman is also easily distinguishable on its facts (here, worker had not presented fraudulent documents, therefore no violation of IRCA).
2) Proposals for Reform (Handout #8):
(i) Border Enforcement:

(a) Recent House & Senate bills prioritized this. But much of what we read suggests that you need to cut demand, not supply – as long as there are jobs here that pay better, people will come, no matter what the risks. Attempts to close the border in the 90s failed – there are more undocumented migrants than ever (see Meissner).

(b) Closing border policy ignores need for unskilled labor filled by unauthorized workers (see Tienda).

(c) Question allocation of greater resources to border enforcement, rather than interior enforcement (e.g. employer sanctions) (see Meissner).

(d) Danger of closing borders and preventing unauthorized people already here from leaving (see Meissner).

(ii) Employer Sanctions:

(a) Current sanctions under IRCA are weak: employer must knowingly hire an undocumented worker; many documents are accepted (a lot of fraud); establishes a good faith defense for employers. Meissner suggests this regime actually made it easier to hire unauthorized workers. But Cong. is unwilling to impose heavy verification burden on employers.
(b) Current proposal: easy to use electronic database. But: concerns with civil liberties, privacy, ethnic profiling & possibility this will not address the problems (e.g. of fraud).
(c) See Calavita: agency interests can favor illegal immigration: Braceros took pressure off INS to enforce the border closely (an impossible task). ICE today may have more pressing institutional priorities than employer sanctions. 
(d) Echaveste: AFL-CIO questions effectiveness of sanctions – argues they have been used to intimidate workers & have not reduced supply. But: E. thinks sanctions deserve a second look: unauthorized workers take jobs away from legal immigrants and other low-income populations. 
(e) Reich: need to enforce basic labor laws (minimum wage, health & safety – requires increased inspection resources. 
(iii) Legalization/Amnesty:

(a) History: IRCA legalized 2.7 million out of 3 million applicants. See Meissner, pointing to success of program in increasing standards of living and integration, through grants to states to provide English language training, etc.

(b) 3 Potential Models:

i. House Model: combine forced removal + increased work site enforcement + other penalties = illegal workers leaving of own accord;

ii. IRCA Model: allow subset of migrants to obtain legal status (according to economic & social ties, length of residency, etc.).

iii. Original McCain-Kennedy Proposal: provide all kinds of unauthorized migrants the opportunity to adjust to LPR status (low criteria). See also: Graham Amendment: Temporary visa procedure: submit to background checks; pay $1000 fine; establish 1 yr presence & employment since July 2005. After working for 6 mths, paying back taxes, learning English and paying another $1000, could apply for LPR status. Prevents newly arrived illegal immigrants from jumping the line.

(c) Reasons for legalization:

(1) Impossible to actually deport all of the illegal people currently here.

(2) Next best thing = integration (taxes; prevent creation of permanent under class)

(3) Notion of reciprocity: bc of presence here and integration into communities; make them full members of our society (see Meissner suggestion that IRCA achieved genuine integration); concern with avoiding second generation problem seen in Europe. 

(4) Way of government reasserting ‘control’ over immigration.

(5) Allows for re-allocation of resources.

(d) Reasons against legalization (or, in favor of stringent criteria):
(1) Concern with magnate for future illegal migration.

(2) Create hopes of future amnesty & nucleus for future undocumented migration (following IRCA, the undocumented problem grew worse).

(3) Reciprocity favors those who have been here the longest and utilitarian reasons favor those people who have strongest ties to the country (most integrated = biggest asset).

(4) Does not address long-term need for this kind of labor; need to address employer incentives to hire illegals. Does not address our addiction to cheap labor. 
(iv) Guest Worker Program:
(a) History: 1942 Bracero program: in response to WWII shortage of labor, it expanded over the yrs, at height: close to 500,000 workers (primarily agricultural). Criticized for worker exploitation and abuse (Truman Report); shut down in 1964, seen as inconsistent with political/ideological climate (Civil Rights Act; war on poverty).

(b) Calavita: INS used & perpetuated the Bracero program to fend off pressure to deal with illegal immigration (‘drying out the wetbacks’). 

(c) Current proposals: similar program proposed today to include many other industries (meatpacking, cleaning, hotels, etc.). Basic premise: need for workers that cannot be filled with Americans; need some form of formal arrangement. Requirements: prevailing wage; housing & food at reasonable charge.

(d) Reasons for skepticism (see generally, Ruhs Report, p.10 ):

(1) History of exploitation and abuse (see Ruhs Report).

(2) Development of parallel illegal sector (see Ruhs Report: ‘circumvention’). 

(3) Tend to become permanent (see Ruhs Report).

(4) Segmentation: creates industries completely dependent on temporary workers.

(5) Xenophobic backlash from native workers who do not benefit from this sort of program at all (see Ruhs Report). Parallels concerns in Europe with failure to integrate. 

(6) Idea of a temporary laboring class is in many ways inconsistent with our equal protection norms (tiers of citizenship, membership defined according to race, culture, language). 

(e) Solutions to concerns (see generally, Ruhs, p. 26-32):

(1) Local worker compensation (e.g. re-training); see also Ruhs’ proposal (p. 29).
(2) McCain-Kennedy: including a path to LPR status and ultimately to USC (i.e. not permanent temporary laboring class) (see also Ruhs).
(3) International development goals to increase incentives to leave.
(4) See Tienda: protect workers through adequate enforcement of wage, benefit, and safety laws; also: education, English-language instruction & health care.
(5) Ruhs: eliminate sponsorship requirement to reduce vulnerability to employer abuse.
IV) What is Immigration Law All About?
A) Tension between doctrine of plenary power and other constitutional norms in three areas:
1) Federal vs. state sovereignty: plenary power seems to limit state police power 

2) Citizens vs. Non-citizens: plenary power justifies drawing otherwise suspicious distinctions. 
(i) Following Mathews v. Diaz, Cong. can make rules that would be unacceptable if applied to citizens. 
(ii) Why is the welfare distinction not invidious and in violation of EP? 
(a) Perhaps permissible bc of countervailing Cong. interest in not having plenary imm auth’y compromised by courts. 
(b) Maybe bc of plenary power (every sovereign entitled to make this sort of distinction). 

3) Admission seekers v. resident aliens: plenary power dictates what can be done on each side of this line (compare Mezei and Knauff with Plascencia, where resident aliens get some minimal DP protection).

(i) Nevertheless, imm law can’t be a constitutional black hole. Imms can’t be dismissed as outsiders – many are members of our political comm’y and, as Marshall’s Fiallo dissent suggests, decisions that affect immigrants also affect citizens.

(ii) Imm law can be seen as a theory of judicial review: keep courts out; not appropriate for them.  Further questions:
B) Balance-of-power issues:

1) Where to allocate decision-making authority (inter-agency competition=efficient functioning of immigration law?)
2) Executive discretion in decision-making (how Cong. & agencies cabin executive discretionary decision-making); 

3) Questions about nature and scope of judicial review: courts cannot be entirely removed from the process.  But there is a lot of room for Cong. to structure judicial review – courts are participant in this process (see e.g. Hoffman-Plastics; Nguyen) & in within context of plenary power in deciding how far Cong. and executive agencies can go.

C) So big Q is what norms shd govern Cong. in decisions abt who’s part of political community & about US obligations to world. 
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