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I. CONSTITUTIONAL INTERPRETATION
A.  Recurring substantive themes and arguments:
(1) Human Rights.  This is normative vision – we come to see ourselves as having human rights which must be recognized, and we demand that laws recognize these ideals.  We did not want a covenant “with hell.” (We don’t want empty provisions used to support an evil government).  This is the normative question, and a moral enterprise.

(2) Constitutional forms. We can say that the constitution is always held to the standard of providing those human rights.  As such, the constitution may fall short of providing certain human rights.  Constitutional forms must always be open to criticism (the Civil War was about enforcing certain human rights when the institutions in place would not recognize such.  This shows that the constitution needs to move with the status quo).

(3) “Pathologies of Democracy”. Democratic government has advantages as well as disadvantages.  People do things in groups that they never would do individually.  The founders were aware that people could band and oppress. Religious intolerance, slavery, sexism etc. → these are examples the founders were aware of – “pathologies of democracy”  This is the realism to counter the idealism above.

(4) Reason.  Founders knew there had existed democracies (Athens) and Republics (Rome).  The founders took seriously the unique experience of being able to choose a government framework. 

(5) Political Experience.  Founders were politicians.  If the institutions don’t work, we need to forbid it to happen again (we need a self-correcting institutions).  We need something in place that allows us to make decisions as they come up (the end, to protect the Constitution).
(6) Supremacy Clause. The Constitution is the supreme law of the land.  This is even believed by the layman. This means that the Constitution is necessary related to any political issue that arises – it keeps  government in check.

B. Tools of Interpretation
(1) History

(2) Political Science

(3) Political Theory and Philosophy

(4) Textual Allegiance

(5) Interpretive Practice

C. History Lesson 101:
James Madison is the central intellectual architect of both the Bill of Rights and the Con. of 1787. Madison writes to Jefferson after the first Constitution is ratified, stating that the constitution is morally bankrupt. A constitution, to be legitimate, must explicitly protect human rights – a constitution is about securing basic rights from the depths of democratic muddling.  We need not only constraints on national power, but more importantly, we must have federal constitutional constraints on state power. Madison was chiefly concerned with speech and religion.  Madison predicts the national division over slavery – this is the clarity that gives us a sense that the constitution had become the “covenant with hell”, entrenching slavery forever. 

Reconstruction Amendments (13th -15th).  
(1) Racism. The 13th Amendment (“Lincoln’s Amendment”) ends slavery, standing as the peace treaty of the civil war.  In 1868 when the South tries to impose black codes and lynching, the Reconstruction Congress realizes that slavery is not the problem, but racial dehumanization / racism.  We need to have national power to fight this malady of democracy.  Irrational race hatred is not to be a basis for law, and the core purpose of the Equal Protection Clause is to prevent the violence of racism.

(2) Federal power to protect human rights.  There must be a federal power to protect human rights (to apply the constitutional protections to states) – the 14th Amendment.  From 1870 to WW2, there was almost total ignoring of the these human rights.  Not only were the reconstruction amendments not enforced in this period, we also get Plessey (overruled in 1954), which is the slap in the face to human rights (“separate but equal”).  WW2 might historically make sense as the period for change:  We had defeated the great racist power of Nazi Germany (prompting us to think about our own racism).  We also get a robust enforcement of free speech (Martin Luther King).  Also, feminism began to grow (people saw the injustice in racism and saw the parallel in sexism).  

A written constitution:

a. English political theory.  During the English Civil War, British writers considered the issue of what makes a government “just”.  

b. Harrington (1656) → proposes federalism, SOP, judicial review

c. John Locke (Two Treaties) all governments are artificial devised, legitimate only insofar as they protect human rights.  

(2) Revolutionary experience with England.  The British considered but never adopted a written constitution.  The fact that the Brits began taxing without representation (changing their own previous policy) suggested that a government must be bound to a written constitution in order to be legitimate. John Adams and Thomas Jefferson are chief US advocates of a written constitution.    

(3)  “Covenant Theology” (Wexler):  Politics is “god on earth”: the people are bound by state so long as the state follows the will of the people (like people are bound to God so long as God is just, for the Puritans).  
D. Judicial Review and historical limits of courts
Constitutional forms over time
(1) The Article of Confederation were illegitimate, ineffective.  Jefferson and Adams argued that the AOC gave too little power to the government, such that that federal government could not even payoff debt from the revolutionary war via federal taxes.  

a. The federal government could not collect taxes (leading to “stay” laws)
b. The federal government lacked power to regulate commerce (leading to balkanized trade wars among the states)

c. The federal government lacked the power to issue currency.  

d. Giving power to the federal government required checks on that power:  the three branch system, the Bill of Rights (the former at the request of the states).

(2) The constitutional convention is headed by Madison, adding to the AOC (Constitution of 1781) (a) Supremacy of the constitution, (2) federalism, (3) separation of powers, (4) judicial review.  Madison argued for even more:  without more federal power, the constitution may be ineffective for addressing human rights issues (this fear was realized with slavery).  

(3) Constitution of 1787.
(4) Civil War.  Lincoln ends slavery, but the Reconstruction Amendments are under enforced until WW2 (where American experience overseas seemed to shed light on the racism / sexism issue domestically).         


Marbury v. Madison (1803)
Facts:  The Alien and Sedition Acts made it criminal to criticize a sitting president.  Jefferson and Madison (Democratic Republicans) think this is unconstitutional, Federalists Adams and Hamilton think its constitutional.  Historically, this was the first time there had been disagreement over constitutional interpretation.  Adams appoints officers, however, Secretary of State Marshall fails to deliver all the appointments.  When Jefferson enters office, his Secretary of State (Madison) refuses to give the remaining commissions.  Do the appointees have a right to the commissions under law?
Holding: [Marshall] The Constitution is the supreme law of the land.  Judicial review is proper in all cases arising under the Constitution.  The Judiciary Act of 1789 (giving the SC jurisdiction over the writ of mandamus here) is an unconstitutional grant of power by Congress.  Since courts are bound by the constitution, the courts cannot enforce an unconstitutional law.
Rationale:  First is the issue of whether the Judiciary Act provides a permissible interpretation such that the SC has jurisdiction over a writs of mandamus.  The Second issue is whether the interpretation of the Judiciary Act, allowing for jurisdiction here, would violate the powers of the judiciary defined in Article III.  Marshall believes there must be judicial review, otherwise the constitution is dead letter.  Marshall does not have an interpretative edge over the contrary position: the constitution itself makes gives no explicit power of judicial review. Marshall’s arguments for judicial review:
A. Popular Sovereignty:  A written constitution was meant to constrain everyone.  The constitution was created with a coherency in mind, demanding deliberation over regular politics for such essential powers.  

B. Judicial Role:  judges can only apply the law to facts presented.  Some political issues must be left to the ‘political’ branches of government.  

C. Reign of horrors:  Basic rights would be dead letter without judicial review; without constraints on government there would be nothing to stop federal judges from throwing people in jail for treason.  
D. Judicial Oath:  judges are bound by the law, not politics (positive role of judges)
E. Supremacy Clause (Wechsler).  This argument cuts both ways textually: it may be read narrowly to mean that federal courts can invalidate only state laws, not all laws.   

Historical Notes:  Americans were the first to invent and apply judicial review, unlike SOP and federalism.  Support for Marshall’s argument can be found in Federalist No. 78 (Hamilton) → the constitution must be superior to other government powers; the judiciary will do the least violence to the constitution (b/c it exercises judgment, not will or force).  
Notes on Future Significance:  This case is about the protection of human rights via judicial review, though this was not the case prior to WW2.  This case stands against McCullough: Marbury stands for judicial review as the final arbiter of human rights (instead of the democratic process), McCullough stands for the proposition that government must be representative to be legitimate.  



Historical Limits to Marbury

(1) Alien and Sedition Act:  Jefferson, after taking office, orders his executive not to indict under the Alien and Sedition Acts, and pardons those already convicted.  Nobody question the executive power to do this, nor does Marbury enter the political debate. 

(2) Jackson’s Veto in 1832:  Jackson uses a presidential veto to get rid of the national bank.  The “veto” was intended to be used to strike down unconstitutional laws, not just politically contentious laws.  McCullouch had determined that the judiciary did not have the power to render the bank unconstitutional: if other branches are sufficiently involved, the judiciary may show deference the political process.
(3) Lincoln and the Missouri Compromise.  Lincoln believed Dred Scott was wrongly decided under Marbury:  that the federal government does have the power to forbid slavery in the colonies.  However, Lincoln must resort to civil war to override Dred Scott:  the power of Marbury was not sufficient.    
(4) The modern face of Marbury.  In Cooper v. Aaron, Brown in reaffirmed by court order.  President Ike disagrees with the decision but accepts he must adhere to the decision of the courts and enforce the order.
E. Democratic Objections to Marbury
(1) The Debate: Court skepticism and Rights skepticism (Dworkin).  Court skepticism: rights may exist, but courts might not be adequate for determining these rights.  Court skeptics may argue that decisions should be left to the legislature.  Rights skepticism: right’s do not exist, so courts should not enforce decisions on such grounds.  Dworkin argues both are incoherent:  instead we should “Take Rights Seriously” (cf. Rawls “Theory of Justice”). 

(2) Court-skepticism (Thayer).  Americans “created” judicial review.  (A) Judicial review was always inferential, and should be used sparingly. (B) The founders considered (and rejected) making the judiciary a political branch.  The framers wanted the judicial power to be limited.  Provides a normative reason for judicial restraint. (C) Jay denies Jefferson request for a judicial “advisory” opinion:  Jay believes justices can only judge questions before them in court, and cannot advise political decisions.  Thayer’s Rule of Clear Mistake:  the judicial power should only be used when there is no reasonable ground (McCullough).  NB. Rosenberg’s “The Modern Hope”, where it is argued that even Brown would have best been left to the political process.
(3) Response to court-skepticism (Weschler and Dworkin).  Weschler: Marbury was not an unconstitutional usurpation of power:  judicial review is the best reading of the historical sources.  Also: the judiciary is unique in that it uses judgment of reason (neutral principles).  So methodologically the courts have reason to decide issues of rights over other branches of government.  As a positive claim, this means judicial review requires that the court give an argument of principles (otherwise, the judiciary has usurped a political issue, which should be left to the elected branches.  The weakness in Weschler’s argument is that arguments of principles have no meaning if not for a greater moral purpose. 
(4) Rights-skepticism (Learned Hand and utilitarians).  Judicial review must be reconsidered, since rights do not exist.  Neutral theory of the good:  utilitarian philosophy emphasizes increasing pleasure and avoiding pain for all humans.  The crucial distinction for utilitarians:  we should always compare what the law is (descriptive) to what it should be (normative).  This also suggests a positivist legal philosophy.  Chief criticism:  utilitarians value pleasure in the aggregate, meaning legal judgments will not be sensitive to minority interests.
(5) Response to rights-skepticism (Dworkin) Neutral principles alone are insufficient: they do not justify important decisions (like Brown) and we can argue that consistency in law alone is not enough (e.g. Nazi Germany).  Principles alone can decide many cases, but in “Hard Cases” we need non-neutral principles.  A first principle is fit: that cases should conform to precedent and suggests an acceptable future standard.  This means that many cases are legitimately decided without an appeal to natural rights: the binding-nature of stated principles (and their extension) supplies their legitimacy.  In hard cases, judges must look at background rights implicit in the precedent.  Examples:  Cardozo extending duty beyond privity in McPherson v. Buick, Brandeis’ recognition of a right to privacy against electronic recording devices (taken up in Katz).             
(6) Persisting Forms of rights-skepticism:  Includes arguments for deference to democratic branches, and “Dred Originalists”.  John Hart Ely’s “Democracy and Distrust”: we should only be constitutionally suspicious of laws that come from a representationally insufficient base. The cases where Ely may fall short:  when the democratic process could protect rights but doesn’t (Brown, Roe). Ultimately, Ely takes a utilitarian position (interests are adequately represented at the ballot box).  Dred Originalists:  we should look to how the founders understood the legal arguments, and accept their substantive judgments (Scalia and Thomas).  
(7) Remaining considerations:  (1) Even if rights exists, what should those rights be? (2) Is there still concern the courts are not politically responsive? (3) Under-enforcement may be better than comprehensive enforcement by courts in some areas of human rights (Saber).   

The Role of History; Denotative and Connotative Meaning

Denotative meaning includes only what the speaker meant his words to apply to, Connotative meaning is what the words are applied to in general, not just what the speaker had in mind.  This is the basic question of whether we follow the framer’s conception (denotative meaning) or concept (connotative meaning). See Dworkin “Taking Rights Seriously” at 134.

Deciding Hard Cases (“Taking Rights Seriously” Ch. 4)
Dworkin rejects the legal positivist picture (which supports judges deciding a case either way); the constitution calls for judges to decide hard cases by using arguments of principle (justifying a legal decision by showing that the decision respects or secures some individual or group right) not arguments of policy (justifying a legal decision as advancing the interests of the community as a whole). Arguments of principle are what give courts their distinctive character (cf. Wechler) and justifies why retroactivity is not unjust.  Policy decision, conversely, must come from representative bodies.    
F. Interpretation in Context:
1. Interpretation of the Jury Guarantee 
Article III and 6th Amendment
Williams v. Florida (1970)
Issue:  Is state law as requiring only 6 jurors (not 12) consistent with the jury guarantee?  
Holding: [White] Accepts the connotative meaning of “jurors”, leaving it open for states to determine the requisite number.  The jury must be of sufficient size, and representative (to maintain the jury power of nullification).  
Rationale:  History from the framing suggests the framers were worried about where the jury pool might be selected, but did not consider the actual number of jurors necessary.  History also reveals the framers rejected other juror-proposals with additional requisites, suggesting the framers sought to move away from denotative meaning.  Therefore, the framers may have expected that a jury have 12 members, but did not intend that this was required.

Concurring [Harlan] Agrees with the judgment on other grounds, but argues that something fundamental like the right to a jury should not be reduced unless some principled argument can justify the transition from 12 to 6 (which the majority opinion fails to deliver).  [This argument might be read generally as an appeal of Originalism].        
2. Prohibition on bills of attainder, ex post facto laws
A bill of attainder under British CL was a legislative act stating that an individual or group is guilty of a crime (usually used against political or religious dissenters).  Traditionally, there was (a) no jury trial, (b) a penalty of death, (c) ‘corruption of the blood’ 

An ex post facto law is a new crime, including the retroactive increase in punishment or the changing of evidentiary laws to make convictions easier to obtain.     

Lovett v. United States (1946)
Facts:   Statute passed during Cold War forbid salary from being paid to Communists (in government positions).    
Holding: [Black] Based on connotative meaning, bills of attainder are legislative acts which inflict punishment without a judicial trial.  The statute, here, is struck down as a bill of attainder.    
Rationale:  (1) Since the statute has the force of a legislative punishment, it should be treated as such.  (2) The constitutional condemnation of bills of attainder is ultimately based on SOP.  Also note: court relies on Cummings v. Missouri and Ex parte Garland (punishment imposed for those who would not take loyalty oaths after Civil War) to support the court using connotative meaning; viewing this as a bill of attainder despite the fact that the statute looks regulatory.  
Dissent: [Frankfurter]: this does not meet the tradition characteristics of a bill of attainder.  

US v. Brown (1965)

Facts:  Statute forbidding current and past members of the Communist Party from being officers of labor unions.  The statute carries criminal penalties (unlike Lovett).  

Holding: [Warren] Statute is a bill of attainder, unenforceable b/c unconstitutional.    

Rationale: The prohibition on bills of attainder is a SOP issue – the Framers did not intend that Congress should have judicial powers (their powers are limited to rule-making).  Congress is using the Communist Party as a proxy for strike-instigators, which is both under-inclusive and over-inclusive.  Also, this looks like it criminalizes past behavior.  

Significance: Note decided on free speech grounds because Dennis was still good law at the time.  Note also the broad reading of what counts as “inflicting punishment”.  
Dissent: [White] The majority gives an impermissibly narrow reading of legislative powers:  Congress may pass under-inclusive laws b/c it may choose to address only ‘part of an evil’.  

3. The no-impairment-of-contracts clause Article I, Section 10: “No state shall pass any law impairing the obligation of contracts”
Historical context of the contracts clause:  came out of the Framer’s recognition that the AOC had failed to give sufficient power to the federal government.

Home Building & Loan v. Blaisdell (1934)

Facts:  During Great Depression, states started passing laws “staying” the debt of individuals, attempting to avoid the injustice of bank foreclosures.  Minnesota passed such at law, which is at issue here.  

Holding: The Minnesota statute is constitutional under the contract clause.  
Rationale:  Attempting the avoid the originalist argument, the court says as long as we leave contractual obligations in place (adjusting only the remedy) then the law is constitutional.  Cites precedent holding that the federal government can impair some rights under contract, though precedent has since moved in a direction more reverent to contractual obligations.  Heavily reliance on legitimacy of legislative ends (here), emergency conditions.    
Dissent: [Sutherland] Using originalist arguments, argues stay laws were precisely the problem under the AOC which the constitution sought to remedy.  

Significance:  Note that Madison’s view at the delegation (right of contract is a human rights that should never be abbreviated) was the winning view at the convention. 

Applying a connotative meaning: (may be used to interpret post-Blaisdell contracts cases)  
(1) The connotative meaning of the contracts clause permits changes for social problems – abstract reasons sensitive to factual change.  Note parallels to connotative meaning in commerce clause (adjusted for industrial revolution) and 4th Amendment (to incorporate ideas of protecting privacy e.g. electronic bugging). The fact sensitive approach seems more appropriate to Blaisdell, but this doubts the parallel of Great Depression to the state of the economy under the AOC.

(2) The connotative meaning of the contracts clause permits changing the meaning for moral reasons. – abstract reasons sensitive to moral changes.  See the “cruel and unusual” provision under the 8th Amendment. Also see Brown v. Board and the court’s reading of EP that protects more than envisioned at the passage of the 14th Amendment.  This argument might apply to the contracts clause if we thought impairment was a normative idea.        
4. Text as constraint

Richardson v. Ramirez (1974)

Facts: CA SC held that denying felons the rights to vote violates the Equal Protection Clause.   

Holding: [Rehnquist] Reverses the CA SC – disenfranchisement of felons is constitutional.  

Rationale: Under EP analysis:  there are two grounds for heightened scrutiny: (1) abridgment of fundamental rights, (2) use of a suspect class.  Both seem applicable here.  However, the text of the constitution (“…except for participation in rebellion, or other crimes”) provides a textual exception (and suggests the founders were well-aware of disenfranchisement).  

Dissent: [Marshall] The textual foothold in §2 was not intended as an exception: the provision generally was a carrot for southern states to provide for the enfranchisement of blacks (it set the quid pro quo: let blacks vote, or lose proportionate representation). §2 does not provide an exception to §1, but creates a incentive for southern state to enfranchise blacks.  

II. FEDERALISM
A. Federalist 10
Federalist 10 (Madison)

Interpretations:

(1) Beard Interpretation.  Asserts that the constitution is essentially a tool used by the hegemon, to keep the economic upper-crust in power.  Examination of the history of the founding has led to a rejection of this reading, as there is no evidence that the founders had such a lascivious intent. (Beard is saying that Madison isn’t dealing with super-factions – when the faction is the majority group in power, and this is what really motivated “founders intent”.) 

(2) Dahl Interpretation. Federalist 10 is supporting oligarchies (that different interest groups will form and fight for power).  However, it seems Madison wants to reject factions.

(3) Ties to Montesquieu.  M. supported the ancient idea of republics, but saw the modern government system as too large for such a system (pure republics require ethnic homogeneity, which is not present in modern world).  Fed. 10 is seen as turning M. on his head: Americans have a truly republican government precisely because we are ethnically and religiously diverse.  In this way, we can avoid the pitfalls of ancient republics (imperialism, violence, slavery, subjection of women).  

Madison’s structure (this is a procedural argument, cf. political process theory)
(1) Democratic justification: a constitutional government will be more capable of protecting human rights, whereas other governments will look first to public interests.

(2) Factions:  a group of people with a common impulse or passion, with a tendency not to let outsiders in.  Group psychology tends to dis-inhibit people, making factions dangerous.  Pure democracy implies rule by mob.  
(3) Eliminating the causes of factions: we would have to get rid of liberty, or make everyone think alike.  As long as we have liberty, there will be possibility that people adopt horrific views.  

(4) Eliminating effects of factions: If a faction is a minority, it will be addressed by the majority rule.
(5) Worry of the ‘majority’ as faction: this would result in tyranny by the majority (DeToqueville)

(6) Democracy v. Representative Republic: pure democracy requires full time investment by citizens (Athens), representative republics are not participatory.  

(7) Republics are the appropriate remedy: there is a distance between those who vote and those who make decisions.  This allows qualified people to step up to government, break down rule-by-faction.  Political power is both Delegated and Represented.
Note that Madison’s argument did not address the problem of slavery / racial inequality, which supports judicial review (in the post WWII period, the courts have played a substantial role in remedying racial inequality).  Madison’s procedural argument, then, fell short of encapsulating the power that judicial review has brought (protecting the coherency and legitimacy of government).  

Federalist 51 (Madison) → the vertical separation of powers between states and the federal government, plus the horizontal separation between branches of government provides a double check on governmental power.

B.  McCullouch
McCullouch v. Maryland I (1819) (CB 90)
Issue: Is it constitutional for Congress to create a national bank under the necessary and proper clause?

Holding:  [Marshall] Yes – the “necessary and proper” clause should be interpreted expansively, and Congress has wide discretion and power in determining appropriate laws and institutions.      
Rationale:  
(1) Legislative practice:  Hamilton (treasury) believes a national bank is sound economic policy; national (centralized) economic prosperity will bind Americans; Jefferson (secretary of state) thought “necessary and proper” should be read as a strict limitation on government.  
(2) Popular Sovereignty: Jefferson believes the federal government lacked any power not explicitly given over by the states.  Marshall rejected this view:  the power of the federal governments comes from the people who are represented. Note that this broad interpretation of federal power would have allowed Lincoln to end slavery under the constitution.  
(3) Text:  The AOC included “expressly”, this language is notably absent in the Constitution.  The lack of national power was the main pitfall of the AOC.  This is a “constitution not a code” (rejecting Jefferson’s argument and suggesting a connotative meaning). The Constitution was necessary worded in broad strokes.
(4) Necessary and Proper: Marshall argues if the founders meant ‘absolutely necessary’ they would have used specific language.  Plus, “proper” suggests a weak interpretation of “necessary”.  The word “necessary” does not have a fixed meaning “peculiar to itself”.    

(5) Legislative Rationality: We should suppose that the framers were enlightened minds and recognized that the world would change.  We must give power to a representational body that can experiment and make changes accordingly.  

(6) The Judicial Role: The judiciary should only monitor Congress in extreme cases.  Legislation requires legislating towards ends, and trading off among policies.  Benefits come at some cost, so legislators should be trusted in representing citizens generally.  
Significance: This is the counter-balance to Marbury: that the judiciary should take a minimal role in overriding Congress. Marshall’s proposed limitation on congressional power: comparing means to ends; examining if necessity was a mere pretense.  Also note:  misconduct by McCulloch in his capacity as head of bank + a period of financial depression were motivating reasons for challenging the constitutionality of the bank.
McCullouch v. Maryland II (1819) (CB 97)
Issue: Is it constitutional for a state to tax the national bank under the negative commerce clause?

Holding:  No, taxation of the national bank by a state is unconstitutional under the negative commerce clause.    

Rationale: The power to create a bank comes from the whole of the citizenry, not the states.  We can’t allow a state to direct it’s powers against a national body because not everyone is represented in one state’s legislature.  Otherwise, we could have taxation without representation.  

Significance: The negative commerce clause: if the federal government has the power to legislate in a certain area, then the state doe not have the power to address that matter or undermine the federal program.
C. Commerce Clause (CB 123)  Article I, Section 8, Clause 3: Congress has the power “to regulate commerce with foreign nations, and among the several states, and with the Indian Tribes.”
Conceptual Underpinnings:  An idea from the Scottish Enlightenment: the economy could be used as a unifying device for the country.  This was supported by Montesquieu: people will be more likely to peaceably coexist when they have an economic stake in the stake of other regions, promoting inter-connection and inter-reliance.  Also, class and economics are a basis for faction, suggesting the federal government must have a control mechanism to counterbalance this tendency.  There is little litigation over the commerce clause until the industrial revolution creates and exponential increase in interstate economic relations.  

Broader interpretation (anything substantially effecting commerce): NLRB, Sutherland, Wickard 

Broad interpretations of the commerce clause: Gibbons, Shreveport Rate, Swift  

Narrow interpretations of the commerce clause:  EC Knight
Gibbons v. Ogden (1824) (CB 124)
Facts:  NY granted exclusive rights to use to operate steamboats in NY waters to Ogden, but Gibbons began operations in the same waters under federal law.  
Holding: [Marshall] Ogden’s claims under NY law is barred by the federal statute.  
Rationale:  Commerce interpreted broadly to include traffic, intercourse, navigation, etc.  “Among” suggests that commerce must affect more than one state.  The court bases the broad authority of the commerce clause on the need for unified schemes.    
US v. EC Knight (1895) (CB 126)
Facts: The court considers a government action to set aside a sugar company’s acquisition of the stock of four sugar companies.  Can the government reach manufacturing under the commerce clause? 

Holding: [Fuller] The action was dismissed under statutory construction of the Sherman Act, but the court did consider whether the commerce clause could reach this governmental action. 

Rationale: Creates a distinction b/w manufacturing (transformation of raw goods) v. commerce (buying and selling and the transportation incidental thereto).  Argues that the commerce clause cannot be interpreted so broadly as to include manufacture, contract, and other productive industries.  

Shreveport Rate (1914) (CB 128)
Facts: The Interstate Commerce Commission attempted to regulate rail rates within TX that were being used to give a competitive edge to rail companies running lines within state borders.
Holding: [Hughes] Congress has the power to reach intrastate rail rates that discriminated against interstate railroad traffic.  

Rationale: Matters with a close and substantial relationship to interstate traffic are covered under the commerce clause. The court declines to use mechanical jurisprudence, opting instead to look at the practical economic relationship.    
Swift v. US (1905) (CB 129)

Facts:
Court considers an injunction against local price fixing by meat dealers.  

Holding: [Holmes] The injunction is sustained based on a “steam of commerce” rationale.  

Rationale:  Used a “steam of commerce” rational intended to give a flexible meaning to the commerce power, as passed on practical flow of business (not some mechanical distinction).  This allowed Congress to regulate local activity, since the flow of commerce tended to cross borders.  

Hammer v. Dangenhart (1918) (CB 132)

Facts: Court considers a congressional act excluding the products of child labor from interstate commerce.

Holding: [Day] The Congressional Act is unconstitutional (overruled in Darby).
Rationale: The goods themselves are harmless, and just because they are intended for interstate commerce does not give congress the power to regulate their production.  
Dissent: [Holmes] The court, in other cases, has allowed regulation of other items (intoxicants, prostitutes), so the power to regulate does include the power to prohibit.  Additionally, what is being forbidden is the transfer of such goods across state lines, which is well within the commerce power.

Carter v. Carter Coal (1936) (CB 137)

Facts:  Congress passes a statute regulating the maximum hours and minimum wages in coal mines.  

Holding: [Sutherland] Statute is struck down as unconstitutional under the commerce clause. (Limited to facts in Darby).  
Rationale: Court rejects the idea that the commerce clause extends to anything for which local state policy would be insufficient to solve a national problem.  Here, the regulation affects production, a local activity, and therefore is outside the sphere of interstate commerce.  Court finds that the issue here was a “local evil”. 
Significance: Same as Wright
NLRB v. Jones (1937) (CB 142)

Facts: NLRB sought to enforce an order against a company discriminating against employees with union ties.   
Holding: [Hughes] The Act is constitutional under the commerce clause.  
Rationale: The court rejects the direct-indirect distinction (“the scope of congressional power is necessarily one of degree”), instead arguing that congress can control anything with a close and substantial relation to interstate commerce.  
US v. Darby (1941) (CB 144)

Facts: Congress passes statute imposing maximum hours / minimum wages on lumber manufacturers.  Lumber is prohibited from interstate commerce if produced under substandard labor conditions.    

Holding:  [Stone] Prohibition on the shipment of interstate goods produced under the forbidden substandard labor conditions is within the constitutional authority of Congress.   

Rationale: Rejects any inquiry into Congressional purposes or motives as irrelevant.  Even if the intent of Congress was to regulate local production, non-compliance with federal standards produces an unfair advantage vis-à-vis compliant manufacturers.  Invokes Shrevenport Rate and Swift to argue for an expansive arena of permissible federal regulation.     

Wickard v. Filburn (1942) (CB 147)
Facts: Congress passes an Act extending federal regulation to cover the production of wheat intended for home consumption.  

Holding: [Jackson] Act upheld as constitutional under the commerce power.  

Rationale: Suggesting the outer-limits of the commerce power, the court finds that affect on interstate commerce may be judged in the aggregate, leading to an expansive notion of federal power to regulate.  Court rejects using legal formulations (e.g. the production v. commerce; direct v. indirect distinctions), instead looking at economic effects as applied.

US v. Lopez (1995) (CB 153) 

Facts: Congress passed the Gun Free School Zone Act, making it a federal crime to possess a gun on school property, as based on the commerce clause power.  
Holding: [Rehnquist] The Act exceeds the power of Congress under the commerce clause.
Rationale: The federal government should not meddle with issues traditionally left to the states (e.g. education, family law).  The court draws a distinction between prior cases upholding acts under the commerce power for economic reasons, and this case, which is clearly not premised on protecting economic effects.  Likewise, the regulation here does not substantially effect interstate commerce, nor is the statute tailored to only those cases producing a substantial effect.  

Dissent: [Breyer] Argument focuses on the connection b/w education and interstate commerce; emphasizes the severity of the campus crime problem.       
US v. Morrison (2000) (CB 173)

Facts: Congress passed a statute giving rape victims a federal cause of action (for gender-motivated violence).  

Holding: [Rehnquist] The statute is unconstitutional under the commerce clause.  

Rationale:  Court extends the logic of Lopez: when the court has sustained federal regulation of intrastate activity based on a substantial effect on interstate commerce, the activity in question is an economic endeavor.  Like Lopez, this statute contains no jurisdictional-limiting element (limiting causes of actions to those activities with an effect on interstate commerce).  This is usurpation of a traditional state power (intrastate crime).  Unlike Lopez, there was evidence here used by Congress to link gender-motivated crimes to interstate commerce.

Gonzales v. Raich (2005) (CB Supp 1)

Facts:  CA authorizes the use of marijuana for medical purposes.  Does the federal power to regulate interstate markets for medicinal substances encompass the portions of those markets that are supplied with drugs produced and consumed locally?

Holding:  [Stevens] The Comprehensive Drug Abuse Prevention Act is a valid exercise of Congressional power under the commerce clause.

Rationale:  Court relies heavily on Wickard: there is a ‘rationale basis’ for congress to conclude that local consumption of certain drugs will have a substantial effect on interstate commerce.  

The Commerce Clause and Civil Rights Litigation (CB 150)  The Civil Rights Act of 1964 was justified based on the commerce clause power.  Segregation in restaurants and hotels affects interstate commerce - therefore, the Act can be upheld under the commerce clause, even though the primary thrust of the law is desegregation, not the economy.  The court did not (could not) use the 14th Amendment because it was only applied to state action, not private action, which was uncovered according to the civil rights cases (arising from the post-Civil War era). See generally Heart of Atlanta Motel v. US; Katzenbach v. McClung. 

D. Negative (Dormant) Commerce Clause (CB 245)

Note McCulloch II: the issue is whether states may exercise power over commerce when Congress has not spoken to the issue.  The court struggles with several tests (diverse v. uniform; indirect v. direct; in the original package v. not in original package; etc). before setting on modern tests.  Compare to Privileges and Immunities Clause, which shares the discrimination v. antidiscrimination principles.  

The court generally looks at: (1) Does the statute create an undue burden on interstate commerce?; (2) Does the state action have a purpose consistent with a legitimate (traditional) state interest?; (3) Is there a rational connection between the purpose and the regulation (“rational review with bite”)? [Note that this standard is more demanding in the context of import cases]
1. Transportation Cases

Gibbons v. Ogden II (1824) (CB 247)

Facts: Case challenging the NY steamboat monopoly grant.

Holding: [Marshall]The NY law conflicted with the federal law licensing those engages in coastal trade; the NY monopoly grant is overturned.  
Rationale:  A state cannot usurp the power granted to Congress.  Some issues are generally best left to states (inspection laws, quarantine laws, health laws, laws regarding internal commerce of a state, some transportation laws).  A court must review whether the state law conflict with / usurps federal power.  
Willson v. Black Bird Creek Marsh (1829) (CB 249) →  [Marshall] A state regulation is valid if not in direct conflict with a federal statute, and when the state regulation pertains to a valid state interest (e.g. regulation of health). 

Cooley v. Board of Wardens (1851) (CB 251)

Facts:  Pennsylvania law required ships entering or leaving Philly ports to be escorted by a local pilot.  Federal regulation re: pilots incorporates “existing laws” until Congress makes further legislative provisions.
Holding:  [Curtis] The state regulation is valid: the federal regulation manifested an intention to leave the issue to state regulation. [Uniformity v. Diversity]  
Rationale:  The nature of the federal regulation allows states to pass laws pertinent to state interests.  Court also proposes a functional test: court should determine whether the policy should be based on local necessity (valid state interest) or national coherency (federal power even if no preemption).  

Significance: Cited as ‘beginning’ the negative commerce clause analysis: the court rejects the view that the congressional commerce power was exclusive, and recognized that the states sometimes have concurrent regulatory power. Indirect v. Direct test comes in the aftermath of Cooley. 
Buck v. Kuykendall (1925) (CB 255)

Holding: [Brandeis] Court overturns a state’s denial of a transportation license (no federal statute on point).  
Significance: Court focuses on the purpose of the state statute.  The state does have an interest in safety, but here the legislative purpose was protectionism, which is per se unconstitutional.  
Bradley v. Public Utilities Comm’n (1933) (CB 255)

Holding: [Brandeis] Court sustains a state’s denial of a transportation license (similar facts to Buck).
Significance:  Again, Brandeis looks to the purpose of the state action.  Here, the state purpose was promotion of safety, reduction in highway congestion.  
Cf. Privileges and Immunities Clause. Article IV, Section 2: “The citizens of each state shall be entitled to all Privileges and Immunities of Citizens in the several States.” The court approaches P&I issues similarly to negative commerce clause issues: the court forbids latent discrimination by a state b/w its residents and non-residents.  (1) Has the state expressly discriminated b/w residents and non-residents; (2) Was the discrimination an intolerable abridgement of a fundamental right (Bill of Rights and other non-enumerated rights)? A state may discriminate is such discrimination is vital to a legitimate state purpose.  Note: P&I and commerce clause provide “layers” of constitutional protection.
United Building and Construction v. Camden (1984) (CB 317)

Facts:  City ordinance required that at least 40% of contractor and subcontractor employees be Camden residents.  

Holding: [Rehnquist] The P&I clause does apply to city ordinances (not just state statutes); case remanded for further factual record (factual record before the court is insufficient).  
Rationale: The court declines to limit P&I clause to discrimination based on state citizenship.  Court rejects applying commerce clause analysis:  P&I and commerce clause “have different aims and set different standards for state conduct.”  Lower court must determine if discrimination against non-residents required to remedy ‘evil’ in question.
Baldwin (FTN)→ must be a “fundamental right” in order for P and I to be invoked.  
Tumer (FTN)→ employment is a basic human right, so taxing residents and non-residents differently is not okay.  

Edwards v. California (1941) (class) 

Facts: During Great Depression, CA attempted to forbid non-residents from moving in.  
Holding: Court strikes down CA statute on multiple grounds: invalid as a commerce clause issue; discrimination b/w residents and non-residents abridges fundamental right to move locations.

Back to negative commerce-clause…

Southern Pacific v. Arizona (1945) (CB 289)

Facts: Arizona law created a maximum-passenger, maximum-number-of-freights limitation on trains.  

Holding: [Stone] Under dormant commerce clause, state regulation is unconstitutional.  
Rationale: This regulation does burden commerce – trains traveling into Arizona must disassemble to meet state regulations.  There may be a legitimate state interest (safety) but the factual record does not convincingly reveal that the policy here would save lives (affords only a  “slight and dubious” benefit). 

Dissent: [Black] Court should provide more deference to findings of state legislature.   
Kassel v. Consolidated Freightways (1981) (CB 295)
Facts: Iowa statutes limits the length of vehicles permitted on state highways.  
Holding:  [Powell] The state statute would provide an undue burden on interstate commerce, and thus is unconstitutional.  
Rationale: Bona fide state legislative actions protecting safety have a “strong presumption of validity.” However, the safety interest here is not bona fide; there is little indication that longer vehicles are less safe.  The state regulation substantially burdens interstate commerce.  
Concurrence: [Brennan] Issue of whether safety is actually protected is irrelevant when, as here, it is clear the state legislature had the purpose of intrastate protectionism.   
Dissent: [Rehnquist] Court should defer to rationally-made state regulations intended to protect safety.   

2. Regulation of Imports / Price Restriction Cases (heightened review)
Philadelphia v. NJ (1978) (CB 257)
Facts: NJ prohibited the importation of waste originating out of state.  

Holding: [Stewart] The state law violates the principle of nondiscrimination – the state cannot isolate itself from a problem common to many by barring interstate trade.  Therefore, the state law is unconstitutional.  
Rationale:  Although there is a legitimate state interest (health and safety), the regulation also creates economic protectionism, which is per se invalid.  Court goes beyond looking at mere reasonableness of legislation, instead using a standard akin to least restrictive alternative analysis (is there a means the legislature could have adopted that would be less restrictive on constitutionally-protected interests?).  A “cap” system would likely satisfy this requirement.   

Dean Milk v. Madison (1951) (CB 270)

Facts: Madison ordinance bars the sale of milk not pasteurized within 5 miles of the city.  

Holding: [Clark] The ordinance poses an undue burden on interstate commerce; ordinance is unconstitutional. 

Rationale: Madison’s ordinance has the effect of discriminating against interstate commerce.  This is not acceptable unless there are no other reasonably nondiscriminatory alternatives.  The court finds such other alternatives are available to achieve the purpose of the ordinance (keeping up the standards of milk).  
Baldwin v. Seelig (1935) (CB 275)
Facts: NY passes a statute setting the minimum price to be paid to milk producers.  

Holding: [Cardozo] The statute is unconstitutional.


Rationale: Price fixing creates a competitive advantage over other states (despite the fact that the statute does not discriminate on its face).  The free market dictates that consumers all over should have the same access to low prices – the negative commerce clause is directed at precisely this sort of protectionism. Cardozo rejects the argument that the state ordinance is required to provide milk producers with a ‘living income’.  
Henneford v. Silas Mason (1937) (CB 277)

Facts: States impose “use” taxes applicable to the in-state use of products purchased out of state (equal to the sales tax otherwise applicable to in-state purchases).  

Holding: [Cardozo] “Use” taxes are constitutional as under the commerce clause.

Rationale:  Cardozo rejects the rigid classification of this as a ‘protective tarrif’, instead seeing it as a means of allowing local retailers to compete with equality on the same terms as out of state retailers.  Richards sees this distinction as attenuated: this looks similar to protectionism in Baldwin.  
3. Export Restriction Cases

HP Hood v. Du Mond (1949) (CB 280)
Facts: NY denied a license for a dairy plant (which would send milk in interstate commerce), b/c the Commissioner thought it would destroy the balance in an ‘adequately served’ market.  
Holding: [Jackson] The statute [authorizing the commissioner to deny licenses] is struck down as unconstitutional.
Rationale: This is the same principle as the import cases, just in the reverse direction. If there is a price advantage, consumers across the nation should have the same access.  The statute here is trying to insulate the state from competition, which is precisely what the negative commerce clause seeks to prevent (state balkanization of the flow of commerce).  
Hughes v. Oklahoma (1979) (CB 284)

Facts: State law prohibits the exportation of minnows caught in state.  
Holding: [Brennan] The statute is unconstitutional (overruling previous case Geer v. CT).
Rationale: The OK law discriminates against interstate commerce.  This invokes the strictest scrutiny, which the statute fails to overcome (nondiscriminatory alternative available to control local wildlife).  State interest in protecting wildlife still may be met by other means.  
4. Preemption. Based on the supremacy clause of Article VI: “The Constitution, and the Law of the United States which shall be made in pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land…Laws of any State to the Contrary notwithstanding.” Three general types of preemption: (1) by express congressional statement (rare); (2) by implied occupation of a regulatory field; (3) by implied preclusion of conflicting state regulations.  
Pacifica Gas and Electric v. State Energy Resources Conservation (1983) (CB 324)
Facts:  PG&E brings suit, arguing that federal Atomic Energy Act preempts CA law dealing with the problem of finding a long-term solution for disposing of nuclear waste.  The federal regulation targets nuclear power generally, whereas the state regulation speaks specifically to nuclear waste disposal.  
Holding: [White] The state statute has a different purpose than the federal statute, thus, the former is not preempted.  
Rationale:  Since the federal regulation deals with safety, the court will not read the state statute to be for the same goal (otherwise, the state law would be preempted).  Instead, the court reads the state statute to concern economic interests. [Interpretive canon: read statutes together]  
Significance: In preemption cases, the court will often use a negative commerce clause analysis as an first-blush indicator of whether the state law should be read consistent with federal law.  
5. Congressional Consent  [Congress is silent → court exercises negative commerce clause powers → court strikes down state legislation → Congress corrects the courts by specifically allowing the state regulation]
Under McCullough, Congress is the “high court” of the commerce clause: it may determine what is consistent and coherent policy for the nation.  There is academic debate over whether Congress or the courts should have the final say for commerce clause issues.

NB: Metropolitan Life v. Ward (1985) (CB 337) where the court struck down a state statute (which Congress had consented to) not under the commerce clause power (where Congress is the final arbiter) but under the Equal Protection clause, where Congress does not have the final say.  This is the court making a rare move: applying EP to economic issues.    
III. SEPARATION OF POWERS Defined by Article I (power to Congress, which captivated the most attention from the framers), Article II (cursory requirements for the Executive), Article III (judiciary).  Note the founder’s distrust of centralized federal powers, along with the Article 10 reservation of powers to the states.  
Conceptual Framework: Aristotle’s “Politics”: the advantage of putting different socio-economic classes in different branches of government.  SOP formally came from Locke (“Two Treatises”): Government is only legitimate when acting for citizens beyond what is provided by the state of nature.  The government cannot legitimately make law, execute law, apply the law in a single branch.  SOP was championed by Madison: all citizens must be subject to the same laws, even the president.  Also note: Hanna Arendt’s “Origins of Totalitarianism” arguing that the Third Reich became tyrannical because there was not a separation of powers.  
The American system under SOP:

(1) Ineligibility clause: there can be no overlap in personnel for multiple branches of government

(2) Functional limitations

a. Congress has no judicial powers (except impeachment)

b. President has the power of veto over Congress (but can be overridden)
c. The Judiciary is limited to cases and controversies (no legislating from the bench)

d. Congress cannot pass laws against the Constitution.  The executive cannot violate laws (from Congress) or the Bill of Rights (Judicial review). 
e. Congressional approval required for the President to declare war.   
Impeachment Article I, Sections 2-3: “The Senate shall have the sole Power to try all Impeachments.  When sitting for that Purpose, they shall be on Oath or Affirmation.  When the President of the United States is tried the Chief Justice shall preside: And no personal shall be convicted without the Concurrence of two thirds of the Members present.  Judgment in Cases of Impeachment shall not extend further than to removal from office, and disqualification to hold and enjoy and Office of Honor, Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.”; Article II, Section 4: “The President, Vice President and all Civil Officers of the United States shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other Crimes and Misdemeanors.”
Impeachment is the mechanism for firing government officials for gross incompetence / malfeasance [although this specific language was rejected].  This is the only instance where the legislature may act quasi-judicially.  The SC has treated impeachment as a political question, so will not exercise review (the Constitution leaves the judgment to Congress).  The exception: the SC did assert jurisdiction in Powell v. McCormick but confined itself to the ‘mechanical’ issue of whether every Congress member who meets the age requirement should be seated. Also, this was an intra-branch dispute, which justified the court making an intrusion.
Historically, most impeachments have been of federal judges.    
Nixon Impeachment.  Nixon was not found to be guilty of a criminal wrong until the tapes actually surfaced (and it was apparent he covered up a criminal break-in).  The charges against him were his initial refusal to give over tapes, and gross maladministration / corruption.  Congress looks to text, history, interpretive practice (as a court would).  History (British practice) suggests that impeachment should not be limited to criminal wrongs. However, the president is responsible to the electorate, not Congress, suggesting Congress should not have power to remove a president when they are merely unhappy with his work (e.g. the Vietnam War).  
Clinton Impeachment  Unlike Nixon, this was a criminal wrong (lying to a grand jury), raising the question whether all criminal wrongs are grounds for impeachment (even if the crime was unrelated to the office).  
IV. SYSTEM OF FREE EXPRESSION
1st Amendment: “Congress shall make no law…abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.”
A. History and Theory

B. Types of Challenges

1. Overbreadth Challenges
2. Vagueness Challenges


3. As-Applied Challenges

C. Content of Speech

1. Unprotected Categories of Speech



a. Libel and Privacy 1054-74



b. Obscenity 1094-1126



c. Advertising 1158-91



d. Incitement and Fighting Words (Clear and Present Danger)
D. Forum of Speech / Source of Speech

1. Public Forum



a. Time, Place, and Manner Regulations


b. Access to Forum and Coerced Speech


c. Obscenity and Time, Place and Manner Regulations

2. Public-Private and Private Forums
E. Types of Speech

1. Media Speech: 

a. Censorship and Gag Orders  (Prior Restraints)
b.  Disclosure of Sources and “Super Clear and Present Danger”
2. Money as Speech: Campaign Finance

3. Symbolic Speech (Expressive Action)
4. Associational Liberties

A. History and Theory
 Historical Considerations:
 

(1) Close connection b/w free speech and religious speech 

(2) Milton’s book (published in Britain in 1640s) stating there was a new liberty-loving and radical protestant order in Britain, which required that speech was to be protected.  In particular, Milton opposed licensing laws.  

(3) Alien and Sedition Acts of 1798: passed by the Adams administration; Jefferson and Madison won the 1800 election on the platform that the Act was unconstitutional.  The SC in NYT v. Sullivan said anything like this act, which imposes penalties on government criticism, is unconstitutional in the US. 

(4) Consideration of abolitionist speech:  the Framers faced the prospect that abolitionist speech might divide a country, and yet still included the sweeping language of the Amendment.

(5)
Espionage Act of 1917. The case law regarding free speech developed during WWI, which was a domestically divisive war (Wilson won on isolationist platform). Wilson responds to protest by passing laws intended at suppressing dissent.  

Political Theories.  Free speech is drenched in democratic political theory, but there are still different views of what political theories are relevant.  

(1) Free Speech must be understood in terms of it’s relationship to the integrity of the democratic process. (Mikeljohn) A legitimate democratic process must be subject to criticism.  Free speech must be protected from politicians who would degrade it to ensure its support for their views.  A free people must speak to each other about the depravities of government.  Political speech should be considered privileged b/c politicians have incentive to infringe on such speech b/c it affects their own livelihood.  

(2) Free speech is utilitarian and leads to truth.  (Holmes’ Abrams dissent, JS Mill) Mill argued for free speech on utilitarian grounds. Mill says allowing free speech secures a more rational and enlightened process by which we come to see what our interests are and demand a government based on a rational conception of our interests.  You need freedom to find truth, and freedom of speech allows us to confirm our true convictions.  

(3) Free Speech is rooted in the conception of equal liberty of conscience. (Rawls, Scanlon, Dworkin, Brandies in Whitney concurrence). People must be able to speak their minds critically and to speak them to a free audience to create new communities of dissent.

B. Types of Challenges
1. Overbreadth Challenges (CB 1333-50) [formulated by Brennan] When a statute is over-broad, it is struck down in it’s entirety.  The court’s inquiry is non fact-specific.  The court’s concern will generally be based on the chilling effect produced by the statute.  

a. What is the reasonable scope of the application of the statute?

b. Would any of these applications allow prosecutions without a clear and present danger? If so, the statute is facially unconstitutional. 
NB: Esteria doctrine: P has standing even if statute is not unconstitutional as applied to P. (Gooding)
· Aptheker v. Sec. of State (1964) (CB 1032) → the court strikes down a statute denying passports to members of the communist party, using over-breadth analysis.
· US v. Robel (1967) (CB 1032) → the court strikes down on over-breadth grounds a statute prohibiting communists from being employed in the defense industry. The statute, if upheld, would apply to passive or ex-members, as well as those not specifically working in security.
· Broadrick → Overbreadth must be substantial (otherwise, as applied)

2. Vagueness Challenges The statutory terms are too vague to apply.  

3. As-Applied Challenges: 

a. Categorically distinguish b/w “protected” and “unprotected” speech; 

b. Interpret the statute (state or federal) and say that the statute can only be applied to unprotected speech OR protected speech where there is a clear and present danger. 

c. Determine whether the statute thus limited can apply to the facts.  If not, it is unconstitutional as applied.
d.  Problems:  The court prefers to avoid having the Circuit Courts review issues de novo; each case means the court must limit the statute (rather than just strike it down); there is still the issue of chilling effect.

4. Types of government suppression:
a. Civil and Criminal Penalties and Sanctions.  Suspect when laws targets a specific viewpoint.  Anti-censorship principle: within the area of protected speech, the court will not tolerate restrictions unless there is a clear and present danger.
b. Prior Restraints  England has prior restraint laws (licensing requirements) after the creation of the printing press, but this means of regulation became impermissible before the Bill of Rights. Milton, Blackstone argued this was the core of free speech protection.  A licensing scheme will have the effect of a prior restraint if it targets a specific viewpoint, or confers unguided discretion on an individual such that they can viewpoint-discriminate. Prior Restraints may be upheld if they serve to protect against super clear and present danger.  
See “Media Speech: Censorship and Gag Orders” and “’Super’ Clear and Present Danger” [infra]

5. Court analysis

a. Strict Scrutiny.  Requires a showing of compelling state ends and the unavailability of less restrictive means.  Applies when there is viewpoint discrimination or coerced speech (free speech analysis) or when any fundamental right has been violated (free exercise, EP, privacy)
b. Intermediate Scrutiny.  A state must have a substantial purpose that is being substantially pursued.  See Gender classifications; new suspect classifications; Brennan in Bakke and Craig v. Boren.  
c.  Minimum Rational Review.  Requires that regulation be reasonably related to the legitimate state interest.  (Lee Optical)
C. Content of Speech
1. Unprotected Categories of Speech.  The court has significantly reduced the scope of unprotected categories of speech.   
a. Libel and Privacy (CB 1054-74)  There is a privacy interest in protecting information about yourself, but this right is generally superseded by the right of free speech.
CL standard: Traditionally, slander is oral false statements, libel is written false statements.  The standard: (1) must be false information, (2) there must be communication of false information, (3) must have a tendency to disparage you by reference to your social reference group[directly or indirectly by colloquium] (4) causation (showing of actual damages; showing of presumed damages – unchastity, criminality, business fraud).  The most robust defense was truth.
Private-private privacy actions:  Started by Brandeis with a LRev article, who argued for a new tort right: the right to control private information about yourself.  Brandies was particularly concerned with electronic bugging.  Privacy actions have been adopted in all states.  Four different forms: (1) misappropriation right of privacy (NY) → using the name or likeness of someone without their permission [newsworthiness is leading defense].  (2) public disclosure of private facts [elements] [public records or newsworthiness are leading defenses]. (3) False light (Time v. Hill) → intent to recklessly publish when this places an individual in a false light. (4) Intrusion → eavesdropping or electronic bugging.  See Brandies’ Olmstead dissent.
Beauharnais v. Illinois (1952) (CB 1054)
Facts: The case here involved a leaflet warning people that blacks were taking over the world / bringing down society.  The SC consider a state libel statute that criminalizes opening groups up to contempt of derision.  

Holding: [Frankfurter] The statute is constitutional.

Rationale: The court argues that libel is not constitutionally protected speech, so declines to perform and clear and present danger analysis.  Frankfurter thinks its telling that individual libel actions are allowed, and so sees no reason why group libel should be treated any differently.  

Dissenting: [Black] The implicit worry is that Group libel laws could be used to deflate the civil rights movement.  There is a greater likelihood of partisan abuse with group libel than individual libel (the latter involves false facts against individuals who have no way of getting back their reputation).  Group libel necessarily involves evaluative claims, making it extend beyond inquiries of truth / falsity. [This becomes controlling law]  

Significance: This is similar to other CL jurisdictions, which do allow group libel laws.

NYT v. Sullivan (1964) (CB 1056)

Facts: Alabama law permits individual libel suits when not all facts published are true.  NYT had printed a full page ad indicting Alabama official’s treatment of non-violent protestors, but not all information was true.  Public official-media defendant.
Holding: [Brennan] P must show actual malice to collect on a private libel suit. This requires either actual knowledge that the information is false, or reason to believe the information is false. 

Rationale: Debate on public issues should be robust and uninhibited.  Brennan refers to Alien and Sedition Act as a paradigmatic example of inhibiting expression against public figures through severe penalties.  Any collision between state defamation laws and federal 1st Amendment protections must mean the former yields (supremacy clause). The SC is worried about the chilling effect created in requiring all publications to have only true information.  
Significance: Note Brennan’s use of JS Mill (“On Liberty” argued for a value in even false ideas) and Brandeis arguing that this is conscientious dissent (and therefore protected).  NB: the court will inquiry into whether the victim was a “public figure” instead of looking at whether the indictment is in the public interest (Brennan’s preferred approach), see Rosenbloom.  The Sullivan rule changes CL libel: (1) Sullivan mens rea required, (2) Colloquium not acceptable, (3) No general damages, (4) No punitive damages.  
Curtis Publishing v. Butts, AP v. Walker (1967) (CB 1062) → [Warren] Public figure-media defendant.  Sullivan is extended beyond public officials, to include public figures as well.  Subsequent cases construed ‘public figures’ narrowly (see Hutchinson v. Proxmire; Wolston). 
Gertz c. Robert Welch (1974) (CB 1064) → [Powell] Private person-media defendant. A private person need not meet the Sullivan standard in order to collect.  As long as liability is not imposed without fault, the States may define for themselves the appropriate standard of liability.  P may recover only for actual injury (no punitive damages or presumed damages unless actual malice).  The courts reasoning suggested private persons are unable to use the remedy of “self help”, unlike public figures in Sullivan.  Court rejects using Brennan’s “newsworthiness” standard.
Dun & Bradstreet v. Greenmoss Builders (1985) (CB 1066) → [Powell] Private person-private person.  The SC declined to apply Gertz, holding that a credit agency (which incorrectly reported Greenmoss had filed for bankruptcy) was not covered by Sullivan and its progency.  The court here allows the state negligence standard.  Typically, state courts use the Gertz standard even though this is not constitutionally mandated.  
Hustler Magazine v. Falwell (1988) (CB 1067) → [Rehnquist] Public figure-media defendant. The SC refuses to let satire be the basis of a libel suit where the P is a public figure.  The court applies Sullivan, arguing that the publisher did not believe satire should be considered a statement of fact.  
Time v. Hill (1967) (CB 1070)

Facts: Time publishes a story on a play that depicted a real-life event where a family was taken hostage.  Time states that the portrayal was an accurate depiction of the real event. D brought a “false light” action under a NY “right of privacy” action prohibiting anyone from using the likeness of any person without permission.  

Holding:  The court applies the Sullivan: this speech is protected in the absence of proof that it was published the report with knowledge of its falsity of reckless disregard of the truth.   

Significance:  Court used Sullivan b/c Gertz had not yet been decided; it is unclear if this is still good law.  

Cox Broadcasting (1975); Florida Star (1989) (CB 1071) → The court will not permit privacy action against media which makes known the names of rape victims.  The court justified this largely on the availability of public records.  

Bartnicki v. Vopper (2001) (CB 1071) → the SC barred a privacy action brought b/c a private cell phone conversation was made public (the recording was illegally obtained, then given to press).  The court recognizes the interests on both sides (free speech v. privacy) but determines that free speech trumps privacy.  Note the courts deference to the press, which dictates what counts as “newsworthy.”  
Zacchini v. Scripps-Howard (1977) (CB 1073) → the court will not immunize the media from broadcasting a performer’s complete act without his permission.  The SC argues that the proprietary interest of the performer must be protected.  

b. Obscenity (Sexually Explicit Material) (CB 1094-1126) The traditional view of obscenity in the 19th century included anything outside procreation / dominant sexual orthodoxy (criminal sanction imposed to silence views on abortion, contraception, women outside traditional gender roles, homosexual tolerance, female sexual autonomy). 
Roth v. US (1957) (CB 1096) → [Brennan] The court sustained the validity of state and federal obscenity laws without reaching the question of whether any particular materials in the case were obscene (facial challenge).  Brennan recognizes that obscenity is not protected under the first amendment, but warns that what counts as “obscenity” must be more narrow than mere “sex” (must appeal to prurient interests).  This reasoning is rejected in Miller.
Memoirs v. Massachusetts (1966) (CB 1098) → federal and state government can control the distribution of materials when (1) the dominant theme of the material appeals to prurient interests, (2) the material affronts contemporary community standards, (3) the material is without social value.  

Miller v. California (1973) (CB 1102)

Facts: Miller was convicted for mailing erotic materials / advertisements.  

Holding: [Burger] Court formulates a new test based on Roth / Memoirs:  the trier of fact is to consider (a) whether the average persons would find the materials offend community standards / are prurient in nature, (b) whether the work fits within the meaning of the state regulation, (c) whether the work considered as a whole is utterly without social value, (d) whether the material is a vividly erotic (showing genitals).  
Significance: The SC’s new standard was increasingly speech-protective and predictable. This was in response Redrup where the court had to review every case de novo and was basing its judgments on “I’ll know obscenity when I see it”.
Paris Adult Theater I v. Slaton (1973) (CB 1104)

Facts: Georgia enjoined the showing of two obscene films.  

Holding: [Burger] A state may regulate obscenity so long as the Miller test is satisfied.  Georgia has a legitimate interest in limiting the showing of films in public areas, even if the showings are limited to consenting adults (the state has an interest in keeping undesirables from collecting outside).  

Significance: Despite the new test, certain legitimate uses of obscenity (modern art, movies, etc.) might still be unprotected under the first amendment.  See also Mapelthorp case also for an example where Miller was applied but the court seems not to be protecting socially valuable speech.

McKinnon → obscenity is not an issue is immorality but an issue of power disparity (objectification of women).  She supports civil (not criminal) penalties that would forbid violent pornography / pornography degrading to women.  This approach seemed to be followed (but was struck down as unconstitutional viewpoint discrimination) in American Booksellers v. Hudnut (1986) (CB 1122) (state cannot viewpoint-discriminate against those who believe women are inferior).  
Obscenity and Time, Place, and Manner Regulations

Erznoznik v. Jacksonville (1975) (CB 1127)
Facts: Challenge to the facial validity of an ordinance prohibiting drive-in movie theaters with screens visible from public streets from showing movies with nudity.   

Holding: [Powell] Court strikes down ordinance; court recognizes that in modern society we inescapably captive audiences.  Nudity alone is not per se unconstitutional.  

Reasoning: The law is over and under inclusive, the statute is poorly tailored to fit its purpose.   

Schad v. Mount Ephraim (1981) (CB 1129)

Facts: Ban prohibiting all nudity was challenged by store which had coin operated nude booth.

Holding: Nudity by itself is not sufficient to ban as obscene. 

Rationale: Prohibition entirely is not allowed, cf. Mini Theaters and Renton where the court will allow zoning (regulation).  

Young v. American Mini Theaters (1976) (CB 1130)

Facts: Ordinance zoning “adult movies” (not necessarily all of which were obscene) is challenged.

Holding:  [Stevens] Court upholds most of the ordinance.  Steven says this is not core-protected speech (its not Voltaire!) and determines state interests are sufficient to warrant regulation (not prohibition).    

Rationale:  State cites maintenance of property values, crime as regulatory state interests.  
Significance: Note Steven’s “lower value” approach, cf. Powell in Pacifica, who does not want to distinguish b/w what is more or less valuable.  Renton v. Playtime Theaters → the court takes Powell’s refuse-to-balance approach, and upholds another zoning ordinance that falls short of a complete prohibition.  
FCC v. Pacifica (1978) (CB 1138)

Facts:  NY radio station airs George Carlin’s 7 Dirty Words Speech; FCC attempt to enforce an order that it has the ability to regulate non-obscene material (e.g. confine to late nights).  

Holding: [Stevens] Court upholds FCC order, but emphasizes narrowness of holding.  
Rationale: This is protected speech (Cohen; cf. Champlinsky), but broadcasting has received reduced protection (no prior warning of content; pervasive presence in people’s lives; accessible to children).    

Dissent [Brennan, Marshall] The privacy interest is not compromised, since people can turn of the t.v. / radio.  People are being denied scathing satire.  Television may be the closest thing modern society has to a public forum a la Athens.  

Significance: Court considers privacy interest, but feels regulation (not prohibition) is appropriate.  Richards thinks this time place and manner regulation compromises the autonomy view of free speech (Rawls).
Rowan v. US Post Office (1970) (CB 1143)

Facts: Court considers challenge to a federal law, which allowed people offended by possibly-explicit material to request an order to be removed from the mailing list. 
Holding: [Burger] Court upholds the law; privacy interest in important, and justifies this regulation.  
Significance: Consistent with Rawl’s autonomy theory.
Sable Communications v. FCC (1989) (CB 1145)

Facts: Federal law prohibited sexually-explicit phone messages (on dial-a-porn services).  

Holding:  [White] Court strikes down the law: sexual expression which is indecent but not obscene is protected speech.  

Significance: Apply Pacifica when statute is a regulation, not a prohibition.

Denver Education Telecomm v. FCC (1996) (CB 1146)
Facts: Challenge to three different provisions of FCC rules.
Holding: Court upholds the permissive provision (a) but strikes down (b) and (c). (a) allowed cable operators to act preliminarily on notice of policy that programming is not up to community standards; (b) and (c) would have prohibited much more material. 

Rationale: Breyer is the swing vote, who thinks that Pacifica is controlling.
Reno v. ACLU (1997) (CB 1150)

Facts: Federal statute prohibited the knowing internet transmission of obscene or indecent material to any recipient under 18.

Holding: [Stevens] The SC allows the government to investigate obscenity or child pornography, but strikes down the regulation of “indecent” materials.  The court applies strict scrutiny, and finds the statute suppresses speech that adults have a right to receive (is not closely tailored to the purpose).   
Rationale:  The court treats the internet more like a public forum than television-radio. The court distinguishes Pacifica because the broad categorical prohibitions are not limited to particular times and are not dependent on evaluation by an agent familiar with the unique characteristics of the Internet.    

Ashcroft v. ACLU (2002) (CB 1155) →  The Child Online Protection Act (COPA) was effectively struck down because it limited large amounts of materials for adults; the court said the statute was inadequately tailored to meet its purpose (home filtering devices were a feasible alternative).  

 [Child Pornography] CB 1114 …
c. Advertising /  Commercial Speech (CB 1158-91)
Virginia Pharmacy v. Virginia Citizens (1976) (CB 1160)
Facts: Virginia law prohibited pharmacists from advertising the price of prescription drugs.  The law effectively prevented the dissemination of prescription drug prices in the state.

Holding: [Blackmun] Advertising speech is protected  by the constitution, unless not truthful or for illegal goods / services.  The statute is struck down.  
Rationale: The product is legal and the advertisement is true.  The court reconsiders its previous treatment of advertising, and decides this speech warrants some first amendment protection.  
Significance:  This is the Micheljohn framework applies broadly.  We don’t want to draw a distinction between valuable and non-valuable speech.  When the state is protecting people from their own judgment, then the state is undermining the integrity and autonomy of in people making their own decision. Blackmun has conceptually  moved to the Whitney concurrence.  
Ohralik v. Ohio State (1978) (CB 1170) → court upheld a lawyers suspension for ambulance chasing (violating anti-solicitation rules).  This is a rare instance where the court has upheld limitations on professional conduct.

Central Hudson Gas v. Public Service Comm’n (1980) (CB 1173)

Facts: Agency prohibited electrical utilities from advertising designed to stimulate the demand for electricity.

Holding: [Powell] Prohibition is unconstitutional.  Prohibition on advertising goods or services (when true and legal) is presumptively unconstitutional unless there is a substantial governmental interest to which the statute is well tailored.  

Rationale: The statute prohibits more speech than necessary for the state purpose (conservation of electricity).      

Concurring: [Brennan and Blackmun] The court’s analysis should stop once the court recognizes the ad is true, and for a legal product.

University of New York v. Fox (1989) (CB 1176) → [Scalia] Although the court accepts the Powell test in Central Hudson, but argues the regulation need not meet strict scrutiny. Instead, the court uses intermediate scrutiny, as holds that the campus’ policy against Tupperware parties was sufficiently tailored to meet the statute purpose (keeping the campus environment academic).  
Posadas De Puerto Rico v. Tourism Company of Puerto Rico (1986) (CB 1179) → [Rehnquist] Court considers challenge to law prohibiting gambling casinos from advertising their facilities to resident of Puerto Rico.  Court upholds law, finding it sufficiently tailored to meet the state interest in reducing citizen gambling (a vice).  

44 Liquormart v. Rhode Island (1996) (CB 1182) → RI prohibited the advertising of alcohol except in the stores themselves.  The court invalidates the law, moving closer to the Blackmun and Brennan position in Central Hudson Gas.

d. Incitement + Fighting Words (Offensive Speech in Public Places)  Subversive Advocacy or dissent is protected speech, unless the court finds a significant state interest.  The court uses the clear and present danger test [first formulated by Holmes in Schenck], currently relying largely on Brandeis’ Whitney concurrence as the correct formulation. 

Schenck v. US (1919) (CB 998)

Facts: Defendant accused of passing out fliers to draftees intended to incite insubordination and obstruct military recruiting, in violation of Espionage Act of 1917.

Holding: [Holmes] Conviction affirmed; “The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.”  Success in producing incitement is not necessary.   

Rationale:  Holmes thinks its important that the defendant intended to incite panic, not deliberation.  Holmes rejects “perfect immunity” for speech, as well as the “bad tendency” test.  

Frohwerk v. US (1919) (CB 999)

Facts:  Defendants (German sympathists) convicted of distributing political newspapers to the general public.  The newspaper advocated for the US staying out of WWI.

Holding: [Holmes] Conviction affirmed; court reluctant to challenge strength of government’s evidence.

Rationale: Holmes draws an analogy b/w the situation here and criminal solicitation.  Holmes justifies the result here b/c the accused were the publishers, suggesting that speech may be more flagrant when coming from people in a position of power.  

Debs v. US (1919) (CB 1000)

Facts: Debs accused on inciting draft dodging, based on a broad socialist-oriented speech Debs made during his political campaign for president.  The speech did not specifically suggest draft dodging.  

Holding:  [Holmes] Conviction affirmed.  The broad language of the speech was sufficient to infer intent to incite insubordination / disloyalty / draft dodging.

Rationale:  Speech from people in power has more likelihood to produce an effect (and therefore receives reduced constitutional protection).  Court seems to move away from the clear and present danger test, here deferring to government policy.  

Significance:  The line of cases including Shenck, Frohwerk and Debs has been essentially overruled in Brandenburg. 

Abrams v. US (1919) (CB 1002)

Facts: Russian revolutionists / anarchists distributed thousands of circulars in NYC, arguing against US involvement in the Russian Revolution.  

Holding: [Clark] Conviction affirmed, defendants need be held accountable for the effects their acts were likely to produce.

Dissenting: [Holmes] Only present danger of immediate evil will justify abridging free speech.  “The ultimate good desired is better reached by free trade in ideas—that the best test of truth is the power of the thought to get itself accepted in the competition of the market.” The court should not criminalize the expression of ideas that are loathed or reprehensible unless there is a imminent threat to society.  The court should look at objective probability of threat.  Holmes mentions Alien and Sedition Act (instance where government went too far).  

Significance: Cf. Hand, who believed that the court should not guess about future impact of words, but instead should look closely at the speech in question to see if it is directed at incitement.  

Masses Publishing v. Patten (1917) (CB 1008)

Facts: P brings case challenging Postmaster’s decision not to allow P’s revolutionary journal to be mailed under Espionage Act.  The Act had been expanded to prohibit language meant to frustrate war preparation.  

Holding: [Hand] P’s speech was not clearly intended to incite.

Rationale: Hand introduces his incitement test, although technically this case is just an interpretation of the Espionage Act.  “To assimilate agitation, legitimate as such, with direct incitement to violent resistance, is to disregard the tolerance of all methods of political agitation which in normal times is the safeguard of free government.”  

Significance:  Compare Holmes’ clear and present danger test (court to look at the graveness of social danger) against Hand’s incitement test (court should look at the directness of agent’s speech to determine if it is intended to incite others).  

Gitlow v. NY (1925) (CB 1012)

Facts: NY state criminalizes speech which advocated anarchy or overthrowing the government.  

Holding:  [Sanford] Under the 14th Amendment due process clause, the first amendment is incorporated to apply to the states.  However, the court defers to the state’s interest in self-preservation, statute is neither arbitrary or an unreasonable exercise of power.    

Rationale: Although the speech in question was phrased in general terms, the court finds implied ‘call to action’ which warrants the state criminalizing such speech. The court distinguishes b/w regulation directed at a certain viewpoint (should be left to Congress) and regulation directed at acts (Sheck, Frohwerk, Abrams)(for the court’s to inquire).    

Dissent [Holmes]: The court should not have a different standard for regulations directed at content and regulations directed at acts under free speech analysis.  The publication here was not inciting an uprising at some determinate time, but only some indefinite time in the future. Holmes argues that subversive speech still should be protected when no clear and present danger.  F
Significance: Gitlow was essentially run obsolete by Dennis.

Whitney v. California (1927) (CB 1016)

Facts: Whitney was a peaceful socialist, but at one time was associated with a socialist groups which advocated views that might be criminal.  

Holding: [Sanford] Conviction affirmed, court defers to state interest.  

Rationale: The court finds that CA state was directed against certain viewpoints and not certain acts, so Gitlow applies and the court defers to the state interest.  

Concurring: [Brandeis] Since the attorneys present this case as a facial challenge, Brandies concurs in the result.  However, Brandies believes that the clear and present danger test is only satisfied if: (1) there is a high probability people will act on the speech, (2) the harm is extremely grave; (3) the harm is not rebbuttable in the normal course of debate.  Free speech is a personal rights that focuses on equal liberty of consciousness.  Minority viewpoints must be voiced to maintain an individual’s moral choices.  Speech is protected, acts are not.  NB: Brandeis requires a more demanding clear and present danger standard; and moves beyond Holmes’ utilitarian justification for free speech (see Rawls).  

Fiske v. Kansas (1927) (CB 1021) → [Sanford] relying on procedural due process, the court strikes down a conviction because the speech (promoting the “Industrial Workers of the World” and ending class struggle) was not covered under the state statute (re: criminal syndicalism).  The court finds the conviction unconstitutional as applied.     

De Jonge v. Oregon (1937) (CB 1022) → [Hughes] The court overturned a conviction on first amendment grounds.  The defendant was convicted for attending a communist party meeting; the court found this insufficient to constitute a crime. The court does not apply Gitlow, instead determining that there was no clear and present danger and the statute was unconstitutional as applied.

Herndon v. Lowry (1937) (CB 1022) → [Roberts] A black organizer for the communist party in the south says that members should vote for black self-determination.  He is charged under a Georgia law prohibiting combined resistance to state authority and the attempt to incite insurrection. The SC strikes down the statute, essentially beginning the over-breadth doctrine, and the court does not want to allow the state to punish political dissent in the absence of clear and present danger.   

Dennis v. US (1951) (CB 1023)


Facts: Congress passed the Smith Act to silence communist dissent.  Defendants were convicted of violating the Act, based on their membership and participation with the communist party.  

Holding: [Vinson] The statute employs adequate means to suppress clear and present dangers, convictions are affirmed (case confined to an over-breadth challenge).

Rationale: Although the court explicitly adopts Hand’s conception of clear and present danger (probability times harm) it finds the statute sufficiently tailored to avoid a facial challenge. Vinson argues that although the probability is small, the magnitude of potential harm is great.   

Significance: Notable for recognizing the Holmes-Brandeis conception of clear and present danger, but then diluting the test here. The Holmes-Bradeis conception has since become controlling in the modern SC.  Dennis was criticized for giving the DOJ wide discretion and allowing communist witch-hunts, as well as b/c the court avoids an as-applied analysis to overturn the convictions.    

Yates v. US (1957) (CB 1030) → [Harlan] The court overturns 14 convictions, arguing that the jury was not given specific guidance in distinguishing b/w propagating abstract ideas v. promoting action against the government.  The court determines that the Smith Act (from Dennis) cannot constitutionally cover abstract ideas which are too remote from violent revolution. [Good example of court using as-applies analysis to limit Dennis] 

Scales v. US (1961) (CB 1030) → [Harlan] The court construes the Smith Act’s membership provisions to require the specific intent to resort to violence (mere passive membership is not sufficient). [Good example of court using as-applied analysis to limit Dennis]

Brandenburg v. Ohio (1969) (CB 1033)
Facts: A member of the KKK was convicted under a state statute for a speech he made (which was recorded) with racial, homophobic, and anti-Semitic themes.  

Holding: [Per Curiam] “We do not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such actions.”

Rationale: The court argues this statute is over-broad.  Court also shows the most narrow reading of “clear and present danger” since Brandeis’ Whitney concurrence → even the abstract teaching of a moral propriety to use force and violence is not sufficiently imminent.  This is not a danger so distinct that it cannot be dealt with in the free-market of ideas.      

Significance:  Similar to Watts v. US [man saying he would rather kill the president than kill in Vietnam] in showing how strict clear and present danger should be interpreted (taking the Brandeis-Holmes approach).  This effectively overrules Schenck, Frohwert and Debs.  

Hess v. Indiana (1973) (CB 1036) → Disorderly conduct conviction overturned for man who said “we’ll take the streets” during a political rally.  Court follows Brandenburg: as a matter of principle the protection of speech should be broad.  The rights to free speech should protect in wartime, for gay rights, feminism, racism, political dissent.    
Chaplinsky v. New Hampshire (1942) (CB 1040)

Facts: Chaplinsky was a Jehovah’s Witness who attracted a restless crowd due to his inflammatory remarks about religion.  He called a police officer a fascist and a racketeer when he was told to leave.  

Holding: [Murphy] Court upholds the conviction, stating that the appellations were sufficiently likely to provoke retaliation.  Words which by their very utterance inflict injury, OR tend to incite an immediate breach of the peace.  [The court has not sustained a fighting words conviction since Chaplinsky] 
Rationale: The court considered this “fighting words” and therefore categorically excluded from free speech [the court wanted to sustain categorical exceptions to free speech].  Court uses fighting words doctrine to avoid a clear and present danger analysis.  

Gooding v. Wilson (1972) (CB 1041)

Facts: During an anti-war protest, D told a cop “White son of a bitch, I’ll kill you.” Statute prohibited use of “opprobrious words or abusive language tending to cause a breach of speech.  

Holding: [Brennan] Statute is void on its face because it swept in protected speech ranging beyond the “fighting words” exception in Chaplinsky.  

Rosenfeld v. NJ; Lewis v. New Orleans; Brown v. Oklahoma (1972) (CB 1041)

Facts: Cases concerned the use of “motherfucker”.

Holding:  The court remanded the convictions in accordance with Gooding. The court did not think “motherfucker” qualified as fighting words.   

Texas v. Johnson (1989) (CB 1042)

Facts: A political protestor burned an American flag.  The statute prohibited desecrating a flag in an offensive manner.  

Holding: [Brennan] Burning a flag is outside the reach of the Chaplinsky fighting words exception, because it is action not speech.  Conviction overturned.  
Significance:  The court’s narrow treatment of Chaplinsky can be explained b/c the court recognized the importance of the civil rights movement.  The court is skeptical about limiting expressions of outrage. Fighting words must be words, not action.  
Cohen v. California (1971) (CB 1043)

Facts: Cohen wears a jacket with printing “Fuck the draft”, but takes off the jacket when he enters the court room.  Statute prohibits desecration of the American flag in an offensive manner.  

Holding: [Harlan] Using an as-applied analysis, Harlan says the statute cannot target the speech here (was not directed at a specific individual)
Rationale: Harlan considers this speech, not action.  It is remarkable that Harlan does not consider this a time, place, and manner regulation.  Richards: this statute is too broad.  Court cites the Whitney concurrence  (people should be able to express their minds re: moral disgust). Speech movements have the power to use their own metaphors of choice.  This is not obscene (not erotic).  
Significance:  Similar to Terminello (CB 1048) → court stuck down a disturbing the peace charge b/c the jury was not given a sufficiently specific standard that would have narrowed conviction to “fighting words”.  

Feiner v. New York (1951) (CB 1049)

Facts: Feiner addressed a crowd of approx. 80 people in a predominately black neighborhood, calling the mayor and town officials the “Nazi Gestapo” and demanding equal rights for blacks.  Feiner would not stop after police requests, and was arrested.  

Holding: [Vinson] Conviction affirmed; court defers to police judgment that the speaker was sufficiently enraging the audience and that violence may result.  

Rationale: Vinson seems to use his clear and present danger analysis from Dennis, concluding here that the potential harm was significant (there was a large crowd). 

Significance:  The court breaks tradition by allowing the police this sort of deference; this case has been discredited. [NB the “heckler’s veto”]
Edwards v. South Carolina (1963) (CB 1050) → court reversed 187 convictions against black protestors who were demanding an end to racism on the State capitol grounds. The court distinguished Feiner and determined there was no evidence of actual fighting words.  

Cox v. Louisiana (1965) (CB 1051) →  court invalidated a breach of peace conviction of a civil rights demonstrator. Cox was arrested for protesting a jailing.  The court determines, like Edwards, that the evidence did not support an inference that violence was about to disrupt.     

Gregory v. Chicago (1969) (CB 1052) → conviction against peaceful protestors overturned.  Protestors were marching for school desegregation.  Peaceful protest is protected by 1st Amendment.  Along with Edwards and Cox, the Warren court essentially overrules Feiner.  
National Socialist Party v. Skokie (1977) (CB 1077) → Nazi party planned on marching in Skokie, where there was a large Jewish population.  The state court issued an injunction to stop the march, the SC issued cert and reversed.  The court emphasized the need for procedural safeguards.  Skokie responded by passing ordinances, which were stuck down in a subsequent case.  The ACLU represented the Nazis and lost extreme political power in the process.  The Nazis ended up not marching in Skokie, marching in Chicago instead.  
Doe v. University of Michigan (1989); Corry v. Stanford (1995) (CB 1079) → universities passed codes forbidding racist / victimizing speech.  The courts struck down the violations on over-breadth grounds, since they limited speech beyond the Chaplinsky “fighting words” exception.   

RAV v. Cit of St. Paul (1992) (CB 1079)

Facts: D prosecuted under statute forbidding the use of objects / symbols that show intolerance. D had burned a cross on a family’s lawn.  

Holding: [Scalia] The statute is viewpoint discriminative and over-broad, conviction reversed.
Rationale:  Scalia finds the statute content based, which is presumptively invalid (unless the whole of that content is within the state’s police power, which is not the case here).  It limits not only fighting words under Chaplinsky, but also words of intolerance.  Other laws can be used to render this behavior criminal (without violating free speech).   
Significance: Scalia uses a balancing approach within the domain of “fighting words”.  This basically dilutes what is a categorical exception to free speech protections.  Scalia may be avoiding a canonical over-breadth analysis because he wants to retain the viability of Title VII.  

Wisconsin v. Mitchell (1993) (CB 1088) → [Rehnquist] State courts had invalidated laws which increased the penalties for bias-motivates assault, extending RAV.  The SC reversed, holding that RAV was limited to speech, not conduct.  Thus, RAV is limited to the domain of fighting words. See also Texas v. Johnson.
Virginia v. Black (2003) (CB 1090)

Facts: Virginia law prohibited cross burning when there is “an intent to intimidate a person or group of persons.” The statute also treated the burning of a cross as prima facie evidence of an intent to intimidate. 
Holding: [O’Connor] Statute is struck down as over-broad, b/c it infers intent.  

Rationale: Although the prohibition on cross burning with the intent to intimidate is acceptable under RAV (the statute is limited to fighting words and not viewpoint discrimination), the provision that cross burning is prima facie evidence of intimidation renders the statute invalid.  O’Connor believes there are contexts to cross burning that are protected by free speech (use as a group symbol of identity).  
D. Forum of Speech / Source of Speech
1. Public Forum (regulation v. prohibition)
a. Time, Place, and Manner Regulations (1226-72; 1280-5)

Public Forums A necessary condition on free speech protection.  In determining what counts as a public forum, the court will consider:
(1) It must be something traditionally open to the public (parks, streets).  

(2) The purposes of the forum must not be inconsistent with the purposes of the first amendment (this requires analysis of what the purpose of the forum is, and what the purpose of the first amendment is).  

(3) Are there other adequate fora for public debate? (justices give this final requirement varying weight). 

For public property: 

· Mandatory public fora (where the state cannot cut off access and must be evenhanded) (includes parks and streets, state capital grounds, public libraries, municipal theaters)

· Discretionary public fora (where the state can cut access if evenhanded in doing so). Some require full evenhandedness (jails, military bases, public schools, airports, public property); some do not require evenhandedness (city owned buses, home mailboxes, interschool mailboxes)

What counts as a “Public Forum”
Massachusetts v. Davis (1895) (CB 1227) → [Holmes] Argument that the state does not need to provide access to public property (this has since been rejected).

Saia v. NY (1948) (CB 1229) → court struck down an ordinance prohibiting the use of amplification equipment without permission from the police chief.  The court struck this down as establishing a standardless previous restraint.  The ordinance allows too much discretion; may be used to suppress undesirable speech.  

Cox v. New Hampshire (1941) (CB 1230) → court allows a permit scheme in public forum, so long as the scheme is administered in a neutral manner (is content-neutral).  

Kovacs v. Cooper (1949) (CB 1233) → Court upheld a NJ ordinance regulating the use of loudspeakers.  The statute was interpreted so as to only apply to loudspeakers emitting “loud and raucous” noises.   

City of Ladue (1994) (CB 1235) → Court strikes down an ordinance limiting the use of most signs.  The court determines that signs are a valuable means of expression, and the statute went too far in limiting this medium.   

Watchtower Bible v. Stratton  (2002) (CB 1236) → Ordinance requiring permits for door-to-door proselytizers.  The court struck down this statute on over-breadth grounds (inhibited too much free speech).  

Cox v. Louisiana (1965) (CB 1239) → the state has a legitimate interest in keeping sidewalks open and free of commotion, but the factual record here suggested the city was using unbridled discretion to apply it in certain scenarios and not others.  The breach of peace conviction (against protestor) was overturned.

Heffron v. Krishna Consciousness (1981) (CB 1239) → Court upheld a regulation restricting handing out fliers at booths during town carnivals.  The court found the regulation content-neutral (access was first-come, first-serve) and was a permissible time, place, and manner regulation.  The state’s interest in protecting ‘safety and convenience’ was sufficient.  NB: the court will not allow a religious exception for the Hari Krishna’s in this case, b/c that would allow certain communicative interests to be valued over others.  
Metromedia v. San Diego (1981) (CB 1242) → San Diego had passes a statute regulating billboard signs, both to avoid distraction for pedestrians and to keep up the aesthetics of the city.  The court found the statute content based, on the grounds that there were several exceptions to the regulation that suggested some viewpoints were valued over others.
Members of the City Council v. Vincent (1984) (CB 1243)

Facts: LA ordinance prohibited the posting of signs on public property (statute had no exceptions).  Vincent (political candidate) brings action b/c his signs were removed under the ordinance.  

Holding:  [Stevens] The court upholds the ordinance, arguing it is well-tailored to its purpose (limits no more speech than is necessary to accomplish its purpose) and is content-neutral.  

Rationale: Court affirms the legitimate state interest in reducing clutter; maintaining aesthetics. The court finds there are ample modes of speech available in LA.  The first Amendment dos not guarantee access to government property simply b/c it is owned by the government.  
Dissenting: [Brennan] Although there are other means of communication, the ordinance is a complete prohibition on a valuable form of expression.  There are less restrictive state means available to curtain aesthetic problems.  

Clark v. Community for Creative Non-Violence (1984) (CB 1248)

Facts: Ordinance allowed city parks to forbid over-night camping in certain parks.  Citizens bring action  b/c they wanted to have a “sit in” to protect homeless rights in Lafayette Park (traditional site of protests).  Symbolic speech.
Holding: Ordinance is upheld against first amendment challenge.  Court uses both an O’Brien analysis and a Time, Place and Manner analysis.
Rationale: The protestors are not being censored in general; the city is merely restriction how the demonstrators get their message across.  Under an O’Brien analysis, this is permissible b/c the ordinance is specific to conduct, not speech, and the ordinance is sufficiently tailored. Under a Time, Place and Manner analysis the ordinance is constitutional b/c there is no political censorship.  
Dissent:  [Marshall] Emphasizes the role of the park in protests; emphasizes the interest of making homeless problem known to the public.

Ward v. Rock against Racism (1989) (CB 1254)

Facts: NYC regulation required the use of city-provided sound systems and technicians to control the volume of concerts in Central Park.  

Holding: The ordinance is constitutional as a time place and manner regulation.  
Rationale: Court emphasized that Time, Place and Manner regulations are not void just b/c there is some imaginative alternative that might be less burdensome on speech.  Narrowly tailored means that a substantial amount of speech is not burdened, and there is a connection b/w the regulation and the state purpose.
Dissent: [Marshall] The court is making narrow-tailoring much too close to deference to the state.  
Frisby v. Schultz (1988) (CB 1255) → [O’Connor] The court upheld a flat ban on “focused picketing” of a particular residence (picketing is residential areas was still allowed).  The ordinance was content-neutral, was narrowly tailored to meet the government interest (protection of residential privacy), and left open amble alternative means of communication. There was also the consideration of residences being targeted as captive audiences.  

Madsen v. Womens Health Center (1994) (CB 1257) → [Rehnquist] State court injunction limited activities of anti-abortion protestors on public streets outside an abortion clinic.  Court looks to government purpose to determine if injunction is content-neutral, and found the injunction severed several significant government interests.  The court upheld the noise restriction and 36-foot buffer zone  requirement, but shot down the buffer zone as applied to private property, and the no-approach zone requirement as impermissibly burdensome on free speech, and no-signs requirement.  Court is balancing privacy interest (abortions) with free speech protections.  
Schenck v. Pro-Choice Network (1997) (CB 1260) → [Rehnquist] An injunction against abortion protestors created two buffer zones – fixed and floating.  Court finds fixed buffer zone constitutional but the floating buffer zone unconstitutional.  The court is balancing the interest in free expression v. intimidation or coercion working against privacy interest.

US v. Grace (1983) (CB 1263) → court strikes down prohibition on sidewalk protests in front of the SC.  Court emphasizes the value of traditional public forums; doesn’t think the sidewalk in front of the SC are any different from sidewalks throughout DC.  

Brown v. Louisiana (1966) (CB 1264) → court reverses breach of peace conviction against black protestors who refused to leave a segregated library.  The court considers libraries a public forum (consistent with purposes of the first amendment). Court strikes down conviction as applied.  The SC goes to great lengths to protect forums for civil rights movement.

Adderley v. Flordia (1966) (CB 1265) →  [Black] Court upheld the convictions of 32 students who went to a jail to protest the imprisonment of their classmates. Court argues that the convictions were not due to content-discrimination.  The government can control the use of its own property for its own lawful nondiscriminatory purpose.  Jails are not public fora (not open to public; purposes not consistent w/ first amendment; alternative means of expression available).  

Grayned v. Rockford (1972) (CB 1267) → [Marshall] The court sustains an anti-noise ordinance that as applied barred a demonstration near a school.  The restraint here was appropriate to the nature of schools, and there was no content-discrimination.    

Lehman v. Shaker Heights (1974) (CB 1268) → court upholds a city rule against political advertising on city-owned buses.  Court considers the captive audience problem determinative.  Since this is not a public forum, the anti-censorship principle does not apply.

Southeastern Promotions v. Conrad (1975) (CB 1269) → city theaters are considered public fora; the anti-censorship principle applies.  

Greer v. Spock (1976) (CB 1270) → military bases are not public fora.  Purpose of the base are not consistent with first amendment.  We don’t allow protests on military bases b/c the military is supposed to be politically neutral.  

Int’l Society for Krishna Consciousness v. Lee (1992) (CB 1280) → Airports are not public fora (purposes of airports not consistent with first amendment), but the SC allows some public-forum protections.  Court upholds the ban on solicitation of money but strikes down the ban on pamphlet distribution.  
Private Property

Amalgamated Food v. Logan Valley (1968) (CB 1293) → [Marshall] court considers a privately-owned shopping center a “public forum”, thereby allowing a labor-picketing team from avoiding trespass laws. Court should look at practical realities of forum:  here, there are many people, no alternative fora.    
Lloyd v. Tanner (1972) (CB 1293) → Distinguished Logan Valley on the basis that labor-picketing was related to the purpose of shopping malls.  The court finds here that ant-war protests are unrelated to shopping malls, and that free speech protection does not extent to privately owned property.

Hudgens v. NLRB (1976) (CB 1294) → in fact pattern similar to Logan Valley, the court finds that Lloyd effectively overruled Logan Valley, and shopping malls are not public fora.       

b. Access to Forum + Coerced Speech (1378-86; 1490-1502) These cases are concerned with the idea that we have less of a diversity of speech than a robust public forum would normally have.  The SC has been very hostile to forced access, as it tends to force or coerce expression.  Also in the background are different approaches to television-radio:  compare the American commercial-based system to the British independent-agency / user fee approach.  Generally, a finding of coerced speech means the court will apply strict scrutiny. 
Miami Herald v. Tornillo (1974) (CB 1378) → [Burger] The court struck down as unconstitutional a Florida law, which granted political candidates a “right of reply” to criticisms and attacks made by newspapers.  This violates the first amendment b/c it coerced speech from the newspapers (and might have a chilling effect on political speech).
Pruneyard Shopping Center v. Robins (1980) (CB 1378) → [Rehnquist] CA courts had interpreted the CA constitution to require that shopping malls be treated as public fora. The SC found this did not compromise the shopping mall owners first amendment right, since the speech in question (students protesting a UN decision) would not be associated as the views of the shopping mall owner. NB: Rehnquist’s commitment to federalism.

Turner Broadcasting v. FCC (1994) (CB 1381) → Congress enacted a must-carry provision, which requires cable operators to carry the signals of a specific number of local broadcast television stations.  The court did not treat this as coerced speech b/c it was content-neutral.

Hurley v. Irish-American GLBT Group (1995) (CB 1383) → MA has passed an anti-discrimination statute that applied to all public accommodations.  A private group in Boston organized a parade for Irish-American heritage, but refused to allow the Irish American Gay and Lesbian group to be a part of the parade.  The SC says the private group cannot be coerced into representing speech they do not believe in.  
Red Lion Broadcasting v. FCC (1969) (CB 1491) → [White] FCC “fairness doctrine” upheld from first amendment challenge.  The rules required licensed broadcast stations to present discussion of public issues, to assure coverage for both sides, and to provide response time for personal attacks and political editorials.  The SC found this enhanced rather than abridged free speech, by restricting a station’s editorial discretion.  This was allowed b/c television has limited access capacity, so robustness of issues may be mandated by governmental controls.  The FCC has removed the fairness doctrine, but Red Lion is still good law.  
CBS v. Democratic Nat’l Comm’n (1973) (CB 1494) → Broadcasters had the policy to reject all editorial advertisements.  The SC said that the broadcasters were not constitutionally required to accept such advertisements.
CBS v. FCC (1981) (CB 1495) → Challenge to a statute which authorized the FCC to revoke a broadcaster’s license for willful and repeated refusal to allow reasonable access for federal political candidates.  The SC upholds the statute as a constitutional access requirement, essentially deferring to the expertise of the FCC.  

Tuner Broadcasting v. FCC (1994) (CB 1496) → the SC refuses to extend Red Lion’s reduced first amendment protections in the television-radio context to the cable television arena.  Cable television does not have the same practical limitations re: access as does the television-radio context, so the reduced first amendment protection (re: coerced speech) is not extended to cable.        
c.  Obscenity and Time, Place and Manner Regulations (see supra)
E. Types of Speech
1. Media Speech: 

a. Censorship and Gag Orders  (Prior Restraints) (1350-1372) See generally discussion of prior restraints, supra.  
Freedman v. Maryland (1965) (CB 1353) → [Brennan] SC overturns a conviction for failure to submit a film to Maryland’s motion picture censorship board (it was conceded the film would have been licensed if submitted).  The court found this had the effect of a prior restraint, especially the long delays associated with the licensing procedure.  This shows the SC is skeptical of licensing even when unprotected forms of speech (obscenity) may be at issue, especially here when the procedure doesn’t really give a clear line b/w what will be counted as sufficiently obscene.

Near v. Minnesota (1931) (CB 1358)

Facts: Challenge to a Minnesota law which authorized the abatement, as public nuisance, or malicious or scandalous newspapers.  The challenge came from a newspaper that had been enjoined from publication of  inflammatory remarks about a public figure (police chief).
Holding: The statute is struck down as unconstitutional, for having the effect of a prior restraint.  
Rationale: The court found this had the effect of a prior restraint against publication, even if the publisher could show that its content was true prior to being prohibited from publishing.   If the remarks had already been made, Sullivan would control, but the prohibition here was enjoining the paper from making the remarks at all.  To avoid the chilling effect, penalties against the paper may only be brought after the fact.  
Dissent: [Butler] This is not a prior restraint b/c the order comes from a court (which has its own procedural safeguards).   

Significance:  The court will allow prior restraints if there is a strong showing of a clear and present danger (troop movements, obscenity prosecutions, incitement to overthrow the government: the latter two are probably not valid exceptions today). 

Walker v. Burmingham (1967) (CB 1360) → An injunction was passed (in accordance with a state ordinance) that MLK thought was frivolous.  Instead of challenging the injunction in court, MLK demonstrated against the injunction.  The SC found that even though the ordinance justifying the injunction was unconstitutional, this was not a defense to a contempt charge (violation of a court order).  
b. The Media and Obscenity: Time, Place and Manner Regulations [see supra]
c.  “Super” Clear and Present Danger (1386-99)  A showing of a significant clear and present danger (e.g. effecting troop movements, disclosure of nuclear secrets) will allow a restriction to pass the presumption against prior restraints.
New York Times v. US (1971) (CB 1361)

Facts:  The government sought to enjoin the NY Times from publishing the Pentagon Papers re: the Vietnam War.  

Holding: The court finds this unconstitutional, as it has the effect of a prior restraint.

Rationale:  [Black and Douglas] The court considers that there was no federal statute on point, making this suspect as a prior restraint.  Also, the Pentagon Papers included only retrospective information.  [Brennan] The injunction has the force of a prior restraint, and this does not fit in one of the exceptions (troop movements, nuclear secrets).  

Dissenting: [Harlan] The court should be concerned with national security / infringing on 

foreign policy.     

US v. Progressive (Fed Dist Ct 1979) (CB 1368) → the federal court distinguished New York Times v. US and allowed an injunction against a paper that wanted to publish an article on how to make a nuclear bomb. The government emphasized the threat to national security, the existence of a federal statute on point.

Nebraska Press v. Stuart (1976) (CB 1370) → challenge to a pre-trial restraint on information meant to protect a defendant’s right to a fair trial.  The court strikes down the restraint, arguing that a proper remedy would be civil or criminal penalties after the fact (i.e. there are other ways to protect a defendant’s right to a fair trial w/o restricting speech).  

2. Money as Speech: Campaign Finance (1424-61)
(1) Political Theory.  Compare two general views on whether money = speech.  

(2) Rawls / Lindland → it is extremely important to separate the question of political equality from economic inequality.  If we are a political democracy, we require political equality for all citizens.  One should be careful in allowing economic inequality to undermine political equality.  Even if economic inequality can be defended, it must not encroach on the domain of political equality.  Therefore, robust campaign regulation is necessary (or justified) because it keeps economics from distortion politics. 

(3) Libertarian view → we cannot distinguish between economic and political equality.  All forms of campaign finance laws are unjustified.

Buckley v. Valeo (1976) (CB 1424)
Facts: Challenge to the provisions of the Federal Election Campaign Act.

Holding: The court upholds the individual contribution limits, the disclosure and reporting provisions, and the public financing scheme.  The court strikes down the limitations on campaign expenditures, independent expenditures, and expenditures by a candidate from personal funds.

Rationale: The court uses the contribution-expenditure distinction as probative: limitations on the former are constitutionally permissible, whereas limitations on the latter are not. Contributions are funds given directly to a political candidate, which may be limited to preserve political equality (see Rawls) and corruption (qui pro quo politics).  Expenditures are money spent on behalf of a candidate or political interest, and these cannot be limited b/c it would reduce political voice commensurate with wealth. Re: expenditures, the SC essentially reads out the state interest in preserving political equality (cf. Lochner).  

Significance:  The court is unable to avoid 1st Amendment issues (i.e. by calling this conduct and not speech).  This case essentially created the incentive for political candidates to seek “soft money” (expenditure money being used as contribution money). NB: the court avoids an over-breadth analysis, which is why the disclosure requirement is allowed to stand despite the protection of associational liberty.  
FEC v. Colorado Republican Campaign (2001) (CB 1439) → upholds coordinated expenditure limits by a political party, because it has the effect of creating quid-pro-quo electioneering.  

Boston v. Bellotti (1978) (CB 1440) → the court struck down a state law forbidding corporations from making contributions or expenditures, but later cases make clear that corporations are treated differently than individuals vis-à-vis limits.  
McConnell v. FEC (2003) (CB 1448) (worst case ever) → federal statute passed to remedy the soft money loophole created by Buckley (where big money was being given to political parties and funneled to specific candidates).  To court is willing to allow provision which honor the Buckley contribution-expenditure distinction, and serve to prevent loopholes in frustration of that distinction.  NB: Case reveals the difficulty is maintaining the Buckley distinction, which doesn’t seem sound analytically or practically.
3. Symbolic Speech (Expressive Action) (CB 1203-26)
United States v. O’Brien (1968) (CB 1203)
Facts: D burned daft cards, and is prosecuted under federal statute prohibiting the knowing destruction of draft cards. 

Holding: [Warren] The statue is constitutional on its face and as applied.

Rationale: Court formulates test: (a) statute must be within the constitutional power of congress, (b) statutes must be passed for a substantial action-based purpose, (c) statute must be fairly targeted at action not speech, (d) if the statute is speech suppressive, it must be suppressive no more than necessary.  Court finds this is speech suppressive, but no more than necessary to fulfill the statute purpose (management of troops / war).  

Significance: The congressional record clearly passes this act to target anti-war protestors.  Warren only honors the constitutionally-permissible reasons for the statute, essentially deferring to congress.  

Street v. New York (1969) (CB 1210) → Flag burning case.  SC avoid the question as to whether the burning of the flag is constitutionally protected, instead using as-applied analysis and finding that the record below showed that defendant was being prosecuted for his speech not his actions.  Conviction overturned.  

Smith v. Goguen (1974) (CB 1211) → D wore a flag sewn to his pants, was convicted under a state law.  The court found the statute unconstitutionally vague (as against due process) (did not differentiate b/w criminal and non-criminal desecration of flag) and dismissed the conviction. Also see Spence v. Washington (1974) (CB 1211).
Texas v. Johnson (1989) (CB 1212)
Facts: D burns flag, is prosecuted under statute. 

Holding: [Brennan] The burning of the flag as political dissent is protected under the first Amendment.  
Rationale: Court recognizes the expressive element of flag burning.  The burning of the flag is not fighting words, nor does it create a clear and present danger.  The state’s interest in preserving the flag is directed at expressive speech (the statute targets creating “offense”), which cannot be constitutionally restricted. The burning of the flag is protected political dissent. Cf. Brandenburg, showing the robustness of protection for dissenting opinions.
Significance: the SC will not allow congress to create a nationally-revered symbol.  
Barnes v. Glen Theaters (1991) (CB 1221)
Facts: State statutes required dancers to wear “pasties” and g-strings; club owners bring action claiming the law violates their right to free speech / expression.

Holding: The regulation is content neutral and passes the O’Brien test; the state law is upheld as constitutional (there is no more speech suppression than necessary to satisfy the state regulation, which targets conduct not speech).    
Rationale: The plurality applies O’Brien, arguing this is expressive conduct on the outside fringes of free speech protection.  The court further finds this is content-neutral regulation, and passes the O’Brien test. 
Significance: The court apparently allows morality as a permissible state interest (but see Paps, where morality is not a legitimate state interest).   

4. Associational Liberty
NAACP v. Alabama (1958) (CB 1388)

Facts: Alabama statute requires that the NAACP reveal the names and addresses of its members and agents.  

Holding: [Harlan] The court strikes the statute down as an unconstitutional as-applied restriction on associational liberty.

Rationale: Reveals the connection b/w free speech and privacy (keeping information about yourself secret). Making membership public will chill speech and membership.  
Significance: Note that Harlan will allow disclosure laws when applied in other contexts (to the KKK in Bryant) when there is a threat of political terror.

Shelton v. Tucker (1960) (CB 1389)

Facts: State law requires teachers to list the organizations to which they are or were part.  

Holding: The statute is struck down on over-breadth grounds.

Rationale: There are less restrictive ways of ensuring that teachers are not over-extending their free time that would not violate associational liberty.  The court uses the over-breadth doctrine instead of an as-applied analysis (see Harlan’s dissent).  

Gibson v. Florida Legislature (1963) (CB 1391) → court overturned a contempt conviction against a NAACP head who refused to give records of membership and could not identify certain NAACP members as being active in the communist party.  The court strikes down the statute on over-breadth grounds.  
Brown v. Socialist Workers (1982) (CB 1395) → the court allowed the Socialist party to avoid a campaign contribution reporting requirement, on the ground that the party had sufficiently shown that there was a historical hostility against socialists which made the reporting requirement as-applied a barrier to associational liberty.

NAACP v. Button (1963) (CB 1396) → [Brennan] the court found unconstitutional as-applied a state prohibition on ‘improper solicitation’ by legal or business professionals.  The NAACP had been looking for cases to challenge in court that might expand the interests of the NAACP organization.  The SC found the NAACP attorneys protected under the first amendment.  NB: the court could have invalidated the statute under Virginia Pharmacy or Central Hudson.
Buckley v. Valeo →  court allows provision that requires individuals to declare what they have contributed / expended on behalf of a political candidate / party.  The court will permit disclosure for majoritarian parties, but sometimes will grant exclusions for minority parties who have a history of persecution (Brown).

V. RELIGIOUS AUTONOMY
First Amendment: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof…” [Note the general tension b/w free expression and anti-establishment]
Historical background to religious liberty:

(1) European wars of religion.  Europeans murdered each other over the interpretation of doctrine.  Pleas by great philosophers for toleration: Spinoza, Erasmus, Locke.       

(2) Locke’s “Letter Regarding Toleration”.  Jefferson had this is mind when formulating his ideas re: religion.  

a. Locke distinguishes b/w religious (sectarian) interests and secular interests.  Locke thought the former was deeply personal, whereas the latter as interests of “life, liberty, and pursuit of happiness (property)”.  

b. Legitimate state interests only concern secular interests (life, liberty, property)

c. A compelling legitimate state purpose can abridge some religious practices (e.g. forbidding human sacrifices).  

(3) Jefferson / Madison.  Jefferson is the author of the Virginian Bill of Religious Freedom.
a. Central right to conscience must be honored, but is subject to a “clear and present danger” limitation on infringement of secular interests. Begins the idea of clear and present danger.
b. 1st Amendment and Madison.  Fear of the corruptive effect of state power on religion (and vice versa).
Political Theory: free speech is a generalization of the arguments for religious autonomy, equal liberty of consciousness.  Specifically, this area of constitutional law is concerned with respect for conviction, rather than politics or utilitarian notions of truth.  

Central topics in the examination of the religion clause.

(1) Development of mandatory public education: the concern is the state involving itself in indoctrinating religious belief early on, when this should be left to parents (cf. privacy).  
(2) Battles over scientific knowledge (what happens when modern science seems not to allow the continuing viability of some religious ideas)

(3) Public morality (traditionally accepted as secular) may now in the 20th century be seen as lacking a secular basis.  Cf: gay and lesbian sex. Also cf. Privacy.

A.  Free Exercise.  Generally, if there is state coercion (civil or criminal penalties) or economic detriment, the court will then ask if the law violates something ‘key’ to belief (unconstitutional), or whether conscientious action is being suppressed (varying results).  
Everson v. Board of Education (1947) (CB 1504) → [Black] Black reviews history of the framing, and suggests the court should stay close to Jefferson and Madison’s conception of religious autonomy, whereby there must be a firm wall between church and state.  This is counterpoised to the minority view (“non-preferentialism”), whereby the government cannot prefer one religion over another.  
US v. Seeger (1965) (CB 1510) → [Clark] In interpreting a statutory exemption for draft service, the court interpreted “religion” broadly so as to include the defendant, who believed in virtue and goodness as ends to themselves and ‘left open’ whether or not he believed in God.  
Welsh v. US (1970) (CB 1510) → [Black] The court again broadly interpreted the draft service exemption, arguing it included conscientious objectors who believed the war was wrong on public policy grounds.  The court notes that the provision could not constitutionally be limited to only theistic objections to the war.  

Gillette v. US (1971) (CB 1511) → [Marshall] The court held that Congress could constitutionally distinguish between objectors to all wars (exempted from draft service) from objectors to particular wars (not exempted).  

US v. Ballard (1944) (CB 1512) → [Douglas] Defendants were indicted under federal mail fraud laws for soliciting funds for a crack-pot religious movement. The court found the jury may consider whether defendants sincerely believed in their representations (e.g. that they were divine messengers) but the jury could not examine the truth or verity of defendant’s religious beliefs. The truth of a religion is never to be the object of state power.

Torcaso v. Watkins (1961) (CB 1513) → The SC struck down a state law which requires that public officers declare their belief in God.  

McDaniel v. Patty (1978) (CB 1514) → The SC struck down a state law which forbid clergy from being legislators or constitutional convention delegates.  The court applied strict scrutiny and found that the state interest in anti-establishment was trumped by considerations of free-exercise.  
Church of Lukumi v. City of Hialeah (1993) (CB 1514)
Facts: Court considers challenge to a state ordinance that forbid animal sacrificing.  Here, the ordinance was applied to a member of the Santaria religion (which practiced animal sacrificing).
Holding: The law is unconstitutional both under over-breadth and as-applied analyses. The purpose of the law was the suppression of religion.    
Rationale: The legislative record shows the law was passed out of hostility toward Santaria practices. The law is over-broad, in that the exemptions for hunting, slaughter of animals for food, eradication of insects, etc. all show the ordinance was not narrowly tailored for the state purpose (protecting public health and preventing cruelty to animals).  
Locke v. Davey (2004) (CB 1519)
Facts: Court considers a state ordinance which afforded scholarship opportunities to gifted students, but forbid the scholarship money from being used for a degree in theology.  

Holding: [Rehnquist] The court upholds the state law as constitutional.

Rationale: Under the federal constitution, the state could permissibly allow the scholarship money to be used for degrees in theology.  However, the state court had interpreted the state constitution such that this was impermissible.  Here, the state is not imposing criminal or civil penalties, but merely choosing not to sponsor a category of instruction.  The court looks at the legislative motive, and finds no hostility or animus towards religion.
Dissenting: [Scalia] Once the state grants a broad public benefit, that becomes the baseline against which burdens on religion are measured.  The majority opinion incorrectly looks at the purpose of the law rather than the effect of its application.  
Significance:  Rehnquist is showing his commitment to federalism (the states can allow a more robust protection of anti-establishment than the federal government).

Reynolds v. US (1878) (CB 1521) → court upheld application of a federal law forbidding bigamy to a Mormon who claimed polygamy was his religious duty.  The court shows, here, that free exercise can be limited by certain state interest (e.g. human sacrificing, polygamy).  The court limits free exercise protections to belief but not conduct, though later the court will expand the protection to any conscientious action.  

Braunfeld v. Brown (1961) (CB 1522) → [Warren] Court upheld a state Sunday-closing law against a challenge by Orthodox Jews, who argued that the law put them at an economic disadvantage.  The state interests were the importance of the community ‘resting’ together. Brennan dissented (this is forcing individuals to choose between business and religion). This may not be good law after Sherbert.
Sherbert v. Verner (1963) (CB 1523)

Facts: Appellant was discharged from her job b/c she refused to work on Saturdays (her Sabbath).  Her unemployment benefits were denied b/c technically she had refused ‘suitable work when offered’.  

Holding: [Brennan] The state may not constitutionally apply the unemployment-eligibility provision so as to constrain a worker’s religious convictions.  

Significance: Court extends free-exercise protections beyond state coercion, to include protections against economic sanctions as well. Followed in Thomas v. Review Bd. (striking down state’s denial of unemployment benefits for a Jehovah’s Witness who quit his job in a munitions factors out of religious objections to the war).  

Wisconsin v. Yoder (1972) (CB 1526) → [Burger] Court overturned conviction / fine imposed on an Amish father who refused to send his child to HS (in violation of state law). Court finds that the state’s interest in universal education must be strictly scrutinized when it impinges on right to free exercise.  The state’s interest in this case is de minimus.  Curious dicta about not extending free exercise to protect commitment to Thoreau. Douglas’ dissent focuses on the competing privacy interests of children and their parents.  Distinguishes in US v. Lee, where the court required Amish employer to pay Social Security tax on employees.  
Employment Division v. Smith (1990) (CB 1533)

Facts: Under state law, the use of peyote makes one ineligible for unemployment benefits.  

Holding: [Scalia] The law is upheld as constitutional as applied.  
Rationale: Scalia does not overrule the prior line of cases (Sherbert, Yoder).  Scalia refuses to allow religious exemptions to all laws which do not invoke the harm principle. Both Scalia and O’Connor (concurring) find a sufficient state interest to uphold the law.  
Dissenting: [Blackmun, Brennan] The state interest is not ‘fighting drugs’ generally, but applying the statute in this case, where there is only a de minimum state interest.  

Significance:  Congress resisted this case, and passed the Religious Freedom Restoration Act to revive the pre-Smith CL.  However, the SC overturned the Restoration Act.
B.  Anti-Establishment.  Generally, the court applies the three part Lemon test: (1) The law must have a secular legislative purpose; (2) the principle or primary effect of the law must be one that neither advances nor inhibits religion; (3) The law must no foster ‘an excessive government entanglement with religion’.  
The general conflict in all-public / all-private / hybrid educational schemes.  All public schools would serve to reduce class-conflicts.  However, all private schools (JS Mill) would allow for a diversity of educational methods.  NB: Pierce v. Society of Sisters: the free exercise clause requires allowing parents to choose private schools for their children.  The idea is that there is a privacy interest involved with religion:  if children are to be indoctrinated, it must be done at the will of the parent, not the state.    
Zorach v. Clauson (1952) (CB 1547)

Facts: Court considers challenge to NYC law which permitted public schools to release students during the school day so they could attend religious-activities off campus.  

Holding: [Douglas] The state law is upheld as constitutional: it does not violate the ant-establishment clause.  

Rationale: The anti-establishment clause does not forbid all inter-mixing b/w state and religion.  Here, there is no state coercion or state sponsorship of specific religions.  
Significance: Compare to McCollum v. Bd. of Educ. (1948) where the SC struck down a state practice of permitting students to attend religious classes held in public school classrooms.  
Engel v. Vitale (1962) (CB 1550) → [Black] Court strikes down a state practice requiring the recitation of a “non-denominational” prayer, on the grounds that the prayer had an indirect coercive affect upon religious minorities (made many reference to a divine God, etc.)
Abington School Dist. v. Schempp (1963) (CB 1550) → [Clark] The court struck down a law requiring the reading of Bible passages and the psalms at the beginning of each school day.  

Wallace v. Jaffree (1985) (CB 1551) → [Stevens] Court struck down a state law authorizing schools to set aside a minute each day for “meditation or voluntary prayer.” The court found that the legislative purpose (Lemon prong 1) was predominately meant to promote religion / prayer as a favored practice.  

Lee v. Weisman (1992) (CB 1553) 

Facts: Challenge to a public school practice of allowing religious officials to give prayers at the graduation ceremony.

Holding: [Kennedy] The school practice is struck down as a violation of the anti-establishment clause.  

Rationale: Court relies heavily on the fact that students are essentially obligated to attend graduation ceremonies, and the prayer promotes a sectarian (not secular) interest.  The court is worried about the skape-goating of children who do not endorse the prayer, which serves as indirect coercion.  

Dissenting: [Scalia] Argues for an originalist understanding of the religious clause.  Traditionally, religious themes have been allowed in school and government settings.  The indirect-coercion worry voiced by the majority is ludicrous:  children can refuse to join in the prayer, and will not be seen as implicitly adopting in the message of the prayer.
Elk Grove → a state may permissibly require students to recite the pledge of allegiance.  

Santa Fe v. Doe (2000) (CB 1559) → [Stevens] SC strikes down a public high school program whereby the student body would vote for an individual to “solemnize” football games.  The said this had the effect of state-sponsored religion, and that there was no protection to minority interest not represented by the student body vote.  The solemnizing of games would have the effect of coercing students to accept majoritarian religious principles.

Good News Club v. Milford Central School (2001) (CB 1561) → Court upholds the use of public school facilities for extra-curricular religious meetings.  It would be unconstitutional viewpoint discrimination under free speech to exclude such religious activities from a limited public forum.    

Stone v. Graham (1980) (CB 1561) → the court strikes down a state law which required the posting of the Ten Commandments in public school classrooms.  There is no secular state purpose (fails first Lemon test).  

Epperson v. Arkansas (1968) (CB 1563) → [Fortas] court strikes down state law which prohibited the teaching of evolution.  The SC avoids relying on academic freedom (under first amendment), instead arguing that the state’s purpose was to stamp out a theory that conflicted with a literal Biblical account of man’s origin.  

Edwards v. Aguillard (1987) (CB 1564) 
Facts: Court considers challenge to state law which prohibited the teaching of evolution unless accompanied by instruction in “creation science.” 
Holding: [Brennan] The state law is unconstitutional under the anti-establishment clause.
Rationale: The court will not permit the state to impose “creationism” on the academic community, since creationism does not play a role in the scientific examination of evolution.  The state’s interest cannot be to expand academic freedom, since schools already have the ability to supplement the study of evolution with other theories.  Therefore, the law does not pass the first Lemon test.  
McGowan v. Maryland (1961) (CB 1568) → [Warren] the court says the state may have a secular purpose in Sunday-closing laws, and therefore, the laws do not violate the anti-establishment clause.  

Marsh v. Chambers (1983) (CB 1568) → [Burger] The court upholds the state practice of opening each legislative day with a prayer by a state-paid chaplain.  The court declined to apply the Lemon test.  Instead, the majority relies on the historical use of prayer in opening government sessions.  
Lynch v. Donnelly (1984) (CB 1570) 

Facts: Court considers challenge to city’s use of a Christmas display, which included both religious and non-religious figures.  

Holding: [Burger] The city practice is upheld as constitutional.  
Rationale: Majority opinion relies heavily on history (traditionally the state has sponsored certain holidays with religious significance).  The court found insufficient evidence that the promotion of religion was one of the legislative purposes.  The court finds any benefit to religion, here, to be remote and incidental.  
Concurring: [O’Connor] O’Connor is generally concerned with whether the state is endorsing a particular religion, but finds here that that people will take the display as secular.  

Dissenting: [Brennan] There is a clear religious message behinds the display, and the state in effect is endorsing certain religious views.  

Allegheny County v. ACLU (1989) (CB 1575) → the SC strikes down as unconstitutional a display of the nativity scene (standing alone) on the main staircase of a courthouse.  In the same case, the court allows a Jewish display since it was not standing alone (other secular symbols were present).  

McCreary (??) (Supp CB) → 10 Commandments are not allowed in courthouse, even though other historical-legal symbols were also present (Magna Carta).  Originally, the state had only allowed the 10 Commandments, but added other symbols to retain constitutional viability.  The court finds that the state’s purpose was sectarian, and strikes down under first Lemon test.  

Van Orden (???) (Supp CB) → 10 Commandments are allowed in public park, b/c other historical symbols were also present.  Court finds that the state purpose was reverse to Texan history, not the promotion of a particular religious viewpoint.  

C.  Funding of Religion 

Everson v. Bd. of Education (1947) (CB 1581) → [Black] Court held a state may pay to bus kids to / from a parochial school. A State can’t give tax money to a religious establishment but also can’t hamper citizens’ exercise of their religion so can’t exclude them from public welfare laws. Importantly, this money was going to the parents, not to the schools themselves. Significance:  Everson opens the possibility that some state funding is permissible. Court looks at 1) how broad the class of beneficiaries is and 2) who the aid recipient is.
Mueller v. Allen (1983) (CB 1584) → Court considers tax credit provided for education expenses to parents w/ kids at all schools (even religious). Court finds under Lemon, this is constitutional. The secular purpose here is making education more affordable + convenient. The deduction is for all types of schools’ expenses and thus has many beneficiaries. The deduction is going to parents, not money for schools.
Dissent (Marshall): This indirectly promotes religion b/c it reduces the price of private schools, making it more feasible to go there. Most of the deductions are going to religious school parents. 

Zelman v. Simmons-Harris (2002) (CB 1599) → Court considers state voucher program allows selected kids to go to religious or nonreligious schools. In practice, only religious schools were allowing kids to enter under the state program.  Court holds this satisfies Lemon: Better education is a dominant secular purpose (the school had the voucher program b/c the public schools were so dilapidated ; this gives an incentive to send kids to participating schools, not just religious ones; Money is going to the parents to make the choice, not to the schools directly.

Concurrence: O’Connor seems to think this just gives parents more control over where to send their kids, but practically the only schools taking these kids were private schools. 

VI. DUE PROCESS (CB 445-484)
13th Amendment frees slaves (Lincoln’s Amendment); 15th Amendment provide suffrage to blacks.

14th Amendment:  “ (1) All persons born or naturalized in the US and subject to the jurisdiction thereof, are citizens of the US and of the State wherein they reside. (2) No State shall make or enforce any law which shall abridge the privileges of immunities of citizens of the US; (3) nor shall any State deprive any person of life, liberty, or property, without due process of law; (4) nor deny to any person within its jurisdiction the equal protection of the laws.”

(1) serves to overrule Dred Scott (being born and naturalized in the US is sufficient for citizenship); (2) Privileges and Immunities; (3) Due Process (incorporation of Bill of Rights); (4) Equal Protection.  

Barron v. Baltimore (1833) (CB 446) [Marshall] → the fifth amendment takings clause does not apply to state legislation.

Slaughter-House Cases (1873) (CB 449) 
Facts: Ps claim their right to work is being infringed b/c they are outside the state monopoly grant (case comes prior to Sherman Act).  
Holding: [Miller]

Rationale: Miller identifies the Reconstruction Amendments as specifically aimed at remedying slavery.  Within the 14th Amendment, Miller dismisses EP and due process, and reads the P&I clause narrowly using a textual argument. Miller argues that P&I of the US must be a different domain than P&I of the states, and declines to include the right to work as a federal protected immunity.  Miller declines to consider legislative history and the dominant SC interpretation of the P&I clause.
Significance: Based on Miller’s reading of the 14th Amendment’s P&I clause, the SC will eventually incorporate most of the Bill of Rights thru the due process clause, giving us the legal oddity substantive due process.  Miller’s concern seems based on weak judicial review during this period, as well as a latent court-skepticism about federal court’s ability to review all state law.     
Saenz v. Roe (1999) (CB 459) → court strikes down a CA establishing lower welfare benefits for more recent arrivals to the state.  The court recognizes a constitutional “right to travel”, relying largely on EP.  
Edwards v. California (1941) (CB 460) → court invalidates a CA law prohibiting people from brining indigents into the state.  [Byrnes] locates the right to migrate in the commerce clause, [Douglas] concurrence locates right in 14th Amendment P&I clause.

Shapiro v. Thompson (1969) (CB 460) → [Brennan] Court uses EP to invalidate a state law denying welfare benefits to new state residents until they had lived in state for a year.  Followed in Memorial Hospital v. Maricopa (1974).  
Dunn v. Blumstein (1972) (CB 461) → [Marshall] Court invalidates TN law requiring residents to live in state 1 year before voting.  Court strikes down on EP grounds.  

Incorporation.  SC has used due process to incorporate (most of) the Bill of Rights, even though due process in CL has traditionally meant fair notice and hearing.  The court has selectively incorporated the Bill of Rights.  NB: Black (who would incorporate the first eight amendments); Harlan (who would incorporate all the amendments, but would allow different protections at the state and federal level).  
Current law on incorporation:

Incorporated: 
· Criminal → restrictions on search and seizures and warrants, right against double jeopardy and compelled self-incrimination, right to counsel, right to confront witnesses and compulsory process, right to speedy and public jury trial, ban on cruel and unusual punishment. 

· Non-criminal → freedom of free exercise, freedom from establishment of religion, freedom of speech, press and assembly, compensation for government takings.    
Not incorporated: 2d or 3d Amendments, right to jury trial for civil suits at CL 

Palko v. Connecticut (1937) (CB 469) → [Cardozo] Court argues that not all of the Bill of Rights protections have been incorporated (applied to the states via the 14th Amendment); court thus takes a “selective” approach in deciding whether specific amendments should be incorporated.  Could must determine if right is fundamental to justice in order to incorporate. [Black] → total incorporation is necessary.  Black does not entirely embrace the history of the Reconstruction Congress: he argues that incorporation should apply to the first eight amendments, but would not protect anything beyond those rights.  
Duncan v. Louisiana (1968) (CB 475) → [White] Court considers whether right to jury trial is protected in state prosecutions. D convicted of misdemeanor and was provided no jury during trail under state law.  Court finds that jury trial is a right ‘fundamental’ to American  scheme of justice historically (White thinks a jury trial is not necessary as a matter of abstract justice).    

Williams v. Florida (supra) → the state was no required to apply the same standard constitutional protection as federal government.  Court does not require 12  person jury at state level.  Connotative reading of constitution may permit different protections at the state and federal level.  

VII. SUBSTANTIVE DUE PROCESS (CB 485-513, 544-629)
	
	Speech/Religion
	Lochner
	Griswold
	Roe-Casey
	Bowers-Lawrence
	Cruzan-Glucksberg

	Right
	(1) Dignity

(2) Equality
	Work
	Marital association, Intimate association
	Intimate association
	Intimate association
	Right to life

	Compelling Secular Purpose
	Clear & present danger /  other compelling state interest
	(1) Harms to self (workers), (2) Harms to others (consumers), (3) Equality
	(1) Prevent extramarital, premarital sex, (2) prevent non-procreational sex
	Health and Safety of Mother;
Protection of fetus post-viability
	Sodomy
	Assuring sufficient consent, preventing death generally


Basic inquiry for substantive rights: Identify the constitutionally protected right in question (speech, religion, privacy, equal protection, etc.).  Determine the relevant compelling state purpose(s).  The state action must be narrowly tailored such that it does not compromise the basic right more than necessary. When no fundamental interest is violated, the court will apply rational basis review (deferential, permitting some over and under inclusivity).    


A. Lochner and progeny 

Lochner v. New York (1905) (CB 492)
Facts: NY law prohibited employing bakers for more than 60 hrs/wk; 10 hrs/day.  
Holding: [Peckham] The state regulation violates the right to work and the right to contract for livelihood.
Rationale: Court recognizes a non-enumerated constitutionally protected right (to contract).  Court allows that some regulation of labor market might involve significant state interests, but does not recognize state interests here (harms to employees, harm to consumers) as sufficiently distinct.  Peckham does not consider the state’s interest in leveling bargaining power (equality).  
Dissent: [Harlan] Empirical evidence suggests state regulation was meant to equalize bargaining power, regulation should be upheld.  Court should not naturalize injustice.  The history of law reveals that constitution protects equality not social Darwinism.
Dissent: [Holmes] The majority is accepting the principles of Social Darwinism, which is antithetical to the protections of the constitution.  
Significance: “Lochernizing” refers to the de-legitimization of a democratically-derived regulation without explanation (or when the court strikes down decisions which are best suited to democratic processes).  West Coast Hotel v. Parish (1937) overrules the logic of Lochner and allows state minimum wage regulation.  
Nebbia v. New York (1934) (CB 503) → [Roberts] Court permits states to regulate the minimum / maximum prices for milk.  Court cites right to contract, but argues that state regulation is consistent with legitimate state purpose (protection of consumers, health).  This case began the trend of SC stepping away from DP issues in economic domain.  
US v. Carolene Products (1938) (CB 507) → [Stone] Challenge to federal law prohibiting interstate shipment of “filled milk”.  Court holds that legislation affecting commercial transactions is only unconstitutional if shown not to rest on some rationale basis.  Congress has preeminence in economic domain.  Significance:  True judicial review is essentially confined to Bill of Rights, challenges to political process, laws directed against minorities.
Williamson v. Lee Optical (1955) (CB 509) → [Douglas] Court considers DP challenge to a state law that requires people to see an ophthalmologist before getting glasses.  Court give rational basis review (deferential) because no constitutional right is being violated, there are no suspect classes at issue, this issue seems best left to democratic process. 

B. Modern Substantive Due Process
1. Early Cases
NB: JS Mill’s On Liberty provides the framework for the protection of free speech as well as protection of privacy.  Mill introduces the harm principle as a condition of democratic majorities: activities should only be condemned or criticized if they result in a harm to others / self.  Mill also argued for state protection of background justice (race, gender, sexuality); and that offense to dominant majorities is not sufficient for state action.

Privacy had been accepted as a private tort right (Brandeis? And the 4th Amendment).  
Meyer v. Nebraska (1923) (CB 545) → [McReynolds] Court strikes down law banning teaching of foreign languages to elementary school children.  Court recognizes a parent’s right to determine upbringing of child, including language and moral traditions.  
Pierce v. Society of Sisters (1925) (CB 545) → [McReynolds] Court strikes down law which made it mandatory for parents to send their children to public school.  Education is a legitimate state interest, but parents have the right to educate their children as they deem fit (under free exercise).  

Skinner v. Oklahoma (1942) (CB 545) → [Douglas] State law required criminal convicted three times for felonies involving ‘moral turpitude’.  Majority emphasizes the privacy interest in marriage and procreation, and fact that law is not strictly tailored (includes larceny offenses but not embezzlement offenses).  

2. Contraception
Griswold v, Connecticut (1965) (CB 546) 
Facts: D convicted of disseminating information about contraception in violation of state prohibition.  

Holding: Law violates right to privacy under DP (right to marital association / intimate life).
Rationale: 
· “Specific guarantees in the Bill of Rights have penumbras , formed by emanations from those guarantees that help give them life and substance.  Various guarantees create zones of privacy.” [1st (right of association), 3rd (prohibition against peacetime quartering of soldiers), 4th (prohibition on unreasonable searches + seizures), 5th (self-incriminate clause), 9th (reservation to the people of unenumerated rights).]
· People have a right to birth control: Meyer, Pierce, Skinner.  
Concurrence: [Goldberg] 9th Amendment reserves rights not enumerated.  What rights are “fundamental” must be viewed as traditions and collect conscience of the people.  State may have interest in reducing extra-marital affairs, but statute is not well tailored for that purpose.
Concurrence: [Harlan] The protected right is not marital association, but intimate life generally. The state no longer has an legitimate purpose of limiting non-procreative sex.  

Dissenting: [Black] The court’s expansive reading of protections is use of  too much judicial power.

Eisenstadt v. Baird (1972) (CB 556) → [Brennan] Court strikes down law banning distribution of contraceptives on EP grounds but noted that the right of privacy is the right of an individual to be free from unwarranted government intrusion (suggesting Griswold is broader than privacy of married couples).  
Carey v. Population Services (1977) (CB 556) → Court strikes down NY law prohibiting sale / distribution of contraceptives to minors under 16. Plurality applies strict scrutiny b/c access to contraceptives is essential to decision to have children (a constitutionally protected right). Court holds state interest in discouraging sex among minors was insufficient to regulate.

3. Abortion
Roe v. Wade (1973) (CB 558)
Facts: Challenge to a TX law making it a crime to have an abortion, unless abortion is necessary to saving the life of the mother (under physicians advice).     

Holding: [Blackmun] State may not regulate abortions in the first trimester. State may regulate abortions (but not prohibit) in the second trimester so long as regulation is aimed at protecting the health / safety of the mother. State may prohibit abortion after viability of fetus BUT must provide an exception for the life / health of the mother.    
Rationale: 
· The right to privacy includes the right to intimate association (including the relationship of mother to child).  
· Court declines to extent full constitutional protections to fetus. Possible outcomes for legal standard: pre-fertilization, fertilization, quickening (movement by fetus – Catholicism), development of pain / pleasure receptors, brain activity, viability, birth, self-consciousness (approx. 2).  
Dissenting: [Rehnquist, White] Look at us! We have our head up our ass!

Significance: 

· Ely argues this decision should have been left to the democratic process.  

· Decision is often indicted for coming to early (before public debate had settled the issue).

Funding
Maher v. Roe (1977) (CB 569) → [Powell] Court sustained a state regulation providing Medicare benefits for childbirth but denying them for non-therapeutic, medically unnecessary abortions.  Brennan dissents.

Harris v. McRae (1980) (CB 570) → [Stewart] Court sustains a federal funding limitation which barred payment even for most medically necessary abortions (but not including abortions for rape / incest).  Court argues that woman’s right to privacy does not entitle women to funding for abortions.  
Rust v. Sullivan (1991) (CB 571) → [Rehnquist] Court sustains agency rule that restricted abortion counseling for projects receiving federal family planning funds.

Spousal Consent
Planned Parenthood v. Danforth (1976) (CB 568) → [Blackmun] Court strikes down state law requiring spousal consent for abortions in the first trimester.   

Parental Consent
Bellotti v. Baird (II) (1979) (CB 568) → [Powell, plurality] A state may involve a parent in a minor’s abortion decision so long as the parental involvement does not amount to a absolute veto (e.g. there is a judicial bypass procedure). State requirement of notification to parents is constitutionally permissible, HL Matheson (1981).  

Planned Parenthood v. Casey (1992) (CB 574)
Facts: Challenge to PA law requiring (1) a doctor to provide a woman seeking an abortion to give her information discouraging it + imposed a waiting period of 24 hours then to get it, (2) a minor to get consent of one parents or a judge’s order before aborting, (3) a married woman to sign a statement saying her husband had been notified, he was not the father, he forcibly impregnated her or she’d be hurt if she told him, (4) a report on every abortion re the facility, physician, patient + steps taken to comply w/ the law. Plaintiffs (including abortion clinics + doctors) sued claiming the act was unconstitutional.

Holding: SC strikes law as unconstitutional b/c it imposes an undue burden on a woman’s right to abort before viability. (1), (2), and (4) are upheld as constitutional; (3) is unconstitutional b/c it imposes and undue burden on the abortion right to abused women; provides a deterrent against abortions. “Unnecessary health regulations that have the purpose or effect of presenting a substantial obstacle to a woman seeking an abortion impose an undue burden on that right.”  
Rationale: 
· Basic right to abort in Roe is reaffirmed, but court rejects the trimester framework. 

· Medical science has changed the point of viability, but that doesn’t change the use of viability as the standard.  

· State retains the right to regulate abortions prior to viability so long as regulations are aimed at protecting the health / safety of the mother AND do not impose an undue burden on the woman’s right to abort.  

Concurring / Dissenting: [Blackmun] Roe should be fully affirmed; strict scrutiny should be applied (all provisions of PA fail this test); gender inequality provides a reason to protect woman’s right to choose.
Dissenting: [Rehnquist] Roe should be overturned, 14th Amendment does not create an all-encompassing right to privacy.

Dissenting: [Scalia] Limits on abortions should be left to the democratic process

Mazurek v. Armstrong (1997) (CB 588) → court upholds a Montana law permitting only physicians (and not physician’s assistants) to perform abortions.  Court found that even though the state permitted physician’s assistants to perform abortions previously, the new law did not impose an undue burden.   
Stenberg v. Carhart (2000)(CB 589) → court strikes a state law banning ‘partial birth’ abortions w/o an exception for the mother’s health.  Court adheres to Casey.

4. Family Relationships
Marriage

Loving v, Virginia (1967) (CB 591) → [Warren] Court strikes state ban on inner-racial marriage, arguing that DP protects liberty (freedom to marry has long historical recognition as being protected).  
Zablocki v. Redhail (1978) (CB 591) → Court strikes state law requiring a court order if a father paying child-support wants to get married, relying mostly on EP grounds but noting also DP.  

Turner v. Safely (1987) (CB 593) → [O’Connor] Court strikes law requiring prison approval before a prisoner got married. Court says marriage is a protected right, even in prison.    


Extended Family Relationships

Moore v. East Cleveland (1977) (CB 593) → [Powell, plurality] Court strikes down a zoning ordinance that limited housing to a single [nuclear] “family”.  Scheme was used against grandmother living w/ grandsons. Court uses strict scrutiny as argues that state intrusion into family life violates DP. Court notes error of Lochner + progeny, and says generally the court should be cautious in extending DP protections.
Belle Terre v. Boraas (1974) (CB 595) → [Douglas] Court upholds zoning ordinance very similar to Moore, arguing it represented “economic and social regulation” and that the court should be deferential to legislature.

Troxel v. Granville (2000) (CB 596) → [O’Connor] Court overturns court order granting grandparent’s visitation rights over objection of a mother (a fit custodian), arguing order violated mother’s SDP rights.  A state cannot intrude on a fit parent’s right to control kids.  

Michael H v. Gerald D (1989) (CB 597) → [Scalia plurality] CA presumed that a child born to a wife is legitimately a child of the marriage.  Michael H claims to be biological father not married to the mother. Scalia gives grand ol’ speech about how Originalism is more detailed than inquiries into abstract historical traditions [O’Connor signs off of the adherence to Originalism, citing tradition of court sometimes recognizing new rights (Griswold)].  [Brennan] Scalia has his head up his ass, he is ignoring the progressive nature of society.  The SC is not bound by the prejudices and superstitions of yester-year. Court can consider connotative reading.      
5. Sexuality
Bowers v. Hardwick (1986) (CB 600) 
Facts: Court considers GA law that defined sodomy as any sexual act that puts a sex organ in a mouth or anus.  Law was applied to homosexuals. 

Holding: [White] Court upholds statute under rational basis review.  The court defines right to privacy narrow and says the constitution does not cover a fundamental right for homosexuals to engage in sodomy.  

Rationale: Court distinguishes the rights in Pierce, Meyer, Skinner, Loving, Griswold, Roe. Fundamental liberties only include those deeply rooted in the nation’s history and traditions, and that is not the case for homosexual sodomy.  

Dissent: [Blackmun] Private life is protected; there is no compelling state interest.  

Significance: White is traditionally a connotative reader of the constitution, making this opinion curious.  Powell later regretted this decision, saying it hurt gay rights and promoted homophobia.

Lawrence v. Texas (2003) (CB 602)

Facts: TX law made it a crime for two people of the same sex to engage in certain intimate sexual conduct.  
Holding: Bowers is overruled; the state here is unconstitutional.  Consensual adult sex is protected under the constitution.    

Rationale: The states do not have a legitimate (secular) purpose in discouraging non-procreative sex.  The court cites comparative law developments which suggested that homosexual acts should not be criminalized.  People have the right to structure their relationships among one another.  
Dissent: [Scalia] Originalism rules; homosexuality is not rooted in historical tradition; court should not overrule Bowers when Roe, too, is under criticism and the court has no desire to overrule. 

Significance: The court did not extend Lawrence to gay marriage, leaving the issue of gay marriage to the state legislatures / courts.  Similarly, Lawrence did not extend to the right of homosexuals to adopt (this too has been left to the states).  

6. Death
Cruzan v. Director Missouri Dept of Health (1990) (CB 615)

Facts: Cruzan was in vegetative state, parents sought to remove her from life support after Cruzan showed no chance of regaining cognitive faculties. The trial court said the removal from life support was constitutionally required (state had no interest in keeping Cruzan alive). The high state court said the parents had not shown clear and convincing evidence that Cruzan would have wanted to be removed.  
Holding: [Rehnquist] Court affirms high state court: the Constitution does not forbid the state from having the ‘clear and convincing evidence’ safeguard.
Rationale: An individual has a constitutionally protected right to refuse medical treatment, but here there was no living will or clear evidence she would have wanted to be taken off life support.
Dissent: [Brennan] Family should be allowed to act as a proxy; it violate Cruzan’s interest if she would have wanted to be taken off support.

Washington v. Glucksberg (1997) (CB 618)

Facts: Court considers state law which prohibited assisted suicide.

Holding: State law is constitutional.  

Rationale: The court declines to extend the right to end one’s own life (which is not criminalized) to third parties (aiding and abetting suicide).  State legislatures have confirmed support for these laws by putting them up democratic vote. Traditionally, assisted suicide has been a crime; does not provide a violation of liberty or justice.  State has an interest is preserving human life; preventing suicide; avoiding a slip into voluntary (or involuntary) euthanasia (Netherlands study).

Concurrence: [O’Connor] State has an interest is protecting incompetent people, those not facing imminent death, situations where consent might not be truly voluntary. 

Significance: In Vacco v. Quill (1997) (CB 627), the court upheld a NY law prohibiting assisted suicide but allowing patients to refuse treatment.  This did not violate EP b/c these situations are sufficiently disparate. 
Dworkin + Rawls:  NY Times Review of Books – Philosopher’s Amicus.  An individuals right to suicide is protected under Casey and Cruzan, which compel an autonomy / religious right to choose to end your own life.  

VIII. EQUAL PROTECTION

Background:  Unlike the 14th Amendment’s P&I clause, EP had no predecessor language which the court could draw upon.  The central problem approached by the Reconstruction Congress was the extension of basic human protections to the states (cf. Madison’s worry).  The fact that some rights were not protected against the state led to the perpetuation of slavery, the Civil War.

The 13th Amendment was designed to end slavery.  Lincoln and Jefferson initially believed that incorporation of blacks would not succeed: they advocated colonizing ex-slaves abroad.  The minority voice (radical abolitionists) advocated the extension of basic human rights protections.  Radical abolitionists claimed that EP was about a reciprocity of moral commands: individuals under the burdens of citizenship must also get the protections thereof.
The Federalist 10 provided a framework for structural guarantees (federalism, SOP, check on factions) but left untreated the fear of super-factions.  Substantive rights provide a check on super-factions. The framers took religion to be the paradigm case.  Historically, America struggled most with slavery (racial super-faction) whereas in Europe the struggle was with Judaism (ant-Semitic super-faction).  

A. Rational Basis Review
Two major protections under EP: (1) Protection against the deprivation of fundamental rights; (2) Suspect Classifications: the Reconstruction Congress wanted to avoid the irrational race hatred that permeated pre-war America.  Rational Basis review is warranted otherwise. When fundamental rights / suspect classifications are not invoked, Lee Optical is controlling.
Rational Basis Review: [Strong version] “The classification must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation, so that all persons similarly circumstanced shall be treated alike.” (Royster Guano v. Virginia).  [Weak version] “When the classification is called in question, if any state of faction reasonably can be conceived that would sustain it, the existence of that state of facts at the time the law was enacted must be assumed.” (Lindsley v. Natural Carbonic Gas)

Tussman + tenBroek (LRev): “The Equal Protection of the Laws”.  Every law must be analyzed in terms of over and under inclusivity.  We can compare M (mischief to be remedied) to T (classification that includes or discludes a group from the sanction of law). 

· Congruence of inclusivity: when all M’s and T’s and vice versa [law is narrowly tailored and survives SS]  

· Over-inclusivity: M includes more than T, but all T’s are M’s [law will not survive SS, and doubtfully will survive rational basis review]  

· Under-inclusivity: M includes more than T’s, but all T’s are M’s. [Will not survive SS, but will normally survive rational basis review – the legislature normally may treat a problem in small parts]

· Over and Under Inclusivity: some (but not all) T’s are M’s and some (but not all) M’s are T’s. [not surviving of SS, but may survive rational basis]  

· Unreasonable laws: no M’s are T’s, no T’s are M’s [law does not survive minimal rational review]
Railway Express Agency v. NY (1949) (CB 647)

Facts:  Statute forbid people from advertising somebody else’s products on their vehicles (but people could advertise their own products).  

Holding: [Douglas] Although the law is under-inclusive of the state’s purpose, the court sustains the law.  “It is no requirement of equal protection that all evils of the same genus be eradicated or none at all.”

Rationale: The state interest is in avoiding a distraction for motorists and pedestrians.  The law is under-inclusive, but the court sustains the law under rational basis. NB: The court uses an abstract inquiry into the rational basis of the law, not relying on legislative history.  

Concurrence: [Jackson] The court should not Lochnerize, but EP is about structuring means not ends.  Equality is about everyone sharing the same burdens.  State law here is not irrational, court defers to legislative finding.
US Dept v. Moreno (1973) (CB 651) → [Brennan] Law limiting availability of food stamps to related households struck down under minimal rational review (example of court using the strong version of rational basis review.  Most SCs have used the weak version). See also Jimenez.  
Massachusetts v. Murgia (1976) (CB 653) → court sustains a law requiring police officers to retire at age 50.  Court declines to apply SS (age is not a suspect class) and will not consider the right to work a fundamental rights (Lochner).  NB: Marshall’s dissent rejects the rational basis-strict scrutiny dichotomy, and suggests a continuum of review is preferable.   
US RR Retirement v. Fritz (1980) (CB 655) 
Facts: Law had allowed RR workers to collect dual retirement benefits, which sent RR companies into bankruptcy.  Congress changed the law to allowed dual benefits for employees who had worked 10+ years, but denying dual benefits for the other employees. 

Holding: [Rehnquist] Court argues EP does not apply to social or economic benefits, and uses rational-basis review to uphold the law.

Rationale: Rehnquist ascribes his own state purpose: since there were solvency issues, Congress may apportion allocation of benefits based on dedication to company (# of years an employee worked).  

Significance: Note the different ways to determine state purpose: Rehnquist (could a hypothetical legislature have a rational purpose on these facts?); Brennan (look to legislative history to determine legislature’s purpose). NB: Brennan’s skepticism of interest-group influence on democracy.      
B. Suspect Classifications (Race as Paradigm Example for SS)
Suspect classification grew out of a response to racism. See H. below (“Why white men suck”) 

Express classification → law clearly classifies on the basis of race, ethnicity, or suspect classification.  

Implied classification → application of the law has the tendency (or practice of) providing an invidious classification. 

Permissible classifications → classifications for remedial measures (Affirmative Action, Bussing in Brown, strong state purpose in Korematsu).  

De Jure Discrimination → laws passed with a racially-motivated state purpose (or a jurisdiction with a history of racial invidious laws)
De Facto Discrimination → laws which have a disadvantaging impact or effect (or a jurisdiction w/o a history of racially invidious laws)
Express Classifications:

Strauder v. West Virginia (1880) (CB 667) → [Strong] WV law allowed only whites on juries.  Court relies on Reconstruction Congress’ purpose for EP (ending racism + providing equal citizenship).  The state purpose in juries is ensuring competence, making the law over and under inclusive.  NB: Court’s analogy to the subjugation of Irish-Catholics. Extended to allow women on juries in Taylor v. Louisiana.
Korematsu v. US (1944) (CB 668)
Facts: FDR Executive Order created a program subjecting Japanese to curfew, detention, and exclusion from the west coast (in response to Pearl Harbor and declaration of war).    

Holding: Court sustains law even against SS analysis (noting substantial state interest)
Rationale: Court distinguishes b/w invidious classifications and permissible classifications in attempting to uphold this express classification.  
Dissent: [Murphy] The law doesn’t even survive a rational-basis analysis.  Note: Britain never persecuted Germans living in Britain, despite the fact that England has no written constitution.  

Significance: SC sometimes cites this case for application of SS when racial classifications are used.  
Loving v. Virginia (1967) (CB 681)

Facts: Court considers constitutionality of ban on inter-racial marriages (anti-miscegenation laws)
Holding: [Warren] The law is unconstitutional under SS analysis.  
Rationale: The statute does not comply with EP merely b/c it applies equally to blacks and whites.  Racial classifications require the most heightened scrutiny.  Racial classifications are just another means of asserting white supremacy, which the 14th Amendment forbids.
Significance: Ant-miscegenation laws also violate right of privacy.  Compare McLaughlin v. Florida (court strikes down law prohibiting inter-racial fornication).  Richards: the SC addressed this well after Brown b/c anti-miscegenation is consistent with an originalist understanding of the EP clause.  

Palmore v. Sidoti (1984) (CB 683) → Mother was awarded custody of daughter, but upon mother’s remarriage to a black man, court rewards custody to daughter’s biological father using “best interest” standard. The SC finds the custody ruling of the lower court had been based entirely on race. Mother was still fit guardian.  Richards: we do not allow the state to naturalize justice.  Court applies SS, finds an invidious classification and strikes custody ruling.

Cf. Cases restricting the use of racial classifications: (CB 684)
· Anderson v. Martin → SC strikes down law requiring candidates’ race on ballot cards.

· Tancil v. Woolls + Virginia Board of Elections v. Hamm → SC strikes law requiring separate lists for white and blacks in voting, tax, and property records. SC sustains law that every divorce decree indicate the race of husband and wife (for “statistics”).       
· Lee v. Washington → SC strikes law requiring racial segregation in prisons.  Alabama argued there had been history of race riots / violence.  

· NB: Class discussion on genetic evidence for statistics / health v. pseudo science.  

Implied Purposeful Discrimination. Two questions: (1) although the statute is neutral on its face, is it applied in such a way that it has a disproportionate impact on a minority? (court considers under EP) (2) given the disproportionate impact, is there a  possible non-racist purpose which could justify or rationalize this disproportionate impact? 
Discriminatory Purpose: must be shown in all contexts (Arlington Heights) except education and voting rights.

Title VII: A disproportionate impact on a racial minority immediately triggers a statute violation, which the employer must rebut with a showing that the exam / promotion device is legitimately tied to job performance.  (Congress passed the P friendly standard b/c of recognition of historical educational hurdles for minorities + the effect that will have on job placement).
Yick Wo v. Hopkins (1886) (CB 685) → [Matthews] SF ordinance required laundry owners to get permission from a board of supervisors. Ordinance was facially neutral, but was only applied to Chinese in fact.  Court found there was no non-racist purpose that could explain the disproportionate impact.    
Gomillion v. Lightfoot (1960) (CB 687) → court strikes down Alabama law redefining city boundaries, which drew-out a load of black voters but virtually no white voters.  Court found there was no way to understand how the city lines had been redrawn other than to conclude that disenfranchisement of black voters was the purpose.

Griffin v. County School Board (1964) (CB 687) → one of the counties implicated in Brown started closing its public schools and then subsidizing white kid’s private schools educations.  There was no facially discriminatory law, but the practice was having a clear disproportionate impact w/o legitimate justification for disparity.  Court lays smack down, asserts dedication to Brown. 

Palmer v. Thompson (1971) (CB 687) → [Black] State closes public swimming pools instead of desegregating (under post-Brown decision).  Court determines that if white people will deny themselves a benefit, there must be some logic to allowing it (either b/c it deprives races equally, or b/c people can demand pool democratically).  
Washington v. Davis (1976) (CB 688) → [White] DC Police officer exam had disproportionate failure rate for blacks.  Ps claimed there was no purposeful discrimination, but disproportionate impact.  Court does not apply Title VII, instead relies on EP.  White argues there are possible reasons for the disparate impact other than racism, so upholds the exam.    
Arlington Heights v. Metro Housing (1977) (CB 692) → [Powell] SC reaffirms Washington v. Davis principle that an EP violation requires a showing of discriminatory purpose, express or implied (a showing of disparate impact is not sufficient). Case re: a city’s refusal to re-zone in order to permit two-story houses in some neighborhoods.  
Rogers v. Lodge (1982) (CB 694) → [White] Court determines that discriminatory purpose may be shown by circumstantial evidence.  Court considered an at-large districting system which had the effect of permitting the political majority to elect all the government positions.  Court determines that evidence of historical discrimination is relevant to inferring purposeful discrimination.  Also note: the court is worried about disproportionate impact + the 15th Amendment, which may be the reason it will allow circumstantial evidence in this case.  And that’s Blind Date.  I’m Roger Lodge. See you same time tomorrow.

Hunter v. Underwood (1985) (CB 696) → [Rehnquist] Alabama constitution disenfranchised persons convicted of crimes involving “moral turpitude”.  Rehnquist finds even more racism in the record than HE can handle, and says the discriminatory record and the disparate impact on blacks are sufficient for EP violation. Under Rogers, since voting rights are implicated, discriminatory purpose was not needed (just disparate impact).   
C. Racial Segregation
History:  Ante-bellum Radical Abolitionism focused on freeing slaves, not granting equal rights.  Only after the war when the Reconstruction spread race-based (as not just slave-based) injustices did the radical abolitionist begin to advocate equal rights and constitutional protections.  Rights and protections to minorities only expanded after the public slowly accepted racial equality.  NB: The Hayes-Tilden Compromise of 1877: the north removed troops from the south, essentially leaving enforcement of the Reconstruction Amendments to the states, allowing renewed racism to grow rampant.  
Plessey v. Ferguson (1896) (CB 671) 
Facts: State law required segregation of railroad passengers.  
Holding: [Brown] Court holds that 14th Amendment was intended to end racism, whereas “separate but equal” is constitutionally sound for ‘social’ rights. 
Rationale: The court cites originalist history re: segregation and anti-miscegenation laws in existence at passage of 14th Amendment.  SC argues that the legislature may act in accordance with customs and traditions, for the sake of promoting the “public good”.  And apparently the court isn’t just trying to be clever in letting a justice named “Brown” write the majority opinion. 
NB: Plessey distinguished both Strouder (racial classifications for jury duty) and Yick Wo (discriminatory enforcement).  

Dissent:[Harlan I] The two races cannot remain apart; separate-but-equal is fallacy given social realities. Harlan compares this to Dred Scott.

Brown v. Board of Education (I) (1954) (CB 673) 
Facts:  Case brought by NAACP as progressive movement to end segregation.  The NAACP thought (professional) education was the most strategic place to start.  
Holding: [Warren]
Rationale: 

· The court argues that Plessey’s Originalism is ambiguous in this case, since there was no public education system in the South during the passage of the Reconstruction Amendments
· Warren argues against Originalism generally, and gives a connotative reading to EP.  

· American outlook on racism had changed since Reconstruction.  NB: Truman demands desegregation of military b/c of black involvement in WWII.  

· Court uses Gaines and Painter (court finds separate is not equal in higher education.  But compare McLauren (separate seating arrangements permissible)).  

· Warren extols education; role it plays in producing good citizens. 

· NB: Footnote 5 citation to social science

Significance:  Decided during Civil Rights movement.   
· Extended to apply to federal level in Bolling v. Sharp (logic of Brown applies to DC public schools) (court uses DP not EP since only the former applies to federal government).
· Mayor of Baltimore v. Dawson (desegregated beaches)

· Gayle v. Browder (desegregated buses)

· Holmes v. Atlanta (desegregated gold courses)

· New Orleans City Park v. Deteige (desegregated parks)

· Cooper v. Aaron (1958) SC reaffirms Brown despite resistance in Little Rock, Ark.

Brown v. Board of Education (II) (1954) (CB 679) →  school authorities have the initial burden of figuring out how to desegregate individual schools.  Lower courts are to hear cases challenging desegregation schemes, and are to use equitable principles / flexibility in shaping remedies.  Enforcement of Brown to occur “with all deliberate speed.”

Weschler’s proposed neutral principles for Brown and its progeny:

· Whenever a state deprives a fundamental right, there is a constitutional violation.  BUT Brown was extended beyond the school room to facilities where there was no fundamental right in question (e.g. swimming pools)

· The classification of race is per se unconstitutional.  BUT this does not explain the court allowing affirmative action / remedial race measures.

· The motivation for a classification can’t be rooted in racism.  BUT this logic would extend to gender equality, which Weschler rejects.  Also, requires the courts to be sensitive to motive (which they are unequipped to handle).
· Brown serves to protect associational liberty.  BUT this fails to explain why whites parents can’t choose to have their kids only associate with other whites.
Green v. County School Board (1968) (CB 698) → [Brennan] District implemented a “freedom of choice” policy in response to Brown. Court found this was inadequate means of desegregating, since it had the effect of leaving most school facilities either all-black or all-white.  
Swann v. Charlotte Board of Education (1971) (CB 698)

Facts:  Court considers a desegregation plan in a de jure district.  The lower court had ordered a remedial plan that would redraw district lines and make use of student bussing.
Holding: Court affirms lower court order; argues that lower courts have broad remedial power when dealing with desegregation in a de jure district.
Rationale: Court emphasizes that massive restructuring of district lines and bussing may be necessary to remedially change de jure segregation. You can also designate locations for new schools, and have faculty/ staff that mirrors the community.    
Significance: Cited as the leading remedial case under Brown.

Keyes v. School District (1973) (CB 699) → [Brennan] Court extends “broad remedial power” of lower courts to any jurisdiction where there has been a finding of purposeful discrimination (de jure), even if this purposeful integration only occurred in a specific part of the district.  

Milliken v. Bradley (1974) (CB 700) → [Burger] Court qualifies Keyes: an inter-district remedy to desegregation is too broad if the finding of purposeful segregation only occurred in part of the district. A showing of purposeful segregation affecting inter-district segregation is necessary for a court to order an inter-district remedial plan.  The court declines to follow Swann when there has been no showing of dejure segregation.  

Missouri v. Jenkins (1990) (CB 701) → [White] The lower court implemented a $450 million desegregation plan, and raised the district property taxes to finance the remedial measure.  The SC reversed, saying a court cannot raise property taxes unless absolutely necessary (no other plan was feasible).  

Oklahoma v. Dowell (1991) (CB 702) → [Rehnquist] A school district subject to a integration plan complied with court order, then passed a law allowing kids to voluntarily transfer schools after lower court had terminated its jurisdiction.  Court considers challenge to voluntarily transfer law, where it was argued that this would re-segregate the schools.  The SC finds past compliance with remedial measures probative.  Richards: the court is moving away from active enforcement of Brown in the absence of a showing of dejure segregation.  Followed in Freeman v. Pitts (1992).

US v. Fordice (1992) (CB 703) → [White] The SC applies Brown to state run higher education.  Although all-black colleges were never used to perpetuate racism, the court finds that America has become racially mature and need not have higher education facilities that are segregated.  
Hunter v. Erickson (1969) (CB 704) → [White] Court strikes down a state law which forbid the use of race in regulation of housing (without approval by a majority of voters).  The SC founds this was unacceptable under EP: although it did not expressly distinguish b/w races, it had the effect of disadvantaging minority groups (the beneficiaries of remedial housing plans).   
Washington v. Seattle (1982) (CB 704) → [Blackmun] A state law forbid school districts from requiring bussing to schools other than the closest school to student’s residence.   The SC strikes down the law b/c it had the purpose of frustrating desegregation / bussing.  

Crawford v. Los Angeles (1982) (CB 706) → CA said that state courts could not order bussing or desegregation unless a federal court would do the same.  The court allows the limitation of bussing despite Washington v. Seattle b/c this was a de facto area. [Marshall, dissent] This case is similar to Washington and so the law should be overturned.
D. Affirmative Action The court has always allowed racial classifications remedially when used to remedy dejure segregation, but the court has been split over whether racial classification may be used remedially without a showing of purposeful segregation.  

1. Views: 

2. Alex Bickle → any use of immutable characteristics is per se unconstitutional (adopted by Powell)

3. Ely, Dworkin → if a classification is not the result of irrational race hatred, but instead is a remedial measure, then it is constitutionally permissible: the majority has voted a burden on itself to rectify past wrongs.  (adopted by Brennan)

4. Scalia → statistical inequity is not sufficient to approve remedial measures; there must be a finding of explicit injustice to warrant the use of racial classifications.  

5. Marshall → racial classification are allowed when remedial, even without a showing of explicit injustice (this view is sensitive to the idea that black have been discriminated against institutionally).  

Regents of UC v. Bakke (1978) (CB 708)

Facts: UC Davis medical school set aside 16 spots specifically for minority students.  Evidence suggested that the average GPA, MCAT scores of those students was significantly lower than the average for the medical school overall.  

Holding: [Powell] The quota system employed here does not survive SS.  SC court strikes down school’s affirmative action scheme.  
Rationale: All racial / ethnic demarcations call for strict scrutiny, even if those classifications are used remedially (cf. Bickle).  Racial classifications may not be used when in defacto jurisdictions - it is not always clear that racial classifications are being used benignly.  The state may have an interest in affirmative action (diversity of student body improves educational experience) but this may not be done via quota. Harvard is paradigm example of a permissible system (where race / ethnicity / unique background are considerations for admissions, but no specific quotas are used).  
Dissenting: [Brennan] The scheme should be upheld: racial classifications used remedially should be analyzed under intermediate scrutiny (not rational basis – court should ensure that scheme does not adversely effect other minority groups). Intermediate scrutiny: an important state purpose which is being substantially pursued.  Brennan thinks the Bakke scheme is more honest / transparent than the Harvard method.

Significance: Justices disagree over whether Title VI applies: Powell and Brennan think Title VI tracks EP analysis, whereas Rehnquist and Stevens think Title VI is authoritative in itself.  

Grutter v. Bollinger (2003) (CB 718) → [O’Connor] Challenge to a law school affirmative action scheme (of the Harvard variety) that promoted diversity. O’Connor adopts the Powell SS view, but upholds the scheme b/c the state has an interest in making education diverse so long there is no quota system, race is not used rigidly.  Compare to Gratz v. Bollinger (2003) where court struck down a schools affirmative action scheme because it allotted “points” to applicants who were minorities.   Rehnquist found this scheme was not narrowly tailored.    

Wygant v. Jackson Board of Ed. (1986) (CB 736) → [Powell] The court strikes down a minority-preference scheme for teacher lay-offs.  Unlike admissions, firing is depriving someone of their livelihood to work.  The court found less intrusive means of fighting discrimination (hiring goals) were available.  
Funding / Contract 

Fullilove v. Klutznick (1980) (CB 737) → [Burger] Federal law required 10% of federal funds granted for public works to be used to employ minority contractors. Powell argues that Congress had made a finding of dejure segregation which warranted the use of racial classification in allocating use of federal funds (using intermediate scrutiny).       

Richmond v. JA Croson (1989) (CB 739) → [O’Connor] Richmond found that although half the city was black, less than 1% of city construction contracts had been given to minority contractors. Richmond passed law setting aside 30% of city contract for minorities.  The SC strikes down the law, and declines to apply Fullilove. There was no clear indication that there had been purposeful discrimination. Court references Ely: this is not an example of the white majority imposing a burden on itself, since blacks are the majority in this municipality.  
Metro Broadcasting v. FCC (1990) (CB 749) → [Brennan] SC applies intermediate scrutiny to allow federal preference for minority broadcasters.  The logic of this case is overruled in Adarand.

Adarand Constructors v. Pena (1995) (CB 750)
Facts: DP claim against federal government’s minority-preference schemes in allocation of public works contracts.  

Holding: [O’Connor] All race/ethnicity based classifications are subject to strict scrutiny. Case remanded to lower courts to comply with SS requirement.  

Rationale: All race-based classifications are pernicious, so must be narrowly tailored to distinct government purpose.  Court adopts the Powell approach (O’Connor is the swing vote) over the Brennan approach.  
Significance: Overrules Metro Broadcasting but reserves Fullilove.  Dissenting opinions emphasize that the SC can distinguish between invidious and benign (remedial) classifications.  
Electoral Redistricting Cases
Shaw v. Reno (1993) (CB 759) → [O’Connor] NC got new seat on House of Representatives.  The state redrew district lines to permit a black-majority district.  The districting scheme is struck down b/c the irregular shape of the districts was clearly due to exclusively race-focused purposes. Souter: SS should not apply b/c voting rights will take into account race / ethnicity.  Voter disenfranchisement or voter dissolution necessary to overturn law.  
Miller v. Johnson (1995) (CB 763) → [Kennedy] Court follows Shaw to strike down a redistricting scheme.  Shape of districts alone is not dispositive, but may suggest that lines have been drawn exclusively for race-based purposes, which is impermissible.  Racial / ethnic lines are a legitimate consideration for redistricting, but race can not predominate in the redistricting process.  Followed in Vera v. Bush → race may be relevant to redistricting, but may not be used exclusively in redrawing districts.  See also Lawyer v. DOJ (redistricting upheld b/c race was not used exclusively)
E. Gender as Suspect Classification
Paradigms of Illegitimate Classification:

	Religion

1. Prejudice

   a. Abridgement of basic rights

   b. Stereotypes

2. Irrelevant to any legitimate state purpose


	Race (ethnicity)

1. Immutable fact

2. Salience (obviousness)

3. Irrational prejudice

   a. Abridgment of basic   rights

   b. Dehumanizing stereotypes

4. Irrelevant to any legitimate state purpose

5. Powerlessness

   a. Not permitted to vote [until VRA]
   b. Very small isolated minority [when get vote]


	Sex difference (Maccoby & Jacklin)

1. Procreate/lactate

2. Test results

a. Verbal/mathematical

b. Non-spatial/spatial

c. Nurture/aggressive

3. Physical strength




Note the historical connection b/w radical abolitionism and the birth of feminism.  
Women get the right to vote with the 19th Amendment (1920)

Lines of cases: (a) Invidious Classifications (women denied benefits given to men) (Reed, Frontiero, Stanton, US v. Virginia, Rosker), (b) Implied Stigma (men denied benefits given to women) (Craig, Hogen, Or, Michael M., Kahn, JEB) (c) Working women v. Working Men (Weiberg, Califano, Schlesinger), (d) Disparate Impact (Feeney) 

Bradwell v. State (1873) (CB 771) → the SC holds that EP does not apply to sex discrimination (here, law forbidding a female from practicing law), even when express.  Court argues that gender differences are innate in nature.
Goesaert v. Clearly (1948) (CB 772) → [Frankfurter] Court upholds a state law which requires women bartenders to be under the supervision of a man (father or husband).  Despite right to vote, increasing evidence that women can perform same job functions, the court argues that gender lines are permissible (applying rational basis review b/c there is no violation of a fundamental right).  

(A) Invidious Classifications (women denied benefits to men)

Reed v. Reed (1971) (CB 772) → [Burger] Court declines to apply SS for gender classifications, but strikes down a law under rational basis review.  The court strikes down a law preferring men over women in the appointment of administrators of estates.  Although the state had an interest in efficient administration, there was no rational purpose to draw the line at gender. Richards:  the court is clearly using something more than rational analysis, suggesting for the first time that gender classifications may be suspect.  
Frontiero v. Richardson (1973) (CB 773) → [Brennan] Federal law afforded male members of the armed forces an automatic dependency allowance for their wives but requiring servicewomen to prove that their husband were dependant.  Court uses heightened scrutiny to strike down law.  Brennan makes analogy of sex classifications to race classifications, citing immutability, salience and irrational prejudice. Brennan thinks powerlessness is not a political representation issue, but tied to irrational prejudice. 

Cf. Ely’s resistance to using gender as a suspect classification: women are electorally represented, so the court should not meddle in legitimate democratically-derived laws. 
US v. Virginia (1996) (CB 781) → [Ginsberg] VMI excluded women.  Court strikes down school policy under intermediate scrutiny, finding that none of the elements central to the school (intense training, adversarial method, male privacy) were inconsistent with allowing women.  The state need establish a “exceedingly persuasive” purpose in order to classify on gender lines.     
The court also strikes down a remedial plan offering a separate facility for women b/c the facility was not of equal caliber of character (citing Sweatt). Rehnquist concurs (separate but equal may satisfy EP for gender-specific schools); Scalia dissents (all-male schools have been historically recognized as valuable).  

Geduldig v. Aiello (1974) (CB 793) → CA disability insurance system did not cover pregnancy and childbirth.  Court sustains policy against EP attack, since this is not express gender classification.  Just b/c a law has an effect on one gender alone does not mean that the law fails constitutional analysis.  [Congress ends up rectifying the result by changing the law]
Rostker v. Goldberg (1981) (CB 796) → [Rehnquist] Challenge to Military Service Act which authorized the president to draft men (and not women).  The SC noted the usual deference to Congressional decision re: the military and war powers, and emphasized that the military had considered not confining the draft to men.  The government had an efficiency interest in only recruiting men since women (by other law) were ineligible for combat duty. [NB there is now full integration of both genders in the military, with the exception of combat duties.]

(B) Implied Stigma (men denied benefits to women)

Kahn v. Shevin (1974) (CB 807) → State law provided a property tax exemption for widows but not widowers.  SC upholds law, saying state may have an interest in remedying past discrimination against women (case comes before Craig).  Brennan dissent → the court should use heightened scrutiny, not rational relation review.  Women might be stigmatized by legislation intended to “help” them as a class. Richards: probably no longer good law post Craig.

Craig v. Boren (1976) (CB 775) → [Brennan] State law forbid drinking alcohol for men under 21 but only 18 for women.  The court strikes to statute under intermediate scrutiny (important government objective + state tied to that objective), finding no legitimate state purpose in drawing the distinction b/w genders.  The law was also curious in that it forbid sale but not consumption.  Even state laws giving advantage to women may have the effect of affirming the ‘pedestal’ or idealization of females.  

Mississippi University for Women v. Hogan (1982) (CB 778) → [O’Connor] Court strikes down school policy that forbid males from enrolling in a nursing school. The court applies the same analysis that disadvantage men as women when an express gender classification is involved.  The state made no showing that all-female nursing schools were necessary.  The policy also validated the stereotype that only women can be nurses.    

Caban v. Mohammed (1979) (CB 799) → [Powell] SC considers NY law granting the mother but not the father of an illegitimate child the right to block the child’s adoption by withholding consent. The court found no legitimate reason for the state to distinguish the right on gender grounds.  

Michael M. v. Superior Court (1981) (CB 794) → [Rehnquist] The SC upheld CA’s statutory rape law which punished the male (and not the female) for statutory rape.  The court said the state had a legitimate purpose in just punishing men since (a) they didn’t have to deal with illegitimate pregnancies, (b) imposing criminal penalties on females would reduce the incentive for females to tell authorities.  Brennan dissents: the law was motivated by the outmoded notion that women are pure and their chastity need be protected.  

JEB v. Alabama (1994) (CB 780) → gender-based peremptory challenges are unconstitutional.

Ore v. Ore (1979) (CB 807) → [Brennan] SC strikes down law authorizing state courts to impose alimony obligations on husbands but not on wives. Following Craig, the court finds that the scheme did not need to rely on gender when there are other ways (individualized hearings and data) that are better indicators than sex.

(C) Working Men v. Working Women.  
It’s now a per se rule that these kinds of laws aren’t permitted. Any perpetuation of gender discrimination in job markets is not ok, otherwise it’s a clear gender based disincentive for women who choose to work.
Weinberger v. Weisenfeld (CB 808) → Court strikes a SS provision that allowed widows to collect on husband’s death, but did not allow widowers to collect on wife’s death.  The SC found that clear purpose of the law was discriminatory in nature, depriving women of relying on compensation to her spouse.
Califano v. Webster (1977) (CB 808) → SC upholds Social Security Act’s provision that allowed females to exclude from her “average monthly wage” her three lowest.  The court held this was a benign classification which helped remedy the long history of the disparate treatment of women.   
Schlesinger v. Ballard (1975) (CB 810) → law gave advantage to women in competitive advancement in the military.  The military did this to remedy past and present discrimination.  Court used deferential rational review.  Brennan dissent → court should apply strict scrutiny, this might have the effect of perpetuating gender stereotypes.
(D) Disparate Impact

Personnel Admin of Mass v. Feeney (1979) (CB 803)

Facts: MA law granted preference to veterans for state civil service positions.  Most veterans are men.

Holding: The court rejects a disparate effect challenge to the MA law. A disparate impact claim requires a showing that the legislature had some purpose of discriminating.  Awareness of a disparate impact alone is not sufficient for a EP claim.  

Rationale: Court extended logic of Washington v. Davis; Arlington Heights: EP requires equal laws, not equal effect.  First, the court must examine if the law serves a legitimate purpose, second, the court must ensure the state was not motivated (invidiously) by the disparate impact on the sexes.  The law here is justified b/c the state was not motivated by gender differences.

Dissent: Awareness that there will disparate impact means the government must also show the classification is sufficiently tailored to job performance, which was not done here.  
F. New Suspect Classifications
1. Alienage  Richards:  Court is worried about irrelevance of state purpose and powerlessness in treating alienage as suspect. NB: Commentators not that that in the background, the court is using preemption rather than EP.  When Congress gives clear support for a plan discriminating against aliens, then the SC upholds. (Bernal v. Fainter; Mathews v. Diaz).  Exception: Hampton v. Mow Sun Wong. The court usually gives more scrutiny to examining state power to classify / discriminate:
Graham v. Richardson (1971) (CB 811) → [Blackmun] SC holds that state’s cannot deny welfare benefits to legal aliens.  Court found heightened judicial scrutiny appropriate, aliens are “a discrete and insular minority.” Aliens pay taxes into the system, so there is no reason to deny them relevant rights.

In Re Griffiths (1973) (CB 811) → [Powell] SC follows Richardson and strikes down state law excluding aliens form the legal practice.
Sugarman v. Dougall (1973) (CB 811) → [Blackmun] SC strikes down law forbidding aliens from state service positions.  SC found the law too broad (covered “menial” positions as well as high government posts).  Begins the “Dougall exception”, whereby the state is able to classify aliens when it is central to citizenship, followed in Foley and Ambeck.
2. Illegitimacy

Cases are all over the place. Richards: deprivation of benefits counts more than mere ‘subordination’ of benefits.   

Levy v. Louisiana (1968) (CB 815)  → law forbidding unacknowledged illegitimate children the right to recover for wrongful death, SC strikes down using unspecified standard. 

Trimble v. Gordon (1977) (CB 816) → Court strikes down law forbidding intestate succession to nonmarital children (like Lalli).  Court found need for more legitimate state purpose.

Lalli v. Lalli (1978) (CB 816) → Court upholds NY law forbidding nonmarital children from inheriting from their fathers by intestate succession unless there was a judicial finding of paternity made during the father’s lifetime.  Court found valid state interest in orderly disposition of property at death / avoiding fraud.
3. Mental Retardation

The SC has been willing to recognize mental retardation as a suspect class, but not mental illness.  

Cleburne v. Cleburne Living Center (1985) (CB 818) → [White] TX town denied permit to people opening group home for mentally retarded.  Court will not recognize mental retardation as a suspect class, but found the denial of the permit failed rational basis analysis (city did not show that it had some scheme in mind). Brennan → would apply intermediate scrutiny, b/c there are elements to classification that are suspect.    
4. Sexual Preference (compare to sex discrimination, religious protection, privacy)
Romer v. Evans (1996) (CB 825)

Facts: Colorado Constitution amendment forbid state from passing anti-discrimination legislation designed to protect homosexuals.  

Holding: [Kennedy] Amendment struck down under rational review.  Sexual Orientation is not a suspect classification, but amendment fails rational review (there are clear elements of hostility to homosexuals).  
Rationale:  Court rejects state argument that this amendment was designed to puts homosexuals on an equal footing, finding the opposite to be true.  Since the amendment was targeting anti-discrimination legislation already passed, the court found too disparate an impact for the amendment to survive rational basis scrutiny.  Case came before Lawrence overruled Bowers. Court notes problem with state trying to curtain political movements of minority groups.  
Dissent [Scalia] There is conflict with the majority opinion and the criminalization of polygamy. 

NB:  Circuit courts have upheld “don’t ask don’t tell” policy.   

5. Poverty

Poverty itself has never been a suspect classification.  Linked to the problem that the constitution doesn’t protect minimum welfare rights. Exception:  the court grants protection of indigent access to courts.
G. Strict Test: Fundamental Rights and Beyond (Minimum Welfare Rights)
1.  Voting Rights

· 1) State totally denies the right to vote → Supreme Court strikes these cases down. 
· Poll Tax Cases (Harper)
· Property Tax (Cipriano)
· Ownership as a requirement of right to vote (Kramer)
· Residency requirement (must live here 6 mo.)
· Enrollment requirements (Kusper)
· Candidate Access cases (White Primary Cases, Smith v. Allwright, Terry v. Adams)
· 2) Weighting Cases (state is weighing representation choices) → Supreme Court has a more difficult time with these
· One person, one vote cases - all voting districts must have the same number of people in them (Reynolds)
· Racial gerrymandering cases (no racial gerrymandering – Gomillion)
· Political gerrymandering - Davis
· Voting power dilution cases (appear under EP + under the Voting rights act of 1965)
· Proportional Representation – other countries are more interested in this than we are. This leads to much higher rates of political participation.
a. Total Denials (SC will strike down unless re: criminal disenfranchisement).  

Harper v. VA State Board of Elections (1966) (CB 839) → [Douglas] VA imposed a $1.50 poll tax.  SC strikes down law.  Douglas argues right to vote is basic to having a democracy, which is necessary to other human rights protections.  [Harlan] dissent argues from originalist perspective voting rights had been tied to property ownership.  
Kramer v. Union Free School Dist (1969) (CB 841) → [Warren] NY school board required property ownership in community in order to vote.  Warren applies heightened scrutiny, says law doesn’t achieve tailored state purpose (having only voter interested in community education).  Richards:  Warren + Ely show skepticism that representative democracy can impose its own voting standards on itself.  
b.  Weighting Cases
Baker v. Carr (1962) (CB 846) → court first recognized that EP challenges to legislative apportionments were justiciable.  Case came after political controversy b/c states refused to redistrict to maintain majority party incumbency.  

Reynolds v. Simms (1964) (CB 847) → [Warren] SC considers challenge to malapportionment of the Alabama legislature.  Warren argues right of suffrage is fundamental, applies heightened scrutiny to strike apportionment.  Location (your district) should not change your voting power in democracy – “one person one vote”.  [Stewart] dissent argues that regional differences warrant more flexible idea of fair representation.

Lucas v. 44th General Assembly (1964) (CB 849) (+ companion cases):  SC strikes down state schemes that parallel the system in electing federal senators:  disparate districts were given equal representation in one house.   Warren strikes down using logic of Simms.
The court has generally been strict w/ Congressional districting, but has shown more flexibility for state redistricting and local government voting (to honor federalism).  (CB 852-3)

Davis v. Bandemer (CB 855) (1986) → [White] Court says political gerrymandering is permitted, but says a claim is justiciable if there is evidence of a continual frustration of the will of the majority, or impediment to the fair import of the will of a minority. [SC has since moved further away from recognizing a political gerrymandering claim]  

2. Access to Courts  The court has generally split over using DP or EP, but the court does invalidate economic barriers in most criminal and some civil contexts (divorce, parental termination)
Griffin v. Illinois (1956) (CB 861) → SC struck down fee for trail transcripts to indigent criminals for their first appeal.  Even though the constitution does not require criminal appeals, once the state allows appeals it may not discriminately against indigent access. Harland, dissenting, argued that DP was the correct analysis, but would uphold this fee (constitution does not provide for appeals).  
Douglas v. CA (1963) (CB 862) → [Douglas] SC holds a state must appoint counsel for an indigent’s first appeal in criminal cases.  Later held not to apply to discretionary appeals in Ross v. Moffitt.

Boddie v. Connecticut (1971) (CB 864) → SC held that in civil trial for divorce, state could not require fees for indigents.  Court uses DP grounds, but recognizes special interest in marriage / dissolution of marriage. NB:  This was not extended in US v. Kras (bankruptcy) or Ortwein v. Schwab (welfare benefits).

M.L.B. v. S.L.J. (1996) (CB 866) →  [Ginsberg] Court considers appeal of mother who had her parental rights terminated at trial but could not produce the $2k in fees to have her appeal heard.  The court holds that Boddie extends to protected right-to-access in some civil trials, including parental termination.  The court argued that parental termination was almost as serious as criminal penalties.   

3. Other Benefits (Welfare, Shelter, Education)
The court has been wary of granting further basic rights protections, especially for social and economic legislation (cf. Lochner, Lee Optical).  Note also: the tension b/w Marbury (judicial power in domain of rights) and McCullough (legislative power for social and commercial matters).  The constitution does deal with some economic protections: the contracts clause, the takings clause, DP, commerce clause.  

Dandridge v. Williams (1970) (CB 871) → Court upholds joint federal-state welfare scheme that allotted a maximum of $250 per month regardless of size of family or severity of need.  The court found that state welfare benefits, like economic matters, only receive rational review (Lee Optical).  EP is not to be used to make the court a super-legislature.  Marshall dissent:  the SC should reject the two tier scrutiny analyses, using a flexible approach.  He argued that the legislation does not even satisfy rational relation scrutiny.  

Lindsey v. Normet (1972) (CB 872) → [White] Court sustains state forcible entry law that allowed eviction of tenants after nonpayment of rent.  Court found no protected interest in shelter under EP, DP.  

San Antonio Independent School Dist. v. Rodriguez (1973) (CB 873) → [Powell] SC considers challenge to educational funding scheme.  Since property taxes alone are used to fund schools, districts with higher property value had more money per student to expend. Powell does not think there is a suspect classification, or a special protected fundamental right to equal education (under DP).  Courts are not equipped to meddle in education expenditures and related policy.  Marshall, dissenting:  the court should use heightened scrutiny b/c education is clearly fundamental to other rights (esp. 1st Amend. and voting).       
Plyler v. Doe (1982) (CB 881) → [Brennan] court strikes down TX public school ban on undocumented children.  The court applied heightened scrutiny b/c this was a complete deprivation of education for a class of people.   Deprivation of education to children of illegal immigrants creates a permanent underclass of persons.  

H.  Why white men suck (Historical Recap)
	
	Anti-Semitism (Europe)
	Racism (US)
	Sexism (US)

	Naturalizing injustice
	Begins w. religious hated, extends to ethnic / race hatred. Hatred runs more rampant when the big fall hard (post WW1 Germany)
	Begins w. religious hatred (Africans not Christian), extends to race hatred.  Hatred runs more rampant when the big fall hard (post War South)
	MacCoby and Jacklin (1970s) try to make gender differences empirical

	Enslaving
	Extermination / Forced war labor
	Servitude + physical denigration
	JS Mill: “The Subjection of Women” (analogy of sexism to racism)

	Deconstructing Construct
	
	Gunner Myrdal: “American Dilemma”: experience fighting racism in Germany informed civil rights movement / recognition of race as social construct
	Foucault: The History of Sexuality V. 1

	Segregation / Colonization
	Ghetto-ization
	No citizenship, basic rights for slaves
	

	Anti-Miscegenation Laws 
	Yes
	Ida Wells Barnett (historical account of lynching compares ideal of white women as pure and asexual with ideal of blacks are overtly sexual / animal)
	Ida Wells Barnett: lynching used to ensure black men did not have sex with white women (ideal of womanhood as purity / asexuality) 

	Pseudo Science
	Nietzsche;
	Professor Kahn: pseudo science at heart of racism;

Social Darwinism; 
	MacCoby and Jacklin (1970s) try to make gender differences empirical

	Violation of privacy
	Franz Boez (German Jew who fled Europe) ref. W.E.DuBois + cultural anthropology
	Frederick Douglas; Harriet Jacobs (sexual exploitation)
	

	Finding “Voice”
	Spielberg 
	Richard Wright’s “Black Boy”; James Baldwin; Hurston; Toni Morrison; Jazz; Blues; NAACP; MLK; Malcolm 

X
	Mary Wolstencrat (1790) Human Rights extend to women; Simone DeBouveau (race + gender analogy)


IX. ENFORCEMENT OF STATE ACTION  
A. Overview:  Congressional enforcement must be mandated under the constitution.  Two avenues to look at for Congress regulating private behavior (i.e. where there has been no state action):
(1) Commerce Clause power → any commerce with a necessary connection to the national economy can be constitutionally regulated by commerce.  Lopez and Morrison provide the chief limitations.  The Civil Rights Act of 1964 was justified under the commerce clause power (see supra).  Because the commerce clause is a positive power of Congress, the court has stepped out of intense judicial scrutiny.  

(2) Reconstruction Amendments.  The SC has upheld limited version of the Reconstruction Era Congressional Legislation on 13th + 14th Amendment grounds, and the Civil Rights Act of 1964 on commerce clause grounds.  The Voting Rights Act of 1965 has been upheld under the power of Congress to enforce these Amendments (Katzenbach, Rome, Morgan); the Voting Rights Act of 1970 (upheld in part in Oregon v. Mitchell); the Religious Freedom Restoration Act (struck down under Flores the Violence Against Women Act (struck down in Morrison). 

A) 13th Amendment (no state action requirement).  This was “rediscovered” in the 1960s as a way to legitimize state action targeting racial discrimination.

B) 14th Amendment (includes a state action requirement).  The court has allowed the enforcement of the 14th Amendment by using the Commerce Clause to justify Congress’ regulation of private behavior.  

C) 15th Amendment (used in conjunction with 14th Amendment sec. 5) 
D) “State action requirement”.  When the statute is only justified against state action, the court has looked at:

1. “Public Function” Approach: is the private action engaged in services that resemble services of the state?  Used in Marsh v. Alabama.   

2. “Nexus” Approach: the court looks to points of contact b/w private actors and the state to justify regulation of private action.  Used in Shelley v. Kramer.  

Reconstruction Era Regulations by Congress (surviving provisions):

· 18 USC §241 → provides criminal sanction against private conspiracies against rights protected by the constitution.  

· 18 USC §242 → provides criminal sanctions against deprivation of constitutional rights performed “under the color of law”

· 42 USC §1981 → provides a civil cause of action for deprivation of constitutional rights.

· 42 USC §1982 → provides a civil cause of action for deprivation of constitutional rights for property transactions (inheritances, purchasing, leasing, selling, holding property))
· 42 USC §1983 → provides a civil cause of action for deprivation of constitutional rights under the color of law or custom.

· 42 USC §1985 → provides a civil cause of action for conspiracies to interfere with constitutionally protected rights.

Civil Rights Act of 1964 (using commerce clause power)

· §245 → forbids intimidation or interferences with (a) voting, (b) activities administered by the federal government, (c) applying for federal employment, (d) serving on a jury, (e) employment generally, (f) traveling, (g) using goods or services (restaurants, hotels, or place of entertainment), (h) access or rights over goods used in commerce.

Civil Rights Cases (1883) (CB 888)

Facts: Challenge to Civil Rights Act of 1875 which (here) provided penalties to those denying equal access to hotels, theaters, and RRs.  

Holding: [Bradley] The statute is unconstitutional under either the 13th or 14th Amendment.  
Rationale: 
· This statute steps into the domain of local jurisprudence, and lays down rules for the conduct of individuals towards one another.  

· The 14th Amendment was aimed at ending the denial of rights by the states, and thus this is an unconstitutional exercise of Congressional power. 

· The 13th Amendment was aimed at ending slavery; using that power to justify state action here would mean that Congress can regulate any discrimination, which is much too broad.  Therefore, the statute is not justified under the 13th Amendment.   

Dissent: [Harlan I] The 13th Amendment was intended to end slavery and the “badges” or slavery and servitude, and thus should extend to allow Congressional regulation here.  Congress is not restricted to the enforcement of prohibitions upon State laws or State action.  

Significance: Richards supports the broad reading of Congressional power in the Harlan dissent.  The court followed the majority opinion in US v. Cruikshank (striking down criminal convictions for conspiracy to derive rights, b/c it violated the right to peaceable assemble).

B. The State Action Requirement

1. The “Public Function” Test.  The court has been hesitant to extend this doctrine beyond Marsh.
Marsh v. Alabama (1946) (CB 894) → SC holds that a private town may not impose criminal punishment of people distributing religious literature.  Although the town is privately owned, the town provides the same functions as the state, and thus is not permitted to violate constitutional rights against the state (e.g. freedom of speech).  

Amalgamated Food v. Logan Valley (1968) (CB 895) → [Marshall] SC extends Marsh to apply to shopping centers.   This was distinguished in Lloyd v. Tanner (1972); Marsh was explicitly overruled in Hudgens v. NLRB (1976).
Evans v. Newton (1966) (CB 896) → SC relies on public function test to disallow the enforcement of a trust which granted a park for use by whites only.  Since there had been no change in the municipal maintenance of the park, this private park satisfied the “public function” test.  

Jackson v. Metropolitan Edison (1974) (CB 898) → The SC declines to extend the public function doctrine to a privately owned utility which had shut off an individuals electricity without notice / fair hearing. Effect on the “public interest” is not sufficient to satisfy the public function test.

Flagg Bros. v. Brooks (1978) (CB 899) → The SC again declines to extent the public function doctrine, this time to a warehouseman who had been given quasi-state power to satisfy a third party lien.  Just b/c the state performs this function normally does mean it performs this function exclusively.  
2. Significant State “Involvement” / State Nexus to Private Action
Shelley v. Kramer (1948) (CB 901)

Facts: Action against a restrictive covenant, which was being used to nullify a sale of property to blacks (the parties were willingly transacting).
Holding: The restrictive covenant is unconstitutional under EP. 
Rationale: Only the state action of executing the covenant would allow a nullification of  a private transaction.  Judicial action here would then serve as “action by the state”, and thus the use of the racial covenant is a violation of EP.
Significance: The SC has been reluctant to interpret Shelley or the nexus test broadly.

· Barrows v. Jackson → follows Shelley in disallowing the state’s imposition of damages for violation of a racial covenant.  
· Evans v. Abbey → the SC had not allowed a park to be left to the city (since the will required that the park only be used by whites).  The state court then gave the park to the decedents of the grantor.  The court found this was not a violation of EP against blacks, since deprivation of a public park effects both blacks and whites.
· Pennsylvania v. Board of Directors → a will left a school to poor white orphans.  The SC ordered the school to admit non-whites, b/c the Board of the school was an agent of the state. 
· Peterson v. Greenville → the SC would not enforce trespass actions against blacks who were “sitting in” on segregated restaurants.  NB:  The court does not rely on Shelley, but instead on the fact that official policies (of the state) under-lied the exclusionary policies of the restaurants.  

C.  Private Interferences with Constitutional Rights (Criminal Provisions)  The SC will uphold conviction against private individuals who intend to discriminate against constitutional protections (some justices do not include EP as a right here, but Brennan would allow EP to be considered a constitutional protection), OR if the statute reaches private activity that is involves state action (e.g. private conspiracies including public officers).  
US v. Guest (1966) (CB 928)
Facts: The court considers the statutory construction (not the constitutionality) of §241 (criminal penalties against private conspiracies).  

Holding: The statute does charge a “legitimate offense” b/c its covers (1) conspiracies committed with entanglement by state actions (e.g. the filing of false police reports); (2) covers denials of protected constitutional rights, which legitimates regulation by the federal government.  The court does not consider whether “protected constitutional rights”, here, includes the 14th Amendment.  

Dissent: [Brennan] The court should allow Congress to regulate all constitutionally protected rights, including but not limited to the 14th Amendment.  It does not violate federalism for Congress to enforce Constitutional protection against private parties. This is how Richards would read Congressional power (includes violations of all constitutional rights, including the 14th Amendment).
US v. Price (1966) (CB 932) → the court affirms convictions under §241 b/c the conspiracy, here, involved both private individuals and public enforcement officers, and since some state action is present there is no constitutional challenge to the convictions. Price left open the question of whether §241 (the private conspiracy civil statute) could reach individuals not working under color of law, but violating a constitutional right (and whether the 14th Amendment itself was such a right).  
Williams v. US (1951) (CB 933) → A private detective was convicted under §241 for flashing his badge and then beating up black people until they confessed to crimes.  The SC says the jury may consider whether the detective was acting under the authory granted to his by the state rather than in his capacity as a private person (thereby allowing §241 to constitutionally reach this defendant).

Screws v. US (1945) (CB 933) → the court requires a heightened mens rea requirement for §241 and §242, b/c otherwise the statute would be void for vagueness (since the statutes carried criminal penalties).  The statutory requirement of willfully means intention to deprive a person of a specific constitutional rights.  

D.  Private Interference with Federal Rights (Civil Provisions).  
Griffin v. Breckenridge (1971) (CB 937) → Challenge to §1985 (civil penalties for private conspiracies).  The court upholds the statute b/c it permissible reaches conduct under the 13th Amendment and in protection of the right to interstate travel.  An invidious discriminatory motive is necessary (therefore, this is not a general federal tort statute).  

United Brotherhood of Carpenters v. Scott (1983) (CB 939) → §1985 does not extend to a conspiracy directed at non-union workers.  The court does not answer whether only race-based animus is sufficient, but determines that economic animus is not covered by the 13th Amendment grant of Congressional power.  
Bray v. Alexandria Women’s Health Clinic (1993) (CB 940) → [Scalia] Animus toward abortion is not covered by the 13th Amendment, so §1985 could not be applied to a conspiracy against abortion clinics.  A broad reading of the 13th Amendment grant of power to Congress would turn this into an impermissible general federal tort law.   In National Organization for Women v. Scheidler , the court upheld a federal tort right against conspiracies inhibiting abortion clinic access, only under RICO laws.  
1. Applying Congressional Power against Associational Liberty
Roberts v. US (1984) (CB 1415) → [Brennan] The court rejects a all-male organization’s claim that a state antidiscrimination law infringed on the freedom of association.  The group was engaged in civic and educational duties, so expressive association was implicated, but the court found the state interest in ending discrimination was sufficient to override associational liberty.  The law was found to be content neutral for free speech analysis.  Followed in Board of Directors v. Rotary Club and NY State Club Association v. NYC.

Boy Scouts of America v. Dale → [Rehnquist] The court allowed the Boyscouts to exclude an otherwise qualified gay scoutmaster.  Using Hurley (Irish American parade in Boston), the court found that refusing to recognize homosexuals may be part of the Boyscout’s institutional agenda, and so the state cannot force the organization to accept a viewpoint is declines to accept under right to associational liberty.  
E. Powers to Congress in Enforcing Reconstruction Amendments.  Congress may enforce the protections of the Reconstruction Amendments to some private actions, but may not change the substantive rights protected by those Amendments (it is for the judiciary to determine the scope of substantive rights).  Usually, Congressional policy must be remedial in nature, but the SC has allowed some further Congressional protections if “proportional and congruent”.

1. Congressional power to regulation private action under the 13th Amendment
Jones v. Alfred H Mayer (1968)(CB 942) → challenge to §1982 (prohibited discrimination in execution of property rights).  The court found that the statute was constitutional under the 13th Amendment, which does not have a state action requirement.  “Congress has the power to pass all laws necessary and proper for abolishing all badges and incidents of slavery”.  
Runyon v. McCrary (1976) (CB 945) → Court holds that §1981 prohibits private non-religious schools from denying entrance to blacks.   Congress has broad power under the 13th amendment, and this overrides a parent’s or school’s interest in associational liberty.  

2. State Restrictions on Voting Rights (14th + 15th Amendments) (literacy requirements)

Lassiter v. Northampton County Election Bd. (1959) (CB 948) → The court allows the state to have a literacy requirement for voting.  The SC finds that literacy is not related to race, creed, or sex, so there is no EP challenge.  

South Carolina v. Katzenbach (1966) (CB 949) → The SC upholds federal law (Voting Rights Act of 1965) which targeted specific areas / states and abolished literacy requirements (and other voting hurdlers) in those areas.  The court found that Congress had a substantial record justifying the action, and that under McCullough Congress has the power to enforce all things “necessary and proper” (in this case, upholding the 15th Amendment).  NB: Congress has since passed a Voting Rights policy that disallows state’s from using voting requirements that have discriminatory motives or effects. The court has upheld the constitutionality of this newer policy.       

Katzenbach v. Morgan (1966) (CB 952) → [Brennan] Challenge to provision of the Voting Rights Act of 1965, which forbid use of literacy requirements as against Puerto Ricans who had finished the 6th grade.  Using section 5 of the 14th Amendment, the court argues that Congress has power under McCullough to effectuate laws “necessary and proper”, and in this case, Congress was clearly trying to uphold the mandates of EP (ending invidious discrimination in establishing voter qualifications).  Harlan dissents: under federalism, Congress should not be able to impose a standard on state voting standard.   

Oregon v. Mitchell (1970) (CB 962) → Under the Voting Rights Act, the government may not discriminate on the basis of age for citizens 18 and over.  The SC upholds the constitutionality of this provision as against the federal government, but unconstitutional as applied to the states.  This case was overcome by the passage of the 26th Amendment (which applied the standard to both the federal government and to states).  

Rome v. US (1980) (CB 960) → Court upholds Congress’ ‘preclearance’ requirement (certain states may not change their voting practice unless the federal government approves that the change would not effectuate discrimination).  Congress has a “broad” power to enforce the Civil Rights Amendments, and the legislation here was a constitutional use of Congressional power.  

3. Confinement of Congressional Power to “proportional” and “congruent” remedies
City of Boerne v. Flores (1997) (CB 962) → [Kennedy] The court strikes down the Religious Freedom Restoration Act (passed in response to Smith) which required a compelling state interest and narrow tailoring for all laws that infringe on right to free exercise.  The court argued that Congress cannot expand the protections of the Constitution (short of passing an Amendment) unless the regulation is proportional and congruent.  The 14th Amendment is remedial in nature, and so Congress can’t use the 14th Amendment to expand constitutional protections under the 1st Amendment.  
US v. Morrison (2000) (CB 970) → [Rehnquist] Court considers constitutionality of statute which created a federal cause of action for victims of gender-motivated crimes.  The court found this was an unconstitutional exercise of Congressional power.  This legislation is not justified using the commerce clause (see supra) nor the 14th Amendment, which was directed at regulation of state action. Congress did not provide substantial evidence of discrimination by the state, so they were not exercising a remedial power under the 14th Amendment.    
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