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	Introduction and  American Constitutionalism in Historical Perspective


1. Introduction
· Constitution founded on conception that we have human rights and conception of human rights continues to evolve

· Six Major Issues:

· normative vision: what are human rights and which should be reflected in Constitution?
· constitutional criticism: adequacy depends on how well it reflects HR
· danger of faction: need to protect minorities

· comparative political experience

· political experience: took seriously past mistakes
· constitutional supremacy: 
· Study of Constitution includes:

· history

· political science

· comparative political science
· democratic political theory

· text 

· interpretive theory

2. History

The great historical division in Constitutional Law is pre and post-Reconstruction.

· Sources of Constitutionalism

· English Civil War (1640): first writings calling for written Constitution 
· Levelers propose agreement of people

· Harrington, Oceana: separation of powers

· Milton

· Locke: governments only establish legitimacy by protecting rights

· Britons ultimately adopted parliamentary supremacy and not written Constitution

· Colonialism: Constitutional Idea Adopted in America

· devotion to written Constitution based on Puritan ideology: Constitution as contract with government (covenant theology)

· Articles of Confederation (1781) 

· Establishing of Constitution

· Four innovations:

· constitutional supremacy

· federalism

· separation of powers (Articles I, II, III)

· judicial review

· Madison was dissatisfied: tolerated slavery, no constraints on States

· Reconstruction (1868—14th amendment)
· Reconstruction amendments address lacuna of lack of rights protection at state level

· 1870 to World War II: Reconstruction Amendments barely enforced

· Post-World War II Sea Change
	I. Constitutional Interpretation


1. Constitutional Interpretation by Judiciary
· Marbury v. Madison
· Facts: After lost election, Adams appointed many Federalist judges; commissions not delivered in time, and Madison refuses after he takes office
· Marbury claims 1) there must be a remedy because his rights have been violated, and 2) the S.C. has original jurisdiction over his mandamus petition under Judiciary Act of 1789
· Marshall holds:
· where there is a right there is a remedy, but
· the Judiciary Act is unconstitutional and cannot be enforced by the Court
· establishes principle of judicial review over Acts of Congress
· could have resolved through statutory interpretation of Act or Article III, but refused to
· justifications:
· popular sovereignty: Constitution approved in ratifying conventions
· judicial role: Constitution is highest law (but he acknowledges that there might be political questions)
· chamber of horrors
· judicial oath
· supremacy clause (???)
· Practical Limits on Marbury:
· Presidents can give other interpretations:
· Jefferson refused to prosecute under Alien & Sedition Act
· National Bank vetoed by Jackson on Const. grounds
· Lincoln: said when he was elected would bar slavery in territories and let it be contested on diff. facts
· Roosevelt urged passing of legislation of dubious Constitutionality and even outright resistance in Gold Clause speech
· Cooper v. Aaron
· Facts: school board sought to delay desegregation decree because of massive protest; Dist. Ct. allowed but CofA and SC reversed
· Dictum: “federal judiciary is supreme in the exposition of the law of the Constitution”
2. Judicial Supremacy and the Democratic Objection
· Political Theory and Constitutional Law: what institutions can we defend?

· external criticism: how do you justify judicial review
· internal criticism: in hard cases need theory to resolve them

· Court-Skeptical Challenge (Thayer, Jefferson)

· because judicial review threatens democracy should only be used when “clear mistake”
· should never be exercised in political questions

· modern view: Rosenberg—politics would be less polarized without judicial review

· Rights-Skeptical Challenge (Hand)

· utilitarianism: because we only care about aggregate of pleasure and pain, we should not be sensitive to the claims of small groups of people; rights would qualify the aggregate
· Hand therefore concluded that judicial review was illegitimate

· Responses to Hand

· Wechsler: legitimacy of judicial review based on whether argue from neutral principles; problem is does not directly address Hand
· judicial review found in Constitution because of combination of Art. III and Supremacy Clause
· prospective: must be willing to apply principles in future
· retrospective: must be consistent with previous cases
· argues Brown cannot be justified by neutral principles 
· what is neutral principle of Brown?:
· whenever state denies fundamental rights it is potentially unconstitutional
· but Brown was not limited to fundamental rights
· race can never be a basis for classification
· but would deny affirmative action
· irrational prejudice cannot be the motivation for a law
· this would allow affirmative action, but Wechsler was scared it would apply to gender as well
· abridging associational liberty
· but you abridge the associational liberty of those who don’t want to integrate
· real debate now is between the second and third options
· Dworkin: 
· rejects Hand’s premises: there are theories that justify rights 
· Rawls: First: each person is to have an equal right to the most extensive basic liberty compatible with a similar liberty for others
· difference principle: inequalities must still be to everyone’s advantage; cannot sacrifice the one for the many 
· how do great judges decide cases?
· they look for fit, which never exists in hard cases (and they must always be aware of mistakes) 
· or they look to background principles
· but principles only matter if arguing for the good
· Post-Dworkin Positions (still rights-skeptical)
· Ely: judicial review justified to the extent that it promote democracy
· Originalists: fix the interpretation based on what founders had in mind at a particular moment
3. Historiography, Political Theory, and Interpretation
· Denotation v. Connotation

· denotative meaning: things in the world to which founder intended to apply words
· connotative meaning: we take definition and then apply it to the world
· Abstract Connotative Readings

· sensitive to historical change:
· commerce clause
· right to be secure in property and person
· sensitive to moral change:
· cruel and unusual punishment
· equal protection 
Role of History

· Jury Cases
· Williams v. Florida
· Facts: asked for 12-man jury and not six-man jury provided by Florida law
· White looks at history:
· common law tradition (12-person), SC precedent (12 person)
· but Congressional debates: could have added language making it clearly 12, didn’t
· claims intent is set by connotative meaning
· connotative meaning: preventing oppression by the government
· 6 person can do this as well as 12
· goes with anti-originalist interpretation
· Harlan’s dissent: Constitution must be read in light of history; while sometimes need to give a meaning to a word to adapt it to circumstances uncontemplated, but that is not the case here; also need not hesitate to overrule precedent where principles it announced are unworkable, but here there is no injustice 
· Bills of Attainder (Art. I s. 9, 10)
· Lovett v. United States
· amendment in appropriations bill requiring salary not to be paid to several named people
· Black uses connotative meaning to find that this is bill of attainder: it is legislative punishment without a judicial trial
· Dissent argues it is not criminal statute, does not say they are guilty of crime
· United States v. Brown
· Warren looks at connotative meaning: separation of powers
· makes it crime for member of Communist party to be officer in a union
· Majority: potentially criminalizes past behavior (having been member in past)
· Dissent: it is a normal criminal law that will go through the courts
· Contract Clause (Art. I s. 10)
· Blaisdell
· stay law passed during Great Depression
· majority: 
· this is only staying debt, not extinguishing it
· could also argue that need to take a connotative meaning that is sensitive to historical change
· Richardson v. Ramirez
· felon disenfranchisement challenged
· Rehnquist’s textual and historical argument:
· clause 2 did not provide punishments for disenfranchising felons, and many states at the time did not disenfranchise felons
	II. Federalism


1. Federalist No. 10 and McCulloch
· Federalist No. 10
· three dominant interpretations:

· Beard: economic interpretation

· Dahl: democratic theorist

· polyarchy is the key to thriving democracy (this doesn’t necessarily square with actual text)

· Historically-based

· Madison is rebutting Montesquieu’s belief that you need a homogeneous community and military imperialism for a republic

· can have republic in America that will be large, pluralistic, commercial

· text:

· governments are full of factions—groups with a common interest adverse to rights of other citizens

· destroying the causes of faction would involve destroying democracy, but representative government can control the effects

· problems: he does not address superfactions, no evidence that representatives will really be as noble as he thought

· McCulloch v. Maryland
· McCulloch I:  Constitutional under Commerce Clause to create a national bank? Yes 
· legislative practice: Washington chose it, Congress voted on it; willing to show deference because “great principles of liberty” not implicated
· popular sovereignty: Constitution came from people not states—leads to more liberal interpretation of Commerce Clause
· text: the word “expressly” had been used in Articles to limit Congressional power; also “necessary” is ambiguous
· appeal to legislative rationality: need a responsive branch of government that can respond to democratic public intelligence (p. 96)
· judicial role: it is a political question, should only monitor commerce clause in extreme cases
· overall it is very deferential view: proto-rational basis test
· McCulloch II: Can the state tax the bank? No
· Maryland has power of concurrent taxation, but taxing the bank is undemocratic because Maryland government does not represent citizens of the US
· this is beginning of negative commerce clause
2. Commerce Clause: Congressional Power (Art. I §8, cl. 3)
· History

· Articles of Confederation caused fears of Balkanized trade wars
· Little federal regulation of commerce prior to 1887
· Early Commerce Clause Congressional Power Cases

	Broader Interpretation
	Narrower Interpretation

	Gibbons

Shreveport Rate

Swift
	Knight


· Gibbons v. Ogden: commerce affecting more states than one
· FACTS: Gibbons licensed under federal statute, Ogden under state statute to operate vessels in NY waters
· Marshall’s interpretation: “commerce affecting more states than one” (broader than just movement of goods, but less broad than “any commerce anywhere”)
· says should not construe narrowly because constraints should come from political process, found for Gibbons
· U.S. v. Knight (Sugar Trust Case) (1895): narrow interpretation
· FACTS: dismissal of Government civil action under Sherman Anti-Trust Act of 1890
· finds that manufacture is distinct from commerce; the transportation and buying and selling are incidental
· must be direct connection to commerce
· focus is on formal, logical approach rather than more realistic approach based on empirical evidence of impacts
· also, suggestion that it is relying on negative commerce clause
· Shreveport Rate Case (Houston E&W Ry. Co. v. United States) (1914): broad interpretation
· FACTS: Texas setting proportionately lower rates for intrastate than interstates rail.
· Congress can regulate instrastate rail rates that discriminate against interstate traffic because they affect interstate commerce
· relies on necessary and proper clause
· Swift & Co. v. United States (1905): broad interpretation—stream of commerce approach
· FACTS: Sherman act injunction against price-fixing by meat dealers
· commerce clause can reach even local activity if it is part of a current of Commerce among the states
· Hammer v. Dagenhart (1918): narrow interpretation—cannot regulate production of goods not themselves harmful
· FACTS: federal government banned goods made by child labor
· court struck down, cannot ban goods from interstate commerce in order to control some aspect of their local production
· Holmes: this is exactly what the commerce clause allows, does not matter what the side effect will be
· New Deal Narrow Cases
· both followed Railroad Retirement Board v. Alton Railroad Co.
· Carter Coal (1936): no regulaton of production
· Bituminous Coal Code regulating maximum hours and minimum wages
· cannot regulate process of production
· applies direct/indirect test from Knight
· Schechter (1935)
· could not regulate goods after production??? where does he get that???
· challenge to National Industrial Recovery Act
· could not impose regulations on hours and wages on slaughterhouses that did not then ship into interstate commerce
· rejected the Shreveport Rate and Swift approaches
· Frankfurter’s Criticisms:
· text of constitution does not support
· political theory does not support: democracy allows choosing new goals and purposes
· precedents don’t support
· cites McCulloch and Gibbons
· history (???)
· Change in Time
· NLRB v. Jones & Laughlin (1937)
· manufacturing in states is not immunized as long as there is a reasonable relationship, looks at quantitative economic approach
· United States v. Darby (1941)
· forbid movement of lumber in interstate commerce that did not comply with federal standards and impose maximum hour and minimum wage laws on lumber manufacturers
· explicitly overrules Hammer, contradicts Knight, Carter
· motive and purpose of the regulation are irrelevant: can always regulate economic activity with reasonable relationship to interstate commerce
· purpose here is race to the bottom
· Wickard v. Filburn (1942): outer limits of commerce clause rationale
· challenge to penalty for overproducing wheat by a farmer with homegrown, home-consumed wheat
· relevant to interstate commerce because of “market overhang” and because if everyone did it it would have large impact
· outer limits of commerce clause: any economic activity anywhere can be regulated for any purpose so long as it might have some effect on economy elsewhere in the nation
· Modern Cases
· United States v. Lopez: Gun Free School Zones Act
· invalidates Gun Free School Zones Act
· distinguishes from Darby, Wickard
· four-step argument:
· not an economic activity, no express jurisdictional element, lacked formal findings as to substantial effect, link to substantial effect on commerce attenuated
· slippery slope concern: could slide into education, marriage, etc.
· O’Connor concurrence: we need two levels of accountability
· Dissent: in modern world, education is an economic activity
· United States v. Morrison: Violence Against Women Act
· applies reasoning of Lopez: not an economic activity, no jurisdictional element, existence of Congressional findings alone not enough, link too attenuated
· Gonzalez v. Wright: Medical Marijuana
· majority relies on Wickard to overrule California medical marijuana law
· but, Wickard maintained some exception for local growers
3. The Commerce Clause and Enforcement of Civil Rights
Title II of Civil Rights Act of 1964: prohibited discrimination if affects interstate commerce (commerce clause) or if supported by State action (14th amendment)
· Heart of Atlanta Motel v. United States (1964)
· discrimination by hotels and motels impedes interstate commerce and it is irrelevant that Congress’ purpose was to legislate against discrimination
· Katzenbach v. McClung (1964)
· applied Civil Rights Act to a family restaurant (aggregation theory from Wickard)
· Debate: should Congress have done this under commerce clause, or should they have pushed to expand interpretation of state action?
4. Commerce Clause: State Power (Negative Commerce Clause)
Art. I § 8: Dormant Commerce Clause; Art. VI: Pre-Emption under Supremacy Clause; Art. IV §2: Privileges and Immunities
· Origins of Dormant Commerce Clause
· Gibbons v. Ogden II (1824)
· suggests that state may not have had power to legislate even in absence of federal statute
· strikes down as pre-empted
· Wilson v. Black-Bird Creek Marsh Co. (1829)
· company authorized by Delaware state law to build dam across river does not come in conflict with commerce clause because this is not interstate commerce
· Early Tests for Negative Commerce Clause

· Cooley v. Board of Wardens (1851): diversity v. uniformity (national v. local)
· Pennsylvania statute regulating pilots (post-dated Congressional statute saying existing state regulations can continue)
· there are subjects within exclusive control of Congress under the Commerce Clause and Congress cannot consent to give that power to the states (no longer good law)
· pilots, however, do not need to be exclusively regulated by the states because it is a subject that allows for diversity
· DiSanto v. Pennsylvania (1927): direct v. indirect
· found that license fee on travel agents selling international tickets was a “direct burden” on interstate commerce and unconstitutional
· test criticized as too mechanical, uncertain, and unrealistic
· Legitimate v. Illegitimate Motives
· Buck v. Kykendall (1925)
· struck down denial of certificate to start interstate rail line
· said would have been acceptable if motive was safety, but motive here is simply protectionism
· some purposes so contrary to role of constitution they are per se unconstitutional
· Bradley v. Public Utilities Comm’n
· here, purpose of denial was to promote safety and was therefore legitimate
· Privileges and Immunities Clause Restrictions on State Power (Art. IV)

· Differences between privileges and immunities and commerce clause: p. 317, come back to this
· privileges and immunities does not apply to corporations, only applies to fundamental rights, cannot be overruled by Congress
· Three?-Pronged Test:
· Has the state expressly discriminated between residents and non-residents?
· Does the discrimination abridge a fundamental right?
· Is there a legitimate justification for the discrimination?
· Camden (1984): right to make a living
· local-hiring statute
· extends discrimination question to reach discrimination between municipalities
· it is discrimination affecting a fundamental right
· remands to NJ Court to make decision on justification issue
· Toomer v. Witsell (1948): right to make a living
· invalidated under Art. IV South Carolina’s discriminatory license fee on non-residents trawling for shrimp
· Baldwin v. Montana Fish and Game Comm’n (1978)
· discriminatory fee for hunting upheld because hunting not a fundamental right
· Edwards v. California (1941) (Okie Case)
· Justices all agreed that not allowing indigents into California unconstitutional, but on different grounds:
· Art. IV §2: fundamental right to travel
· negative commerce clause
· unconstitutional under 14th amendment privileges and immunities
· rights flowing from the structure of the Constitution itself
· Modern Dormant Commerce Clause
· Transportation Cases (in the book: under Pike balancing and facially neutral laws)
(Congress has now pre-empted state legislation in this area)
· Test:
· is it formally discriminatory? ( if yes, then invalid (???)
· is there burden on interstate commerce? ( if yes, then:
· is it a legitimate exercise of a police power, and
· is there a rational relationship between means and ends
· then the burden is not undue.
· South Carolina v. Barnwell (1938): highly deferential approach
· SC imposed regs on trucks that would have eliminated 85-90% of the nation’s trucks on its roads
· it is not facially discriminatory and while it imposes a burden, it is a legitimate state purpose (safety) pursued in a reasonable manner (rational basis) 
· Southern Pacific v. Arizona (1945)
· Arizona restriction on length of trains
· it is found to be formally non-discriminatory, but nonetheless an undue burden on interstate commerce
· safety is a legitimate state purpose, but here it is slight and problematical and not reasonably pursued
· also, question of whether this is topic best left to uniform national regulation
· Douglas and Black argue for deference
· Bibb v. Navajo (1959)
· held invalid Illinois law requiring contoured mudguards when 45 states allowed non-contoured
· here Douglas changes mind and also court shows willingness to intervene in trucking
· Kassel v. Consolidated Freightways
· Iowa regulations on truck length but exemptions for many Iowa trucks
· this disproportionate, discriminatory effect means do not have to show as much deference
· Powell applies full test in majority
· Brennan says it is clearly discriminatory, no balancing necessary
· Rehnquist: should simply apply rational basis
· Import Restriction Cases (Products) (in book, these are both under facially discriminatory category)
· Test:
· Legitimate state purpose
· Least restrictive alternative
· Philadelphia v. New Jersey
· invalidation of NJ ban on importation of waste
· court applies a stricter test because it is a ban and not a regulation (I would say because it is facially discriminatory):
·  it is a legitimate state purpose (health and safety), but not the least restrictive alternative
· Dean Milk Co. v. Madison:(first use of term “least restrictive alternative”)
· invalidation of equirement that milk be pasteurized within five miles of Madison
· purpose is health, but it is not least restrictive alternative (they suggest other possibilities
· Import Restriction Cases (Price) (book has these under facially neutral laws that are protectionist)
· Baldwin v. Seelig (1935)
· invalidated regulation requiring minimum price to be paid to milk producers by New York dealers as applied to out of state producers
· if you have a competitive advantage, you get to exercise it
· Henneford v. Silas (1937)
· distinguished Baldwin: this is a tax advantage and not a price advantage
· Export Restriction Cases (in book these are under facially neutral laws that are in fact protectionist) (I see no evidence of this test, and why does he distinguish these from import restriction cases)
· Test:
· legitimate state purpose
· least restrictive alternative
· Hood v. DuMond (1949) (Justice Jackson)
· denial of a permit for facilities to acquire and ship milk to Mass. in order to protect local economic interests
· protectionism is not a valid state interest
· this case is inverse of Baldwin v. Seelig
· Hughes v. Oklahoma (1979) (Brennan)
· overrules Geer v. Connecticut (1896)
· conservation is a legitimate state purpose, but must be pursued by the least restrictive means possible (Brennan suggests law might simply have been invalid because discriminates on its face)
· invalidated state law preventing out-of-state shipment if minnows
· Preemption and Congressional Consent
· Preemption (Art. VI): when do we ascribe to Congress an intent to preempt state legislation?
· Pacific Gas v. State Energy (1983) (Justice White)
· sustained a CA moratorium on nuclear energy plants until means of disposal found
· arguably preempted by Federal Atomic Energy Act
· factors to consider: 1) scheme of federal regulation is pervasive, 2) fed. interest dominant, 3) or the obligations conflict
· while safety regulation could be preempted, CA regulation based on economic concerns and thus is not preempted
· other preemption cases???
· Congressional Consent 

· Why do we allow Congress to consent?
· we are concerned about fair representation of the entire nation and Congress, unlike the individual states, is representative
· Where does power to consent come from?
· statutory interpretation
· Congress always has power to overrule a statutory interpretation
· (but isn’t this Constitutional interpretation???)
· Constitutional common law
· when Congress is silent, Court make constitutional common law, which can be overruled by Congress
· Core constitutional issues: should not allow congressional consent in Marbury core of individual human rights 
· see Metropolitan Life, where they used equal protection because of problem of Congressional consent
· Congress has consented to AL law taxing out-of-state insurers more severely
· invalidated under equal protection despite the Congressional consent in the McCarran Act
· Leisy v. Hardin (1890) (Fuller) and Wilkerson v. Rahrer (1891)
· Webb-Kenyon Act
· Prudential Insurance Co. v. Benjamin (1946) (Rutledge)
· Metropolitan Life Ins. Co. v. Ward (1985)
	III. Separation of Powers


1. The Rule of Law and Control of Executive Power (Impeachment Art. II §4)
· History of Executive
· Articles of Confederation did not have Executive
· Major issue at convention of whether to have executive: chose to have executive but limit it through frequent elections and impeachment power

· Purposes of Separation of Powers
· Interlocking accountability harnesses politics in a way that makes the people secure (Locke)
· Rule of Law requires that every official be accountable in some way:
· presidents and judges can be impeached
· legislators can be removed
· checks and balances reduce the possibility of faction (Madison)
· Impeachment Power
· Grounds for Impeachment
· Nixon Impeachment
· Committee Report:
· British History
· did not limit “high crimes and misdemeanors” to criminal law but rather focused on damage to the state
· Constitutional Convention
· impeachment needed because Pres. has war power
· treason or bribery: rejected as too limiting
· maladministration: rejected as too broad—would allow essentially a vote of confidence
· Post-Convention
· Hamilton, Federalist No. 65: offenses must be of political character
· St. Clair (pp. 232-234)
· standard for presidents should be actual crimes of a political character because they do not have lifetime tenure
· Clinton Impeachment
· do all criminal wrongs rise to level of impeachable offenses?
· Justiciable Issues v. Political Questions
· Three Bases for finding a Political Question

· textual commitment to another branch (impeachment is very clear)
· standards are of a sort that judiciary is incapable of adjudicating
· intrabranch v. interbranch
· judiciary more likely to intervene in intrabranch disputes
· See Powell v. McCormick: Court resolved dispute when Congress excluded black legislator because textual commitment not strong and an intrabranch dispute
	IV. The System of Free Expression (equal respect for moral independence)


1. Political Speech and Subversive Advocacy 
· Sources of the Free Speech Guarantee

· Text: “Congress shall make no law abridging the freedom of speech, or of the press.”
· History
· Religious Free Exercise: for founders very linked to religious freedom
· Licensing/Prior Restraint: licensing of printers had been used by England to restrain speech
· Milton, Aeropagitica: free speech at a minimum meant no prior restraint
· Alien and Sedition Act of 1798
· early political consensus that Act criminalizing criticism of political leaders was unconstitutional (adopted this in Times v. Sullivan)
· Abolitionist Dissent
· necessary to protect conscientious speech to ensure that there will be effective advocacy for human rights
· Congress aware of this when passing 14th amendment
· Theories of Free Speech
· Political Process (Meiklejohn)
· free speech on issues affecting government must be fully protected because politicians have an incentive to repress speech critical of them and because necessary to integrity of democratic process
· this view privileges political speech
· Utilitarianism (Truth) (Holmes, Mill)
· Mill, On Liberty: can only get to truth if allow all ideas to be aired in the marketplace
· even false ideas can lead to a better understanding of truth because we will become more mature in out moral faculties by confronting them
· Equal Autonomy View (Rawls, Dworkin, Brandeis)
· “equal liberty of conscience”???

· speech intrinsically valuable and necessary to individual liberty, autonomy, and self-fulfillment
· Brandeis’ concurrence in Whitney
· important to American dissenting traditions like abolitionists (wouldn’t the first view, and, for that matter, the second embrace this too???)
· Free Speech Jurisprudence
	
	protected v. unprotected speech
	time, place, and manner regs
	clear and present danger

	absolutists (Black)
	no unprotected speech
	skeptical, but not forbidden
	hostile to this test

	balancers (Holmes, Frankfurter)
	create unprotected  speech categories (libel, obscenity, commercial speech)
	tpm regs enhance free speech values
	sympathetic to this test

	modern approach
	practically no more unprotected speech
	acceptable as long as content neutral
	clear and present danger now extremely demanding (Brandenburg)


· World War I Cases: Section 3 of Title I of 1917 Espionage Act
· Schenck v. United States (1919) (Holmes) (Clear and Present Danger)
· charged with violation of Espionage Act for distributing circulars claiming conscription violates 13th amendment
· test: are words used in a way that creates a clear and present danger of bringing about the evils Congress seeks to prevent?
· he finds yes and analogizes to fire in a crowded theater and to accessorial liability
· bad analogy: this is public speech at the core of free speech
· he seems to apply tendency test: if you have an intent to obstruct a government program and your speech tends to do that
· Frohwerk v. United States (1919) (Holmes)
· German-American newspaper publishes articles that implicitly support resistance to the draft
· upholds conviction: seems to suggest that it matters who you are—if you are an important and influential person and speak to a receptive audience, more entitled to restrict your speech
· Debs v. United States (1919) (Holmes)
· socialist politician gives a speech that indirectly suggests support of draft resistance
· Holmes finds that you can infer an intent to obstruct the draft from extrinsic evidence
· tendency test again: there is intent and a tendency to obstruct the war effort
· Abrams v. United States (1919) (Clarke, dissent by Holmes)
· Russian immigrants give out leaflets urging strike; charged under 1918 amendments to Act
· Majority applies Schenck: there is intent to curtail war effort and tendency to so curtail
· Holmes’ dissent:
· political theory: utilitarian view that must winnow truth from falsehood
· history: Sedition Act of 1798
· text: “no law”
· new, stronger version of clear and present danger: “immediate check required to save the country”
· but also seems to suggest that “important people” deserve less protection
· Masses Publishing Co. v. Patten (1917) (Hand): character of speech v. outcomes
· convicted for publishing a satirical journal against the war
· Hand overturns, his test:
· is it a sincere opinion? (not knowingly false), and
· is it legitimate agitation? (does not suggest a duty to disobey the law)
· then it is allowed regardless of risk of harm
· Holmes’ criticism: what about if improper in form, but no risk of harm?
· “Red Scare Cases” (Criminal Syndicalism and Smith Act Cases)
· Gitlow v. New York (1925) (Sanford, Holmes’ dissent)
· convicted under NY law prohibiting criminal anarchy (teaching or advocating the overthrow of government)
· ***this is the incorporation case for free speech***
· Majority: clear and present danger analysis only applies where statute is aimed at speech because it has a tendency to cause some undesirable result
· where statute aimed at speech and state has determined that that speech is dangerous, must defer to that determination
· Holmes’ dissent: “every idea is an incitement”
· incitement is irrelevant, question is the likelihood of danger
· Whitney v. California (1927) (Sanford, Brandeis’ concurrence)
· convicted under Criminal Syndicalism Act of California (was a member of radical party, though had more moderate views herself)
· majority defers as in Gitlow
· Brandeis’ concurrence:
· modern test: any government prohibition aimed at subversive content is unconstitutional unless there is clear and present danger
· high probability of grave harm
· not rebuttable in normal course of deliberative debate
· theory: the equal autonomy theory of free speech—free speech as both an end and a means
· he concurs in the judgment because she did not challenge the facts
· conspiracy: in order for it to reach speech there must be contemplation of immediate action on the doctrine
· Fiske (1927)
· threw out Kansas syndicalism case based on preamble to IWW const.
· likely based on due process: lack of minimum factual finding
· DeJonge (1937)
· Oregon’s criminal syndicalism statute: conviction for attending a meeting of Communist party overturned as violating right to assemble
· first serious as-applied analysis???
· Herndon (1937)
· overturned conviction of black activist under statute forbidding resistance to lawful authority of the state “manifested by violence”
· no evidence he advocated violence, and relied on vagueness doctrine as well
· Dennis and Aggressive Development of As-Applied Analysis

· Dennis v. United States (1951) (Vinson)
· leaders of Communist Party charged under Smith Act
· Dennis was a facial, not an as-applied case
· Vinson majority: overrules Gitlow and applies clear and present danger test
· translates clear and present danger test into Hand’s utilitarian calculus (probability multiplied by the harm; even very small probability enough where harm is huge)
· Frankfurter: he would defer to the judgment of the legislature
· Jackson: we should not apply clear and present danger to a conspiracy case
· Criticisms of Dennis:
· should have been an as applied case
· misreads precedents: misuse of conspiracy
· As-Applied Analysis
· First: construe the statute to be constitutional:
· can only be applied to unprotected speech or speech that causes a clear and present danger
· Second: determine whether statute so construed applies to the facts
· Yates v. United States (1957) (Harlan)
· lower court failed properly to distinguish between advocacy of abstract doctrine and advocacy of action
· construed the statute only to apply to advocacy of action so as to make it constitutional
· Scales v. United States (1961) (Harlan)
· construed membership clause of Smith Act to require “specific intent” and “active” membership but upheld the conviction
· Noto v. United States (1961) (Harlan)
· insufficient evidence of advocacy; insufficient evidence of advocacy of action
· Brandenburg and The Modern Test
· Watts v. United States (1969)
· overruled conviction for threatening president for saying “first person I want to kill is LBJ” at anti-draft protest
· Brandenburg v. Ohio (1969) 
· strikes down Ohio criminal syndicalism statute in case against KKK because it did not distinguish between mere advocacy and actual incitement to imminent lawless action coupled with a likelihood that the action will take place
· overrules Whitney
· Hess v. Indiana (1973) 
· “we’ll take the fucking street later”: court overturned conviction because at worst statement only advocated illegal action at some indefinite future time
2. Overbreadth and Vagueness
· Weaknesses of As-Applied Analysis:

· requires judicial narrowing of statute that Congress hasn’t assented to

· requires court to review facts de novo

· doesn’t address the chilling effect of Dennis
· Overbreadth Doctrine
· within the reasonable scope of the statute, are there any substantial applications aimed at protected speech absent a clear and present danger?

· if yes, statute unconstitutional on its face
· two major exceptions to usual constitutional doctrine:
· facial invalidation
· exemption from standing requirements (jus tertii)
· also, addresses the flaws of as-applied: gets rid of chilling effect
· Overbreadth Cases

· Aptheker v. Secretary of State (1964) 
· struck down statute denying passports to Communists as overbroad
· United States v. Robel (1967)
· statute denying right to work on defense facilities to Communists struck down as overbroad
· Broadrick v. Oklahoma (1973) (White): ‘substantiality’ limitation
· the overbreadth must be substantial, especially when aimed at conduct and not speech
· challenge to statute prohibiting some political activity by state employees
· Houston v. Hill (1987) (Brennan): doctrine remains robust
· statute prohibiting interrupting a policeman by “verbal challenge during an investigation” overbroad
· Board of Airport Commissioners v. Jews for Jesus (1987) (O’Connor)
· struck down statute banning all free speech in airport as overbroad
3. Offensive Speech in Public Places   (“Fighting Words”) (1038-1054, 1074-94)

· Action v. Speech
· “pure” action is not protected
· Unprotected v. Protected Speech
· unprotected speech:
· fighting words: narrowed substantially
· libel/defamation/privacy: no longer unprotected in most cases
· obscenity: narrowed substantially
· commercial speech: now protected
· even distinction between action and speech contested: “symbolic speech”
· “Fighting Words” Cases
· Cantwell v. Connecticut (1940) (Roberts)
· invalidated breach of the peace conviction of Jehovah’s Witness playing a phonograph
· offense to others is not sufficient to justify charge in the area of protected (religious) speech absent a personal attack on an individual
· Chaplinsky v. New Hampshire: “fighting words” (1942) (Murphy)
· says that fighting words like “damned Fascist” and “goddamned racketeer” (in this case aimed at police officer) are not protected speech because they are likely to cause a normal person to respond with violence
· when directed at an individual, the “very utterance inflicts injury”
· Narrowing of Fighting Words:
· Gooding v. Wilson (1972) (Brennan)
· held that Georgia statute prohibiting “opprobrious words tending to cause breach of the peace” was overbroad
· had been applied to man at protest saying “I’ll kill you” 
· Motherfucker Cases: Rosenfeld, Lewis, Brown
· swear words at school board meeting, and in latter cases aimed at police officers not “fighting words”—statutes prohibiting indecent and offensive language in public were overbroad
· Texas v. Johnson (1989) (Brennan)
· flag-burning does not fall within the exception for fighting words
· Cohen (“Fuck the Draft” Case) (Harlan)
· using as-applied analysis, strikes down disturbing the peace conviction for fuck the draft shirt
· it is not fighting words, action, obscenity, or incitement to riot and law is not aimed at only the courtroom context; it is thus protected speech
· fact that there were unwilling observers is irrelevant here: in public forum must tolerate some offense
· “fuck”cannot be excised because:
· principle is boundless
· words convey not just ideas but emotions
· forbidding words may end in forbidding ideas
· Hostile Audiences
· Terminiello v. Chicago (1949) (Douglas)
· overturned breach of peace conviction of speaker who denounced various racial and political groups because trial judge gave instruction to jury that allowed conviction for speech that stirs people up or invites dispute
· Douglas: “a function of free speech…is to invite dispute” (R.: “the more offensive the better”)
· Feiner v. New York (1951) (Vinson)
· Feiner spoke on street corner and began to get hostile reaction from crowd so police moved to stop him and he refused
· Vinson upheld disorderly conduct conviction: while it is protected speech, there was clear and present danger (likelihood may have been low, but harm was high)
· Black: it is job of police to protect the speaker, not the hecklers
· Edwards v. South Carolina (1963) (Stewart)
· breach of peace case against protestors on capitol grounds who drew crowd of onlookers
· distinguished from Feiner: now clear and present danger is stricter
· Cox v. Louisiana (1965) (Goldberg)
· black demonstrators protesting across from jail arrested because claimed they riled up white crowd across the street
· distinguished from Feiner and overturned conviction for disturbing the peace
· Gregory v. Chicago (1969) (Warren)
· 100 demonstrators gathered a crowd of 1000 onlookers
· overturned conviction for disorderly conduct—protest was peaceful expression of speech
· Kunz v. New York (1951) (Vinson)
· overturned conviction under permit system that made it unlawful to denounce any religious belief: impermissible content-based prior restraint
· Hate Speech
Arguments for ways to regulate hate speech: 

1) group libel under Beauharnais
2) fighting words under Chaplinksy definition
3) new category of unprotected speech
4) compelling interest in equality trumps speech
Arguments against:

1) since Chaplinsky, limits on regulation of words based on their emotive impact

2) inefficacy: racist speech is only a symptom of racism
· National Socialist Party v. Skokie, Smith v. Collin (1977)
· in National Socialist Party, overturned denial of stay of injunction because there must be strict safeguards in 1st amendment area, and in Smith v. Collin held permit system based on content invalid
· seems to discredit Beauharnais
· Note: allowing tort actions for emotional distress might solve the problem, but might also chill speech
· University Codes
· University of Michigan code was held overbroad and vague: “stigmatizing or victimizing”
· Stanford tried much stricter standard: it would have to be fighting words directed at individual which “inflict injury” or tend to cause “immediate breach of peace”—also overturned by California courts
· R.A.V. v. City of St. Paul (1992) (Scalia)
· cross-burning case: convicted under statute preventing placement of object causing anger based on insulting race, religion or gender
· Scalia introduces new distinction within unprotected speech: says cannot have content-based discrimination even within unprotected speech unless:
· based on reason entire class is unprotected
· secondary effects
· the content-based restriction included within larger statute aimed at conduct (Title VII exception)
· no realistic possibility of content discrimination
· Concurrence: would strike down as overbroad
· Wisconsin v. Mitchell (1993) (Rehnquist)—Hate Crimes Case
· rejected view that cannot regulate conduct based solely on viewpoint of actor
· using race-based motive as aggravating factor permissible: motive is often considered and here there are secondary effects
· Virginia v. Black (2003) (O’Connor)
· can ban cross-burning with an intent to intimidate, but “prima facie” intent to intimidate clause renders it unconstitutional
· no RAV problem because doesn’t condemn based on motive
4. Unprotected Speech:  Libel and Privacy    
· Beauharnais and Group Libel
Group libel = slurs on an entire ethnic or religious group that that lowers them in esteem of community: insults to group identity 
· Beauharnais v. Illinois (1952) (Frankfurter)
· sustained Illinois group libel law because individual and group libel have same results: no longer good law
· Dissents (Black): this is discussion on matter of public concern and is therefore at core of free speech
· Group v. Individual Libel: why more concerned about individual libel?
· group libel: 1) based on evaluative disagreements and mistaken conceptions, not false facts, 2) can be rebutted in normal course of debate
· individual libel: 1) false facts, 2) not rebuttable because private individual
· Theories of Free Speech and Group Libel
· utilitarian: does more harm than good to ban it
· political process: this is speech about public concern
· equal liberty of conscience: as a matter of conscience, it is job of people to protest it; should not interfere with process of self-definition
· Individual Libel
· Elements of Tort of Defamation/Slander
· publication to a third party (strict liability)
· false information
· tendency to disparage in esteem of reference group
· on its face, or
· inferentially (innuendo)
· about an individual
·  on its face, or
· inferentially (colloquial)
· causation
· special damages: actual proof of harm 
· general damages: presumed damages based on libel per se
· unchastity
· criminality
· fraud or dishonesty in business
· defense: truth
· New York Times v. Sullivan (1964) (Brennan)
· sheriff recovered $500,000 based on AL law making libel per se anything that injures someone’s reputation 
· political ad in NY Times mistakenly asserted arrested seven times, not four
· Decision:
· theory: despite false facts, free speech issues are raised (Meiklejohn, utilitarian, conscientious dissent)
· history: this looks like A & S Act
· no strict liability: if public official and media defendant, must show knowledge or recklessness (Sullivan mens rea)
· must be false
· no colloquium (cannot show it is about him through extrinsic facts)
· no general or punitive damages
Note: he focuses here on character of P and D; could have focused on nature of issue, or simply limited damages or required right of reply


Public Officials/Figures v. Matter of Public Concern
· Public Figures
· Curtis Publishing and Associated Press: expanded to public figures
· Firestone, Hutchinson, Wolston: narrowed public figure—must voluntarily thrust oneself into the limelight
· Rosenbloom v. Metromedia (1971) (Brennan)
· libel action against distributor of nudist magazines: tried to move the standard to focus on matters of public concern and not public figures
· Gertz v. Robert Welch, Inc. (1974) (Powell)
· rejected Rosenbloom: private person suing media defendant (even if newsworthy topic) does not have to meet Sullivan mens rea
· there must be negligence, no presumed damages, and punitive damages only with Sullivan mens rea
· Dun & Bradstreet v. Greenmoss (1985) (Powell): private party v. private party
· allowed conviction based on common law libel between private parties to stand 
· Hustler Magazine v. Falwell (1988)
· had to show actual malice to recover for satire in Hustler
· there were no facts here to challenge
· Privacy
Privacy must almost always yield to free speech. (probably because of true facts, but arguably should be more protective: can always revive reputation, but can’t restore your privacy)
· Tort of Violation of Privacy
· Brandeis, Right to Privacy (1890): core of inviolable right to moral personality
· difference from libel is facts are true
· Four Forms of Tort of Violation of Privacy
· misappropriation: use of someone’s name or picture in advertising
· defense: newsworthiness
· public disclosure of private facts: publication of private facts not of legitimate public concern which are highly offensive to individual
· defense: public records, newsworthiness
· false light: reckless publication of facts that put individual in false light and are highly offensive
· defense: truth
· this tort is closest to libel defamation 
· intrusion: 1) intentionally 2) intrudes into 3) solitary/private life, 4) in highly offensive way
· no defense
· Olmsted: bugging case—Brandeis was in dissent, but his view soon became law
· Time, Inc. v. Hill (1967) (Brennan)
· published article about former hostages depicting them in false light
· Sullivan mens rea should be applicable to false light privacy actions—newsworthy person cannot recover when subject of fictitious reports unless can show knowledge or recklessness
· Brennan suggests that newsworthiness defense should apply even in a true privacy action (i.e.,  true facts). Does this survive Gertz?
· Cox Broadcasting Corp. v. Cohn (1975) (White): rape victim name disclosure
· in “true” privacy case, public records was a defense
· Bartnicki v. Vopper (2001) (Stevens)
· illegal recording of union organizers publicized by newspaper
· newspaper not responsible for the illegal activity and privacy must yield to free speech
· Zacchini v. Scripps-Howard (1977) (White)
· cannonball case: distinguished from Hill because it was a right of publicity case; could recover when his act was broadcast
5. Unprotected Speech:  Obscenity            
· Background of Obscenity Law
· Roth and the Traditional Test
· Roth v. U.S. (1957) (Brennan)
· upheld federal and state obscenity laws: obscenity not within realm of protected speech
· obscenity is material that appeals to a prurient interest
· criticisms: limiting protection to “ideas” may exclude art and many things of social value that are erotic
· why not apply obscene to other things?
· Harlan’s dissent: should only focus on hard-core pornography
· Memoirs v. Massachusetts (1966)
· Test:
· appeals to a prurient interest
· offensive to contemporary community standards (national standards?)
· utterly without redeeming social value
· Redrup Reversals
· confusion about the standard leads to per curiam reversals where at least 5 members of the court applying their own standards find it not obscene
· Stanley and Reidel
· Stanley: private possession of obscene material is not a crime
· Reidel: distribution still criminal
· Modern Cases
· Miller v. California (1973) (Burger, Brennan dissent): Miller standard
· average person applying local community standards would find that it appeals to prurient interest
· lacks serious social value (weakened from utterly unredeeming)
· vivid depiction of “turgid genitals coming to climax”
· Paris Adult Theatre I v. Slaton (1973) (Burger, Brennan dissent)
· no immunity for obscene films shown only to consenting adults (Miller was unwilling audience)
· turns privacy on its head: it invades privacy of those who don’t like obscenity just to know someone else is looking at it
· Jenkins v. Georgia (1974) (Rehnquist)
· unanimously reversed conviction for showing Carnal Knowledge because no actual depiction of genitals
· local views must still be applied within bounds of Miller
· Mackinnon Proposal

· proposal for civil statutes where if a man violates a woman’s rights and he has been exposed to these images can sue maker for damages
· based on view that pornography is a vehicle for subordination of women
· doctrinal argument relied heavily on group libel – Beauharnais
· in practice these statutes have been used to suppress deviant sex (see Canada) 
· proposal adopted in Indianapolis:
· American Booksellers Ass’n v. Hudnut
· finds that it is impermissible content discrimination
· even if it is true that it subordinates women, the danger must be imminent
· dominance of truth is not a necessary condition of free speech
6. Offensive Speech in Public Places: Nudity, Seven Bad Words (pp. 1126-58)
· Public v. Private Fora
· public: prohibitions will almost always be struck down (Schad), but regulation often allowed (Mini Theatres, Pacifica)
· private: can prohibit???
· Nudity and Indecency in Public Fora: absolute bans impermissble
· Ernoznik v. Jacksonville (1975) (Powell)
· found law prohibiting drive-in movie theaters visible from street from showing nudity facially invalid
· nudity is not obscene and is the purpose is to avoid distracting material it is under and overinclusive
· Schad v. Mount Ephraim (1981) (White)
· nude dancing is protected speech and cannot be altogether banned (invalidated ordinance excluding all live entertainment, including nude dancing)
· “Erogenous Zoning” ok because regulation
· Young v. American Mini Theatres (1976) (Stevens)
· “adult movies” constitute lower value speech and can be regulated through scatter zoning because of their secondary effects
· Powell analyzes it as time, place, and manner, (O’Brien balancing) while dissenters argue that it is impermissible content-based regulation 
· Renton v. Playtime Theatres (1986) (Rehnquist)
· adopts Powell’s approach and finds can use concentrated zoning as a type of time, place, and manner regulation
· moves focus to secondary effects
· Indecent Speech in Media
· FCC v. Pacifica Foundation (1978) (Stevens)
· FCC has power to regulate broadcasts that are indecent but not obscene
· played George Carlin monologue with offensive language; FCC issued Declaratory Order
· Stevens again suggests this is lower value speech, while Powell says it is simply permissible time, place and manner reg
· they also distinguish radio because it comes into your home
· Brennan dissent: radio and television are the closest things to a true public forum in US and should not reduce them all to what is appropriate for a child
Limitations on Captive-Audience Doctrine
· Rowan v. U.S. Post Office (1970) (Burger)
· individuals may ask to be removed from pornographer mailing list
· Con Ed v. PSC (1980) (Powell)
· distinguished from Pacifica: mailbox does not create the same kind of captive audience as radio
· Sable Communications v. FCC (1989) (White)
· prohibition on obscene message services where can call to listen
· distinguished from Pacifica: total prohibition and no captive audience (have to engage in affirmative acts
· Cable: Denver Area v. FCC (1996) (Kennedy)
· 10(a): permission for cable operators to prohibit material on leased or public access channels constitutional—permissive and not mandatory
· 10(b): imposed blocking requirement unconstitutional
· 10(c): FCC can regulate sexually explicit conduct—unconstitutional 
· Kennedy would have struck down all three (no lower value speech)
· Breyer: allowed 10(a) because influenced by privacy notion from Pacifica
· Internet: Reno v. American Civil Liberties Union (1997) (Stevens)
· strikes down provisions of Communications Decency Act limiting indecent material on internet
· distinguishes from Pacifica: this is total ban and the forum is different:
· radio is scarce and tolerates a lot of regulation while internet is the true public forum
· Ashcroft v. ACLU I and II
· I held that use of community standards did not automatically invalidate Child Online Protection Act (COPA)
· II affirmed issuance of preliminary injunction because government did not show that the less restrictive alternatives are less effective than COPA
7. Unprotected Speech:  Advertising       
find the cases way back on solicitation—Martin
· History: Advertising as Unprotected Speech
· Valentine: advertising is unprotected speech
· Pittsburgh Press Co. v. Pittsburgh Human Relations (1973)
· advertising is unprotected: can require newspaper not to run ads in gender-designated columns
· Modern Approach: Protected Speech
· NY Times began to erode the line
· Bigelow v. Virginia (1975) 
· Virginia could not criminalize advertisement of abortions available in NY
· Virginia Pharmacy v. Virginia Citizens (1976) (Blackmun)
· struck down law forbidding pharmacists from advertising prices
· advertising is now protected when true and legal
· less protected than other areas:
· other speech need note be true and legal, and here he might tolerate prior restraint and not apply overbreadth
· Rehnquist dissent: the economic is subordinate to the political
· Ohralik v. Ohio State Bar (1978) (Powell) and Primus (1978) (Powell)
· can regulate ambulance chasing but not sending a solicitation letter (protected by freedom of association)
· Central Hudson Gas v. Public Service (1980) (Powell)
· overturned ban on public utility advertising
· new test:
· if 1) legal and 2) true, then
· presumptively unconstitutional, unless
· substantial government interest
· and narrowly tailored regulation
· Blackmun would simply say per se unconstitutional
· Fox (1989) (Scalia)
· can prohibit Tupperware parties on state campuses: narrowly tailored is not a least restrictive requirement
Vice Exception?
· Posadas (1986) (Rehnquist)
· allowed PR law that prohibited casino advertising to Puerto Ricans
· Rubin v. Coors (1995) (Thomas) and Liquormart (1996) (Stevens)
· rejected notion of vice exception
· Rubin: struck down reg banning alcohol content on label
· appropriate state purpose but no rational relationship
· Liquormart: struck down prohibition on alcohol advertising
· analysis is getting close to least restrictive alternative
8. Symbolic Speech                                             
· Origins of Concern about Symbolic Speech
· religious strand: radical protestant conscience
· scientific strand: criticize traditions by appealing to lived experience
· modern skepticism about mind-body dualism
· O’Brien and Content-Neutral Regulations

· Stromberg (red flag), Barnette (flag salute), Brown v. Louisiana (public library sit-in)

· U.S. v. O’Brien (1968) (Warren)
· O’Brien burned his draft card and was charged under 1965 Amendment to Act that had already made non-possession illegal
· O’Brien test for a content-neutral regulation of protected speech:
· is statute within power of government?
· substantial state interest?
· interest unrelated to free expression (i.e., interest is in controlling action not speech)?
· no more speech suppressive than necessary?
· (unlike TPM, O’Brien does not have to be strictly content neutral)
· he argues 65 amendment is not redundant because criminalizes burning others’ cards; ignores Congressional record
· Flag-Desecration Cases
· Street v. New York (1969) (Harlan)
· convicted for burning flag on street corner after Meredith was killed
· Harlan focused only on the words (not fighting words, not incitement to riot) and said unconstitutional as applied to D: cannot compel respect for the flag
· Smith v. Goguen (1974) (Powell)
· struck down MA law on vagueness grounds: “treat flag contemptuously”
· Spence v. Washington (1974) 
· statute forbidding improper use of flag unconstitutional as applied to individual who put peace sign on flag because no risk that anyone would think that the state endorsed his viewpoint
· Texas v. Johnson (1989) (Brennan)
· finds that O’Brien does not apply to these facts because the state interest is aimed at the expressive conduct
· this is at the core of protected speech because it is political, and preventing it would be a content-based restriction
· Nude Dancing
· Barnes v. Glen Theater (1991) (Rehnquist)
· upheld Indiana statute requiring the wearing of pasties and a g-string during erotic dancing
· applies O’Brien:
· substantial state interest in morality; aimed at morality and not speech; and minimally restrictive
· Souter would allow based on secondary effects, while Scalia says it is not speech at all  
· City of Erie v. Pap’s A.M. (2000) (O’Connor)
· court abandons the morality state interest and focuses on secondary effects: the law is content neutral because aimed at the secondary effects of nude dancing
9. Public Forum:  Regulations of Time, Place, and Manner   (pp. 1226-1272, 1280-85)

· Public Forum Doctrine
· being in a public forum is a necessary condition to any free speech analysis

· Public Forum Test:
· area traditionally open to the public
· area not inconsistent with the purposes of the first amendment:
· political speech
· truth
· moral autonomy of conscience and dissent
· all weighed against the value of privacy
· absence of adequate alternative fora
	Public Property 
	Private Property

	mandatory public forum
	discretionary public forum
	some private property can be a public forum

	1) cannot close completely
2) must be even-handed
3) parks and streets, state capitol grounds, libraries, etc.
	1) even-handed: jails, military bases, public schools, airports, other public property

2) non-evenhanded: city-owned bus, home mailbox, interschool mailbox 
	company towns, shopping malls (reversed, but still valid in some cases)


· Mandatory Public Fora
· Permitting Cases

· Massachusetts v. Davis (1895) (Holmes)

· upheld conviction of preacher for speaking without a permit; suggested that could be unevenhanded

· modern court has rejected this view

· Saia v. New York (1948) (Douglas): standardless licensing
· invalidated ordinance on its face that required permit to use amplification devices because it provided no standard to limit discretion on the previous restraint

· also concerned that it is poor man’s newspaper

· Cox v. New Hampshire (1941) (Hughes)

· upheld conviction of Jehovah’s witnesses under non-discretionary licensing scheme

· it was a neutral time, place, and manner restriction

· Problem of Total Medium Bans
· Schneider (1939) (Roberts)

· invalidated ordinances barring distribution of all leaflets

· goal of preventing litter could be achieved with narrower restriction

· Martin v. Struthers (1943) (Black)

· again invalidated an ordinance prohibiting a medium of communication: knocking on doors to pass out religious handbills

· Kovacs v. Cooper (1949) (Reed)

· upheld ordinance prohibiting use of loudspeaker to make raucous noise because it was not a “total ban”

· seems to be a repudiation of Saia

· City of Ladue v. Gilleo (1994) (Stevens)

· invalidated ordinance banning posting of most signs to get rid of visual clutter; woman had put sign in her own window
· Stevens essentially says this limits “too much” speech in an area where there are not adequate alternative fora 
· Watchtower Bible (2002) (Stevens)

· permit requirement before going door to door simply inhibited too much speech regardless of the standard of review

· Modern Time, Place and Manner Test in Mandatory Public Fora
· Public Order and Safety: can regulate for this purpose but must be neutral
· Cox v. Louisiana (1965) (Goldberg)

· overturned conviction for blocking a sidewalk because the law was being applied in a discriminatory manner

· can generally regulate sidewalks

· Heffron v. ISKCON (1981) (White)

· while state fair is a public forum, requirement of using a booth to distribute and sell material and solicit money is a neutral time, place and manner regulation

· lower court had invalidated with regard to Krishnas on religious grounds, but ct. said can’t make exceptions

· Aesthetics
· Metromedia v. San Diego (1981) (White)
· court recognized interest in limiting distracting displays but objected to the many content-based exceptions
· invalidated statute with respect to noncommercial speech
· Members of City Council v. Taxpayers for Vincent (1984) (Stevens)
· upheld complete ban on signs on posts in a mandatory public forum as a neutral time, place, and manner regulation
· says there are adequate alternative fora
·  Brennan concerned that these aesthetic judgments are subjective
· Clark v. CCNV (1984) (White)
· ordinance prohibiting camping in parks does not violate first amendment when applied to protesters in Lafayette Park
· analyzes it both as symbolic speech under O’Brien and as neutral TPM (content neutral and leaves alternative fora)
· Tranquility
· Ward v. Rock Against Racism (1989) (Kennedy)
· upheld requirement to use city-provided sound systems to control volume of concert in the park
· majority held that O’Brien did not require least restrictive means, just narrowly tailored (promotes substantial interest that would be achieved less effectively without it)
· Abortion
· Frisby v. Schultz (1988) (O’Connor)
· court upheld flat ban on focused picketing: content neutral, narrowly-tailored, leaves alternative fora)
· Madsen v. Women’s Health (1994) (Rehnquist)
· court upheld injunction buffer zone at front of clinic, restriction on noise levels, but struck down the images and the 300-foot zones around clinics and residences
· applied a heightened Ward test because this was an injunction

· Schenck v. Pro-Choice Network (1997) (Rehnquist)
· allowed injunction fixed buffer zones but not floating buffer zones after applying standard from Madsen
· Hill v. Colorado (2000) (Stevens)
· upheld statute preventing approach within eight feet of person entering clinic
· United States v. Grace (1983) (White)
· struck down ban on signs and leaflets inside and in front of supreme court
· no substantial state interest 
· Discretionary Public Fora
· Libraries: Brown v. Louisiana (1966) (Fortas)
· reversed convictions under breach of peace statute for sit-in at a library
· found that it was a public forum: actions did not depart from normal function of the place
· Jails: Adderley v. Florida (1966) (Black)
· jails are not public fora:
· not normally open to the public
· purposes not consistent with 1st amendment
· adequate alternative fora 
· Public Schools: Grayned v. Rockford (1972) (Marshall)
· affirmed conviction for noise near a public school 
· can limit access to public schools so long as even-handed
· example: Widmar v. Vincent—black armbands
· Buses: Lehman v. Shaker Heights (1974) (Blackmun)
· on buses, do not need to be even-handed: upheld rule against political advertising on buses because of captive audience problem
· can be uneven-handed on buses

· City Theaters: Southeastern Promotions (1975) (Blackmun)
· found that city theater is a public forum and must be even-handed (case involving musical hair)
· Military Bases: Greer v. Spock (1976) (Stewart)
· military bases are not public fora, but can only deny access in even-handed manner
· Airports: ISKCON v. Lee (1992)
· found that airport is not a public forum, but then only allowed ban on solicitation of money
· while they say not a public forum, the decision suggests that it is
10. Rights of Access to the Forum  
· Private Property Cases
· Marsh v. Alabama (1946): Company Town
· Jehovah’s Witnesses had a right of access to distribute religious literature in a company-owned town under both public forum analysis and “public function” state action theory

· it was traditionally open to the public, consistent with the purposes of the first amendment, and there are no adequate alternative fora
· Shopping Malls
· Amalgamated v. Logan Valley Plaza (1968) (Marshall)

· state trespass law could not be used to enjoin peaceful union picketing of a supermarket in a shopping center
· found it was a public forum: have to adopt the doctrine to the realities of modern life

· Lloyd Corp. v. Tanner (1972) (Powell)

· held that shopping center could apply ban on distribute of handbills to anti-war leafleters: distinguished Logan Valley and said that the activity here not related to the shopping center’s operations

· Marshall’s dissent: this is a content-based distinction

· Hudgens v. NLRB (1976) (Stewart)

· overruled Logan Valley in a case involving labor picketing in front of a supermarket in a shopping center

· Compelled Access Cases
· Background

· access requirements arise from a concern that diverse debate is not happening, but there is great hostility on the court to compelled access because of fears of state interference; generally only allowed regulation where scarcity or a monopoly
· Different Approaches to the “Scarce” Media of Radio and Television
· Britain: too important to leave to commerce; instead created independent agency funded by user fees; argument against it is elitism
· US: fear that radio and television would be dominated by the state so made it commercial medium with thin regulatory overlay
· decentralizes decision and makes it market-sensitive; problem is if you want to sell a lot you want the least offensive shows possible
· Cases
· Miami Herald v. Tornillo (1974) (Burger)
· Classic View: held Florida’s right of reply law unconstitutional; concern about the possible chilling effect—papers won’t print controversial speech because it might require giving space to reply
· rejected idea that 1st amendment should be concerned about diverse debate when you have the monopoly power of private parties
· Pruneyard v. Robins (1980) (Rehnquist)
· rejected shopping center’s challenge to California’s interpretation of its own constitution finding a shopping center to be a public forum
· shopping center claimed it was compelled speech
· Pacific Gas (1986) (Powell)
· found requirement that PG&E allow advocacy group to use space in its bills unconstitutional
· Rehnquist, White and Stevens: doesn’t believe in extending freedom of conscience to corporations
· Hurley v. GLIB (1995) (Souter)
· struck down compelled access requirement for gay group that wanted to participate in St. Patrick’s Day Parade
· state courts had found the parade to be a public accommodation
· Differential Regulation of Broadcast Media
· Red Lion Broadcasting v. FCC (1969) (White)
· held that “fairness doctrine” was constitutional because tv is a scarce and heavily regulated medium
· FCC itself later got rid of fairness doctrine
· Turner v. FCC (1994) (Kennedy)
· must-carry obligation for cable media is constitutional; applied usual, not heightened scrutiny and treated it as a time, place, and manner regulation
· but, also refused to extend Red Lion to cable tv context but it is not a limited medium
· CBS v. DNC (1973) (Burger)
· broadcasters are not constitutionally required to show political ads
· CBS v. FCC (1981)
· FCC could require stations by statute to sell advertising space to political candidates
· Reno v. ACLU (1997) (Stevens)
· Red Lion does not extend to the internet: it is not a limited medium
11. Government and the Media:  Of Censorship and Gag Orders         
· Background
	Protected Speech

	Prior Restraint Cases
	Criminal Prosecution after the Fact

	allowed
	barred
	allowed
	barred

	Cox: it is a neutral time, place, and manner regulation
	Lovell, Saia, Kunz: too likely to be abused in a content-based way
	Feiner (probably not good law anymore)
	Cantwell, Edwards


· Prior Restraint Cases
· Theory: 
· may be easier to restrict speech ahead of time than for officials to go through process of punishing after the fact

· censors have professional bias in favor of censorship

· censors offer less procedural safeguards

· speech suppressed in advance never reaches the marketplace of ideas at all

· with speech suppressed in advance will never have evidence of how great its harms would be
· Lovell v. Griffin (1938) (Hughes) (Licensing)
· struck down law requiring obtaining permission from city manager to pass out any leaflets (excessive discretion, and getting rid of licensing as one of most important aspects of free speech)
· Lakewood v. Plain Dealer Publishing Co.  (1988) (Brennan)

· struck down law restricting placement of newspaper racks: concerns about encouraging self-censorship and about difficulty of identifying and correcting content-based censorship after the fact
· Freedman v. Maryland (1965) (Brennan)

· licensing scheme for obscenity in movies: even in the area of unprotected speech (obscenity) there are strict procedural requirements for licensing:

· burden on censor, immediate judicial review, very brief prior restraint

· bunch of other little cases
· Injunctions
· Near v. Minnesota (1931) (Hughes)
· struck down law allowing abatement of “defamatory” newspapers as a public nuisance 
· majority concerned about preventing criticism of public officials (and after Sullivan could not even recover in libel)

· says would allow in several cases:

· troop movements

· obscenity: dead after Freedman

· incitement to overthrow the government: dead after 1960s cases

· dissent: this is a decision made by federal judiciary and therefore affords more procedural safeguards

· Walker v. Birmingham (1967) (Stewart)
· cannot defend against contempt charges for violation of an injunction by arguing that injunction was unconstitutional
· argument for applying same prior restraint concerns to judicial injunctions
· (see also Poulos v. New Hampshire: in order to bring an as applied challenge to a law must not actually act without a license before challenging)

· New York Times v. United States (Pentagon Papers Case) (1971) 

· Black and Douglas: Black is absolutist, Douglas also very concerned that Espionage Act would be inapplicable here because it means Congress would not ratify this judgment

· Brennan: can only apply prior restraint to troop movements and nuclear secrets

· Stewart, White: note that there could be a criminal prosecution of the leak after the fact

· Marshall: emphasizes separation of powers concern—in this case the conflict between the president and the judiciary is resolved by the First Amendment

· Dissenters: there should be great deference in the area of foreign policy

· United States v. Progressive, Inc. (1979)

· can get injunction to prevent publication of article about how to make a hydrogen bomb: there is a clear and present danger, there is a Congressional statute (Atomic Energy Act)
· Fair Trial
· Nebraska Press Ass’n v. Stuart (1976) (Burger)

· insufficient showing to allow prior restraint in order to protect right to fair trial (concurrences would even ban such prior restraints absolutely)
12. Campaign Financing:  Is Money Speech?    

· Theory: Politics and Economics
· Rawlsian view: must separate politics and economics
· while we may allow economic inequality for economic reasons, we should not allow economic inequality to affect political equality

· Libertarian view: cannot distinguish between political and economic inequality because it undermines liberty of persons
· Cases
· Buckley v. Valeo (1976): Federal Campaign Act of 1971
	$1000 contribution limit
	$1000

independent

expenditures

limit
	limits on candidate personal expenditures
	limits on aggregate campaign expenditures
	disclosure of contributions
	public financing for campaigns

	constitutional
	not constitutional
	not constitutional
	not constitutional
	constitutional
	constitutional


· contribution limits constitutional, expenditure limits are not

· speech: concludes that money is speech and not conduct (Congress thought it was conduct and would survive O’Brien test; lower courts thought it survived as a time, place, and manner regulation)
· compelling state interest: 

· political equality is not a legitimate state purpose

· corruption is a legitimate state interest, but it is only served by contribution limits

· leaves a loophole for PACs
· Nixon v. Shrink Missouri Government (2000) (Souter)
· upheld Missouri’s $1000 contribution limit—contribution limits given great deference

· FEC v. Colorado Republican Federal Campaign (2001) (Breyer, Souter)

· limits on a party’s coordinated expenditures constitutional
· analyzed under the standard they apply to contribution limits (‘closely drawn’ to combat a ‘sufficiently important’ government interest in combating corruption)

· Austin v. Michigan Chamber of Commerce (1990) (Marshall)

· upheld restriction on independent campaign expenditures by corporations (the same restriction that it said could not be applied to political organizations in MCFL)—“unique legal and economic characteristics of corporations)

· Citizens Against Rent Control v. Berkeley (1981) (Burger)

· contribution limits on ballot measures are invalid (no corruption interest)
· McConnell v. FEC (2003) (Stevens, O’Connor)

· challenge to McCain-Feingold law intended to close the soft money issue advocacy loophole

· applies the same less rigorous scrutiny applies to contribution limits and finds them valid

13. First Amendment and Disclosure  (Free Speech and Associational Liberty)
	As Applied
	Overbroad

	Unconstitutional
	Constitutional
	Unconstitutional
	Constitutional

	NAACP v. Alabama
	Bryant
	Shelton
	Buckley


· NAACP v. Alabama (1958) (Harlan)
· held that court could not require release of NAACP membership lists
· unconstitutional as applied, could potentially apply to a criminal organization
· privacy protects associational liberty, which protects free speech
· Bryant v. Zimmerman

· KKK can be restricted because they have a criminal ideology and violence is not constitutionally protected
· Shelton v. Tucker (1960) (Stewart)
· struck down law requiring teachers to disclose all organizations of which they have been a member for the last five years
· Gibson v. Florida (1963) (Goldberg)
· Florida committee investigating communist activity could not require disclosure of NAACP membership lists 
· Buckley v. Valeo (1976) 
· holds that the disclosure requirements are not unconstitutional as applied to traditional American parties
· Brown v. Socialist Workers (1982) (Marshall): struck down the disclosure limits as applied to a minor political party
· NAACP v. Button (1963) (Brennan)
· held Virginia law against improper solicitation unconstitutional as applied to NAACP; could now be struck down under Virginia Pharmacy as well
	V. Religious Autonomy


	Free Exercise
	Anti-Establishment

	1. Is there coercion or an economic detriment to exercising your belief?:
2. If yes,

    a. belief is absolutely protected

    b. action based on belief( can forbid if          compelling secular state interest
	Lemon Test:
1. secular state purpose

2. does not aid or inhibit religion

3. does not lead to excessive entanglement with religion

   a. administration

   b. need to distinguish religious/non-religious


1. Background

· Historical Background
· European Religious Wars
· wars convinced great philosophers of various religions that toleration necessary (Erasmus, Spinoza, Locke, Bayle)
· Locke: legitimate state power must be limited to compelling state secular purposes
· Jefferson, Madison and Virginia Bill for Religious Liberty
· Jefferson: must not only protect religious liberty but ensure that no state tax money whatsoever be used for religion
· central right to conscience must be protected subject to clear and present danger test
· Madison: in arguing for first amendment, argued that when religion becomes allied with political power it becomes corrupted
· Most important: religion is the heart of the free speech clause because it is entirely non-utilitarian (Whitney concurrence)
· Interpretive Issues
· universal compulsory education, battles over science and religion, traditional public morality now recognized as religious
· Jurisprudential Views

· Majority and Minority Views on Religion
· Majority (Black): the key is voluntarism and separatism—advancement of church can only come from voluntary support and religion and government must be kept entirely separate
· cannot prefer religion to irreligion
· Minority: non-preferentialism
· 1st amendment only requires that government not prefer one religion to another, not that there be a wall of separation between all religion and the state
· Souter has argued against this in Lee v. Weisman and Rosenberger dissent:
· drafting of 1st amendment showed it was not simply non-preferentialist
· Incorporation: Court has held that religion clauses incorporated against states (Everson)
· Conflict Between Free Exercise and Anti-Establishment
· Court has refused to say that one prevails over the other
· one suggestion for how to reconcile them: free exercise is about people with already established beliefs; anti-establishment is about preventing government from coercing people to change their beliefs
2. The Free Exercise Clause
· Test: coercion, belief is absolutely protected, can only coerce action if compelling secular purpose
· Draft Deferment Cases (definition of religion: very broad—extends to many sincerely held convictions) (mandatory exemptions not required, these cases involve how broad the exemption has to be once it is offered)
· United States v. Seeger (1965) (Clark)
· not required to believe in a Supreme Being to get religious exemption: to interpret statute otherwise would make it unconstitutional
· Welsh v. United States (1970) (Black)
· cannot draw a line between theistic and non-theistic beliefs
· Harlan concurrence: cannot distinguish between religious and secular beliefs
· Gillette v. United States (1971) (Marshall)
· Congress can constitutionally refuse to exempt those who do not oppose all wars (Catholic “just war” dissenter)
· United States v. Ballard (1944) (Douglas)
· cannot submit the truth or falsehood of religious beliefs to a jury in a mail fraud prosecution, can only submit the “sincerity” of the beliefs
· Non-Neutral Laws
· Torcaso v. Watkins (1961) 
· struck down requirement that all holders of public office declare a belief in God
· McDaniel v. Paty (1978) (Burger)
· invalidated provision disqualifying clergy from being delegates
· Babalu v. City of Hialeah (1993) (Kennedy)
· struck down law banning animal sacrifice because while appeared neutral on its face it was clearly aimed only at Santeria
· you could in theory have legitimate state purposes but the legislative history makes clear that it is a violation of religious freedom
· Locke v. Davey (2004) (Rehnquist) 
· exclusion of students studying devotional theology from state scholarship program does not violate 1st amendment
· Neutral Laws: Are Religious Exemptions Constitutionally Required?
· Reynolds v. United States (1878) (Waite)
· upheld application of bigamy laws to Mormons
· compares law to human sacrifice; 1st amendment only applies to belief not action
· Cantwell v. Connecticut (1940) (Roberts)
· narrowed somewhat: free exercise may require some accommodations for action as well
· Braunfeld v. Brown (1961) (Warren)
· rejected free exercise challenge to Sunday closing law: Court found sufficient compelling secular state purpose in having a joint day of rest
· Sherbert v. Verner (1963) (Brennan): major case requiring free exercise exemptions
· cannot deny employment benefits to Seventh Day Adventist who would not work on Saturdays because it puts economic burden on her free exercise
· they try and distinguish Braunfeld and argue that any establishment concern is de minimis (people will not convert)
· Wisconsin v. Yoder (1972) (Burger)
· Wisconsin cannot require Amish parents to send their children to school after the 8th grade; state interest is de minimis
· this is greatest extension of free exercise, though says would not extend it to people with mere philosophical beliefs like Thoreau
· Douglas’ dissent: notes conflict of interest between state and children—beginning of recognition of children having rights separate from their parents
· United States v. Lee (1982) (Burger): begin to reject free exercise claims
· Amish required to pay social security tax despite finding heightened scrutiny appropriate
· Goldman v. Weinberger (1986) (Rehnquist)
· state interest in uniformity trumps interest of practicing Jew in wearing his yarmulke with his military uniform
· O’Lone v. Estate of Shabazz (1987) (Rehnquist)
· rejected free exercise claim of Muslims in prison after applying a usual rationality standard
· Bowen v. Roy (1986) 
· rejected free exercise claim for exemption from requirement that applicants for AFDC be identified by SS#s
· Lyng v. Northwest Indian (1988) (O’Connor)
· did not apply heightened scrutiny and rejected free exercise claim of Indian tribes again Forest Service plan to build a road through area used by tribes for religious rituals
· Employment Division v. Smith (1990) (Scalia)
· rejected free exercise challenge by members of Native American Church denied unemployment benefits because they were fired for smoking peyote
· Scalia says he is overruling nothing but assumes that drug laws have a compelling secular state purpose and exemptions can be obtained through political process
· response to Smith: Congress responded with Religious Freedom Restoration Act, but Court struck it down as a violation of Marbury
what the fuck is the Wooley case???
3. The Anti-Establishment Clause  
· School Policy (insert later)
· Released-Time Cases

· McCollum v. Board of Education (1948) (Black)
· on-site release time to allow students to attend religious classes unconstitutional (no secular purpose, entangles state with religion)
· Zorach v. Clauson (1952) (Douglas)
· off-site release time is acceptable 
· dissent: they are using the compulsory education hours of the state to get children into religious classes
· School Prayer Cases

· Engel v. Vitale (1962) (Black)
· non-denominational prayer in school, even voluntary is unconstitutional
· while may need showing of coercion for free exercise violation, no coercion necessary for an establishment clause violation
· Abington School District (1963) (Clark)
· reading of the psalms and the Lord’s Prayer is struck down as unconstitutional
· Wallace v. Jaffree (1985) (Stevens)
· found moment of silence unconstitutional because of evidence that it had been added as a way to return to voluntary prayer in schools
· Lee v. Weisman (1992) (Kennedy)
· non-denominational prayer at high school graduation unconstitutional
· concern about peer pressure even in high school students
· concurrence: violation of establishment clause not predicated on coercion
· Santa Fe v. Doe (2000) (Stevens)
· allowing students to choose speaker for football games unconstitutional where it is clear that the intention was to preserve a state-sponsored religious practice
· Good News Club v. Milford Central School (2001) (Thomas)
· not allowing a student religious club to use facilities made available to other groups constitutes impermissible view point discrimination
· Stone v. Graham (Ten Commandments) (1980)
· posting of Ten Commandments in public school classrooms unconstitutional despite fact that purchased with private funds and presence of plaque saying it was for a secular purpose because in fact there is no possible secular purpose 
· Elk Grove v. Newdow (2004) (Rehnquist) (Under God)
· concurrence would have found standing and reached the merits and found no establishment clause violation; O’Connor noted that the pledge did not violate her endorsement test
· Epperson v. Arkansas (1968) (Fortas) (Evolution)
· cannot forbid teaching of evolution because it violates establishment clause neutrality requirement (cannot single out one thing and say it cannot be taught because it conflicts with a particular religious viewpoint)
· Edwards v. Aguillard (1987) (Brennan) (Evolution)
· struck down law requiring that wherever evolution taught, creationism must also be taught: gives creationism a privileged place
· McGowan v. Maryland (1961) (Warren)
· Sunday closing laws do not violate anti-establishment because they no longer have a religious purpose
· Marsh v. Chambers (1983) (Burger)
· legislative prayer does not violate anti-establishment because we’ve been doing it a long time and it is not part of the “fabric of society”
· did not apply Lemon test
· Christmas Displays

· Lynch v. Donnelly (1984) (Burger)
· Christmas crèche display along with Santa Claus, reindeer, etc. does not violate anti-establishment because it is now predominantly secular in meaning
· O’Connor concurrence: appropriate inquiry under purpose prong of Lemon is whether there is endorsement of religion
· Dissent: calling the crèche secular demeans religion
· Allegheny County v. ACLU (1989) (Blackmun)
· freestanding display of a nativity scene is unconstitutional but crèche alongside Menorah is allowed: majority adopts O’Connor’s endorsement test
· Recent Ten Commandments Cases

· McCreary v. ACLU (2005) (Souter)
· purpose is a legitimate basis for enquiry in determining establishment clause violations, and can take into account context and history of the display: history of display that started out as the Ten Commandments alone shows that purpose is not secular
· Van Orden v. Perry (2005) (Rehnquist)
· monument of Ten Commandments on capitol grounds along with other things is not a violation because history does not raise the same concerns about non-secular purpose
· Financial Aid to Religious Institutions: focus on breadth of class and “private choice”
· Everson v. Board of Education (1947) (Black)—incorporation case for religion clauses
· held that “no tax large or small” can be levied to support religious institutions, but that law funding transport to religious schools (among others) was constitutional
· says that in this case can identify a distinct secular health and safety purpose and to that extent can lift the wall of separation
· Board of Education v. Allen (1968): state may lend books on secular subjects to parochial school students
· Lemon v. Kurtzman (1971): reimbursement to religious schools for teacher’s salaries and textbooks unconstitutional 
· Meek and Wolman: cannot lend other instructional materials to religious schools; also Wolman, no transportation for field trips
· Mitchell v. Helms (2000): overruled holding of Meek and Wolman about instructional materials
· Committee for Public Education v. Regan (1980): states may reimburse parochial schools for administering state-prepared exams (but Levitt, does not apply to teacher-prepared)
· Committee for Public Education v. Nyquist (1973): tuition rebates and tax deductions unconstitutional (though later in Mueller constitutional)
· Mueller v. Allen (1983) (Rehnquist)
· Minnesota tax deduction for tuition, textbooks, and transportation constitutional because broad class and “private choice” (applies Lemon test)
· add cases on pp. 1590-1591???
· Witters v. Washington (1986) (Marshall)
· aid to handicapped could be used at sectarian school under Lemon test
· Zobrest v. Catalina Foothills (1993) (Rehnquist)
· provision of publicly funded sign language interpreter does not violate anti-establishment
· pp. 1592-1595
· Grand Rapids v. Ball (1985) and Aguilar v. Felton (1985)
· public school teachers providing remedial classes in parochial schools violates anti-establishment
· Agostini v. Felton (1997)
· overrules Grand Rapids and Agostini: moving the programs incurred high costs and they pass an endorsement test—when aid allocated based on neutral, secular criteria on nondiscriminatory basis it is not likely to further religion
· Zelman v. Simmons-Harris (2002) (Rehnquist) (Vouchers)
· provision of vouchers to public school students to attend private schools does not violate anti-establishment: there is clearly secular purpose, and it only happens that religious schools have been the only ones willing to take them
· dissent: they have not tried to separate funds for secular purposes from other funds
· Accommodations of Religion
· Larkin v. Grendel’s Den (1982) (Burger): cannot delegate to religious entity the power to exercise civic authority—cannot give churches veto on liquor licenses
· Estate of Thornton v. Calder (1985) (Burger): law mandating an accommodation for all workers who assert a particular day as their Sabbath unconstitutional under anti-establishment clause because clearly advanced a particular religious practice (though Court tries to distinguish the exception from the one in Title VII) 
· Corporation v. Amos (1987) (White): upheld Title VII exemption for religious organizations as applied to a janitor working for Mormon church 
· Texas Monthly v. Bullock (1989) (Brennan): struck down sales tax exemption for religious periodicals
· Board of Education v. Mergens (1990) (O’Connor plurality): upheld provision requiring that high schools allow religious student groups access to any limited pubic forum
· Board of Ed v. Grumet (1994) (Souter): could not draw a school district entirely to benefit one religious group
	VI. Due Process


1. Due Process and the Methodology of Incorporation  
· Historical Evolution of Constitution
· 1787 Constitution
	Federal
	State

	Art. I §9: no infringement of habeas corpus, no bills of attainder or ex post facto laws

Art. III: treason very narrowly defined (requires overt act); guarantee of jury trial
	Art. I §10: contracts clause (Blaisdell)

no bills of attainder, no ex post facto law

Art. IV §2: privileges and immunities

Art. IV §4: every state must have a republican government-regarded as a political question, courts have never intervened but Congress has


· 1791 Bill of Rights
· Barron v. Mayor (1833) (Marshall): Bill of Rights does not apply to the states
· Reconstruction Amendments
· 14th amendment 1868: 
· four elements of Sec. 1:
· everyone born in America is a citizen (overrules Dred Scott)
· due process
· equal protection
· privileges and immunities
· 15th amendment: no disenfranchisement on the basis of race 
· Slaughterhouse Cases 
· butchers challenged Louisiana slaughterhouse monopoly as abridging their right to work
· Miller’s opinion: 
· 13th amendment: involuntary servitude should be read narrowly; 15th amendment does not apply
· 14th amendment:
· does not consider due process and says equal protection was only meant to deal with racism
· privileges and immunities:
· textual argument: distinguishes these privileges and immunities from those in Art. IV §2 because here it says “citizens of the US”
· ignores Congressional record
· Result: narrows conception of privileges and immunities such that all development of substantive rights will ultimately come through substantive due process
· Right of Interstate Mobility
· Edwards v. California (1941) (Byrnes) (Anti-Okie law)
· majority relied solely on commerce clause
· Douglas’ concurrence: violation of a right of national citizenship protected by privileges and immunities clause of 14th amendment
· Shapiro v. Thompson (1969) (Brennan)
· used “fundamental rights” equal protection strict scrutiny to strike down law denying welfare benefits to those living in state less than one year
· Dunn v. Blumstein (1972) (Marshall)
· used equal protection to strike down one-year residency requirement for voting
· Memorial v. Maricopa (1974) (Marshall)
· invalidated one year requirement for medical care based on equal protection
· Sosna v. Iowa (1975) (Rehnquist)
· upheld one-year residency requirement for divorce
· Saenz v. Roe (1999) (Stevens)
· struck down differential welfare levels based on length of residence as unconstitutional under 14th amendment privileges and immunities clause (could not rely on commerce clause because there was already Congressional statute waving this
· Theories of Incorporation
	Total Incorp.
	Selective Incorporation

	J. Black: Art. 1-9, but no more
	J. Cardozo: could a system be just without the right? (Palko)
	J. White: given Anglo-American conception of justice, is this right essential? (Duncan)
	same as Duncan, Harlan: accepts incorporation only to extent fair purposes require (how does this differ from Cardozo?)


Note: now all criminal process guarantees have been incorporated except for grand jury indictment requirement
· Palko v. Connecticut (1937) (Cardozo)
· claimed that his retrial after prosecution’s appeal violated double jeopardy; Cardozo held 14th amendment only incorporated those portions of the Bill of Rights essential to liberty and justice
· dissent: this approach is too malleable
· Adamson v. California (1947) (Reed, Black dissent)
· majority found 5th amendment right against self-incrimination not incorporated under Palko
· Black’s Dissent: the “natural law” pick and choose approach degrades the Bill of Right; 14th amendment incorporated the entire Bill of Rights
· relies on speeches by Howard and Bingham
· Frankfurter concurrence: have to allow states to experiment
· Duncan v. Louisiana (1968) (White)
· jury trial is fundamental to Anglo-American conception of justice; (book describes it as looking at the right generally, not the facts of the particular case)
· Harlan concurrence: only fundamental fairness required
· Williams v. Florida (1970) (White)
· White says jury trial does not require 12 jurors for state trials
· (seems to give credence to Frankfurter’s concerns that extending to states would eventually cause warping and weakening of the rights)
	VII. Substantive Due Process: Emerging Rights to Personal Autonomy or Personhood


	
	
	Unenumerated Rights

	
	Speech and Religion
	Lochner
	Griswold
	Roe-Casey
	Bowers-Lawrence
	Cruzan-Glucksberg

	Right
	1. dignity

2. equality (ban on content-based restrictions)
	right to work
	marital association/

right to intimate life
	right of intimate association
	right of intimate association
	right of intimate association

	Compelling secular state purpose
	1. clear and present danger
2. compelling secular interest
	Peckham would accept:
1. harm to self (workers)

2. harm to others (consumers)
	1. prevent extramarital/ premarital sex
2. belief that non-procreational sex is wrong
	1. health/ life of mother
2. potential life
	1. prevent non-procreational sex
2. health risks
	


1. The Rise and Fall of Substantive Economic Due Process  
· Lochner v. New York (1905) (Peckham, Harlan and Holmes’ dissents)
· invalidated NY law limiting number of hours worked by bakers as violative of the right to work (substantive economic due process)
· Peckham says protection of health and safety of consumers and workers would be valid state purpose, but equality is not
· Lochnerizing is the delegitimation, without justification, of a valid democratic state purpose and taking a subject for democratic legislation and making it a judicial subject
· Harlan’s dissent: majority refused to look at legislative facts supporting the statute because they turned legislative matter into judicial matter; also notes that equality is a legitimate state purpose
· Holmes’ dissent: Court should be more deferential when it is not a fundamental right like free speech
· they have crammed their social Darwinist ideology into the Constitution and used it to delegitimate a legitimate state purpose
· if Constitution doesn’t speak to it, let democracy decide
· Muller v. Oregon (1908) (Brewer)
· sustained Oregon law providing maximum work hours for women
· Coppage v. Kansas (1915) (Pitney)
· held that law prohibiting employers from requiring that workers not join a union unconstitutionally violated the right of contract
· inequality is natural and legitimate
· Nebbia v. New York (1934) (Roberts)
· upheld NY law setting prices for the sale of milk because it is not arbitrary and capricious and the industry in question “is subject to control for the public good”
· Adkins v. Children’s Hospital (1923) (Sutherland): law prescribing minimum wage for women violated due process
· West Coast Hotel Co. v. Parrish (1937) (Hughes)
· upheld a state minimum wage law and overruled Adkins
· United States v. Carolene Products (1938) (Stone)
· rejected due process challenge to prohibition on shipment of “filled milk” and held that economic legislation need only have a rational basis (and need not necessarily be supported by any legislative facts)

· Footnote 4: this does not mean judicial review plays no role

· Bill of Rights (first ten amendments)

· restrictions on political process

· harm to discrete and insular minorities (relates it to the political process issue)
· Williamson v. Lee Optical (1955) (Douglas)
· upholds law requiring patients to go to ophthalmologist when want new glasses
· there is no fundamental right involved and no suspect classification: they therefore only apply rational basis and make up their own rational basis
2. The Right of Personal Autonomy:  Of Contraception, Abortion, Consensual Adult Sexuality, Death, Drugs, and Beyond    
· Background: Privacy as a Value in Law
· J.S. Mill, On Liberty: recognized that the triumph of democracy meant that while majority’s rights were protected, minorities’ rights were not
· Harm Principle must be met before state can violate autonomy:
· background justice: can use government to achieve just ends like equality between the sexes and races
· harm to others: otherwise, must be harm to others for law to be legitimate
· harm to self: highly skeptical of this purpose
· offense to dominant majorities is never enough
· Privacy as a Value in Law
Insert Table: get table from Ellen or Jessica’s notes
· Meyer v. Nebraska (1923) (McReynolds)
· Court reversed conviction of teacher for teaching German
· parents have a right to decide how their children will be educated
· Pierce v. Society of Sisters (1925) (McReynolds)
· invalidated law requiring parents to send their children to public schools: parents have an interest in choosing their children’s education
· Skinner v. Oklahoma (1942) (Douglas)
· invalidated compulsory sterilization on the basis of equal protection
· Griswold v. Connecticut (1965) (Douglas, Goldberg, Harlan, White, Black’s dissent)
· invalidated law preventing the use by or distribution to married couples of contraceptives
· Douglas: the specific guarantees of the Bill of Rights have penumbras that create a zone of privacy
· Goldberg: the traditions of our people suggest that the right of privacy in the marital relation is a fundamental right protected by the 9th amendment and cannot be infringed by states, particularly where law is overbroad as it is here
· Harlan: says can simply enforce through 14th amendment using the Palko approach; preventing non-procreational sex is no longer a legitimate state purpose
· Roe v. Wade (Blackmun) (1973)
· Blackmun’s opinion: finds the right to abortion in the concept of liberty in the 14th amendment (substantive due process)
· but, there are legitimate state purposes in safeguarding health, maintaining medical standards, and protecting potential life
· he balances the interests at each stage and comes up with a trimester system:
· cannot regulate first trimester, in second trimester can have health regulations, and in third trimester can prohibit entirely
	Moral Arguments About Abortion

	Status of Fetus
	Rights of Mother v. Fetus

	1. pre-fertilization

2. fertilization

3. quickening (Aquinas)

4. pain/pleasure receptors

5. brain activity

6. viability

7. birth

8. self-consciousness
	1. self-defense

2. necessity: more harm is done by carrying the baby to term

3. euthanasia (birth defects)

4. Good Samaritan argument: imposes ethical obligation on women that men would never accept


· Planned Parenthood v. Danforth (1976) (Blackmun) (Spousal Consent)
· no spousal consent, and no absolute requirement of parental consent
· Bellotti v. Baird (1976), Planned Parenthood v. Ashcroft (1983), H.L. v. Matheson (1981): Parental Consent
· Bellotti, Ashcroft: requirement of parental consent with a judicial override mechanism is constitutional
· Matheson: parental notice requirement constitutional
· Court is now clearly willing to divide rights of child from rights of parents
· Maher v. Roe (1977) (Powell)
· regulation allowing Medicaid funding for prenatal care but not for voluntary abortions found constitutional
· state has imposed no restriction on abortions that did not already exist
· Harris v. McRae (1980) (Stewart)
· even the barring of payments for medically necessary abortions was constitutional
· Rust v. Sullivan (1991) (Rehnquist)
· restriction on abortion counseling by any project receiving federal funds is constitutional
· Akron v. Akron Center for Reproductive Health (1983)
· doubts about trimester framework expressed by O’Connor in dissent: what was this case about?? 
· Thornburgh v. American College (1986) 
· struck down several Penn. restrictions, but Burger expressed doubts about Roe in dissent
· Planned Parenthood v. Casey (1992) (O’Connor, Kennedy, Souter)
· right: reaffirmed the right to choose and ground it in the due process clause and the right to privacy
· state interest: affirm the interests identified by Blackmun
· explains the importance of abiding by stare decisis: unprincipled to give in to political pressure, they recognize the basic right, and reliance interests
· but, creates undue burden test
· upholds 24-hour waiting period (overrules Akron and Thornburgh)
· no spousal consent
· parental consent with judicial bypass reaffirmed
· reporting requirements by doctors are ok
· Stevens’ concurrence: does not recognize “potential life” as state purpose because it is entirely sectarian
· Blackmun: issue is gender equality
· Stenberg v. Carhart (2000) (Breyer)
· law banning partial-birth abortions is invalid
· must have a health exception
· Family Relationships
· Zablocki v. Redhail (1978) (Marshall)
· struck down on fundamental right equal protection grounds law stating that any person owing child support cannot get married without court approval
· Turner v. Safley (1987) (O’Connor)
· struck down law restricting prisoners’ right to marry: marriage is a fundamental right
· Moore v. East Cleveland (1977) (Powell plurality)
· what is appropriate use of history in defining right to privacy?
· Powell argued that the nation’s history and tradition supported the invalidation of a zoning ordinance that did not allow a grandmother to live with two different sets of grandchildren
· Michael H. v. Gerald D. (1989) (Scalia)
· upheld law establishing presumption that child of wife is child of the marriage even in the presence of biological evidence because it is the assumption about fatherhood we have had since 1789—takes very narrow view of the right
· Sexuality
· Bowers v. Hardwick (1986) (White)
· upheld statute prohibiting all sodomy as applied to “homosexual sodomy”
· defines right narrowly and then uses originalist argument to remove right to homosexual relationships from substantive due process
· rejected claim that morality alone was not a sufficient state purpose
· Powell now says he was wrong about Bowers because it was inconsistent with Roe/Griswold
· Lawrence v. Texas (2003) (Kennedy)
· invalidated state law prohibiting homosexual sodomy—majority on substantive due process grounds, O’Connor on equal protection grounds
· history: claims that prohibition was on non-procreational sex not homosexuality
· looks at comparative law because it supports notion that it is fundamental right and disputes the argument that this is part of Western tradition
· could there ever be a compelling state purpose?: Plato would argue that it disrupts gender roles, could also bring up health risks, but there are other ways to address this
· Goodridge v. Department of Public Health (Massachusetts Case): Lawrence means that marriage must be available to gays and lesbians
· Death
· Introduction: law tends not to criminalize suicide any longer, but criminalizes aiding and abetting
· Cruzan v. Director, Missouri Department… (1990) (Rehnquist)
· discontinuation of life-sustaining procedures was not required where Missouri court found that there was not clear and convincing evidence of patient’s desires (clear and convincing evidence was an acceptable standard)
· had there been a living will, state’s interest would not have trumped her right to live and die with dignity—based on common law allowing to refuse medical treatment
· Washington v. Glucksberg (1997) (Rehnquist)
· Washington’s prohibition on assisted suicide is constitutional
· there are compelling state interests: 1) interest in preserving life, 2) depression, 3) integrity of medical profession, 4) protection of the vulnerable, 5) slippery slope
· O’Connor concurrence: application of the law where the only way to resolve pain is to give a drug that will induce death would be unconstitiutional
	VIII. Equal Protection


1. Overview of Equal Protection (get table!)

· History
· the equal protection clause, unlike privileges and immunities, was completely new

· Reconstruction Congress wanted to extend protection of enumerated and unenumerated rights to the states

· Abolitionists

· Lincoln and moderate abolitionists: believed must emancipate the slaves and then colonize them in Africa

· radical abolitionists: demanded equal protection—those who have borne all the burdens of citizenship, should get all protections of citizenship

· Standards of Review
· if state abridges fundamental right or uses a suspect class, it is highly likely to be struck down; in other cases, use rational basis analysis

· court has also been developing intermediate status
· Over and Underinclusiveness (Tussman and tenBroek)
· every law has a mischief it is aimed at (M), and a trait that is the basis for the classification used by the law (T): whether a law is reasonable under equal protection depends on relationship of the M to the T

· the strict test does not allow over or underinclusiveness
2. Standards of Review: The Weak or Rational Basis Test
· Railway Express Agency v. New York (1949) (Douglas, Jackson’s concurrence)
· upholds law allowing the prohibition of advertising on some trucks but not others

· court infers purpose

· Jackson concurrence: 

· equal protection is better than substantive due process because it does not involve Lochnerizing

· he thinks underinclusiveness is worse because if everyone has to bear the same burden, the majority is unlikely to allow it

· Williamson v. Lee Optical (see above)

· U.S. Department of Agriculture v. Moreno (1973) (Brennan)

· invalidated federal food stamp definition defining household as related persons; says it is applying rationality review, but applies it with more bite because it is approaching a fundamental right

· also: bare congressional desire to harm a politically unpopular group cannot constitute a legitimate governmental interest

· Jimenez v. Weinberger (1974)

· struck down law denying disability benefits to some but not all illegitimate children

· seems to apply more heightened scrutiny because bordering on a suspect class

· Massachusetts v. Murgia (1976) 

· applied rational basis analysis to a retirement age requirement for police officers and upheld the statute

· Vance v. Bradley (1979) (White)

· again, age is not a suspect classification

· NYC v. Beazer (1979) (Stevens)

· upheld regulation excluding all methadone users from transit authority employment
· U.S. Railroad Retirement Board v. Fritz (1980) (Rehnquist)

· upheld restructuring of statute to prevent windfall benefits to railroad workers that drew a line between those who would continue to receive them and those who would not

· Rehnquist: identified hypothetical rational basis and says that is sufficient

· Stevens: must identify a legitimate purpose that we can reasonable assume an impartial legislature would have adopted

· Brennan: must look at actual purpose 

· Logan v. Zimmerman (1982) (Blackmun)

· would have invalidated procedural classification of complainants on equal protection grounds

· Allegheny v. Webster County (1989) (Rehnquist)

· system that massively, over a long period of time, overvalued some properties and not others violated equal protection

add other cases from notes???
3. The Strict Test: Race as the Paradigm Case of a Suspect Classification

· Suspect Classification Analysis
	Purposeful Discrimination

	Express 
	Implied

	Racial Classification

Invidious
	equal protection
	statute title VII

	
	1. disparate impact on a racial minority

2. no non-racist purpose that could justify impact
	1. disproportionate impact

2. not justified by job performance


· Historical and Comparative Issues
· History:
· theory of faction
· structural v. substantive guarantees (aimed at combating faction)
· structural guarantees: separation of powers and federalism
· substantive: free speech, religious liberty, etc.
· religious liberty as a basic right, only abridged for a compelling reason
· religion as suspect because not likely to be justified
· American slavery:
· abridgement of all basic human rights (speech, religion, intimate life, work)
· rationalized by racial stereotypes
· confusion of unjust cultural deprivation with natural facts
· Express Cases
· Strauder v. West Virginia (1880) (Strong)
· law only allowing whites to serve on juries unconstitutional, ethnic categories are over and underinclusive
· will strike down all laws motivated by invidious race hatred
· ethnicity also counts
· Korematsu v. United States (1944) (Black)
· all racial classifications are suspect, but pressing public necessity may justify them; racial animus can never justify them
· nonetheless upholds internment, does not really apply strict scrutiny
· Loving v. Virginia (1967) (Warren)
· strikes down anti-miscegenation laws as violative of equal protection
· says the history about the Reconstruction amendments is inconclusive on this point, and that the fact that both are punished does not make it not a violation
· McLaughlin v. Florida (1964) (White)
· invalidated statute preventing cohabitation by unmarried interracial couples
· Palmore v. Sidoti (1984) (Burger)
· state cannot give effect to private prejudice by denying custody of a child simply because it will be more difficult for child to grow up in mixed-race home (this interest cannot overcome the use of a suspect classification)
· Anderson v. Martin (1964) (Clark)
· struck down law requiring racial identification of candidates on the ballot
· Virginia Board v. Hamm (1964) 
· certain public records cannot be classified on the basis of race
· Lee v. Washington (1968)
· struck down Alabama laws requiring racial segregation in prisons
· Implied Cases
· Yick Wo v. Hopkins (1886) (Matthews)
· facially neutral law requiring permit to operate a laundry is in fact purposeful discrimination because there is a disproportionate impact on Chinese and there is no non-racist jusitification
· Gomillion v. Lightfoot (1960) (Frankfurter)
· invalidates the drawing of city boundaries to exclude all black voters and no white voters: disproportionate impact, no non-racist explanation
· Griffin v. County School Board (1964) (Black)
· invalidated state action closing all public schools in response to desegregation
· Palmer v. Thompson (1971) (Black)
· closing swimming pools after segregation was not unconstitutional because it does not have disproportionate impacts on blacks—it affects whites as well
· race hatred is not a sufficient reason to invalidate according to this case
· Washington v. Davis (1976) (White)
· test to become DC police officer eliminates a disproportionate number of blacks
· White: equal protection applies and here there is a non-racist justification
· makes it more difficult to show implied purposeful discrimination under equal protection than under Title VII
· Arlington Heights (1977) (Powell)
· refusal to rezone to multi-family housing is not implied purposeful discrimination because there are many possible non-racist justifications
· Rogers v. Lodge (1982) (White)
· required city to move to district-voting instead of at-large to prevent vote dilution; it seems to suggest that disproportionate impact alone is enough to strike it down
· Hunter v. Underwood (1985) (Rehnquist)
· struck down disenfranchisement for crimes of moral turpitude where the legislative record shows evidence of racism
4. Racial Segregation

· Plessy v. Ferguson (1896) (Brown, Harlan dissent)
· Historical Background:
· radical polarization of north and south after Civil War
· views of radical abolitionists (against segregation and against anti-miscegenation) put at heart of equal protection, but they were ahead of the nation
· in 1877, the north became fed up and as part of the Hays-Tilden Compromise removed troops from the south
· originalist history: Reconstruction amendments did not reach segregation
· distinguishes political rights from social rights
· precedents: distinguishes Strauder and Yick Wo by saying right is not taken away completely
· reads racism into Constitution: legislation cannot eradicate “racial instincts”
· Harlan’s dissent: calls it a caste system and says the Constitution does not tolerate classes among citizens
· History from Plessy to Brown
· abolitionists
· Frederick Douglas/Harriet Jacobs: recognized what slavery did to people in their intimate lives and pointed out the confusion/naturalization of racism 
· Franz Boas: race is culturally constructed
· DuBois’ new historiography of Reconstruction
· Harlem Renaissance: writers like Richard Wright, James Baldwin, Zora Neale Thurston, and Toni Morrison find their voice
· NAACP founded
· Gunner Murdahl’s book: An American Dilemma
· Brown v. Board of Education (1954) (Warren)
· originalist history: relies on connotative meaning--argues that it is equivocal and history does not forbid this result because public education has completely changed
· implicit history—desegregation of military
· precedent:
· Gaines v. Canada: had to provide blacks legal education in the state, not enough to pay for them to go in another state
· Sweatt v. Painter: compared tangible factors and found that law school for blacks in Texas was not equal
· McLaurin v. Oklahoma: looked at intangible factors—requiring students to sit separately demeans the educational experience
· education: focuses on foundational importance of education
· relies on social science to argue against Plessy that separate education is in fact stigmatizing
· points to Myrdal, An American Dilemma
· Myrdal believed Americans had constructed race and that all the same things could be applied to gender
· opinion is problematic because NAACP approach focused on two things: improving education for African-Americans; getting rid of racism by having people interact with each other
· Bolling v. Sharpe (1954) (Warren)
· extended the principle of Brown to the federal government through 5th amendment dues process
· Ely argued this was wrong because Reconstruction Congress knew how to limit fed. (see 15th amendment) and was focused on constraining power of states
· Per Curiam opinions applied Brown to beaches, buses, golf courses, and parks
· Remedial Cases
	De jure segregation
	De facto segregation

	Express                     or Implied

1) classified              1) disproportionate impact

2) invidious              2) no non-racist reason
	all minority schools in fact 

	rural
	metropolitan area
	

	contiguous districts
	contiguous districts and busing
	


· Brown II (1955) (Warren)
· allows lower federal courts to monitor compliance and assess whether there has been good faith implementation
· while taking into account local conditions, must nonetheless implement desegregation “with all deliberate speed”
· Period of Massive Resistance
· Cooper v. Aaron (1958)
· reaffirmed Brown and read Marbury in its most expansive form in response to massive resistance in Little Rock
· Period of Civil Rights Movement
· Civil Rights Act of 1964: conditioned receipt of federal funds for education on desegregation; extended Brown to hotels and restaurants based on commerce clause
· Voting Rights Act of 1965
· result was massive political shift; court was no longer alone on this issue
· SC Reintroduces Itself
· Green v. County School Board (1968) (Brennan)
· freedom of choice plan is not sufficient for desegregation
· in rural district, must simply draw contiguous school districts and then you will end up with desegregated schools
· Swann v. Charlotte-Mecklenburg (1971) (Burger)
· affirmed order of district court requiring redrawing of districts and busing in a metropolitan area
· Northern Cases: court found that in north there was implied de jure segregation
· Keyes v. School District (1973) (Brennan)
· found implied de jure segregation in north where there were gerrymandered district lines but no explicit segregation and said redrawing lines and busing were appropriate
· Columbus and Dayton (1979)
· found implied de jure segregation and required same remedies as above
· where disparate impact is foreseeable consequence of actions, de jure segregation can be found
· Limits on Remedies
· Milliken v. Bradley (1974) (Burger)
· reversed a lower court order requiring busing across school districts where there was no finding of de jure segregation in thw white suburban school district
· Hills v. Gautreaux (1976) (Stewart)
· but court allowed a remedy that involved entire metropolitan area when it was to remedy housing discrimination in a HUD program
· Missouri v. Jenkins (1990) (White)
· overturned decision of District Court ordering raising of taxes to pay desegregation costs
· courts cannot be involved in a democratic decision like when to raise taxes
· Oklahoma City v. Dowell (1991) (Rehnquist)
· reversed Court of Appeals decision reopening a segregation case where it had been closed because city had already fully complied as part of the original case 
· Freeman v. Pitts (1992) (Kennedy)
· U.S. v. Fordice (1992) (White)
· held that a freedom of choice program was not sufficient at university level and that must get rid of racially identifiable universities 
· Jenkins II (1995) (Rehnquist)
· held that district court could not order pay increases for teachers and remedial education programs because it was not closely enough connected to the violation itself
· Hunter v. Erickson (1969) (White)
· struck down charter amendment that would require that any Fair Housing ordinances be approved by voters: it uses racial classification to make it more difficult to pass one kind of law than another
· Washington v. Seattle School Dist. (1982) (Blackmun)
· struck down ballot initiative that said that school boards cannot require busing
· cannot use the racial nature of a decision to place obstacles in the path of one group over another in obtaining the state action they want
· Crawford v. Los Angeles (1982) (Powell)
· upheld California initiative saying that state courts can never order busing in the area of de facto segregation (i.e., without a finding of de jure segregation)
· if fed. constitution does not require it, states don’t have to
5. Affirmative Action

· Theory
· Anti-Affirmative Action
· Bickel: use of any immutable characteristic should be per se unconstitutional
· affirmative action plans should be analyzed under strict scrutiny
· Pro-Affirmative Action
· the real principle is that legislation cannot be motivated by invidious racial hatred
· Ely: fair representation view
· segregation was the result of unfair representation, but affirmative action plans are the majority imposing burdens on itself
· Dworkin: Constitution protects basic human rights
· we use immutable characteristics all the time for things like merit scholarships
· Regents v. Bakke (1978) (Powell)
· Powell opinion applies Bickel and says strict scrutiny (ask Jes for her chart from November 16)
· says Title VI applies here but that it tracks the equal protection clause and therefore must give equal protection analysis
· rejects “stigma” view of equal protection and says must apply strict scrutiny (does not want to analyze motives of legislators; now we’re a nation of minorities)
· classifications involve injustice to third parties
· says that some plans might survive strict scrutiny, but notes that there are very few compelling justifications
· proportional representation is odious
· social discrimination: only a justification when there is authoritative  finding of de jure segregation
· to improve health care delivery: no evidence for this and why should minorities in particular have to bear this burden
· diverse student body: he accepts this as legitimate state purpose
· he would accept the Harvard plan
· Brennan (4): also gives full equal protection analysis
· applies intermediate scrutiny: important interest, substantially pursued
· must be certain that in our concern about race we don’t allow other kinds of racial hatred
· Stevens (4): issue is resolved by Title VI (forbidden under Title VI)
· Grutter v. Bollinger (2003) (O’Connor)
· Law School’s race-conscious admissions program passes strict scrutiny because obtaining a diverse student body is a legitimate interest and they do not engage in outright racial balancing
· Gratz v. Bollinger (2003) (Rehnquist)
· University of Michigan policy that adds 20 points to applications of people of certain ethnic backgrounds unconstitutional under Bakke
· Wygant v. Jackson Board of Education (1986) (Powell)
· Court held unconstitutional a minority preference in teacher layoffs
· here you are distributing a harm
Government Set-Aside Cases
· Fullilove v. Klutznick (1980) (Burger)
· rejected constitutional challenge to statute requiring that 10% of federal funds on local public works projects but must be used to pay minority-owned businesses
· legitimate because Congress presented adequate historical record of discrimination
· Richmond v. Croson (1989) (O’Connor)
· found 30% minority set-aside for city construction contracts unconstitutional
· says federal government has more freedom to do these things and that there was not a finding of discrimination as there had been in Fullilove
· also, no question of fair representation: they are not a minority in Richmond 
· Metro Broadcasting v. FCC (1990) (Brennan)
· court upheld, under less than strict scrutiny, FCC’s set-aside program giving preference to minorities in access to broadcast licenses and requiring sales of stations to minorities in some cases
· Adarand Constructors (1995) (O’Connor): majority permanently adopts strict scrutiny
· overrules Metro but not Fullilove and holds that 
· overturned Court of Appeals finding that federal financial incentives to hire “disadvantaged” subcontractors did not violate 5th amendment because C of A did not apply strict scrutiny
· Electoral Districting Cases

· Voting Rights Act: imposes certain federal rules on counties where history of vote suppression or dilution and imposes pre-clearance requirements when they change voting rules 
· United Jewish Organizations v. Carey (1977) 
· applied deferential review to racial preferences in districting
· allowed NY to split up Hassidim in order to create more representation of other minorities
· Shaw I (1993) (O’Connor)
· held that snakelike district drawn by North Carolina to ensure compliance with Voting Rights Act was unconstitutional
· equal protection clause trumps Voting Rights Act
· no other traditionally legitimate redistricting motivation could explain the shape of the district, so must assume motivated by race, which is impermissible after Adarand
· White dissent: compliance with Voting Rights Act is a compelling state interest
· Souter dissent: Adarand should not be extended to voting rights because no one is losing their right to vote here
· Miller v. Johnson (1995) (Kennedy)
· districts illegitimate where race has clearly predominated over traditional redistricting principles like compactness, contiguity, political subdivisions, or actual shared interests
· Bush v. Vera (1996) (O’Connor)
· they apply strict scrutiny when other legitimate principles subordinated to race, and this does not survive scrutiny
· Hunt v. Cromartie (1999) (Breyer) 
· upheld district where there was no evidence that race played a dominant role an decision seems to have had political, not racial, motives
· Richards says this is recognition of fact that they have allowed ethnicity in the past
6. Gender as a Suspect Classification (pp. 769-810)
Traditional Suspect Classifications

	Religion

I. prejudice (abridge; stereotypes)

II. irrelevant to any legitimate state purpose

(it is not salient or immutable and you are not necessarily powerless)


	Race

1. immutable characteristic

2. salient

3. history of irrational race hatred (abridge rights: conscience, free speech, intimate life, right to work; then dehumanizing rationalization)

4. irrelevant to any legitimate state purpose

5. powerless (a. not permitted to vote, b. small and isolated minority, power of vote undercut)


· Gender Analogy to Traditional Suspect Classifications
· it is immutable
· salient
· history of irrational prejudice
· 1) abridgement of rights, 2) rationalized by stereotypes
· relevance is complicated: in certain contexts not relevant (see Brennan in Frontiero)
· powerlessness
· Ely would say if you can vote and are statistical majority, you have power
· Brennan has less mechanical approach: history of powerlessness and stereotyping can keep group from exercising power despite numerical majority
· Theory and History

· Historical Development of Feminism
· first appearance of feminism is clearly linked to liberalism
· Mary Wolstonecraft (1790): the new ideas of human rights clearly apply to women too
· Mill: “The Subjection of Women”
· takes his arguments from American radical abolitionists and argues that sexism and racism have the same roots in an irrational belief that women are sub-human
· cannot appeal to women’s nature because that nature has been imposed on them
· Radical abolitionists (Douglass, Harriet Jacobs, Garrison, Grimke sisters): argued that same subjugation imposed on slaves was imposed on women 
· Reconstruction amendments don’t include women and Bradwell and Happersett find equal protection does not apply to women
· sociologists in 1970s (McAbee and Jacklin): what differences are statistically significant?
· procreation
· test results: verbal/math, spatial/non-spatial, nurture/aggressive
· physical strength
· Literary points of view:
· some Christian women argued that must reconsider misogyny within the religion, Simone de Beauvoir
· Dominant Western Tradition
· Aristotle: women had a different nature and to ask them to do what men do would actually harm them
· Bradwell v. State (Bradley) (1873)
· Court denies that privileges and immunities clause applies to right of women to practice law
· Goesaert v. Cleary (1948) (Frankfurter)
· upheld Michigan law forbidding women from getting bartender’s license unless proprietor is their husband or father
· applies rational basis and says that state has a legitimate interest in protecting women
	Modern Gender Cases: When has court struck down distinction?

	women burdened v. men
	implied stigma
	working women

	Reed, Frontiero, Stanton, VMI
	Craig, Hogan, Orr
	Weinberger, Califano


· Reed v. Reed (1971) (Burger)
· invalidated law preferring men to women as administrators of estates under rational basis scrutiny—suggests they are moving toward stricter scrutiny
· Frontiero v. Richardson (1973) (Brennan)
· struck down law guaranteeing benefits to wives of male members of the army while female members have to show their husband’s actual dependency
· Brennan’s plurality advocates treating gender as a suspect classification: he focuses on immutability and irrelevance and he draws an analogy to race
· focuses also on powerlessness and says that just because women can now vote, etc. does not mean it is possible to overcome stereotypes and discrimination after such a long history
· Craig v. Boren (1976) (Brennan)
· struck down OK law prohibiting sale of 3.2% beer to men under 21 and women under 18; applied intermediate scrutiny
· administrative ease and convenience are not enough to justify gender classifications
· implied stigma: difference between men and women here largely a result of ethnic stereotyping
· Mississippi University for Women v. Hogan (1982) (O’Connor)
· single-sex nursing school does not survive intermediate scrutiny
· in order for there to be a substantial relationship to a purpose of compensating for discrimination, would have to be evidence of discrimination against women in nursing
· J.E.B. v. Alabama (1994) (Blackmun)
· gender-based peremptory challenges to jurors are unconstitutional
· United States v. Virginia (1996) (Ginsburg)
· seems to give even higher scrutiny (exceedingly persuasive justification) in finding that VMI must admit women
· VWIL is not equal in fact to VMI
· look at history of purpose of VMI
· “Real” Difference Cases

· Geduldig v. Aiello (1974) (Stewart)
· exclusion of disability associated with childbirth from state disability insurance system did not constitute gender discrimination
· (Congress ultimately reversed this by statute)
· Michael M. v. Superior Court (1981) (Rehnquist)
· upheld statutory rape law where only man punished
· there is a legitimate state purpose in preventing teenage pregnancy; women already have the deterrent of pregnancy
· Rostker v. Goldberg (1981) (Rehnquist)
· rejected equal protection challenge to selective service registration of men and not women
· because no one argues that women should be in combat roles, no discrimination in not having them on list used for combat recruitment
· Caban v. Mohammed (1979) (Powell)
· invalidated law giving mother of illegitimate child right to block adoption but not father
· Parham v. Hughes (1979) (Powell)
· upheld law giving the mother but not the father the right to sue for illegitimate child’s death
· Nguyen v. I.N.S. (2001) (Kennedy)
· upheld law that treated illegitimate children of one citizen and one non-citizen parent differently depending on whether the mother or father was the non-citizen
· Personnel Administrator v. Feeney (1979) (Stewart)
· upheld law giving absolute lifetime preference to veterans for state civil service even though disproportionately benefits males
· Richards’ argument: this is perpetuating the gender discrimination in the military; it is circular: we deny them rights and then deny them more rights on the basis of the fact that they don’t have those
7. New Suspect Classifications: Alienage, Illegitimacy, Mental Retardation, Sexual Preference, Poverty

· Alienage
· Graham v. Richardson (1971) (Blackmun)
· held that states cannot deny welfare benefits to aliens
· Blackmun argues that it is a suspect class, subject to strict scrutiny, and also that there is federal preemption
· fact that court almost always upholds challenges to the fed. govt. in this area suggests it is really a preemption issue
· In Re Griffiths (1973)
· invalidated law excluding aliens from law practice 
· Sugarman v. Dougall (1973) (Powell)
· invalidated law excluding aliens from permanent positions in competitive classified civil service
· but allows exception for jobs with significant political function
· Foley v. Connelie (1978) (Burger): state troopers
· can bar employment of aliens as state troopers
· Ambach v. Norwick (1979) (Powell)
· can bar aliens who are eligible for citizenship but choose not to seek it
· Bernal v. Fainter (1984) (Marshall): notary public
· goes back to the Sugarman analysis: cannot prevent aliens from becoming notaries public; their function is ministerial and not discretionary
· Toll v. Moreno (1982) (Brennan)
· struck down policy of not granting in-state tuition to resident aliens on federalism grounds
· Hampton v. Mow Sun Wong (1976) (Stevens)
· invalidated CSC regulation barring aliens from employment in the federal civil service; it is the only case where they struck down federal law said that they did not have Congressional approval and did not follow their own procedures
· suggests again that these are preemption cases because there is no Congressional override of equal protection
· Mathews v. Diaz (1976) (Stevens)
· Congress can condition eligibility for Medicare on alien status
· Illegitimacy
· Suspect Classification Analysis: it is immutable, but not salient; there is irrational prejudice; it is irrelevant but they are not powerless
· Overall: cases are all over the place, but whether you are cut off entirely, rather than just subordinated, seems to matter
· Levy v. Louisiana (1968) (Douglas)
· hinted at heightened scrutiny in finding that law denying unacknowledged illegitimates the right to sue for wrongful death of mother violated equal protection
· Trimble v. Gordon (1977) (Powell)
· struck down law barring inheritance by non-marital children
· Lalli v. Lalli (1978) (Powell)
· upheld NY law forbidding nonmarital children from inheriting from fathers by intestate secession unless there was finding of paternity during father’s lifetime
· Paternity Suit SOL: Mills, Pickett, Clark—struck down all laws with differential statute of limitations on when paternity suit can be brought; in Clark, said was applying strict scrutiny
· Disability
· court has generally avoided mental illness as a suspect class
· Cleburne v. Cleburne Living Center (1985) (White)
· applies rational basis and strikes down refusal to issue a permit for the building of a home for the mentally retarded
· says it is not a suspect class because it is not irrelevant because they are not powerless and have had a lot of legislation passed in their favor
· examines proferred reasons and says they are all inadequate
· concurrences argue it should be heightened scrutiny
· Age: not a suspect class (Murgia)
· Wealth
· despite some hints by the Warren court, not treated as a suspect class or a fundamental rights issue (Valtierra)
· two possible arguments in favor:
· it is suspect class
· there is fundamental right to a minimum (Michelman)
· Sexual Orientation
· Richards argues that there is a very close analogy to religion as a suspect class
· Romer v. Evans (1996) (Kennedy)
· held that Colorado constitutional amendment stating that no anti-discrimination ordinances protecting gays can be passed violated equal protection
· State SC had decided on a fundamental rights voting rights analysis
· he uses Mormons to show that you can distinguish from Bowers: maybe you can ban polygamy but you cannot also make Mormons a lesser class
8. The Strict Test: Fundamental Rights and Beyond (Minimal Welfare Rights)

· Voting Rights

	Abridgement of Voting Rights

	Denied entirely:
	Weighting Cases

	· poll tax (Harper)

· property requirement (Kramer)

· residency requirement

· enrollment requirements

· candidate access cases
	· one person/one vote (Reynolds, Baker)

· gerrymandering cases (racial and political)

· voting power dilution cases (equal protection, Voting Rights Act)

· proportional representation


· Total Denial Cases: 

· Harper v. Virginia State Board of Elections (1966) (Douglas): Poll Tax
· struck down Virginia poll tax under strict scrutiny: voting rights are fundamental because they underlie all other rights
· a similar development happened in Western thought with democracy: decided human rights are fundamental and only later that democracy was the best way to secure them
· Harlan’s dissent: at the founding there were universal property requirements
· but three amendments since then have enlarged our understanding of voting rights
· Black’s dissent: this is Lochnerizing because it is a natural law argument
· Kramer v. Union Free School District (Warren) (1969): Property
· struck down law requiring property ownership to vote in the school district
· it is an Ely argument: it is the responsibility of courts to step in here to ensure fair representation because politicians have an incentive to entrench their own power
· there are originalist dissents once again
· Court has limited use of limited purpose districts pp. 842-43 (Cipriano, Phoenix, Quinn)
· Richardson v. Ramirez: can disenfranchise felons
· Enrollment requirements: mixed results, some allowed (Rosario), some not (Kusper)
· Weighting Cases:

· Baker v. Carr (1962)
· announced that vote weighting cases were justiciable (claim that equal protection was violated by the way Tennessee districts drawn was justiciable)
· Reynolds v. Sims (1964) (Warren)
· upheld challenge to the malapportionment of Alabama state legislature and stated the one person/one vote numerical equivalence standard
· could have just said fair representation; Warren liked both the normative appeal and administrative ease of one person/one vote
· Stewart dissent: respect for regional differences is not unconstitutional
· Congressional Districting

· court has required mathematical exactness with regard to Congressional districting
· Kirkpatrick, White, Karcher

· State Districting

· much more tolerance for deviations from the numerical ideal, p. 853
· Supermajorities

· Gordon v. Lance (1971) (Burger)
· supermajorities do not violate equal protection
· Political Gerrymandering

· Davis v. Bandemer (1986) (White)
· says political gerrymandering is justiciable only if it consistently over time departs from the will of the majority, not just because it departs from proportional representation
· Vieth v. Jubelirer (2004)
· five have still said gerrymandering is justiciable
· Isaacharoff’s procedural solution: have a non-partisan body divide the districts
· Access to Courts
· Griffin v. Illinois (1956) (Black)
· state must provide a trial transcript to indigent criminal defendant for purposes of appeal
· Harlan: no obligation to equalize; this is Lochnerizing
· majority has essentially said that indigency only matters when it is in connection with a fundamental right
· Boddie v. Connecticut

· on due process grounds at least partially extended Griffin to filing fees for civil divorce cases because there is a strong interest in the right to marry and the state controls access to divorce
· more cases on pp. 862-70
· Minimal Welfare Rights
· court has generally refused to ensure minimal welfare rights
· important here is Marbury and McCulloch: if it is outside the core of Marbury and deals with the political, social and economic questions identified by McCulloch as not for the judiciary, they will not get involved
· Dandridge v. Williams (1970) (Stewart)
· Court refused to invalidate a law putting a maximum amount on welfare regardless of need because it was legislation in the area of social and economic rights
· court will not play a role in setting an economic minimum
· Lindsey v. Normet (1972) (White)
· no right to minimum level of housing
· San Antonio v. Rodriguez (1973) (Powell)
· San Antonio finances public schools through property taxes (most US districts do this to increase local control of education)
· two equal protection issues:
· property-poor school districts taxed at a higher rate
· children in those districts receive less funding
· case focused on the taxing inequity
· Powell’s opinion: no suspect class; education is a fundamental right, but the right is only to a minimum level of education, not equality (not willing to overrule Dandridge and Normet)
· expenditures are not the only measure of equality, and the remedies are not judicial in nature
· Marshall’s dissent: says there is suspectness here similar to the illegitimacy cases 
· Plyler v. Doe (1982) (Brennan)
· struck down Texas law barring undocumented children from public schools
· dissent: democracy cannot save us from stupidity
	IX. State Action and the Enforcement of Civil Rights


1. State Action

· Civil Rights Laws
· Criminal Provisions (p. 887)
· 18 U.S.C. §241: conspiracy against rights (United States v. Guest)
· no state action in text
· injure, oppress, etc. to prevent exercising rights assured by Constitution (or going in disguise on highway, or trespassing for same purpose)
· 18 U.S.C. §242: deprivation of rights under color of law
· explicit state action requirement
· deprivation of rights under color of law
· Civil Provisions
· 42 U.S.C. §1981: equal rights under the law (Runyon v. Kerry)
· same right to make and enforce contracts, to sue, etc. and the same punishments
· 42 U.S.C. §1982: property rights of citizens (Shelley, Jones)
· no state action requirement in text
· same right to inherit, purchase, lease, sell, etc. 
· 42 U.S.C. §1983: civil action for deprivation of rights
· state action requirement in text
· Monroe v. Pape (specific intent requirement not needed)
· 42 U.S.C. §1985(3): conspiracy to interfere with civil rights
· no state action requirement (Griffin, Bray)
	Expanding State Action

	Interpreting 14 §5 Broadly
	13th Amendment: no state action requirement
	Certain Rights

	1) Brennan’s argument from Guest
	1) Jones v. Mayer

2) Runyon
	1) petitioning the national government

2) movement


· Civil Rights Cases
· upheld challenge to the Civil Rights Act of 1875: no discrimination in inns, public conveyances, theatres, places of public amusement
· holds that 14th amendment has state action requirement and 13th amendment is inapplicable because this is not about slavery
· notes in dicta that he is not saying anything about whether or not you could do this under commerce clause (which Congress eventually did in the Civil Rights Act of 1964 – Heart of Atlanta)
· Harlan’s dissent: 13th amendment should apply because racism is vestige of slavery
· he would still require some public function for 13th amendment (cannot extend it to home)—have to balance equality and liberty
· 14th amendment: should be read broadly to read out state action because of citizenship clause—amendment intended to ensure that they have all rights of any white citizen in the state
· even with state action, these accommodations serve public function and be reachable
· United States v. Cruikshank (1875) (Waite)
· indictment under predecessor to §241
· charged in lynching with interfering with right to assemble; court held this application unconstitutional, but said you could have had application if the charge had been interfering with right to assemble and petition the national government
· Public Function
· Marsh v. Alabama (1946)
· company town was serving a public function and therefore cannot violate the 1st amendment
· Parks
· Evans v. Newton (1966)
· will had created a segregated park; after Brown transferred it from public to private trustees
· court held that even in the absence of direct state action, the park was serving a public function; says parks generally are “municipal in nature”
· Primaries
· Nixon v. Herndon (1927) and Nixon v. Condon (1932)
· court struck down exclusion of blacks on face of Texas law and then when power was transferred to party executive committees (committee was agent of the state)
· Smith v. Allwright (1944)
· struck down a state convention that decided on white primary; primary is part of election machinery and is state action; violates 15th amendment
· Terry v. Adams (1953) (Frankfurter)
· created a private white club to do the nominating prior to the primary; club was part of election machinery and therefore state action
· Private Utility
· Jackson, Flagg Bros.: court more likely to find state action where race is involved than where it is due process
· Nexus Cases (State Involvement)
· Shelley v. Kraemer (1948) (Vinson)
· challenge to enforcement of racially restrictive covenants under §1982
· court had already found racially-restrictive zoning unconstitutional (1917)
· effect of covenant so close to effect of state action through zoning, and state involvement so great, that this is unconstitutional
· Wills: Evans v. Abney (1970)
· could enforce will containing racial restriction by finding that park must revert to heirs of Senator
· Pennsylvania v. Board of Trusts (1957)
· Court found that public trustees could not administer school for “white male orphans” 
· Bell v. Maryland (1964)
· trespass case: court split on the issue of whether Shelley applies
· Douglas: Shelley applies, but would carve out a sphere of privacy
· Black’s dissent: Shelley involved willing buyer and willing seller
· this issues was mooted by Civil Rights Act of 1964
· Lease and Public Duty Cases
· Burton v. Wilmington Parking Authority (1961)
· when the state leases it has a duty to see that the lessee does not discriminate
· Permission: Wrightman v. Mulke (Restriction Case)
· repealing of open housing law gave support to racism so it involved state action
2. Beyond State Action: Congressional Enforcement Powers

· 14 amendment §5 enforcement

· United States v. Guest (1966) (Stewart)
· charged with a violation of 18 U.S.C. §241 in relation to murder of black reserve officer
· Majority: there is an allegation of state action here (filing of false reports), and conspiracy to prevent someone from engaging in interstate travel does not require state action
· Brennan’s concurrence: he argues that charges of violating the right to equal utilization of state facilities do not require state action
· Richards says he says that there are enforcement powers where people interfere with the efforts of state officers to enforce civil rights
· United States v. Price (1966)
· defendants charged under §241 and §242
· interpreted “under color of law” to be the same state action requirement as that in 14th amendment and said that that could reach private persons where they conspired with state officials
· (and §241 applies to 14th amendment rights)
· 13th Amendment
· Jones v. Alfred H. Mayer Co. (1968)
· §1982 bars all racial discrimination, private as well as public, in the sale or rental of property and is a valid exercise of Congressional enforcement power under 13th amendment
· Griffin v. Breckenridge (1971)
· §1985(c) can be applied to private conspiracies under 13th amendment and right to interstate travel
· United Brotherhood of Carpenters (1983)
· holds that 13th amendment and right to interstate travel irrelevant in union context so must show state action; also, not the kind of animus required for §1985(3)
· Bray v. Alexandria Women’s Health Clinic (1993)
· 13th amendment cannot justify §1985(c) because the animus in a case about abortion protestors is not the same as racial animus
· there are women on both sides of the issue
· Runyon v. McCrary (1976)
· §1981 prevents private non-sectarian schools from refusing to integrate 
· Equality trumps liberty with regards to gender discrimination
· Roberts v. United Jaycees (1984)
· anti-gender discrimination trumps associational liberty
· court rejected right of intimate association claim, and while it accepted right of association, said it was trumped by gender equality as a compelling state interest
· Rotary International v. Rotary Club (1987)
· NY Club Association v. NY (1988)
· Boy Scouts of America v. Dale (2000)
· upheld right of Boy Scouts to exclude an openly gay scoutmaster
· it is an organization intended to inculcate values; they can’t be required to suggest that they approve of sexuality 
3. Enforcement of Civil Rights and Reconstruction Amendments
	Judicial Enforcement
	Congressional Enforcement

	1. literacy tests ok (Lassiter)
2. English language requirement ok

3. age discrimination ok (Murgia)

4. at-large elections ok (Mobile)
	1. literacy tests not ok

2. English language requirement not ok

3. age discrimination not ok (Oregon)

4. at-large elections not ok (Rome v. United States)


· Lassiter v. Northampton County Election Board (1959)

· court refused to strike down literacy tests
· South Carolina v. Katzenbach (1966)
· challenge to Voting Rights Act of 1965 which, among other things, got rid of literacy tests

· ban on literacy tests in covered areas (literacy tests used for discrimination and voting reduced by 12% over average): constitutional because Congress has made substantial fact-finding

· prior approval: ok because narrowly drawn and has time limit

· dissenters note that you could not have done this under commerce clause

· federal examiners: ok because Congress has made a finding that states can’t be trusted
· Katzenbach v. Morgan (1966)

· upheld §4(e) of Voting Rights Act of 1965 requiring that people educated in Puerto Rico must be allowed to vote without knowing English language as within §5 enforcement powers
· could not have had this result from judicial enforcement because it is unprincipled

· Brennan argues that Congress has both remedial and substantive enforcement authority

· could have found that this was a necessary remedial measure to correct ethnic discrimination

· could also have found substantively that it is an unfair burden on a fundamental right

· says Reconstruction Congress clearly wanted to give legislative branch the same broad powers as in necessary and proper clause

· Harlan’s dissent: Congress cannot be allowed to undercut the Court’s Marbury powers

· one-way ratchet is in the eye of the beholder; Congress could use this to dilute rights
· he also argues that fact-finding can become normative power (regardless, says fact-finding here inadequate)
· worth noting that there is also a federalism issue here: these are federal statutes invalidating state statutes (Fed. No. 10 argument for greater deference)
· Oregon v. Mitchell (1970)

· Voting Rights Act of 1970 extended vote to 18 year-olds in federal and state elections; Court upheld the law for federal elections, struck it down for state

· Black found that Congress could set time, place and manner for federal elections, but states must be able to set qualifications for their own elections
· Congress had looked at what were in fact practices and found that they used 18 as age of majority everywhere, and also concluded that being 21 did not have the same relationship to citizenship as it did in an era when citizenship based on military service that began at 21

· unanimous court upheld the suspending of literacy tests nationwide as clearly remedial

· upheld the suspension of residency requirements

· Harlan’s dissent: you’re undercutting Marbury powers and making the Congress the judge in its own cause

· Note: again, judiciary could not have done this because 18 is not a “principled” choice

· Rome v. United States (1980)

· while disparate impact is not sufficient for the court to find a statute unconstitutionally discriminatory, Congress could in the Voting Rights Act allow the Attorney General not to approve voting plans that had a discriminatory effect alone

· found that could apply Voting Rights Act to Rome, Georgia to prevent them from instituting at-large voting 
· City of Boerne v. Flores (1997)

· in response to Smith, Congress passed the Religious Freedom Restoration Act of 1993 under its §5 enforcement powers and stated that because of bigotry against religious people the right to free exercise goes back to the law before Smith
· concern had been that Smith now allows majoritarian values to be imposed on religious group even when the harm caused by them (and the need to apply the law to them was very low)

· RFRA would say that where there is not a compelling state purpose in applying the law to this particular religious group they should get an exemption

· adopts the remedial interpretation of §5 enforcement powers: there must be a “congruence and proportionality” between the injury and the remedy
· RFRA is so out of proportion that it could not be found to be remedial

· Kennedy clearly sees it as a blatant attempt to overrule the SC in  violation of Marbury; only substantive interpretation would allow Congress to say that something the SC had determined did not violate the Constitution actually does

· Note: originalist history supports a broad understanding of free exercise

· United States v. Morrison (2000)

·  challenge to VAWA

· no authority to enact VAWA under either the Commerce Clause or §5

· §5: SC finds that Congressional power under §5 is subject to state action requirement
· if racial discrimination is involved, Court is willing to extend power into the private sphere, either through §5 or through the 13th amendment

· Breyer/Stevens’ dissent: Congress had made finding of state action because states had not acted to protect women

· they also note it is a remedial case and therefore Congress should be given significant deference

· Note: contrast this to the broad view of state action in race cases like Guest

· Kimel v. Florida Board of Regents (2000)

· Congress exceeded its remedial authority when it allowed citizens to sue states for violation of Age Discrimination in Employment Act

· it is unconstitutional because age is not a suspect classification and therefore the legislation is not remedial

· University of Alabama v. Garrett (2001)

· Congress could not abrogate state immunity from suit under Title I of the ADA because disability is not a suspect classification (Cleburne)

· Tennessee v. Lane (2004)

· Congress could abrogate immunity from suit under Title II of ADA in the context of access to courts but not in other contexts
· Nevada v. Hibbs (2003)

· Congress could apply the FMLA to the states under §5 because gender is a suspect classification and they could have concluded it was necessary as remedial legislation
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