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   Environmental Law (Revesz), Fall 2005  

C L E A N   A I R   A C T

· Contains ambient component + emission standards

· Fed/state balance (Fed: standard/goal, states: means)

Ambient standards

· NAAQS (primary and secondary)

· PSD (baseline + increment) (§160-69)

· Nonattainment (reasonable further progress)

· Interstate (SIP must assure; §126 suits)

Emission standards

· NAAQS (SIPs, NSPS, automobile)

· PSD (BACT for new MEFs)

· Nonattainment (LAER-new, RACT-existing)

§108: listing and defining criteria pollutants (§112 = haz. air poll.)

§109: NAAQS (primary and secondary)

· Regardless of cost in setting NAAQS (Lead Industries); Cost not considered re: “adeq. margin of safety” (American Trucking)

§110: SIPs (allocate among plants in meeting NAAQS statewide)

· Interstate; §126 too

§111: NSPS (technology-based) [new or modified sources]

· Existing sources are grandfathered
· §111(a)(4): “Modification” (used along with “new”)

Non-attainment 

· §171 et seq.: stricter provisions 

Ambient

· RFP (ambient); defined in §171(1), (F&S)

· Classification (1990) [extreme, severe, etc.]

· Offsets required to open new plant (RFP, §173)

· “Bubble” is used to get around “new” 

Emissions

· LAER (emission) for new sources; defined in §171(3) (F&S)

· “Bubble” is used to get around “new”

· lowest “achievable” implies bankruptcy constraint

· RACT for existing sources (F)  [1990 amendment]

Offset process: 

(1) get a permit; (2) offset your emissions (§173) (note: all of your facilities must be in compliance (§173(a)(3))

· If no “modification”: you can just offset emissions in your own plant and don’t need to obtain permit, meet LAER, or adhere to RFP for new/modified sources

PSD

· “Protect and enhance” (Sierra Club)

· Classes I, II, III (§162)

· Amount of degradation allowed per Class (§163)

· Redesignation (§164) (state discretion)
Ambient

· Baseline (F, §169(4)) + …

· Established when 1st application for permit is made by MEF
· Increment (F&S, §162, §164)

· Depends on classification of area

Emissions (for new MEF)

· New/modified MEF is subject to BACT (F&S, §169)

· BACT can’t be less stringent than NSPS

· MEF: potential to emit 100 or more tons of year of any listed pollutant, or more than 250 tons of any pollutant

BACT vs. NSPS

· New MEFs vs. all new sources (“bubble” means not “new”)

· BACT is case-by-case, for individual facilities (NSPS is not)

· Allows BACT to be more stringent

· BACT is set by state, NSPS is federal

NSPS

· Uniform federal standards (prevent race to bottom)

· NSPS entails permit program administered by states

· §111(a): “best system of emissions reduction,” “taking into account cost,” and “adequately demonstrated”

· “Adequately demonstrated” (Portland Cement) (generally attainable); “cost”: bankruptcy constraint (Portland Cem.)

· “Best system” is performance standard, not specific tech.

· §111(a)(4): “modification” = any change (physical or operational) that increases amount of any pollutant emitted (but simply increased production, alone, is not; see CFR)

· §111(b): EPA can distinguish btw classes (broad or narrow)

· Set industry-by-industry; NSPS is tech-forcing

· Applies to all new sources, not just MEF

· “Bubble” is used to get around “new”

· Bubble problem: is a new smokestack a new source?

· Cong. intent is unclear; §111 “modification” definition, but regulations are receptive to bubble concept

· Key point: NSPS only plays a constraining role, because BACT applies in PSD, and LAER applies in NA 

SIPs

· EPA can’t mandate specific method (Virginia v. EPA)

· §110(a): state SIP adoption and implementation; (c): FIP

· §110(k)(5): SIP call (whenever EPA determines SIP inadeq.)

· States can make SIPs more stringent (§116, Union Electric)

· But: cannot enforce more stringent on interstate

Interstate

· §110(a)(2)(D): SIP must prohibit pollution that would significantly affect attainment (or PSD) in other state  

· §126(b): state or subdivision can petition for a finding that such interference is occurring (no time limit) 

· §110(k)(5): SIP calls (same standard, but EPA can “call”)

· A state can only invoke national standards against another state, but it cannot enact more strict state standads to do so.

· Contribution to nonattainment must be significant (Air Pollution Control District v. EPA).

· Because of PSD baseline setting and inability to enforce stringent state standards against neighboring states, upwind states still have the ability to abuse things

LAER vs. BACT vs. NSPS vs. RACT

· LAER: for new sources in NA areas (lowest emissions achieved in practice for that “class”—bankruptcy constraint?)

· BACT: for new sources above MEF in PSD areas (case-by-case, can’t be weaker than NSPS, bankruptcy constraint)

· NSPS: for new sources of any size, nationwide.  Set for industry as a whole.  3 elements. Also bankruptcy constraint.

· RACT: for existing sources in NA area. §172(c). Added in ‘90. Exception to “grandfather” re: SIPs. More lenient than NSPS. 

Offsets vs. Bubbles

· Offsets only required in NA areas

· Bubbles useful to avoid permit/offset/RFP/LAER (NA); BACT for MEF (PSD); and NSPS (all new sources)

· Bubbles favor existing sources, burden on new sources; allows existing polluter to replace inefficient dirty source with efficient source that pollutes just as much 

Concepts

· Risk management: NAAQS
· Federalism: SIP, interstate provisions

· Regulatory tools: NSPS standards

· Distributional issues: externalization of emissions

· Permit markets (SO2—nationwide, via 1990 Amendments)  

C L E A N   W A T E R   A C T

· Existing sources: BPT and BAT; New source: §306

· Goal: achieve F/S by 1983, but exceptions where not attainable
· BPT & BAT: technology based; water quality: health-based 

· Effluent: BPT/BAT; Ambient: water quality requirements

BPT (intended by 1977—best pract. control tech. currently avail.

· Federal, §301(b)(1)(A)- not explicit

· Categories and classes (du pont)-not explicit

· Why no grandfathering?

· Du pont: impossible burden for EPA to look at individual plants; categorical standards for BPT are okay, as long as there is escape for variances.

· Industry-level standard is a C-B approach

· Only FDF variance applies

· §304(b)(1)(A): effluent limitations are set via C-B analysis (shall consider cost in comparison to benefits) (set social benefit for entire category, not individual plants)

BAT (intended by 1983)

· Best available technology economically achievable for a class
· Federal, §301(b)(2)(A)- not explicit

· Categories, §301(b)(2)(A)-explicit

· Serious standard, cost is only one component; basically, a bankruptcy constraint

· All variances apply

· §304(b)(2)(A): cost is just a factor (Cf. NSPS)

New Source

· Federal, §306-explicit (national effluent limitations standards)

· BAT standard

· Must make “achievability” determination (Cf. “adequately demonstrated”), but no mention of cost

· Categories, §306(b)(1)(A), sub-divided by size, type, etc.

· Lists categories, performance standards for new sources 

· No variances

Variances

· Not allowed for new sources
§301(c)

· BAT (if a company has higher costs and can’t afford BAT w/o going bankrupt)

· not BPT (Crushed Stone—u must at least meet BPT (fry ‘em!)

§301(g) [non-conventional pollutants]

· applies only to certain chemicals

· BAT (as long as F/S can still be achieved w/o BAT) 

· Effluent doesn’t matter if wtr qual. standard can be achieved

· Flexibility for large bodies of water (dispersion)

· not BPT (BPT is a minimum requirement of 301(g)) 

FDF (only 8 approved since 1985!)

· BPT (required, per du pont)

· BAT (but limited by 301(n))

· FDF extended to BAT via Chem Mnfrs. Ass’n; 

· Permissible, with limits of 301(n) (e.g., not cost based)

· Particular plant must have fundamentally different factor than others in class (EPA didn’t consider when setting regulations)

· FDF is better than creating new category/class!

Point source vs. Nonpoint source

· Nonpoint can’t be controlled = no focus on water quality 
· “state management programs” have been a joke- §208, 319 

· Most water pollution now is from nonpoint sources  

· Best management practices for farms?  Problematic.

Water Quality standards (ambient component) 

· to protect existing use
· State sets the standards by designating uses for each body of water and determining water quality criteria
· Uses include: F/S → Navigable → agricultural → industrial 

· Different bodies of water can have different uses (zoning)

· Existing use: state can’t remove designated use (§131.10)

· Compare to PSD: strong non-degradation policy

· Use Attainability Analysis: required if quality is < F/S

· UAA: scientific determination of “attainable”, if not F/S

· This leads to your designation of a use
· State sends UAA to EPA, which can approve or not; state would argue under §131.3 that cost of F/S is burdensome

· Compare to CAA improvement obligation in NA areas

· 3 prongs of anti-degradation policy in CWA (Compare: PSD)

· (1) Minimum use: existing use is to be maintained (§131.12)

· (2) Limited degradation allowed (if state is above F/S, can degrade down to F/S if has good reasons.)

· (3) National Parks exception (must maintain, even if > F/S)

· Many differences from PSD in CAA
Water Quality Criteria

· Connects water quality standards to effluent limitations

· Translates use into max. permissible concentration of pollutant 

· EPA sets criteria guidelines, but state actually sets criteria

· §302: if effluent limitations aren’t enough to meet standard for a body of water, EPA can set more stringent limitations

Interstate Water Pollution

· §301(b)(1)(C): the “hook” to protect downstream water quality

· “Detectable” impact downstream is enough to deny upstream permit (Arkansas).  Stringent standard.  Cf. CAA (“significant”)

· Seems downstream state could designate everything F/S

· Cf. CAA: state cannot enforce its more stringent standards 

Other Provisions

· §304: the Administrator issues guidelines for BPT

· §402: all point sources requires NPDES permit (EPA issued) 

· Give authority to states instead? 

· Leg. Hist.—knew some facilities would go out of business due to uniform standards 

· §301(l): toxic pollutants (no variance allowed, except FDF)

· §301(n): limits FDF for BAT, but doesn’t limit FDF for BPT

· Chemical Manufacturers Association: no difference between EPA rulemaking (a new category) and variance procedure.  EPA could replicate an FDF by making a sub-category of one.  This resulted in §301(n) amendment limiting use of FDF variance.  

· Marshall dissent: there is substantive value to the procedure of setting effluent limitations by category, not plant-by-plant. 

Marketable permit scheme

· Point source could pollute more by giving money to nonpoint to help implement better practices

· Each watershed needs its own market

· What is the traded unit of pollution?  Must measure input.

· Have state specify the required “offset” up front?

· Have a state or private broker or clearance agency?

· Bi-lateral trading; no fluid market 

· For nonattainment regions, it allows growth for point sources.

· Only statutory requirement is that water quality standards are not violated (e.g., if you can obtain equal reduction, it’s ok) 

· If standards aren’t met for a body of water, burden of more stringent limitations falls on point source; yet another incentive for point sources to help nonpoint sources

Comparing CAA to CWA

· Grandfathering for existing sources (yes CAA, no CWA)

· CWA success suggests CAA was too lenient w/grandfather

· Federal standards for existing sources (no CAA, yes CWA) 

· Ambient vs. Effluent Discharges (CAA vs. CWA)

· NAAQS are crucial to CAA (ambient)

· Water quality (ambient) plays little role in CWA 

· First mover: §301(g) burden on polluter to prove F/S, but if this standard can be met without BAT, we allow variance

· Individual vs. Uniform 

· CAA: BACT is case-by-case, NSPS is industry wide

· CWA: categories (industry-wide), but subcategory of 1

· Guidelines for setting standards

· CWA: BAT, cost is just a factor; BPT is a C-B analysis 

· CAA: NSPS is ~ to BAT (but no C-B, Portland Cement)

· New source standards

· CAA: NSPS says adequately demonstrated

· CWA: achievability determination (similar)

· Ambient standards

· CAA: NAAQS, NSPS, PSD

· CWA: water quality standards (ambient component)

· Uniformity

· CAA: same standards (in theory) everywhere

· CWA: different bodies of water have different uses

· All 50 states can have different scientific standards

· Federal technology standard (no CAA, yes CWA)

· Interstate: “detectable” (CWA) vs. “significant” (CAA)

· Federalism: SIP (CAA), §208 for nonpoint (CWA)

· Water is segregable by body, air is not

· Non-degradation policy differences

· State using stringent standards against another state

R C R A

Ex-ante vs. Ex-post

· RCRA is preventative regulation, requires licensing

· CERCLA is ex-post liability

· Enacted to focus on pre-RCRA facilities

· RCRA requires very extensive record keeping

· This facilitates CERCLA enforcement

American Mining Congress v. EPA

· “Recycled materials”

· Holding: RCRA does not apply to materials not “discarded”

· §1004(27): “Solid waste”

· RCRA applies to hazardous solid waste
· CERCLA applies to all hazardous substances
· Post-AMC: tried to broaden what is “waste”; no certainty

· AMC-I was wrongly decided (should defer to EPA line-drawn)

· AMC-II: DC Circuit merely distinguished the regulations

Treatment, Storage, and Disposal Facilities (TSD)

· §1004(5): “hazardous”

· Characteristic wastes (factors) vs. Listed wastes (EPA has list)

City of Chicago v. Environmental Defense Fund
· Exception from TSD: “household waste” exclusion for TSD

· Policy reason: to promote municipal incineration

· Issue: what if burning hazardous waste creates hazardous ash?

· Issue: is the ash hazardous waste?

· Scalia: a TSD can generate waste 
· Loopholes: if there’s hazardous waste, but facility is not a TSD

C E R C L A   

( S u p e r f u n d )

§107: Core liability provision

PRPs (potentially responsible parties)

(1) Current owner or operator of facility/property

(2) Past owner/operator at time of “disposal”

(3) “Arranged for disposal” (generator) (waste mgmt company?) 

(4) Transporters selected by (must have discretion to be liable)

Scope of liability 

· Trigger: (1) existence of facility; (2) on which release or threat of release of haz. sub. occurred; (3) causing response costs; (4) and D is a PRP.  (§101(25)) 

(1) Costs of removal or remedial action by Government

(2) Any other necessary costs incurred by private parties

· Must be consistent with NCP (protocol for cleanup)

(3) Costs of injury to natural resources (incl. assessment costs) 

· Natural resource must be government (not private property)

(4) Costs of health assessment (only mention of human injury)

Standard of Liability: Strict
· Refers to §1321 of CWA

· Causation: presumed if you are a PRP

· Exception: §107(b) defenses

Defenses

· No liability if D can prove damages were caused solely by
(1) Act of g-d

(2) Act of war

(3) act or omission of third party (but not if in connection with a contractual relationship)

· D has burden to prove “solely by” and;

· §107(b)(3): 2 prongs that D must meet (difficult to meet both)

· (a) exercised due care w/r/t haz. substance and 

· (b) he took precautions against foreseeable acts of third party and consequences that could forseeably result 

Definitions and Terms

“Owner or operator” (§101(20))

· any person who controlled facility immediately beforehand, except if indicia of ownership is … to protect security interest

· does not include state/ local gov’t that involuntarily acquires

· Banks may not be “owners” (see banks/lenders)

“Arranged for disposal” (generator)

· Courts have read broadly 

· [if a processor could avoid liability by selling waste to insolvent third party, this would be a problem]

· General rule: sale of a useful product (e.g., battery manufacturer or GM) exempts seller from liability

· Aceto: parties can be liable if there is a process for which it has some control.  Won’t let parties characterize transaction. 

· But see: Edward Hines (a provider of chemicals does not mean it transacts in haz substance for purpose of disposal)

· Uncertainty: because “generator” is defined as “arrange for disposal,” this creates problems for an intermediary.  Hinges on how you characterize the transaction.

· Must have some control over disposal/treatement

“Disposal” (§101(29))

· Is leaking disposal?  Leaking is included in “release.”  Courts are split on whether leakage → release → disposal.

· If passive leaking is considered disposal, then disposal has occurred while you are the owner, precluding the §101(35) innocent landowner defense.

· RR opinion: disposal and release are different. (Ex: placement of barrel is disposal, leak is release)

Contribution, J&S liability, Indemnification, Settlements

· §113(f): any person may seek contribution from any other liable person during or following civil action under §106/§107.  

· Cooper Industries: Justice Thomas found that §106/§107 action is prerequisite to contribution claim. 

· Maybe §107 is cost recovery action, and §113 is contribution action (i.e., cleanup party sues third party for cost recovery under §107; third party brings §113 against all other PRPs).  

· No problem: courts use equitable powers at contribution.

· See: Gore factors in balancing equities (e.g., volumetrics)

· §107(e): Indemnification.  Owner cannot assert indemn. agreement as defense to being PRP.  But current owner can then sue previous owner for indemn. (which is contractual, not eq.) 

· Big impact of J&S liability: orphan shares.  Gov’t sues most solvent party, who is J&S liable (then must seek contribution).

· If not J&S, you pay your liability, but not orphan shares.  

· J&S does not attach if D proves divisibility of harm (Rst443)

· Harm can be factually indivisible, but then divided equitably in contribution phase (e.g., volumetrics)

· Pro tanto rule: settlement reduces potential liability of other PRPs by actual amount of settlement. §113(f)(2).

· De minimis settlements (b/c of transaction costs). §122(g).

Land Transactions

· §107(b)(3) defense: is a land contract “directly or indirectly… in connection with contractual relationship”?

· §101(35): Innocent landowner defense: 

· “did not know and had no reason to know that any haz. substance was disposed of on or at facility” [see: problem with definition of disposal]

· no reason to know = all appropriate inquiries, 101(35)(B)

· Due care → “reasonable steps”, 101(35)(B)(i)(II)

· Residential property: title search, etc.

· Commercial purchaser: customary industry practice (look at Gov’t records, env. audit [site testing] adhering to ASTM, etc.)

· Pacific Hide: sliding scale of “all appropriate inquiry” depending on sophistication of party

· Westwood: defenses for seller, though §101(35)(A) connotes that D is purchaser.  Sellers can protect themselves by taking due care (to protect against foreseeable release/threat) [proper containment upon sale, land use restrictions, etc.]  Case-by-case analysis of whether there is threat of release.  Seller can assert defense if current owner’s act is not “in connection with” contractual relationship.  

· “in connection with” has lots of meaning for sellers, very little for buyers.  (but is a dangerous interpretive loophole)

Banks/Lenders: §101(20)

· Not liable if indicia of ownership to protect security interest

· Defines “participation in management” narrowly (providing some protection for activity prior to foreclosure)

· But if significant control, must be liable to prevent sham

· Foreclosure: bank is not even an “owner” if it seeks to divest of property in commercially reasonable way (and continues to advertise, etc.)

· §101(35)(C): but if bank sells property without revealing release threat, it automatically becomes owner and PRP.  

· Arguments for less/more liability for banks. 

Cleanup process, level and standards;  Brownfields

· NPL: EPA can only expend remedial costs for NPL sites

· Listing on NPL is prereq for federal remedial spending

· NCP: proxy for risk; assigns points based on site attributes 

· PA (if yes) → SI & HRS (if NPL) → RI/FS→ROD→RD/RA

· Viscusi study and standards based on “future populations”

· Possibility disutility of requiring sites to meet “residential” 

· Level of cleanup: §121

· Favors remedial action; at a minimum, remedial must assure protection of human health

· ARAR: haz. substances staying on site must meet ARARs

· “relevant and appropriate” (discretionary determination)

· is CERCLA water safer than SDWA water?

· cost effectiveness is required (different than C-B!)

· Extensiveness of cleanup?: must consider all costs, but level of cleanup is not dictated

· Brownfields: incentives, cleanup costs, and potential liability

· Brownfields are good: if not on NPL, land will stay blighted

· §107(r): bona fide purchaser exemption – §101(40) 

· (1) must have done certain inquiries; and
· (2) must cooperate with ongoing cleanup (+ prevention)

· may be more onerous than §101(35) defense (BFP requires affirmative action), but you’re no longer a PRP! 

· Incentives: exemption from future liability; BFP means burden is on P to prove you are even a PRP! 

Incentives for private parties

· To clean up property yourself

· Private can do it cheaper than Gov’t

· J&S means contribution from others

· RR: there are already enough disincentives to voluntary cleanup, thus J. Thomas was wrong in Cooper Industries
· Mitigate costs that will increase as time goes on 

· Brownfield exemption from future liability

· To NOT clean up property yourself

· Might create or lead to additional problems

· Residual waste—gov’t might ask you to do more

· Other PRPs might say you didn’t follow NCP, as defense

· Discount rate: Gov’t might not discover it for 50 years! 

The liability regime

· Gov’t bears costs in early stages, hence the “fund”

· Also, if no solvent parties

· Liability regime transmits incentives.  

· How else would cleanup happen?  Owners would just vacate!

· Raise taxes to pay for it (but no deterrence on polluters)

· Tax chemical companies 

· Make liability only prospective 
· Generators will still have incentive to maintain site well 

N E P A

· §101: policy of Federal government; all practicable means and measures”; “create and maintain conditions”; “social, economic”

E I S (Environmental Impact Statement)  §102(2)(c).

· This is what NEPA has become

· NEPA does not have judicial review provision; APA is default.

· All federal agencies must prepare an EIS along with proposals for legislation and “other major federal actions” that “significantly” affect the quality of the human environment

· NEPA vs. ESA: each agency must do EIS, but ESA delegates impact statement to independent expert agency.

· NEPA → has become litigation of EIS, mostly procedural
· NEPA has empowered environmental groups, forced public disclosure of issues, and changed discourse within agencies.

· Calvert Cliffs: EIS “accompanied” the decision process, but the US AEC didn’t even look at it.  Holding: agencies must take EIS into account, regardless of whether parties raise issue first. 

· Strycker’s Bay: NEPA is means of procedural, not substantive review.  Court cannot say an agency did not “give sufficient weight” to environmental factors, as long as EIS is considered.  Substantive review is under APA (“arbitrary capricious”), NEPA only provides procedural claim. 

· Many state NEPA statutes take opposite approach.

· Public Citizen v. USTR: can only bring NEPA claim for final agency action (as per APA).  You can challenge a decision if no EIS was prepared, but not really a proposal.

· President is not an “agency”

· “Final” means actual consequences on actors

· Paradox: no “proposal” is really final because it requires BC&P passage! 

· EIS functions: transparency and delay (see: West Side Hwy)

· Scientists and experts, employees of agencies, prepare EIS.  This can actually cause an internal shift in viewpoint in the agency (environmental experts are usually liberals).

“Significant” impact and EA

· FONSI: finding of no significant impact

· Does human environment include sociological?  

· Hanly: agencies must affirmatively develop a reviewable record (an EA) to even make the threshold “significant” (FONSI) determination.  Must allow notice and comment.

· J. Friendly dissent: but the EA is just a mini-EIS.  Either we should have all (EIS) or nothing (FONSI) but no gray area. 

· Result: now, if there is uncertainty about “significant”, agencies do extensive EA (= EIS) to protect themselves.

Timing and Scope of EIS

· Kleppe: issue of dividing up project to avoid EIS requirement (smaller means not “major” and no “significant” impact).  Holding: must consider cumulative impacts when evaluating specific projects’ EIS (i.e., must do EIS at the regional level).

· Economic concern; political embarrassment; momentum

· Thomas v. Peterson: must do a combined EIS if projects are intertwined.  Do EIS up front, because otherwise there is institutional momentum.  

· §1508.25: must consider 3 actions (connected, cumulative, similar), 3 alternatives & 3 impacts (direct, indirect, cumulative)

Quality of EIS and Supplemental EIS

· Sierra Club v. Army: if new information arises after EIS has been conducted, court will defer to agency decision if facts bad but analysis good (or opposite), but not if both are bad.

· Marsh: if new information arises, must agency supplement the EIS?  At what point has project gone too far?  Concern must be really compelling to allow litigation of supplement EIS issue

· Reopen EIS (delay) vs. Ignore important info

· “Major federal action” still to occur: turning on the switch!

· Don’t succumb to fallacy of “sunk costs”
· Vermont Yankee and Marsh: both stand for deference to agency, courts shouldn’t second guess.

Alternatives and Worst-case scenarios

· Vermont Yankee: NEPA requires consideration of alternative actions (including not doing project at all), but the alternative must be well-developed and presented fully, not just “obvious.” 

· RR: in order for NEPA to have weight, there must be a real range of alternatives on the table.

· §1502.22: agency must evaluate worst case scenario if costs of obtaining info are not exorbitant.  Otherwise, detailed guidelines.

· Courts are deferential about what is a “worst-case scenario”

· Required evaluation of alternatives should not lead to a higher standard of review—don’t require more than Congress intended

E N D A N G E R E D   S P E C I E S   A C T

§3—Definitions

· “Endangered species”

· “Threatened species”

· (in practice, same as endangered)

· “Take”

· “Take” can be indirect and unintentional; “Harm” can be indirect.  (Babbitt)

· O’Connor: argues that harm must have proximate cause 

· Scalia: no such thing as indirect “take”.  Confusing incidental and indirect.  §10 covers incidental take.

· “Harm”: regulation says “actually kill or injure,” “significant modification” of habitat and “impairing essential behavior”

· Agency interpretation gets deference (Babbitt)

· “Conserve”

· (broad language, could have been used to compel action, but instead “agency action” under §7(a)(2) has been used)

§4—Listing

· Secretary of Commerce (ocean life) and Secretary of Interior (land-based animals) must determine if a species is E/T and designate a critical habitat for each listed species.  

· (Agriculture for plants)

· Listing is based solely on the best scientific and commercial data available (cannot consider cost in listing).  §4(b)

· Determination of critical habitat
· Must take into account economic impact (C-B) of designating or creating a critical habitat.  Net benefit required.

§7 – Federal action

· Federal agencies must insure, after consultation with the Secretary, that their actions are not likely to jeopardize the continued existence of any endangered or threatened species or result in destruction or adverse modification of any critical habitat (regardless of cost)

· TVA v. Hill: dam would jeopardize existence of snail darter.  Pork barrel project.  Holding: ESA applies broadly and does not take cost into account.  Congress intended to give endangered species priority over the primary missions of federal agencies.

· “Federal action”—is turning on the dam switch an “action”? 

· Exemption from “no jeopardy” rule: §7(h)(1)(A).  Requires:

· No reasonable alternative to action

· Benefits of action clearly outweigh benefits of conservation

· This means we must do a C-B analysis!

· Action is itself in public interest 

· “god squad” provisions

· Exemption from §7, not from listing

· human centered vs. nature centered vs. biocentric?

· not to preserve individual organism, but rather the species 

· unknown value (to humans) of species (biodiversity)

· Committee, voting rule

· Critical habitat: destruction is §7 violation, even if it wouldn’t “destroy” E/T species.  

· A §7 “hook”: private action might require federal permit
· Agency inaction: extreme deference to agency for inaction

· Unless agency already made finding and failed to follow

· But: §7(a)(1) may contain an affirmative duty for Secretary to protect E/T species (Carson-Truckee)

§9—Private conduct

· Unlawful for any person, with respect to any endangered species of fish or wildlife to “take” such species

· “Incidental take” exemption is within §10(a)(2)(B)

· Similar prohibition for plants, but no “take” of plants

· No “critical habitat” parallel under §9, but §9 says violating any regulation is violation of statute.

Consultation Process and Risk Assessment

· Interaction btw agencies that want to do project, and agencies responsible for administering ESA (e.g., FWS)

· Consultation process is mandatory (Thomas v. Peterson)

· BA (biological assessment)—proposing agency must prepare

· (1) Proposing agency must inquire with, e.g., FWS whether listed species is likely in area; if yes →

· (2) Env. agency (e.g., FWS) will I ssue biological opinion
· (3) If bio. opinion finds that action would jeopardize the species, the action cannot occur (unless alternative)

· Major substantive component, unlike NEPA EIS

· Risk eval: “Shall use best scientific data available” (Roosevelt)

· How much testing is enough to make no jeopardy finding?

· When decision is made, what deference is given?

· If real-time simulation would be helpful, it must be used

ESA vs. NEPA

· BA (ESA) can substantively trump, but EIS (NEPA) cannot 

· ESA: Institutionally competent agency does assessment

