Property

I. What is Property? 
A. Trespass to Land


1. right to exclusion paramount, even if irrational (Jacques), deterrence and safeguard


-punitive damages for intentional trespass even w/out real damages



-hollow right if can’t enforce, give people confidence--importance of ownership


2. limits (pacific Air)-can’t shut eye to commonsense, can’t own air if can’t use, upper level, impractical otherwise to say “up to heavens down to depths” maxim

Two cases are Grey v Penner: common sense exclusion is central idea of property or realism

B. Nuisance

-Definition: Anything which annoys or disturbs free us of property or renders ordinary use uncomfortable, or interferes with rights in property, either neg, abnormally dangerous, or intentional and unreasonable, unreasonable when gravity of harm outweighs social value of activity causing harm.

1. When both equal use, neither nuisance, first wins (Hendricks)-exclusion vs. governance? Regulatory vs. individual? Liability vs. injunction?
C. Property and Equity

When human goes to hunt, trespass, if dog, if vicious yes, if not no, if pack presumption gone.

1. Repeated trespass: Injunction allowed (hunt club remedy at law inadequate, clean hands)


-to be adequate needs to be fully adequate, both in breadth and type (here not about $)



-clean hands pretty easy, as long as not malicious, here dogs and hens flying everywhere


2. Building encroachments: if no right injunction allowed, court divides costs if crazy guy (pile)

-Property rule and owner has entitlement/injunction, owner determines price (here)


-Crazy? Or Clear allocation of rights? Unrealistic? Whether he’s the ‘bad guy’/holdout?
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-Property rule but owner can’t determine, don’t get paid (pacific air; Golden Press-look at GF vs. deliberate on both sides, real damage or not, relative hardship


-liability rule but owner gets paid to move (smelly ranch); liability and paid for trespass (jacques)

-Liability like governance, coase-pro property, people will bargain anyways, problems: irrational, bilateral monopoly: one person has power

II. Original acquisition

A. First possession: Rule of law or empty category in context?
Physical-intent and signal, social ordering to control bad behavior (baseballs), regulates market


1. Defined as intent, pursuit & mortal wounding (Pierson)-bring within control, clear legal signal
Dissent: reasonable prospect of taking, more emphasis on intent, arbitration, incentive, social welfare



-Animals possess or trapped on your land are yours, but not all wild animals

-Need property lines, just reach midpoint to realize greatest possible mutual gain? Need arbitrary lines so don’t need to know common total property value/facilitate?


2. Custom can trump (Ghen), incentive, did everything he could (despite 3 day gap)


a. restricted to specific industry, everyone knows (notice), can’t conflict with law, clear


-realist: shows that just depends on context, no rule


3. even before 1P, can’t be interfered in private socially valuable attempt (Keeble)



-Unfair competition in drawing down of commons, regulation of common vs. exploitation of pure open, other side private. Pro: stewardship, conservation, anti-exploitation.

4. Abandoned or lost property: intent and actual (legal) taking/possession (Eads)-not desire



-Q of line transition btw common and private


5. Gov’t distribution-tension btw equity and to prevent overfishing, if reasonable ok (brown)

-investors as first possessors for stuff in common, they provide resources (id)

-Capture problem, maybe good b/c someone takes the lead, deserve bonanza to prevent commons, but either tax them or the public. Other solution: tradeable market, nationalization, collective action prob

B. Discovery: give to discovering gov’t against all others sole right to acquire soil from natives, for underused land, either not by civilized people or not in efficient manner

-exception to rule that need physical possession and even though there’s someone else there

-NAs were just occupants not nation, usually at least treat fair but were savages (M’Intosh)
-i.e. NAs don’t have property system so don’t have to purchase, automatic

-all prop ultimately from discovery. So all prop is theft? Or invested giving to who can best improve?

C. Creation-is it first possession/fox issue, or not in commons at all, increase commons
a. Patent-very strong but short life

-can’t be obvious, need inventiveness (novelty, more than mechanical skill, but not flash) (Trenton)

b. Copyright-exceptions like fair use (Colbert parody) and control expression not idea itself, but life plus 70/90 (eldred)
-limited time: not just for time when created, for existing and new, defer, harmonize with EU (id)

-to promote science: incentive even for heirs (id)--need to look ex ante at purpose and match (youtube)
-do people create for $, and do we want to protect? balance against access/influence (youtube)

-imitation flattery or rip off? (pearl oyster)
-News-quasi property when invested in as against competitor but not public (INS)-labor theory


-maybe even against public-blogs? gathering expensive but transmission cheap.

-easy (general) and hard (public goods) to exclude from, and rivalrous (gas) or not (cable)

c. Identity-when invested in (pro, well known) and exploited, attributes of ID, voice is personal (midler)

D. Accession
-Justifications: necessity of parent for child; naturalistic-how we think, labor theory

a. Exception:GF,substantial (value or importance-doubling, destruction of ID (Wetherbee hoops)



-then can’t reclaim, just damages, diff from real prop b/c of specialness or invasiveness


b. Ad coelum rule-even if not using it (Edwards cave), block alts interference (anti-labor theory)



c. Accretion-if gradual, in terms of perceiving while going on, boundary remains the stream


d. avulsion-suddenly abandons old course, boundary remains as it was before no change (NE)



-if rapid but no big chunk, accretion (id)--naturalization?


e. Fixtures-objective test: actual annexation, application to use realty meant, intention to make permanent. Owners presume fixture tenants not.



-Luxuries of one age are necessities of another, whether would be complete w/out, difficulty of removing (Strain)

E. Adverse possession-first in time works but AP works against that
-Justifications: other guy has higher value, administrative, anti-speculation, endowment effect, planning (Europe: violation of human rights, always require compensation)


a. under claim and color of right/adverse/hostile, GF/BF, majority-objective actions (carpenter)

b. visible and notorious acts-not actual but reasonable notice, don’t need actual residence or cultivation as long as have public acts of ownership (taxes, fence nice) (ewing v Burnet)


c. for SOL period


d. continuous (the amount its capable to use (howard); without protest from owner (even if owner didn’t b/c of poverty, id)


e. actual customary/exclusive

-can’t ever have AP against public/gov’t, squatter wins with GF belief that labor and soil transfers title

-Don’t allow tacking unless privity, but if GF victim just some reasonable connection (Howard)

F. Sequential possession


1. Finder: has against the whole world except TO (armory), to take is conversion (id)

-Diff btw misplaced (meant to put it thee/coat room) and lost-??????



a. finder 1 beats finder 2, possession is best short of title (Clark)




-F1 bailee for TO, easier for TO to find F1--but finder can sell, duty of care?




-for land AP needs notice, for personal no but shorter SOL



b. Converter 1 beats converter 2 (Anderson)-stranger can only rebut w better title
Policy: disencourage future theft? extra-legal? Auction/court? Finder compensation? incentive to not lose? What about converter and GF finder?

G. Competing original acquisition principles


a. owner of soil (accession) beats finder through trespass (Fisher hive tree marker)


-affixed to soil (naturally) become part of soil (goddard), beats finder (natural/common sense)


employee/worker finding belongs to employer/owner (rings water pool case)


b. abandonment only if (intent +) act of losing, returned to stock, goes to finder, value irrelevant


-or if don’t take possession (Hannah), or left in shop (bridges), F leaves with owner

III. Values Subject To Ownership-moral hazard issue
A. Personhood

1. doubtful to have ownership of cells-can’t possess inside body-no conversion (Moore)

-also incentive and contractual solution
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2. interest w.r.t decision making authority for sperm

-balancing only when no better way to resolve (hecht)


-Radin: person vs. fetish property


Individualism-control even after death
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3. quasi property in next of kin to dispose of cornea (newman), power to exclude


-presumed consent no good, exclusive entitlement

B. Public rights


1. Scrutinize when surrender public resources to private entity, automatically bad when purpose to benefit private interest (Lake MI Fed)



-primary purpose controls, even if bad condition


2. Public acquires goods through custom-consent and common practice-ancient, w out interruption, peacable, reasonable, visible, obligatory, not anti other law, acquire easement across boundaries (OR exrel Thornton)


-can go against patent/title if no practical effect

IV. Owner Sovereignty and its Limits

A. Protecting Right to exclude
a. Criminal


1. no right to bar access to gov’t services (Shack) to people on premises, destroys goals of services

-don’t use property to injure rights of others

-if gov’t agents for sure ok, but not non-needed people, and workers are not tenants

-Is this just anti-slavery or goes against import of exclusion?

b. Civil trespass-Chattel: only if actual not nominal damage, physical use or possession inteference, no nuisance action


1. Don’t extend to electronic if no impaired functioning (Hamidi)

c. Self help

-when legally entitled in lease and peaceable/reasonable ok

-Residential dead (when still in possession), commercial alive, personal very alive

-Anti confrontation/self help, but costs passed to consumer; free rent? 


1. History of animosity and refusal when in person shows not peaceable (Berg)



-mere argument/time not a problem (Williams)


2. not abandoned just b/c closed for remodeling (id)

B. exceptions to right to exclude

1. necessity and custom

2. Public accommodation laws-absolute right to eject normally but the more public the less ability

-entertainment is public, commish exclusive (uston) so card counter exclusion is arbitrary



-still allowed to exclude drunks, etc., standard not category, add to costs

3. Anti discrimination laws


i. State enforcement is state action (Shelley), but/for


ii. FHA-discriminatory terms disallowed when reasonable observer would assume, exception for private home but only for c, not the rest, broker steering problem, gender also but exception for roommate, mentioning Christian schools no good, kids status also



-disparate impact, burden shifts for just, then again for pretext


iii. State extends-marital status, lower level but may balance out religious burden (desilets)
V. Forms of ownership (present/future/grantee/vesting)
A. Divisions across time

1. Conservation of estates: first look at 4 corners, then intent, especially when homemade

-reserving to single daughters shows intent to make life estate not FSA (Williams), other clauses are subordinate

-limit of use for library, clearly FSD, implicit reverter, not destroyed just b/c violated RAP (Klamath Falls)

B. Mediating conflicts over time

1. Waste


-if clearly life ‘residence’ estate, can’t destroy and build apts b/c of greater profit, more typical (Brokaw)


-can’t destroy intention even if greater value
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Ameliorative waste usually permitted, and equitable estates have trustee managerial discretion

2. Restraints on alienation


-absolute alienation of FSA not allowed, but allowed to limit to use for X, can sell but use profits (Odd Fellows)


-diff btw restraint on FSA vs. condition, when ambiguous pick subsequent (provided, but if, upon-right of entry) over precedent (while, during, until, so long as-reverter)
-Intent clear, pro-wealth maximization

3. RAP-no interest is good unless it must vest, if at all, not later than 21 years after some (ascertainable) life in being at the creation of the interest

-don’t need vesting of possession just interest

Problem: contingent remainders, executory interests, vested remainders subject to partial divestment (open); not a problem: reversions, possibilities of reverter, rights of entry (grantor considered vested)
-Tug of war btw owners and state wealth maxers, with lots of future interests hard to market


-applies to commercial option, absolute power/disincentive to invest, but not first refusal or if full leasehold option (Symphony Space)

-wait and see reform no (id); intent irrelevant (id), any post-21 time destroys the whole (id)

C. Co-ownership and mediation btw

a. Tenancy in common


i. right to full use/ouster



-mere notice enough to demand (Gillmor)



-can’t charge rent until ousted, but if rent to third party get $ auto, but co-tenant profit doesn’t have to be shared until ouster


ii. sell during lif, don’t have to be equal interest

b. Joint tenancy


i. can sell but severs, equal although changing w.r.t. personal


-partition in kind better, consider all interest not just economic interests (delfino)


-Fair, but holdout? Sale more efficient to Coase bargain, do when fractionated or solomonic

ii. right of survivorship



-mortgage doesn’t survive, doesn’t sever unless goes into default during life and seized

c. in the entirety-can’t sever except divorce or mutual agreement


-pro licenses gained through mutual effort is marital property (O’Brien), equitable distribution of future value



-market value irrelevant if enhanced partner’s prospects

VI. Entity property

A. Possesory rights

1. Leases


a. Lease types: term of years, periodic tenancy, tenancy at will, tenancy at sufferance


b. Independent covenants model (formalist, based on rules of exclusion)


i. rent continues despite risk of invasion/inability to use (paradine)




-don’t protect from his own agreement




-take land w/out assumption of use-ability (paint killed cattle Sutton)





-personal property do have such an assumption



ii. Exception: actual eviction by landlord, even from non-de minimis part (mcenany)



-other covenants remain (like to repair), degree important only when non-physical




a. constructive eviction-act of intent to deprive, or malfeaseance when natural and probable consequence of situation created by landlord and has right to control (blackett tavern)




-when take on commercial lease inevitable conflict with residents (id)



iii. surrender: tenant vacated, landlord did act inconsistent with tenant there




-making of new lease or changing locks (in re kerr)




-if landlord can’t be made whole then enforce against tenant




-duty to mitigate: then only for months that empty, not until act


c. Model of dependent covenants-property to contract, or both contract, ind to dep


i. if vital rider, to the entire consideration, mutual and dep (medico dental)




-allowed to rescind, continue and sue for lost profits, or contract, for damages



ii. for urban resident lease, mandatory warrant of habitability (javins), contract remedy

-protect expectations, inequal bargaining, land rule for rural times, now package of live-ability, rely on skill of landlord. Perverse effects? contractual but mandatory looks property-like



iii. Retaliatory eviction and illegal lease doctrines



iv. duty to mitigate-if have willing tenant (sommer), fairness over property conception

d. Transfer of interests-assignment and sublease. Rent control?
2. Coops condos and common interest communities


a. governance: enforce recorded (notice) use restrictions unless unreasonable (Lakeside village)


-reasonableness determined w.r.t. development as a whole (id)



-presumption of validity (sorting theory, she gave up exclusion rights, like bundle)



-inherent, stable plan, protects expectations, discourage lawsuits, democratic

b. BJR to termination decisions, unless no GF or general interest (Pullman)
VI. The Law of Neighbors

A. Nuisance: non invasive/trespassory interference with use or enjoyment of land; damage-substantial;

1. Definitions


-not exclude/trespass, doesn’t need direct invasion or physical tangible object, no auto damages (Cleveland Cliffs), there balancing doesn’t make sense since exclusion principle of ownership, dust isn’t physical, noise isn’t tangible



-have to live with some nuisance, like aesthetics unless lower value
-Restatement: intentionally (knew or should’ve known of consequences) and unreasonable (gravity of harm outweighs utility, even if utility greater, can D pay) [or neg/ultrahazardous]
-Courts: a. threshold test, if over gone regardless of utility, if not no; b. change in activity bringing over threshold or hidden balancing; c. actual balancing.


-balancing: social value, moved to nuisance or not, relative burdens to avoid the harm



i. industrial area fair game to destroy prop, but not mixed area (st Helens)




-critical mass? hypersensitive no, surrounding area rules, prop rule P wins




-balancing fails when this bad but other things worse (luensmann)


-nuisance per se-all the time, few hours a day no, or violation of big law, not on list (id)


-property rule and D wins

[[Land use regulation on a spectrum from private to public: fully private, to grantor restrictions, to servitude restrictions (today), to common law regulations (like RAP or nuisance), to legislative regulation, to eminent domain, to fully public.  Unclear whether legislative or eminent domain is more public actually.]]
2. Remedies


a. incur injunction when substantial, damages from D to P to avoid (Boomer), liability rule P wins



-move from threshold to balancing b/c of positive externalities of D’s activity


b. D’s activity nuisance, P came to nuisance, 3d party needs protection-P pays D to leave (spur)


-liability rule D wins, D gets right to enjoy land but force sale to P. Who is nuisance? Solution: Zoning, if developer have case brought by residents, both public and private nuisance

B. Servitudes-right to use or control land
1. Easements [slides]

a. easement in gross vs. license: nonrevocable, allow SP not just damages (baseball publishing)
-language controls, not magic words (lease only in land), but import w/in 4 corners: exclusive=easement, uniqueness so damages not enough, both about use


b. Creation of easement



i. implication: long & obvious use showing permanence, before separation, reasonably necessary



ii. necessity: severs landlocked portion, gives to another, necessity existed at time of severance




- in grantee not staying with grantor, must be can’t access not just difficult (schwab)



-Why bail? self help concern, solution to negotiate, infer intent, otherwise wouldn’t have given



iii. prescriptive: open, notorious, continuous, adverse use, 3d party exclusive, don’t compensate



-seems wrong unless anti-bilateralism, force them to negotiation




-continuous if definite line of travel even if nonsubstantial variance (warsaw)




-can put up fense or give license to destroy adversity



-discretionary to deny or shove down D’s throat if gambles after lawsuit (id)



iv. no right to light and air across neighbor’s property unless ancient (20 years) (fountainbleu)




-spite fence allowed injunction, this is ambiguity and racing problem


c. Termination and misuse of easements: only if impossible to sever to preserve original entitlement


i. reasonable expansion but can’t use for non-dominant estate (penn bowling), negotiate!
2. Covenants


a. Equitable servitudes-go even after tenant, notice for burden but not for benefit (most), injunction



i. don’t need to run w the land if negative (tulk), affirmative no, 3rd party easement no




-binds people down chain without HP and bad VP, fairness/contract freedom issue


b. Real Covenants: HP, VP, damages, touch and concern, only land


i. need T&C even w/ intent, affirmative act no, money usually no but maintenance yes (neponsit)



-whether affects legal relations of owners as owners of land not community members, effect on property value not enough, here see association as group of property owners, pierce veil, so flexible


c.  Real covenants run with the land--even so affirmative act (seasonal water supply) no (eagle)




-must affect legal rights flowing from ownership, alienation and perpetual duty probs


d. Notice and common plan-now btw developer and original purchasers not directly btw purchasers



i. actual notice, constructive (didn’t read, reasonable search), and inquiry notice (sanborn)




-look into others title, sell 1 out of 2, restriction on one makes it mutual, sorting policy




-Developer should put restriction on deeds, publicize, append to plan, map



e. Conservation easements: legislative--subsidy to rich? gets around RAP?

f. Termination of covenants-no perpetuity issue for servitudes, covenants could have time limits , ways to get rid of like super majority



i. changed area, taking away restriction wouldn’t decrease value--still care about non-economic findings, purpose not obsolete if would change character (bolotin)




-Dead hand power vs. changed circumstances doctrine? Matters when bought?




-obselescence talui on within neighborhood (id), trial court cared about outside too



ii. abandonment: prior violations erode plan, need habitual and substantial (peckham)



iii. laches: oppt’y to bring COA, unreasonable delay, damage to D, if object no issue (id)



iv. estoppel: admission against COA, other acts in reliance, damage if allowed, /\




-PP against public restrictions, not private, race big PP still but not daycare

C. Zoning and other land-use regulations-cumulative or non-cumulative-alts police power

-can’t be used against general welfare (mt laurel)

-cheaper than covenants, allow dif’t packages to facilitate sorting, but then risk adversity and NIMBYism


1. Comprehensive plan no taking for decreased value (Euclid)


-industrial/residential for sure, apt vs. 1 family issue, need interest like safety/nuisance

2. Allow grandfathering, usually not from one nonconforming to another but perhaps to ‘higher’

3. Exclusionary zoning-need to allow for variety of housing (mt laurel), low taxes is not interest

4. RLUIPA-can’t allow substantial burden on religious or treating worse than secular institutions if can’t justify, inference of discrimination



-if no reason to deny permit other than delay, burden, fundraising or moving difficult (Greek Orthodox Church)

VII. Takings

A. Eminent domain

1. Public use requirement


i. public purpose, economic rejuvenation, ok (Kelo), even to primarily benefit private


-look at general plan, defer to need, effectiveness, and what to take



-Oconnor: need courts to police when purely private, everything up for grabs

2. Just compensation: highest oppt’y cost before, not after, problem of windfall to private party that gets property and it appreciates though, issue of legislators not worrying about cost b/c reelection

B. Regulatory takings

1. Gov’t could hardly go on w/out but need a limit when go too far (Mahon)



a. Extent of the diminution (id)/economic impact (penn central)

i. if take a whole right away no (mahon)



ii. Brandeis: no, coal still there just takes away a use of it (id)



iii. Seems to be accepted in Penn Central: just can’t get most profitable use



b. private/public divide, private house vs. big coal interest of co in general




i. Brandeis: no big public need to prevent nuisance, can’t contract for noxious





-Who is the harm here, coal or house? Affirmative vs. negative or no?



c. reciprocity of advantage

i. zoning ok since at least nothing next door too, but N/A to coal so no




ii. Penn central get special rights in return for burden




d. RIBE (allowing previous use just not permitting tower fits primary expectation (penn)



-whether RIBE change as a result of new law into background (scalia v oconnor)




-Hobbes v Locke: are rights antecedent to or a result of gov’t? Lucas baseline?


e. Character of action (changing takings to use clause)

i. penn central-comprehensive so like zoning, not davka to GCT

ii. stopping noxious uses generally allowed (loretto), can’t be touchstone (lucas)

-can destroy one class to save another of greater public value (miller), when clash unavoidable (hard to constrain, nuisance balancing without formalities)



-might makes right? majoritarianism? Just custom?
iii. When physical and permanent, taking w/out r.t. public interest (loretto)


-chops through the entire bundle

iv. when loss of all economic/productive use, taking w/out r.t. public int. (lucas)


-FMV zero, or no right to extract value/productive use from land



-need to have left more than sunbathing (id)



-but $200K enough (palazzolo)

-only allow if can prove private or public nuisance (background principles), 


-Scalia vs. Oconnor in Palazzolo-do background principles change

-balancing test of social value vs. private value and relative ease to avoid harm

2. Problems with public paying-benefits difficult to monetize, future problem

3. Denominator problem


a. Interest, even through state created acct, is property (Phillips), accretion



-don’t say not property b/c lacks (ind.) economic worth, this separate
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b. Don’t opine whether separate upland from wetland for total taking (palazzolo)




-keystone implies measure against value of portion as a whole



c. Don’t sever portions of time (tahoe sierra) for temporary moratorium before plan




-land is still worth money, penn central not lucas--but if lease, not, is a taking


4. Exactions: unconstitutional conditions, usually for big rights but concern gov’t power

-don’t see conceptual severance, test below limited to conditional permits


a. always allowed to refuse development, or take easement




-even if physical, can exchange viewing spot for permit, since could’ve withheld



b. need same interest in ban as in condition, nexus btw demand and interest-nollan




-seems like intermediate scrutiny based on FR of property, means/end




-easy to pass under dolan


 
c. need rough proportionality btw extent of condition and development impact (dolan)



-greenway needed for flood concern but not public, bike path not proven




-now very difficult, need studies showing this will help for that



-individualized, not in general this is what we need to do for general problem


5. temporary takings



a. physical taking: compensate for time btw reg and when proven (first English)




-like a lease; doesn’t affect normal delays


b. reg making time delay itself is not a taking (tahoe sierra)
-safety, delay, and burdensome gov’t concerns, need comprehensive plans, avoid rushing before

-lucas total when permanent, temporary not raaya one way or other
