1) What is Property?
a) Essentialist:  Blackstone – property as “sole and despotic dominion.”  Penner – right to exclude preservative of other uses.  

b) Positivist (Holmes/Brandeis) – property is a bundle of sticks, each of which defines “relations among people with respect to things”

i) Bundle:  Possess, exclude, use and enjoy (active & passive), convey, destroy

c) Exclusion v. Governance:  Excl = gatekeeper chooses which use most valuable (trespass).  Gov: Prohibits/permits specific uses (nuisance).  

d)  Coase Theorem:  If txn’s costless, value-maxim rearrangement of rights will always take place.  But txn costs, so initial entitlements imp.
e) Coasean Bargains:  K cheaper than litigation. Prevented by (1) assembly/holdout problems (Hinman); (2) bilateral monopoly (Hendricks, Jacque); (3) bad blood; (4) uncertainty about law.

f) Calabresi Box

	Entitlement
	Property Rule
	Liability Rule

	Plaintiff (Invadee)
	(1) Liability & Injunction(Pile)
	(2) Liability & Damages ($) (Golden Press, Boomer)

	Defendant (Invader)
	(3) No liability (Hinman)
	(4) Liability but D gets $$(Del Webb)


i) Property Rule: Someone who wishes to remove the entitlement must buy it from the holder in a voluntary transaction.  Cannot be taken without holder’s consent.  Parties selling and buying determine the value.  State decides who gets initial entitlement, but not its value.

ii) Liability Rule: Someone can destroy the initial entitlement if willing to pay an objectively determined value for it.  Forced sale, no consent.  State determines initial entitlement and its value.  

iii) Policy: Where transaction costs are low ( Property rules, create ex ante effect of bargaining (party that most values entitlement will get it); Where transaction costs are high( liability rules to solve assembly and holdout problems
g) Trespass:  Rest (2d) of Torts:  Intentional invasion by tangible object that deprives another of possession of land, even if temporary.  
i) Jacques – Mobile home.  Intentional trespass = strict liability tort, regardless of actual harm (no “efficient invasion”).  Policy: discourage self-help, clear lines, autonomy interest, physical safety, gatekeeper function.  Punitive damages ( one time violation.  
ii) Hinman – Air travel.  Ad coelum not apply—air owned only if actually occupied.  Transaction costs problem.  Balancing approach.  
h) Nuisance: Hendricks – Well v. septic tank.  Balancing: Well wins because less intrusion and first in time

i) Repeat trespass: Baker v. Howard County Hunt – Dog Injunction.  Prior warnings.  Equity appropriate:  Rem at law inadequate, irreparable injury (experiment), balance of hardships (repeat litigation), clean hands.  
j) Encroachment:  
i) Pile – strict rule for encroachment even in good faith.  Rule 1.  (Minority rule.)  
ii) Golden Press – good faith, unintentional and slight encroachment where removal cost unconscionable.  Rule 2. Nominal damages.
2)   How Does One Acquire Property?
a) Capture/Occupancy:  

i) Basics:  Title is relative; possession is first in time.  Hierarchy:  TrueO, LandO, prior captor, captor, hunter, malicious interferer. (Captor > LO if in pursuit b/c continued constructive possession.).  Policy: investment effort, free-riding, efficient user.
ii) Rule of capture: Pierson- Occupancy for a wild animal means certain control(deprivation of natural liberty) dueling policy: avoid litigation/conflict, kill foxes…how much should custom control? (Livingston dissent)

iii) Interference v. Competition: Keeble–Duck decoy (no rt to ducks).  Destructive interference actionable; good competition not.  

iv)  Custom:  Ghen – Whaler shot with bomb lance.  Deprived of natural liberty.  Occupancy will depend on context and what is physically possible in that context.  Look at consequences of industry of not allowed.  

v) Efficiency/Hot Pursuit: Eads v. Brazelton – sunken boat location mark. “Actual taking of the property with the intent and ability to reduce it to possession.” Must show reasonable diligence in the process. NOTICE. Personal property requires more

vi) Popov v. Hayashi – stupid solomonic case.  Pre-possessory interest interfered w/ by crowd.
vii) Fugitive Resources: Gas (  no conversion claim for removal from your land; incentive to over-extract.  Hammonds – No trespass.  
b) Tragedy of Commons—Gas, fisheries.  Sol’ns: (1) Voluntary cooperation (nd few players, no holdouts); (2) gov’t reg to limit players, techniques (but can’t limit effort); (3) Cap & trade ( IFQ—difficulty is in making initial allocation 
c) Creation
i) INS (Hot News) – “quasi-property right” against unfair comp by competitors. Moral: Can’t reap what you don’t sow.  Instrumental: Protect AP profitability. Brandeis dissent = Positivist. Let the legislature strike balance. Fear @ stopping spread of ideas.  
ii) Midler (Publicity)–common law claim for voice imitation—intensely personal right (small econ effect). (Not copyright or unfair comp.)    
iii) Vanna White (Publicity) Kozinksi: No rt to occupation image.  Cost to public ( cf. fair use exceptions in copy right.
iv) Eldred (Copyright) - IP rights have to be limited in time, scope and defined by statute.  CT extends copyright term from 50-70 years.  Public domain loses out then, but in exchange we create more incentives to create by protecting it.
v) Trenton Industries (Patent) – Patent claim fail b/c not new idea.  But Quasi-K claim: Recipient can’t use for self ( unjust enrichment

vi) Trade Secrets: Employ: Non-Comp protects invest, share w/ agents; but hinder labor mobility, individual autonomy, entrepreneurialism.  
d) Accession/Ad Coelum
i) Doct of Accession Weatherbee – good faith (not willful) improver of goods (barrel hoops) keeps them. Change in form/species. Modern Rule:  Relative value; compensate for orig value. Hypos: lower marble value(give back; min labor huge value(perhaps threshold req’t.

ii) Ad Coelum: Edwards v. Sims –. Mistaken improver of land (cave)(can’t keep.  Court allows trespass for survey to determine if trespass.  Dissent: cave should go to whoever exploited/conquered it (like accession)….this isn’t like minerals

e) Finders
i) First in time wins.  Title is relative.  No jus tertii claims.  Burden on non-possessor to show prior possession. Constructive possession counts (e.g. transferee).  Abandonment requires intent. Non-derogation from grant.
ii) Policy: Don’t steal from finder.  Stability.  Increase chance of finding TO.
iii)  Armory (jewels) – F > all but true owner.  Clark (logs) – F1 > F2.  

iv) LO v. Finder:  LO usually wins.  Finder can win in rare circumstances: (1) Item “lost” (no awareness) not mislaid (bailment); (2) for a long time; (3) Finder meritorious (Hannah officer gives to superior); (4) LO never in possession; (5) LO no knowledge (no constructive possession).  Place:  Bridges ( banknotes in shop, F wins.  
(1) Who can recover:  Tenants, guests, troops.  Agents lose (Sharman,  ring in pool.  LO has constr. prior poss..  Trespassers lose – bee hive.  
(2) Ad Coelum:  Tenant loses.  Goddard—meteorite in ground, not part of grass rights.  Ditto prehistoric boat case.  
f) Adverse Possession
i) Ouster:  Adverse entry that (1) was actionable as trespass vs. TO or predecessors in title, & (2) resulted in actual possession, so as to start SOL clock ticking

ii) Possessor:  typically present possessor.  But a recently-ousted possessor can assert AP vs. paper title possessor.

iii) “True Owner" has superior (not necessarily perfect) “paper title”
iv) Adverse/Hostile under a claim of right (without permission of TO) or under Color of Title (paper giving right to land)

(1) Majority Jxs:  Was AP acting like a TO?

(a) Ewing [Two-timing Original].  Burnet has invalid deed, but acts as owner (taxes, digs gravel, excludes). Beats paper title.  

(2) Minority JXs – Claim of Right requires good faith.

(a) Ruperto -- Investigated property line at courthouse and knew it belong to neighbors(no good faith, no AP.  Policy: don’t recognize squatters’ rights.  

(3) Third View – Claim of Right requires bad faith (you have to know you don’t own it, but claim it anyway).

v) Privity – Privity relationship allows tacking time of prior owner to establish AP time period.  Howard v. Kunto.

vi) Continuous—depends on nature of property.  Summer use for summer house.  Howard v. Kunto.  

vii) Policy: (1) Protect reliance interest through longstanding possession (endowment effect); (2) Discourage TO’s from sitting on their rights, get gatekeepers to protect land from abuse, we like productive use (critique: this values exploitation > preservation); (3) Reduces transaction costs of determining title; resets the clock.
3) Values Subject to Ownership
a) Personhood & Ownership
i) Moore – Cell research.  Upholds informed consent.  Rejects conversion (strict liab) claim—not recog property in cells b/c (1) incentives for med research; (2) defer to legislature; (3) consent protects.  Distinguish publicity—involve personality.  Cell line not part of body.  Arabian concurrence: Troubling to have rt to sell body part.
ii) Newman—Child’s corneas.  State law recogs quasi-prop rt in body of deceased.  Thus notice req’d to satisfy PDP.  (Note difference from conversion in Moore(here damages only against remover; rights correspond to purposes.)   
iii) Hecht—Suicide’s sperm.  No statute.  Finds semen property—no harm on industry, gov’d by family/probate law.  
b) Public Rights
i) Navigational Servitude: Navigable waters give public a right of access, self-executing
ii) Air Rights: Causby: Air = public highway; ad coelum “has no place in modern world.” (Cf. Hinman)

iii) Lake Michigan Fed. (Public Trust):  Project to fill lake for Loyola.  Held:  Land under water is held by state in trust for public.  Doctrine: (1) Primary purpose must be to benefit the public (not priv entity); (2) state can’t relinquish control over resource (fact that Loyola allowed public access insufficient).  Note: stricter use requirement than Kelo. Could have done same thing with a lease.  PTD protects natural resources. 

iv) Beach access cases invoke three theories: Public Trust, Prescriptive Public Easement, Custom
(1) Thornton (Custom)— Despite private title, public right of access to dry-sand area based on: (1)Long use, (2)no interruption, (3)reasonable, (4)peaceable,(5) fairly certain boundaries, (6) of right, (7) not repugnant to other laws or customs.  Rejects prescriptive easement theory—would require indiv litigation. Custom fiction ( no judicial taking.  
(2) Matthews – Public trust reasonable right to access dry sand.  Need: place to retreat from wet sand.   
(3) Custom v. PT:  Custom open to legis revision; PT not.  Custom: adjudicate all claims at once.

4) Owner Sov’ty & Its Limits
a) Real Property – (1) Trespass protects person in actual possession – right to exclude others.  Remedy – both damages and injunctions.  (2) Ejectment protects person with title against person wrongfully in possession.  (3) Nuisance – protect use and enjoyment of land

b) Personal Property – (1) Replevin – recover possession of goods.  (2) Conversion – wrongful converting of another’s goods for own use. (3) Trespass to chattels – interference with property in way that falls short of conversion.  
c) Sov’ty Limits

i) State v. Shack- Migrant workers.  “Property rights serve human values”—dignity, autonomy.  Sic utere.  Sovereignty over land does not convey over people on it.  Open land ( reduce rt to exclude.  Balancing: Strong int in gov’t services shown by fed statute.
ii) Hamidi – Trespass to chattels requires actual harm to the chattel.  Couldn’t prove harm to the chattel and content harm does not count b/c attenuated.  No property interest in the time of employees. Consequences of expanding tort liability of trespass: might undermine core values of the internet.  Debate between Epstein and Lessig

d) Self-Help to recover property

i) Real Property:  Berg  – CL rule: self help if legally entitled to (violated lease) and means of repossession are peaceable.  Modern rule: Landlord may never use self-help; use judicial process (show breach & repo clause).  Policy: risk of violence, protect T’s investment.  
ii) Personal Property:  Williams v. Ford Motors:  UCC: secured party has a right to repossess collateral as long as peaceable.  High threshold to be not peaceable (3 a.m.).  Incentive: Start a fight. Policy:  Avoid litigation for low-cost goods to keep price down.  

iii) Due Process – triggered by state action (e.g. replevin) but not self-help.  
iv) Policy: Protect possession( endowment effect, loss is disruptive, erroneous deprivation risk, escalation into violence. FOR HOME: possibility of moving is impossible, special importance to a home; Allow Self-Help: Lowers cost of judicial process, lower credit rates because of right to reclaim, perhaps helps the consumer.  Cost of litigation is large compared to chattels, rather than land.
e) Common Law Exceptions to the Right to Exclude (or, the general right of public access w/ exclusion exceptions)

i) Scenarios:  (1) Private prop; (2) Private prop w vulnerable guests (Shack); (3) Bus’s closed to public; (4) Bus’s open to public (Uston)

ii) Necessity- Ploof v. Putnam – Affirmative right; no right to self help. Exigency + Necessity (avoid death, bodily harm, prop damage).  

iii) Custom – McConico – Hunting is longstanding custom for unenclosed, unimproved forests.  Unless landowner puts fence up, or now a sign.
iv) Public Accommodations – CL:  Duties of (1) non-discrim (good reason to refuse); (2) reasonable prices.  Civil rights law broadens category.

(1) Uston – Card counter.  Rt of reas access if nondisruptive. Need compelling reason to exclude. Regulated industry.
(2) State v. Schmidt – free speech right > University right to exclude.  The more you open yourself up to the public, the more subject you are to balancing tests for the right to exclude as well as state action-like constitutional provisions.
f) Constitutional Exceptions to Right to Exclude 

i) Threshold Question will always be State Action, and then we balance property right vs. Constitutional right

ii) Marsh – Leaflets in company town.  State action b/c invokes crim law.  Opens up land to public( rights circumscribed by Constitution.  Rationale: Need info to be good citizen.  Rights of press and religion occupy “preferred position” vis-à-vis property rights
(1) Hudgens v. NLRB  (1976) – Marsh has no authority in shopping mall context
iii) Shelley v. Kraemer – judicial enforcement of restrictive covenant on race. “State action…for purpose of the 14th amendment, refers to exertions of power in all forms.”  Extremely broad holding that is troubling if incorporated in first amendment context.
iv) Bell –Sit-in challenges trespass conviction.  Ct avoids b/c of Civ Rts Act. Goldberg: 14A protects civil rights—incl. access to public accommodations. Black: Trespass laws maintain peace and social order by preventing self-help.  
v) Functional state action: Can’t let state allow private parties to take its functions and do impermissible things (town in Marsh, zoning functions in Shelley, public square in Schmidt.)  Advantage:  Buffer around private activity.  
i) State Constitutional Trump:  CA has no state action req’t for free speech.  (Not a Taking – Pruneyard.)
5) Forms of Ownership
	Present Interest
	Examples
	Typical Future Interest

	Fee Simple Absolute
	O grants B to M.

O grants B to M in simple fee.

O grants B to M and her heirs.
	None

None

None

	Life Estate
	O grants B to M for life. 

O grants B to M for life, then to N.

O grants B to M for life, then to her adult children.

O grants B to M for life, then to N if Condition.

O grants B to M for life, then to N, but if C, then to K.
O grants B to M for life, then to her children.  [N was only child at the grant.]
	Reversion (in O)

Remainder; indefeasibly vested

Remainder; contingent*

Remainder; contingent*


Remainder (in N); vested subject to complete divestment

Remainder (in N); vested subject to open

	Fee Simple Determinable
	O grants B to M as long as C, (then to O).
	Possibility of reverter (in O).

	Fee Simple Subject to Condition Subsequent
	O grants B to M, but if C, then O has the right to reenter and take the premises.
	Right of entry/power of termination (in O).

	Fee Simple Subject to Executory Limitation
	O grants B to M as long as C, then to N.

O grants B to M, but if C, then to N.
	Executory interest (in N)*


a) Conservation of Estates
i) Williams: Some formalities of wills don’t apply when will is holographic (hand-written).  “To hold during their lives/not to be sold during their lifetime”(intent to create life estate.  (Not fee simple w/ restraint on alienation).

ii) Klamath Falls v. Bell: Corp. Grants land “to city as long as used for a library, then to Schallock and Dagget.” RAP so “then to S & D” invalid but corp has possibility of reverter.  Corp dissolved so ( descendible to S & D.  Same result!
b) Mediating Conflicts between Owners: Conflicts over Time

i) Waste:  Present interest holder may not irreparably alter (even if it adds value).

(1) Brokaw—Life interest mansion.  Tear down = waste b/c will says “my residence.”  Remoteness of interests—yet can holdout.  Paradox.
ii) Restraint on alienation—complete restraint on fee, even for limited time, is void.  Partial restraints disfavored but sometimes ok.

(1) Lauderbaugh: Conveyance conditioned on association membership.  No standards, huge discretion(impermissible. Policy: antidiscrim.

(2) Toscano: [To the lodge for use by the lodge only][and if not used by the lodge or if sold or transferred by the lodge, to Toscano].  Lodge gets defeasible fee. Ct upholds this: for purposes of the ass’n.  Want to encourage giving to charity.

iii) RAP: “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”
(1) Policy:  Avoid dead hand control.  Aristocratic land concentration.  

(2) Steps for Analysis:

(a) ID all interests created

(b) For future interests, are any unvested (and thus subject to RAP)?  
(i) Vested remainders: (1) in born, living, and ascertainable persons; (2) there are no conditions precedent that are unfulfilled.
(ii) Unvested:  (1) Contingent remainders (vest when all beneficiaries are identified and all contingencies removed); (2) Executory interests (vest when they become possessory).  Note:  Remainders that are indefeasibly vested or subject to complete divestment: not subj to RAP!
(c) ID lives in being at the creation of the interest.  For a will, death is time of creation.  Only natural persons (including fetuses).  
(d) What might happen?  Birth of add’l beneficiaries.  Kill off lives in being.  
(e) Vest more than 21 years after death of all potential measuring lives?  If so, entire clause invalid.  
(3) Commercial Option:  Symphony Space: BW leases building to SS subject to $10k and a leaseback to BW for $1 a year plus options for BW to repurchase building in certain yrs.  SS owned entire building in fee simple subject to option to repurchase.  RAP applies to commercial options. No measuring live specified, so perpetuities period is just 21 years.  Entire clause is invalid!

(4) Statutory Fixes: (1) Wait and see approach; (2) Reduce age contingencies to 21; (3) Try to construe a grant to comply with RAP in a way that makes it valid. (NY statute in SS allows for fix 2 and 3 but not 1. Neither 2 nor 3 can save BW.)
c) Concurrent Owners – Undivided interest in land, each has right to possession of the whole
i) Joint Tenancy (JT): Separate and Undivided interest.  Four unities- time (interest acquired at same time), title (same instrument or adverse possession), interest (same legal interest), and possession (right to possess the whole). ( Right of Survivorship (ROS).  If any of first three interests is severed, then becomes a TIC.  Modern Rule: Express intent, unities less imp. (not as afraid of intestate, distribution to heirs)

ii) Tenancy in Common (TIC): Modern law favors this.  NO ROS, can be conveyed, devised separately and independently.

iii) Tenancy by the Entirety: Married couples, doesn’t allow unilateral transfers or encumbrances without consent.

iv) Termination:

(1) Severance:  Conveyance severs, but what else?  Harms:  Mortgage not sever JT—just operates as lien on the mortgagor’s interest, which is extinguished upon his death.  Other jx’s: mortgage as property conveyance (title theory). Policy: Get both owners to sign.

(2) Partition: Delfino: Legal action that ends co-tenancy altogether. Any party can unilaterally file for partition.  Partition in Kind: Presumption in favor (basically just chop up the land according to interest).  Partition in Sale: Only if physical attributes of land (1) make partition in kind impracticable or inequitable and (2) best interests of all owners would be better promoted.

(3) Ouster:  Gilmor v. Gilmor: Actionable wrong. Basically throwing out the co-tenant, or denying benefit of ownership. Can be shown by (1) physical exclusion or (2) use of property in way that “necessarily prevents” other from exercising property rights.  Look for clear unequivocal demand to use land that is in the exclusive possession for another co-tenant who refuses to accommodate.  Remedy:  FMV. Repair rights to offset damages? If act in good faith, w/ bona fide belief that whole owner, and essential to preserve the common estate.  

v) Marital Interests: O’Brien: Med license = marital property (she contributed to career; marriage = econ pship).  Problems: speculative value, lock-in to career.  Paradox result: short marriage ( max return, even though could go back to school.  Most jx’s reject.  Alternatives:  Rehab maintenance (pay educ expenses); Reimbursement alimony (repay sacrifice/reliance)(Ct says inequitable.  Community prop:  Future earnings not marital prop.  Common Law (separate property brought into marriage and acquired through separate grants).
d) Real Estate
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6) Entity Property  

a) Entity property separates management from use and possession(manage by specialists.  Risk spread for lessor.  Investment for coop/condo.  
b) Lease/Landlord Tenant Law – See handout!
i) Status to Contract—CL: lease conveyance of nonfreehold estate; defeasible (for failure to pay; defied by law (not K). Mod Law: Lease = K relationship.  Look to intent, then gap-fill.  Legis Reform:  Protect tenants.  

ii) Independent Covenant Model – Paradine – alien army.  Rule: One party’s failure to perform a covenant does not permit other party to stop performing their covenants.  The remedy is for the aggrieved party to sue for breach of covenant.  Tenant gets casual profits and losses.
iii) Wrongful eviction (exception to IC model)—McEnany—2 foot encroach on lease.  Rule:  A knowing wrongful eviction of the tenant by the landlord from a part of the premises suspends the rent under the lease.  The land is hired as a whole.  (But note de minimis exception.)
iv) Caveat Lessee:  Sutton: Cattle poisoned by field.  Landlord makes no implied warranty of suitability.  Smith:  short term rental of a furnished dwelling.  Policy:  difficulty of inspection.   

v) Constructive Eviction:  (1) breach of some implied or express duty (active interference, breach of lease covenant or implied covenant), (2) substantially and permanently deprives T of use/enjoyment of possession (3) causes abandonment  w/in reasonable time.  Blackett—nightclub.  CE as a defense against L.  Noise sufficient for CE.  Traceable to L b/c natural & probable consequence of renting to nightclub.  
c) Abandonment
i) L’s options:  1. Treat as surrender and accept ( attractive when prices are higher for property.  2.  Relet on T’s behalf.  3.  Do nothing, sue for damages for lost rent.  

ii) Surrender:  L & T can create mutual release of further lease obligations by implied contract.  T makes “offer” of surrender by abandoning, then L “accepts” by taking action inconsistent with the tenant’s continuing right to the leasehold.  Pro-tenant doctrine.  

(1) Kerr--relet for a longer period than original lease = accept surrender b/c not on T’s behalf.  Strategic lease structure.  

iii) Relet -- if price is higher, then the extra money goes to the tenant.  So L will only do this when price is lower
iv) Do nothing & Sue – Kridel recognizes duty to reasonable efforts to mitigate.  Non-waivable (but liq damages ok).  Reasonable efforts (advertise, can’t reject acceptable tenant).  Lost volume seller:  fails if apartment is not fungible.  Find own replacement – Kendall.  
d) Transfer of the Leasehold:  

i) Kendall-- Landlord must have commercially reasonable basis to reject sublet (reject CL rule that alienability restrictions not apply to leaseholds).  Policy:  (1) shortage of commercial space; (2) lease as K ( implied covenant of good faith and fair dealing (Price increased)

(1) Residential context:  Rule unclear.  Special concerns about discretion to judge tenants, but also discrimination.

e) Condition of Premises
i) Illegal lease doctrine:  Brown:  If L leases property that violates housing code, such that the premises are unsafe and unsanitary, then the lease is void.  Doesn’t help tenant ( L can’t sue for unpaid rent, but T is subject to immediate eviction.

ii) Implied Warranty of Habitability:  Triggered by code violations that arise during the lease.  Thus, IWH is not a warranty of quality, but is instead a covenant to repair.  
(1) Javins:  Warranty of habitability, measured by standards in Housing Regs, is implied in leases covered by those Regulations.  Breach of warranty excuses rent payment & creates remedies for breach of K.  No abandonment requirement.  

(2) Non-waiveable – anti-K principle.  

(3) Commercial tenancies – tend to operate better in pure K.  So we don’t apply IWH
(4) Remedies:  Problem that housing mkt efficient, so zero actual damages.  Result:  Have to penalize the landlord in order to create incentives to comply with the housing code.  
f) Econ Consequences of L-T Reform & Rent Control
i) IWH ( some can’t afford societally minimum standard ( homeless, need social welfare.  

ii) Rent Control:  (1) Who’s Family? (NY includes same-sex).  (2) Economists hate—capricious distrib effects (current over new, old/young).  (3) Justifications: Social capital, neighborhood stability, diversity.  

g) Coops, Condos, & Common Interest Communities

i) Generally:  More control than renters.  Collective control through internal governance mechanisms.  

ii) Condos:  Owner owns interior dwelling.  Association owns common spaces.  Fees for maintenance.  High degree of alienability
iii) Coops: Owner owns shares in a corporation, and each resident has a “proprietary lease” of their residence, which is perpetual subject to defeasibility.  Lower degree of alienability b/c Board gets to pass on sales ( Same apartment is worth more if it’s a condo.  

(1) Pullman:  Crazy owner.  Bus judg rule.   Board must act (1) in good faith and (2) within the scope of its authority.

(2) Paradox:  Easier to evict coop than renter.  Diffs:  O keeps equity & sophisticated, coop democracy.  Critique: coop spite, landlord fair. 
iv) Common Interest Community:  Homes are owned in FS absolute.  Title is subject to covenants established by home owners association.  HOA has lots of power to establish fees, create rules, etc.  

(1) Nahrstedt: Cat owner.  Presume validity of consensual use restrictions – this promotes stability and predictability.  Courts will void only for violation of public policy, fundamental/constit rights (if state action).  Dissent:  Reasonableness std ( unreasonable for indoor cats.
7) The Law of Neighbors -- Nuisance
a) Trespass – Right to Exclude

i) Definition:  An invasion of land that is direct and immediate and in the form of a physical, tangible object.  

ii) Tangible:  No recovery in T for dust, smoke, noise, vibrations (Adams).  Can only recover in nuisance.  Policy:  Avoid harsh consequences of trespass (injunction & damages w/o regard to harm) ( Courts that call dust trespass end up balancing anyway (Adams).  

iii) Damages:  At least nominal damages are presumed.  No requirement of substantial harm (Jacque).  

iv) Defenses:  Necessity 

b) Nuisance – Right to use and enjoy

i) Definition:  Nuisance is an intentional, nontrespassory, invasive interference with another’s use and enjoyment of an interest in land that is substantial and unreasonable.  Claim belongs to owner/holder of land interfered with (e.g. farmer but not his laborers).  

ii) Substantial interference – Contrast trespass (Jacque).  

(1) Block light not nuisance – must show negative easement (Fountainebleau Hotel).  

(a) Sic Utere Tuo – Can’t use property to injure lawful rights of another.  No right to sunlight.  

iii) Intentional – knowing activity.  Intent shown after you’re made aware of invasion.

iv) Reasonableness:  Note two approaches.  

(1) Threshold approach – show minimum harm, no balancing 

(a) Tipping:  P’s enjoyment diminished by smelting fumes.  Rejects “came to the nuisance defense.”  

(b) Harm severe & greater than P should be req’d to bear w/out compensation ( injunction 

(i) Problem:  Injunction remedy creates holdout problems.  

(2) Balance the utility of conflicting uses.  Hendricks (well and septic system).

(a) Boomer:  Cement plant’s dust = nuisance.  Rejects injunction against plant.  D has option to pay permanent damages (market value loss) instead of shutting down.  Rationales:  Econ—factory costs $45M & major employer; Institutional—legislature sets environmental policy.  

(b) Restatement:  Interference unreasonable “when gravity of the harm outweighs social value of the activity causing the harm.
(i) “Gravity of harm”: Extent; character; social value of use invaded; suitability of use to locality; burden on P of avoiding the harm.  

(ii) “Utility of conduct”: Social value of purpose of conduct; suitability of conduct to locality, impracticality of avoiding invasion.  

(iii) Harm > Utility ( injunction, past damages

1. Del Webb scenario:  Where P came to the nuisance, issue injunction, but force P to indemnity D for cost of relocating business ( P should bear costs!
(iv) Harm < Utility ( no injunction, but damages.  (For serious harms, where burden of compensation does not make continuation of activity infeasible.) 

(c) Critique 1:  Market value undercompensates.  Idiosyncratic harms, sentimental, social capital, latent harms.

(d) Critique 2:  Boomer amounts to forced sale of servitude – like eminent domain, but no gov’t accountability.  

(i) Response:  State is just redefining property.  And there are public uses:  cement is important, plant creates jobs, etc.

(e) Pollution & Regulation – Overenjoin ( force polluter to give more thought to location.  Underenjoin ( leaves space for legislature.  Big picture:  Nuisance law plays little role in regulating pollution(other tools (zoning etc)

c) Types of Nuisance
i) Private and public – Private affects only neighbor.  Public affects public generally (see Del Webb, cattle case).  

ii) Nuisance per se – nuisance without regard to surroundings ( question of law

iii) Nuisance accidens – otherwise permissible activity that constitutes nuisance only because of where it takes place ( jury question

(1) Luensmann – placement of racetrack next to home (although jury rejected this)

8) Law of Neighbors -- Servitudes
a) Easement – conveys the right to a particular use of land (not possession).  

i) Basics:

(1) Dominant Tenant – Has the easement over the other’s property.  Servient Tenant – Owner over whose land the DT has a right.  

(2) Easements are nonpossessory – hence not a lease.  (Baseball Publishing.)  

(3) Easements are enforceable against the owner and 3Ps.  

(4) Easements are not revocable at will – contrast licenses (Baseball Publishing).  

(5) Future tenant—to bind, must show intent and notice.  (Best to record.)  

ii) Distinctions:

(1) Appurtenant vs. In gross – Appurtenant ( runs with the land.  In gross – belongs personally to holder.  

(2) Affirmative v. Negative – Affirmative permits holder to perform action on land of another that would otherwise be trespass.  Negative permits holder to demand owner of servient tract desist from actions (e.g. no brick wall) ( neg always appurtenant.  

(a) Fountainebleau Hotel:  Spite wall creates shade on neighbor.  Court rejects implied negative easement.  No showing of INE by prescription (hurts development), estoppel, or implication (light not like landlock).  Most imp: NO NOTICE – unwritten negative easement disfavored.  

iii) Creation ( express, implied, prescription, estoppel

(1) Implied easements:  From conveyance of land that divides two parcels

(a) Necessity—show (1) prior common ownership; (2) no access to public road.  

(i) Schwab – Landlocked parcel.  Necessity rejected b/c P’s created situation.

(b) By implication—must show (1) common ownership; (2) continuous & obvious prior use.  Disfavored.  Schwab -- road never extended to property.

(c) Implied by reservation—O kept using land.  Disfavored.  

(2) Easement by prescription (like adverse possession).

(a) Elements:  (1) Beyond SOL (like AP); (2) Open and notorious; (3) Continuous; (4) Adverse/hostile (w/o permission); (5) Claim of Right

(b) Warsaw—driveway trucks, D makes building to block.  Outlier case.  Held P acquired PE, ordered tear-down of building.  Note claim of right problem—P tried to negotiate.  Policy:  reduce litigation.  Dissent:  Pay FMV; invoke equitable power.  Concurrence:  Need legislature to modernize.  

(3) Easement by estoppel ( no revocation 

(a) Holbrook—License to use roadway may not be revoked after P, w/ D’s permission, used roadway to build residence, maintained & improved road.  

iv) Termination – Four ways:  (1) by deed releasing; (2) two estates ( common owner; (3) adverse possession; (4) abandonment through nonuse.  Changed circumstances not suffice.  
v) Misuse – Penn Bowling:  Penn had right of way easement but misused using it to serve both dominant tenement and adjacent land (bowling alley sat on both).  Rule:  misuse does not forfeit easement, unless it’s impossible to sever increased burden.  Remedy:  Enjoins use until alterations made such that only dom tenement enjoys E.
vi) Policy—Look at these cases in terms of Calabresi box – note also parties could have bargained ex ante, but didn’t and now want to be rescued.  
vii) Conservation easements:  Negative easements in gross(held by gov’t.  Need legis.  
b) Covenant – 

i) K in which owner agrees to abide certain land use restrictions for another.  Can be either affirmative or negative.  Private system of governance rules.  

ii) Enforceability against Successors:
(1) Equitable Servitude ( enforceable against successors by injunction

(a) For burden to run against successor, there must be (1) intent; (2) notice (deed, actual, inquiry); (3) touch and concern the land.  For benefit, need (1) intent; (2) T&C.  Tulk ( Leicester Sq. Covenant runs against successor b/c notice.

(2) Real Covenant ( remedy at law - arcane

(a) For burden: (1) intent; (2) horizontal privity (L-T, grantor/ee); (3) vertical privity; (4) T&C.  For benefit, same but no horizontal privity req’t.  

(3) 3d Restatement – K approach.  Servitude running to successor created by (1) contract or conveyance that (2) is in writing.

(a) ( Direction of Liability Rules   

(4) Notice and the Common Plan (Implied Reciprocal Restrictive Covenant)

(a) K Theory:  Common plan shows other parties were intended 3P beneficiaries

(b) IRRC Theory:  Sanborn – Gas station in subdivision.  Title unrestricted, but neighbors are restricted.  Blocked by IRRC—new owner succeeds to burden of O’s implied recip promise.  To run w/ land, IRRC requires (1) original common owner; (2) notice (actual, constructive—inquiry notice of neighbors, uniform pattern of use); (3) common plan 

(i) Policy:  Protect earlier buyer’s expectations; covs promote total value

(c) Method((1) Did O implicitly promise to recip restrict lot X to Y use?  (Reas. Belief of buyer.)  (2) Enforceable against whom?  Promissors and successors (Intent to bind successors; Touch & Concern land; Notice—common plan, inquiry notice).  (3) Who can enforce?  Express promissees & successors, 3rd party beneficiaries.  

iii) Defenses:  

(1) Equitable defenses:  Laches, estoppel, unclean hands, waiver, abandonment, public policy (Shelley)

(2) Changed conditions:  Bolotin—Lot subject to covenant has no value as residence, but high commercial value.  Rule:  Unenforceable if changed conditions render restriction inequitable & oppressive.  Held:  Must show purpose obsolete – not here b/c lot serves as a buffer.  Thus, showing higher econ value insufficient.  

(3) Abandonment:  Peckham:  Day care in subdiv w/ covenant.  No abandon unless cov habitually and substantially violated.  Here only 5 bus’s in 1600 homes.  

(4) Laches:  Peckham:  (1) Knowledge or opportunity to discover; (2) unreasonable delay; (3) damage to D.  Fails here b/c objected.  

(5) Estoppel:  Peckham:  (1) admission/act inconsistent w/ claim; (2) reasonable reliance by other on act; (3) injury.  “Clear & convincing evid.”  Disfavored.  

(6) Public policy:  Peckham:  Child care imp, but only legis should override cov.  

iv) Conservation Easements
9) Takings:

a) 5th Am purpose:  Bar gov’t from forcing some from to bear burden alone.  

b) Four Questions: (1) What is property for TC?  (2) When does gov’t take it (short of phys possession)?  (3)  What’s public use?  (4)  What’s just compensation?

c) Eminent Domain ( solve holdout problems

i) Distinguish police power(protect health/safety (e.g. stop noxious uses).  No compensation req’d.  

ii) Just Compensation:  Miller – FMV at the time of acquisition (no increase for gov’s plan).  Under-compensates (no subjective value, social capital).  

iii) Public Use:  (1) direct gov’t use; (2) transfer to private owner, full public access (Thomas stops here);  (3) transfer to private owner for gen’l “public purpose” of economic development (Kelo)

(1) Kelo:  Limit holding thru process factors:  (1) private beneficiary unknown; (2) plan initiated by gov’t(public purpose (Kennedy: public can’t be pretextual beneficiary).  Defer to city re land needed—plan is integrated whole.  Reject reasonable certainty standard for accrual of public benefits.

d) Regulatory Takings
i) Inverse Condemnation Claim – gov’t should have condemned property in order to take its action.  (Mahon).  

ii) Q’s: (1) Did gov’t action take/impair property right?  (2) Was it a constitutional Taking?  

iii) Mahon—H & B share two beliefs: (1) No taking if state is abating nuisance per police powers; (2) Taking if state takes too much.  Debates:  (1) broad v. narrow police power.  (2) denominator (H: abolish estate recog’d in PA—taking whole right to mine; B: whole parcel, beware conceptual severance); (3) avg recip of advan (H: prove in indiv law, e.g. height limit; B: stops harm ok; societal approach).

iv) Penn. Central ad hoc balancing to determine “too far” 
(1) Method:  Treat parcel as a whole.  

(2) Factors: (1) open to public?  (Pruneyard); (2) economic impact—interference w/ investment-backed expectations causing diminished value (existing use vs. future devel; how much is left?; reasonable invest return?); (3) character of action (physical invasion v. adjustment of benefits/burdens to promote common good/stop public harm); (4) reciprocity of advantage (singling out or comprehensive plan?); (4) purpose of action (prevent nuisance-like harm or exploit private parcel for city purposes); (5) state v. federal (Rehn in Pruneyard—state has more leeway than feds).

(3) Penn Cent.: no interference w/ existing use—just future devel; no singling out b/c comprehensive landmark plan.  Rehn dissent:  singles out; nonconsensual servitude not shared by neighbors.  

v) Physical Invasions:

(1) No Perm Physical Occupation – balance w/ thumb on scale for Owner

(a) Kaiser-Aetna—Pond case.  K opened pond to ocean; gov asserts navigable servitude (non-possessory!). Taking: Consent of gov’t ( property based expectations.  Note servitude will lead to actual physical invasion(infringe right to exclude.  

(b) Pruneyard—CA recognizes free speech rt in mall.  No taking: No econ harm (speakers orderly; mall can impose time place manner limit); rejects per se invasion rule; mall already open to public.  Judicial taking!  Marshall concur:  Broad power to redefine property but need limit for private autonomy.

(2) Permanent Physical Occupation – per se taking

(a) Loretto—Cable wire.  Minor but permanent physical occupation = taking (possessory).  Easy line-drawing.  Special injury from stranger invasion.  

(b)  Nollan:  Permit conditioned on public right-of-way easement to beach.  Permanent physical occupation if indivs have “permanent & continuous right to pass.”  Distinguish Kaiser as navig serv (limits to its facts, & calls into q possessory/nonposs distinction).  Also unconstitutional condition.  

vi) Regulation of Use (no physical invasion)

(1) Econ viable use remains ( Balance w/ thumb on scale for Gov’t

(a) Penn Central ( balance

(b) Keystone ( coal in PA.  Distinguish Mahon: (1) public purpose(not just benef homeowner, but health, enviro ( akin to nuisance; (2) avg recip of advantage – burden offset by benefit (Brandeis!) (3) minimal diminution of value ( only 2% must be left in place; reject conceptual severance attempt.

(2) No Econ viable use ( per se taking

(a) Lucas—House on coast.  Complete extinguishment of value ( compensation req’d.  Threshold:  FN 7: Extinguish distinct interest that shaped reas investment expectations ( return of conceptual severance.  (Not elimination of all econ viable use (could go camping).) 

(i) Unless nuisance under common law.  Note nuis based on balancing!

vii) Denominators & Baselines after Lucas
(1) Palazzolo:  Waterfront parcel transferred from corp to P after coastal statute.  Rule:  Transfer is not a per se bar on a valid Takings claim.  Policy:  capricious effects (e.g. elderly relative not sue(hurt family).  Hobbesian stick.  

(a) Problem:  Which statutes are part of “shared understanding” after we abandon positivism?  Zoning yes, but coastal no?  ( Tax on gov’t ability to regulate, huge gov’t liability (Stevens dissent).  
(b) Court not resolve b/c alternative ground: no total deprivation b/c of upland parcel ( Penn Cent. Balancing.  O’Connor:  Statute affects RIBEs; Scalia:  That’s crazy.  
(2) Tahoe Sierra:  32 month moratorium.  Rule:  Temporal limit does not take total value.  So Penn Central, not Lucas, applies.  Distinguishes First English (If reg struck down as Taking, & gov’t abandons, it must pay for time of taking).  Majority says that Ct has never addressed conceptual severance.  

(a) Strategic behav:  Acquire lease after moratorium.  Sol’n:  New owner can only buy kind of Takings claim prior owner had.  
10) RAP Problems
a) O conveys "[to A & heirs,] [but if property ceases to be used for agricultural purposes, then to B & heirs."]
i) Interests: A: F.S. subj. to exec. lim.; B: Exec. Int. (f.s.a. in size)
ii) Apply RAP to Exec. Int.: (1) A & B (potential measuring lives) could die; (2) A's heirs could cease using land for agric. purp's more than 21 yrs. later.  (3) B's int. could become possessory (& vest for RAP purposes) beyond RAP period. ( INVALID under RAP.
iii)  Consequences: O conveys to A & heirs, but if property ceases to be used for agricultural purposes, then to B & heirs
b) O conveys “[to A & heirs as long as property used for farming,] [then to B & heirs.]”
i) Interests:  A: F.S. subj. to Exec. lim.; B: 
Exec. Int. (f.s.a. in size)
ii) Apply RAP:  Exec. int. of B INVALID under RAP for same reasons as (1).
iii) Consequences:  O conveys to A & heirs as long as property used for farming, then to B & heirs.
(1) A has FSD; it ends automatically w/in terms of grant if no farming; O retains a poss. of reverter (not subject to RAP).  
c) O conveys "[to A & heirs as long as property used for farming.].”  O later conveys remaining interest to B & heirs.  (assume reverter alienable)
i) Interests:  At creation:  A: F.s. determinable.   O: Poss. of reverter  (Vested:  RAP doesn't apply).  Subsequently (O --> B):  B: Poss. of reverter (created in O, conveyed to B; retains its identity & character as vested).  

ii) B's int. VALID; still not subject to RAP.  This is how grantor could validly accomplish apparent intention in (1) and (2) above.
d) O conveys [“to A for life,] [then to children of A who reach 21 & their heirs.]  (A has no children at time of grant.)
i) Ints:  A's unborn children:  Cont. Rem. in FSA (both unborn & subj. to cond. prec.)
ii) Cont. Rem’s VALID.  All of A's children must still reach 21, if at all, w/in 21 years after A’s death.  Not work if 25, not 21.
e) O conveys “[to A for life,] [then to my grandchildren & their heirs.]”  (O has 2 children B&C but no grandchildren.)
i) Ints:  A: LE; O's grandchildren:  CRs; O:  reversion
ii) RAP:  CRs subj. to rule; O, A, B & C are lives in being, potential measuring lives;
(1)  O may have another child D after grant, then others die, then D’s child E born > 21 yrs after O, A, B, C.  INVALID
iii) Consequence:  O conveys to A for life, then to my grandchildren & their heirs.  VALID if devised, not conveyed.  



Basics: inspect arrange mortgage, and get title insurance.  After closing, record deed.  Mortgage is a security interest in land, Buyer on notice of any encumbrances or clouds on title.  Note a quit claim deed, “as is”, no representations abouit what you are giving.  Nemo dat ( Can’t give what you do not have.  Two-timing seller( A ( B then A(C.  How do we protect good faith purchaser C?  Three Statutes:  Notice: C>B if no notice of prior deed.  Race Notice: C>B if records first and no notice.  Pure Race: C>B if records first, even if prior notice.















