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Overview
· Property = a set of legal relationships (a bundle of sticks or rights) rather than a thing.
· “[t]he exclusive right of possessing, enjoying, and disposing of a thing.” Black’s Law Dictionary.
· Since property is context-dependent (“it’s all relative”), we cannot say x or y resource is property; we have to say that A has an interest/right in regard to x to the exclusion of B.
· “Spontaneous” or “grown” property rights = those that have been around so long that their origin is unknown, whereas 
· “Made property rights”= those that are relatively new, deliberately-created rights.
· Exhaustible vs. inexhaustible (cannot be used up) resources.
I. Allocating Resources Through the Laws of Property
A. Original Acquisition of Property by - First Possession (81)
· 1. Wild Animals - The Rule of Capture:
· “Possession is 9/10ths of the Law.” Mere pursuit of a wild animal does not constitute possession of that animal.  (“Actual bodily seizure,” killing, or “mortal wounding” may be sufficient to establish possession.) Pierson v. Post (81).
· (a policy, not factual consideration)
· A person receives possession, or a property interest, when policy goals are served by granting such possessory rights.
· Advantages to the Rule of Capture

· Incentivizes productivity, efficiency (faster not necessarily more efficient).

· Certainty, clarity (as opposed to right to pursuit, which was the rule imposed in Popov/homerun ball case, see below).

· Encourages transactions b/c clarity and certainty allows individuals to make transactions involving the property interest.

· Disadvantages to the Rule of Capture

· Inefficient b/c 

· incentivizes overuse of resources or overinvestment under regulatory schemes. 

· E.g. of over-investment under first-to-capture scheme: Kuwait invests $100M in drilling for oil underneath its territory, but Iraq slant-drills and reaches oil first.  Drillers in Tx and La, eager to secure oil and gas, took it from the ground, where it was relatively stable and safe, and stored it along the NJ Turnpike, where it is relatively unsafe.

· discourages competition from less-resourced parties.
· Case: Pierson v. Post, N.Y. (1805), 81 TA \l "Pierson v. Post, N.Y. (1805), 81" \s "Pierson v. Post (81)" \c 1 .
· Facts/Proc: P (Post) started, pursued, and hunted a fox with his dogs and hounds on waste and uninhabited ground.  While P was in view of the animal, D (Pierson) killed and carried off the animal, and D knew that P was in pursuit of the animal. J for P.  R’d.

· Reasoning: 
· Fox is ferae naturae (a wild animal), so property just requires occupancy. P did not have occupancy of said animal.  
· “If the first seeing, starting, or pursuing such animals, without having so wounded, circumvented or ensnared them, so as to deprive them of their natural liberty, and subject them to the control of their pursuer, should afford the basis of actions against others for intercepting and killing them, it would prove a fertile source of quarrels and litigation.” 83’3m.
· P would only have had occupancy, and thereby made the fox his property, if he had actually taken hold of the animal physically.  The court might have ruled in his favor if he had mortally wounded the animal and maintained his pursuit.  If the fox had been on someone’s property, that person could argue it was his property by ratione soli (literally, “according to the soil”).
· Dissent: The court should consider the societal benefit of destroying a “wild and noxious beast.”  By finding in favor of D, potential hunters of wild animals may be deterred from pursuing and killing such animals if someone else can steal their victory and kill the animal just as the pursuer is about to.  Though the appeals court’s ruling is based upon long-standing doctrine, when men themselves change with the times, the laws should change as well.

· Notes:

· Locke argued that a person owns his own body and, by extension, the work of his body (his labor).  Thus, when a person’s labor is effected on an unowned thing, that person can claim ownership of the thing.  At least, he has more of a claim to the thing than others who have not expended the same amount of labor toward the thing.
· {Class Notes:

· P based his argument not upon possession but that an interloper had stolen “his” catch.  Why does possession matter?  P’s claim was for trespass on the case, which involves interference with one’s property.  Really P was seeking the right to be free from interference from capturing property that he was pursuing.

· D essentially argued a R12(b)6 Motion that P failed to state a claim upon which relief could be granted.

· The main question at issue is whether P had acquired a property interest in the fox or a right to pursue the fox such that P could sue D for killing and taking away the animal? First, the court has to establish that P had occupancy.

· Hypo: What if P had invested many hours and dollars into the hunting expedition? Modern example is Greenpeace, which like Bert in Mary Poppins, tries to save animals despite others’ pursuit.

· Standard argument of the majority - focus upon 

· formal precedent and 

· policy arguments 

· in support of “preserving peace and order in society.”  

· To attack this, P could argue that 

· precedent

· is not clear or necessarily binding, or

· is just plain silly.

· It does not promote certainty if it is against expectations, possibly due to custom.

· Despite the majority’s contention, the rule may not lead to less disputes.

· “times have changed” (tempora mutantur) and our law should change b/c:

· policies have changed, 

· technology has changed, 

· social structure has changed, or

· our understanding of incentives have changed.

· How do legal rules promote certainty?

· Clarify what the rules are.

· Reducing the number of issues to be decided.

· Limiting the types of issues that the court has to decide, to limit the opportunities for error by the court.}
· First-in-time rules & Custom:
· When arguing about incentive effects, a more extensive knowledge of an industry or field is needed than otherwise.  Who is engaged in the activity and why?  Note that, per n7 on p88, “a first-in time rule … seems to work best when a clear winner will emerge quickly because of that person’s special skill or relationship to the resource.”
· Fast-fish-loose-fish 
· – the first harpooner possesses a whale that remains fastened to his ship.  
· Applied to relatively slow-moving whales.
· Accords with norms of possession.
· Appears to have been the “default” custom, except in areas where sperm whales (apparently more difficult to secure) predominate.
· Iron-holds-the-whale or First-iron rule 
· – the first harpooner receives exclusive rights to the whale as long as the harpooner was in fresh pursuit (per the custom of the fishing industry). 
· Ghen v. Rich, (Dist. Ct., Mass. 1881), 88 TA \l "Ghen v. Rich, (Dist. Ct., Mass. 1881), 88" \s "Ghen v. Rich, 88" \c 1 :
· Facts/Proc: Ghen shot and killed a whale and left it to surface on the beach. The custom of the time was for the finder of a whale to receive a salvage fee for notifying town officials, who notified the killer, who – as the assigned owner because a lance with his mark on it was found in the whale – had the right to remove the blubber and make a profit on it.  Ellis, apparently ignorant of the custom and ignorant of the fact that G’s harpoon had killed the whale, auctioned the whale, which was sold to Rich.  J for P (Ghen).  Damages: market value of oil obtained from the whale, less the cost of trying it out and preparing it for market.
· Reasoning: 

· Precedent:

· [Sprague] in Taber v. Jenny held that when a whale was killed, it becomes the property of its captors after it has been anchored and left with marks of appropriation.  “[A]ll was done which was then practicable in order to secure it.”

· [Lowell] in Bartlett v. Budd: first possession establishes property rights, even if the whale later becomes unanchored.
· [Lowell] in Swift v. Gifford (referred to [Sprague] in Bourne v. Ashley): local custom held that the first iron (harpoon) in the whale established possession, whether or not the iron remained attached.  The custom is “one of very limited application. The whale fishery is the only branch of industry of any importance in which it is likely to be much used; and if a usage [or custom] is found to prevail generally in that business, it will not be open to the objection that it is likely to disturb the general understanding of mankind by the interposition of an arbitrary exception.”

· In the same way, the custom invoked in Ghen is “extremely limited” in scope and “can affect but a few persons.”  Furthermore, it has “been recognized and acquiesced in for many years.”

· Incentive consideration – if this custom were not in place, “this branch of industry must necessarily cease, for no person would engage in it if the fruits of his labor could be appropriated by any chance finder.”

· When should we follow custom and why?

· Consider what externalities result. Per Robert Ellickson (91n1), close-knit groups will devise and enforce norms among themselves that maximize their wealth but may cause uncompensated harm to outsiders (outgroup externalities).
· Consider the reasoning behind the custom

· Nixon argued that he should be compensated for the taking of his Watergate papers, based upon Ghen v. Rich.
· Other possible rules:
· Unitization – County residents decide as a group how to access a resource, such as oil.  This incentives cooperative action, which will result in a larger pie and greater return for all.
· Provide salvage fees to finders.
· Split the difference, as in Popov (below).
· Disturbance of another’s right to livelihood may incur liability if doing so is outside the scope of furthering one’s own livelihood.  
· Duck case: Keeble v. Hickeringill, Eng. (1707), 92 TA \l "Duck case: Keeble v. Hickeringill, Eng. (1707), 92" \s "Duck case: Keeble v. Hickeringill, 92" \c 1 :

· Facts/Proc: P (Keeble) owned property called Minott’s Meadow, which contained a pond outfitted with nets and channels in a manner used to catch large numbers of commercially viable ducks. This type of pond served as a sort of "duck trap" and was known as a decoy, unlike modern duck decoys, which are merely fake ducks used to beguile the social bird. On three occasions, D (Hickeringill), while on his own land, discharged firearms toward Keeble's pond in order to scare away the ducks. J for P.  A’d.

· Reasoning:

· [Holt]: “[E]very man that hath a property may employ it for his pleasure and profit…”  “[W]hen a man useth his art or his skill to take them, to sell and dispose of for his profit; this is his trade; and he that hinders another in his trade or livelihood is liable to an action for so hindering him.”  Exception: interfering with another’s livelihood by lawfully establishing one’s own business in competition.
· Notes: 
· Pierson v. Post characterized the reasoning for Keeble as based upon ratione soli.  However, this version indicates that the opinion did not hold that P had possession; rather the decision was based upon disturbance.  A similar decision in Carrington v. Taylor involving ducks driven from P’s decoy by D’s “willful disturbance” when D deliberately shot at the birds.

· If the court in Pierson had the more “accurate” record, would the result have been the same?  
· Arguments: 

· the facts are different (ducks are not foxes), 

· the policies are different (want to kill foxes for sport or eradication; kill ducks for profit),
· the resulting incentive structure is different,

· the legal issues are different (Post was seeking the fox for himself but Hickeringill was only trying to scare away the ducks)

· The majority in Keeble explicitly looked at policy considerations, as opposed to the majority in Pierson.
· 2. Lost or Abandoned Property

· Sunken treasure case: Eads v. Brazelton, Ark. (1861), 102 TA \l "Sunken treasure case: Eads v. Brazelton, Ark. (1861), 102" \s "Sunken treasure case: Eads v. Brazelton, 102" \c 1 :
· Facts/Proc: Brazelton (P) found a sunken ship and marked its location. Before he could retrieve any of the wreckage, though, Eads & Nelson (Ds) began to recover it.  The record does not indicate that Ds used P’s signals to find the wreckage.  J for Ds.

· Reasoning:
· P had not taken possession of the sunken ship according to its nature and situation b/c he had no means to raise the treasure.

· Finder would have to exercise due diligence to maintain a property right, re: pedis possessio (107 and mining rights, below under “Discovery”).
· Class notes:
· Interloper’s argument: If our goal is to get the goods to market, how does allowing the finder a property right further that goal? 
· Finder’s argument: Don’t want to disincentivize people from finding valuable wreckage.  
· Counter – Could grant finder a salvage fee to compensate.
· Inconsistent with Keeble b/c the nature of the investment – in this case, a relatively large investment – did not protect the loser’s property interest.
· Homerun ball case: Popov v. Hayashi, San Francisco (2002), 108 TA \l "Homerun ball case: Popov v. Hayashi, San Francisco (2002), 108" \s "Homerun ball case: Popov v. Hayashi, 108" \c 1 :
· Facts: Baseballs are generally considered property of the home team.  If a ball leaves the field, though, it is considered to be abandoned.  In 2001, Barry Bonds’ 73rd home run ball hit Popov’s glove before P fell to the ground and was mobbed by other bystanders.  At some point before or during a scuffle that ensued, the ball became loose.  Hayashi, who was not part of the mob, recovered the ball.  P sued H.  The court decreed for the ball to be sold and the proceeds to be split among P and H.

· Reasoning:

· P had established a pre-possessory interest and should have been allowed to catch the ball w/o interference.

· H was not involved in the mob that interfered with P’s catching and was the first to unambiguously establish possession of the ball.

· P and H have equal claims against each other and superior claims against all the world.

· Class notes: Did Popov possess the ball in the same way as Pierson?  The video and eyewitness testimony is unclear.  It can’t decide on the basis of the rule of capture, so it held that he had a right to be free from interference in his attempt to catch the ball (reducing the recourse to his use).  Is this consistent with the prior cases?  Why are we using property law instead of criminal or other law to regulate behavior?
· How do we draw the line between wrongful interference and interference by competition? And why should we do that through property law?
· 3. Demsetz, Toward a Theory of Property Rights (1967), 292 TA \l "Demsetz, Toward a Theory of Property Rights (1967), 292" \s "Demsetz, 292" \c 1 
· {Definitions:

· Externalities: external costs and external benefits, both pecuniary/monetary as well as nonpecuniary. (examples: putting up fences, monitoring property, excluding others from land, pursuing legal action against trespassers, etc.)

· Internalizing: a process that enables externalities to be felt (to a greater degree) by all interacting persons.  The cost of internalizing must be exceeded by the gain to make it efficient.}

· A system of private property is created when a resource becomes sufficiently-valuable and it becomes cost-effective to use property rights to force internalization of externalities. (wealth-maximizing).
· (Note that decreases in costs to enact and enforce a property rights scheme – such as reduced costs for fencing – can lead to private property, regardless of whether or not the value of the resource has changed.)
· “Property rights are an instrument of society and derive their significance from the fact that they help a man form those expectations which he can reasonably hold in his dealings with others. … An owner expects the community to prevent others from interfering with his actions, provided that these actions are not prohibited in the specifications of his rights.”  Recognizing that “property rights specify how persons may be benefited and harmed … leads easily to the close relationship between property rights and externalities … Some person or persons always suffer or enjoy these effects.”
· Hypo: System where 100 members of a group have a right to fish in a particular lake to the exclusion of others – (makes it communal property, not open access).  If one member X takes a fish, what does he have compared to what he had before? A fish.  What has he lost? His expended efforts and 1/100th of the fish in the pond.  So, clearly, he has gained more.  What if no market exists for the fish outside of the community? X would not likely take more fish than he needs for subsistence.  What if a significant market develops? X would take more fish b/c his losses would be negligible compared to his gains.  Others in the community would do the same, and over-fishing would result.  Why would the community lose? They received money, but the overall utility was decreased compared to if fish had been left in.  Why wouldn’t members of the community have gotten together to make an arrangement to limit the fishing?  Even if such a system were developed, it would require monitoring due to the inability to restrain others who have individual self-interest that may conflict with the group-interest, and monitoring is expensive.
· Examples:
· Eleanor Leacock’s study of the Montagnes near Quebec (294) found that the development of private property rights in land occurred alongside the development of the commercial fur trade.  
· Prior to the establishment of the fur trade, hunting was primarily for the purpose of food and a small amount of furs for each hunter’s family; thus, the externalities of hunting were relatively small.
· After the value of furs increased due to trade, the scale of hunting also increased, thus increasing the externalities.  Around this time, families began to develop a property system of territorial hunting and trapping arrangements.
· Contrast the situation with the Indians of the southwestern plain (296) who did not establish a private property regime to the extent that fur-hunters did:
· No plains animals were of commercial importance comparable to the fur-bearing animals of the forest (until Europeans brought cattle), and
· Animals of the plains were primarily grazing animals who wandered over wide expanses of land.
· Thus, the cost of establishing territorial boundaries was relatively high compared to the commercial trade value of the animals in the region.
· If an increase in the value of an asset compared to the cost of establishing and maintaining property rights should lead to the establishment of private property, should a decrease in the value compared to the cost lead to the reduction or loss of property rights (297)?

· Anderson and Hill document that as land and animals increased and then decreased in value in the nineteenth-century American West, property rights regarding the land and animals became correspondingly more and then less articulated.
· As the value of beaver pelts has decreased, unclaimed beavers have proliferated in Manitoba “to the point where they are often considered pests…”
· Demsetz argues that government will have to create the property system because people will not be able to agree upon the system.  
· Criticisms of Demsetz:

· He refers to a system of communal property but treats it as open access. 

· He acknowledges that there are costs to forming agreement, but he dismisses those costs.

· He says that government is needed to enact private property rights system, but if a group can agree upon a government and everybody will be better off under a private property system, why can they not agree upon an allocation system?  Some possible explanations:
· Distributional disparities (see ITQs case below)
· Transactional costs

· Need accurate information to reach and enforce agreement

· Meeting place/time/structure

· Have to reach agreement

· Free-riders spend little or nothing to achieve agreement but benefit nonetheless, while

· Hold-outs keep agreement from being reached and “hold out” for increased compensation in return for their concession to the agreement.

· Agreement has to be memorialized in order to be enforceable

· System has to be monitored and enforced

· Prior agreements, such as zoning rules, may limit or bar certain transactions.

· Ex: NYU had to agree to an “Edgar Allen Poe” room with mementos related to the author in order to build one of its school buildings.  This is an inefficient solution that was made necessary by a property right.
· 4. Open Access and the Commons – “Unowned Property”
· Generally (95):

· Open access 
· Involves free entry where theoretically anyone can use the resource;
· Users have neither the rights nor much incentive to manage the resource or invest in improving it;
· Associated with depletion and disinvestment due to “now-or-never” attitude.
· Common property regimes 
· Involve rules and enforcement mechanisms that regulate exclusion and (internal) governance; 
· Users with exclusive rights have incentive to manage and improve the resource, provided the cost of doing so is outweighed by its benefits;
· Individual Transferable Quotas – ITQs case: Alliance Against IFQs v. Brown, 9th Cir. (1996), 1127 TA \l "ITQs case: Alliance Against IFQs v. Brown, 9th Cir. (1996), 1127" \s "ITQs case: Alliance Against IFQs v. Brown, 1127" \c 1 :
· Demonstrates the difficulty of reaching agreement over private property system when imposition of any system has disproportionate distributional effects.
· Facts/Proc: Ps (Alliance Against IFQs) filed suit to challenge federal regulations that the Secretary of Commerce promulgated under authority of the Magnuson Act, which provided for ITQs called IFQs (individual fishing quotas) but only for those who had fished during a certain time period (1988-1991). Ps represented prospective fishermen who were excluded due to the regulatory scheme, which limited access to sablefish and halibut fisheries in the Gulf of Alaska, the Bering Sea, and areas surrounding the Aleutian Islands. J for D. A’d.
· Holding: The Regulatory scheme is allowed when the administrator has considered the relevant factors and articulated a rational connection between the facts found and the choice of regulation. Washington Crab Producers, Inc. v. Mosbacher (9th Cir. 1990).
· Reasoning: 
· Pierson v. Post established that a fisherman has to catch a fish first in order to establish title.  This incentivizes fishermen to overfish (fish as fast and as much as possible).  “The result is lower profits for the too many fishermen investing in too much to catch too few fish.”  (Terry Anderson and Donald Leal, Free Market Environmentalism, 1991).  Congress passed the Magnuson Act to prevent overfishing, rebuild overfished stocks, ensure conservation, and realize the full potential of the country’s fishing resources.
· While some of the Secretary's decisions did push the "limits of reasonableness," they were not arbitrary and capricious.
· “We cannot substitute our judgment of what might be a better regulatory scheme, or overturn a regulation because we disagree with it, if the Secretary’s reasons for adopting it were not arbitrary and capricious.”  Alaska Factory Trawler Ass’n v. Baldridge, 9th Cir. (1987), 1132.
· Notes: 
· Legislative response to ITQ system: Upon re-authorization of the Magnuson-Stevens Act in 1996, a moratorium was established on the creation of new ITQs under the Act until at least 2000 (later renewed until 2002).
· Other possible regulatory schemes:

· First-in-time with shortened fishing seasons “to allow fish to escape and reproduce.”

· Allocation of quota shares could have been based upon more recent years.

· Quota shares could have been allocated to all fishermen, including crew, “so that the nonowning fishermen would have something valuable to sell to vessel owners.”
· According to Demsetz’ theory, when the rule of capture leads to externalities and the value of fish increases, a private property system should result.  Around the world, adoption of private property rights has been sporadic, though.  Why would this be?
· Prof. Wyman, 1134:

· Bottom-up process for acceptance makes it difficult for a heterogenous group to come to consensus. (In cases where a distinct subgroup has financial and political resources, though, heterogenaiety is not necessarily as much of a barrier.)

· Essentially an anti-commons exists in the U.S. due to the prevalence of judicial and legislative points in the process where regulation itself has become a “tragedy of the commons.”
· The transactional costs are less in Canada or Australia where a private property system has been implemented.
· {Ps’ arguments:

· The rule violated 16 U.S.C. §1853 (b)(6)(A) because it did not take into account present participation.

· Statute: §1853 “Contents of fishery management plans” – Congress established that any regulatory scheme promulgated by the Secretary may, on a discretionary basis:

· (b)… (6) establish a system for limiting access to the fishery in order to achieve optimum yield if, in developing such system, the Council and the Secretary take into account –

· (A) present participation in the fishery,

· (B) historical fishing practices in, and dependence on, the fishery,

· (C) the economics of the fishery,

· (D) the capability of fishing vessels used in the fishery to engage in other fisheries,

· (E) the cultural and social framework relevant to the fishery, and

· (F) any other relevant considerations…

· Court’s response: A necessary delay between formulation of the plan and implementation ensued; if the years between formulation and implementation were taken into account, fishers could tailor their practices to fall under the pending rules “even though that would have exacerbated overcapacity and made no economic sense independently of the regulatory benefit.” Congress did not define “present” and it should not “prudently be contemporaneous with the promulgation of the final regulations.”

· Allocating the IFQs to boat owners and lessees of boats, to the exclusion of crew members, violated the “fair and equitable standard” of 16 U.S.C. §1851 “National standards for fishery conservation and management.”

· Statute: The statute states that allocation of fishing privileges, if necessary, shall be “fair and equitable to all such [various United States] fishermen…”. 1851(a)(4)(A).  

· Court’s response:  According to the record, the Secretary weighed the costs and benefits of potentially-conflicting standards and explained how a balance was determined.  “The Council’s rationale for this particular allocation is that vessel owners and lease holders are the participants who supply the means to harvest fish, suffer the financial and liability risks to do so, and direct the fishing operations.”}

· The Problem of the Anti-commons

· Too many people have a right to get involved in the disposition of a resource and can block access to the resource.

· Ex: Fourteen people have a patent over an aspect of a particular pharmaceutical process.  Hold-outs will result when the drug marketer needs all 14 to agree on compensation.

B. Original Acquisition of Property by Discovery (110)
· The Discovery Doctrine

· European nations assumed free title (dominion) to lands they “discovered.”  Native peoples on those lands, according to this doctrine, retained the right of occupancy (like tenants in an apartment building), but had never really been considered “owners” of the land.

· The doctrine established a restriction on alienability (transferability) of the Native American tribes’ occupancy rights, which meant that tribes could sell their limited rights of occupancy only to the discovering sovereign (or its assignee).

· Indian land case: Johnson v. M’Intosh, U.S. (1823), 110 TA \l "Indian land case: Johnson v. M’Intosh, U.S. (1823), 110" \s "Indian land case: Johnson v. M’Intosh, 110" \c 1 
· Facts/Proc: Thomas Johnson bought land from Piankeshaw Indian tribes in 1773 and 1775. The defendant, William M’Intosh (pronounced “McIntosh”), subsequently obtained a land patent to this same land from the United States federal government. The plaintiffs were lessees of Thomas Johnson's descendants, who had inherited the land, and they brought an action for ejectment (essentially to quiet title) against defendant M’Intosh in the Illinois District Court, contending that the land belonged to them by virtue of Thomas Johnson's purchases in 1773 and 1775. Ps further contended that their title was superior to Ds’ title because Ps’ title ran directly from Native Americans. The district court held that defendant M’Intosh’s claim was superior on the grounds that the Piankeshaw were not able to actually convey the land because they never “owned” it in the legal sense of the word.  J for D. Affirmed.

· Holding: The Native Americans did not have the ability to sell the land to Johnson, so his title was not upheld.

· Reasoning: [Marshall]: 

· “The potentates [(rulers unrestrained by law)] of the old world found no difficulty in convincing themselves that they made ample compensation to the inhabitants of the new, by bestowing on them civilization and Christianity.”

· To establish property rights to the exclusion of other potential discovering nations, a rule was set forth that gave absolute title to the initial (European) discoverer.

· When England, after a “long and bloody war,” ceded lands in the New World west of the Mississippi River to France, it “has never been supposed that she [(England)] surrendered nothing, although she was not in actual possession of a foot of land. She surrendered all right to acquire the country; and any attempt to purchase it from the Indians, would have been considered and treated as an invasion of the territories of France.”

· “All our [American] institutions recognise [sic] the absolute title of the crown [(the federal government)], subject only to the Indian right of occupancy, and recognise the absolute title of the crown to extinguish that right. … It is not for the Courts of this country to question the validity of this title, or to sustain one which is incompatible with it.” (114).

· “That law which regulates, and ought to regulate in general, the relations between the conqueror and conquered, was incapable of application to a people under such circumstances.  The resort to some new and different rule, better adapted to the actual state of things, was unavoidable.”

· Stare decisis: “However extravagant [this rule] … may appear; if the principle has been asserted in the first instance, and afterwards sustained; if a country has been acquired and held under it; if the property of the great mass of the community originates in it, it becomes the law of the land, and cannot be questioned.”

· Notes:

· Later case, Tee-Hit-Ton Indians v. United States, U.S. 1955, p120n9: Congress can take Indian lands w/o compensation.

· Class Notes:

· If M’Intosh went to the land and found it was occupied by Native Americans, could he evict them by force or pay them off, given his title?  Only the U.S. Government, the conqueror, has the right to modify or extinguish the occupancy rights of the Native Americans.  Although 1795 treaties between the Illinois and Piankeshaw tribes and the U.S. ceded to the federal government, with the exception of certain lands as reservations, lands they had previously occupied; the Native Americans may have retained occupancy rights to lands that they no longer had title to.
· Other arguments: The Native Americans’ use of the land did not suffice to accord them ownership rights (per Anglo-Saxon standards).

· Marshall frames the question as - Can the conquered peoples transmit any interests in the land other than what the conqueror has bequeathed upon them such that the courts of the conqueror will recognize those rights.  He did this because his view was that the judiciary is institutionally-incompetent to go against the U.S. Government

· – how could the judiciary enforce a different rule?  

· – thousands of people have built their lives around an injustice that, if undone, would cause injustice itself.

· – if the citizens dislike the current rule, it is up to them, not the court, to overturn the rule via the legislature.

· Marshall attempted to mitigate the harshness of the decisions by only conceding that the U.S. acquired title by conquer and did not necessarily extinguish the occupancy rights of the Native Americans.
· Like the practice of rent control, even though a person may acquire title to a property does not allow that person to interfere with the occupancy rights of Native Americans; only the U.S. can extinguish those rights.  So, the question of the government’s interest in the land remains open.
· The Native Americans could also argue that they do not fit the description given by Marshall as to the reasoning for why they were not allowed to maintain more property rights, as had historically been allowed for other peoples who were reportedly less “fierce” and “warlike” and more open to being assimilated.

· Moral claim issue: One attorney argued that the Native Americans did not “use” the property in the way that usually confers property rights per the way in which Europeans use the land. 

· Land Grants & the Federal Public Domain (Paul Gates):

· The (at-times-conflicting) purposes of federal land grant policies (127):

· Obtain revenue to pay off war debts,

· Promote rapid development of the interior of the continent, and

· Avoid sanctioning either “speculators” or “squatters.”

· Squatters’ rights: 

· In the colonial era, squatters were so prevalent in some areas that Virginia and North Carolina even enacted laws allowing squatters a right of “preemption,” whereby they had the option to purchase land they occupied prior to a sale or auction. (124).

· The Preemption Act of 1841 granted a general prospective preemption right on federal land, provided that Indian title had been extinguished and the land had been surveyed.

· Prospective buyers also used anti-competitive practices, such as bribing other prospective buyers, to obtain federal lands at auction. (125).

· Homestead Act of 1862: allowed for any citizen to “go westward” and claim 160 acres of unsold surveyed federal land. By inhabiting and cultivating the land for five years, the citizen could obtain title without any payment other than filing fees.  Later acts authorized larger claims of up to 640 acres.

· Mining Rights

· (Gary Libecap, Contracting for Property Rights, 1989), 128:

· 1848 - Ore discoveries at Sutter Creek, Calif. No rules established at first. Mining camps held meetings to establish order.

· Reasons for the rapid establishment of mining rights:

· Gains: Expected aggregate gains from the establishment of private property rights (less violence, more certainty of title, and investment in more-capital-intense mining) were large.

· Make-up:

· The number of contracting parties was relatively small – perhaps 20 or 30 individuals in an early mining camp.

· The groups were relatively homogenous in regard to race, culture, skill, and technology so that they had similar experiences and expectations regarding legal institutions and private ownership.

· The relative absence of vested non-mining interests meant that state legislatures and courts did not have to be very concerned about distributional costs outside of the mining community.

· Lack of “critical informational asymmetries” (130’z):

· Information regarding land values was relatively evenly-spread among the contracting parties.

· Ore bodies were stationery and their value could be estimated relatively fairly.

· Most of the contracting parties expected to share in the  gains from establishing property rights because

· the value of ore deposits was believed to be large relative to the number of claimants and

· a political consensus existed that federal land should be distributed quickly and at low cost to individuals on an egalitarian basis. (Note that unworked mining claims were generally considered to be abandoned and open for other claimants, per the doctrine of pedis possessio, which grants exclusive rights only to someone who is exploring diligently and in good faith for minerals (107).)

· Federal Response:

· At first, Congress experimented with the policy of maintaining the federal government’s title to mineral lands and leasing the lands to prospectors.  

· High enforcement costs, however, led to the incorporation of private rights. 

· Mining camp rules that distributed private ownership were later incorporated into the federal Mining Laws of 1866 (133):

· Section 1 dropped any requirements for federal royalty requirements and opened federal mineral lands to private claiming.

· Sections 2 and 3 specified the procedures by which individuals could obtain title.

· The Mining Law of 1872 remains in effect for patenting private hard rock mineral claims on federal land.
C. Original Acquisition of Property by Creation (134)
· 1. Copyright and Patents – Background
· Article I. §8: “The Congress shall have power ... To promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries”
· The “fair use” defense against infringement (17 U.S.C. 107) allows for free use of expression in copyrighted material under certain circumstances:
· Purposed-based factors: “purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research”

· Use-based factors:

· “(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;

· (2) the nature of the copyrighted work;

· (3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

· (4) the effect of the use upon the potential market for or value of the copyrighted work.”
· Copyright protection gives the holder a right to exclude others from written work within a certain (i) scope and (ii) term (time limit).
· History (Lessig TA \l "Copyright: Lessig" \s "Copyrigh: Lessig" \c 1 , 1085):
· 1790 – 1st U.S. copyright law – 14 year terms, maximum 28 years upon renewal.
· 1831 – 1st term doubled to 28 years.
· 1998 – following a trend of extending terms, the Sonny Bono Copyright Term Extension Act enabled 95-year terms.
· “American law no longer had an automatic way to assure that works that were no longer [commercially] exploited passed into the public domain.” In 1973, the average copyright term was 32 years; now triple that, just thirty years later.
· Policy considerations of patents and copyrights – term-limited to incentivize inventors and creators to discover new inventions and create new works of expression while also not granting a monopoly that unduly interferes with the flow of information available to the public, which allows others to create and develop.
· Purpose of copyright and patent law: Encourage/incentivize creators, reward labor, and encourage autonomy balanced with the cost to the public at large (by discouraging other creation or imposing costs upon others to identify, seek permission from, or otherwise negotiate with the property right holder).  In regard to previously-created works, the law serves to encourage their ongoing commercialization.
· Argument in favor of property rights:
· “’[C]opyright law celebrates the profit motive, recognizing that the incentive to profit from the exploitation of copyrights will redound [(contribute)] to the public benefit by resulting in the proliferation of knowledge…’ [quoting Am. Geophysical Union v. Texaco Inc.] … copyright law serves public ends by providing individuals with an incentive to pursue private ones…” Eldred v. Ashcroft, 1094fn18.
· “[C]opyright’s purpose is to promote the creation and publication of free expression.”  Id. 1096-1k. Further, 17 U.S.C. § 102(b) notes that copyright protection does not extend to “any idea … [or] principle … embodied in such work.”  “Due to this distinction, every idea, theory, and fact in a copyrighted work becomes instantly available for public exploitation at the moment of publication.” Eldred. 1096’2z.
· The “fair use” exception allows for free use of copyrighted material under certain circumstances.
· Argument against property rights for information and in favor of  a “Creative Commons”:
· Because information is “nonrival,” it can be consumed at no extra marginal cost to its producer.  If we are concerned only with the efficient allocation of information and not the provision of incentives for its production, then, the price for utilizing information should be $0. (1088n2).

· Even if someone wants to use material for a fair use, if that material is not available in a database or library due to copyright costs, the person will effectively be prohibited from using the material. (Breyer’s dissent in Eldred, 1101’1).
· Arguments against extending property rights to previously-created works:

· 1) Retroactively extending protection on existing copyrights cannot possibly encourage their creation.

· Response: Creators may have relied on the assumption that rights would be extended, as they have historically been.  Also, extending rights will encourage creators and copyright holders to invest in maintaining a work’s viability and encourage people to invest in marketing re-discovered “forgotten” material (the prospect theory, 1093), thus furthering commercial interests.

· 2) Due to the discount rate, the value of incremental royalties is negligible.  Furthermore, most works will not maintain much value over time anyway such that no one is seeking to commercialize them. (How many Mickey Mouse’s are there?)

· 3) Extending copyrights retroactively is unconstitutional because doing so does not adhere to the Constitutional text which requires “limited” copyright protection. [This argument is not important for our purposes.]

· 4) The Legislature acted irrationally.

· Response: Rational bases can be conceived that would have motivated the retroactive extension of copyright protection.

· Extending protection to previously created works:  Congress has the authority to extend retroactively the duration of existing copyrights, placing them in parity to future copyrights.  Copyright: Eldred v. Ashcroft, U.S. (1993), 1089 TA \l "Copyright: Eldred v. Ashcroft, U.S. (1993), 1089" \s "Copyright: Eldred v. Ashcroft, U.S. (1993), 1089" \c 1 :
· Facts/Proc: Under the Copyright and Patent Clause of the Constitution, ArtI §8, “Congress shall have Power...to promote the Progress of Science...by securing [to Authors] for limited Times...the exclusive Right to their...Writings.” In the 1998 Copyright Term Extension Act (CTEA), Congress enlarged the duration of copyrights by 20 years, making copyrights now run from creation until 70 years after the author’s death. Petitioners, whose products or services build on copyrighted works that have entered the public domain, argued that the CTEA violates both the Copyright Clause’s “limited Times” prescription and the First Amendment’s free speech guarantee. They claimed Congress cannot extend the copyright term for published works with existing copyrights. The District Court and the District of Columbia Circuit disagreed.  A’d.

· Reasoning [Ginsburg]:

· Applying the copyright extensions to existing copyrights in addition to future copyrights affords a writer who sold his work a week ago the same benefit as a writer who sells his work a day after the new legislation is passed.

· “[I]t is generally for Congress, not the courts, to decide how best to pursue the Copyright Clause’s objectives.”

· Dissent [Stevens]: 

· The majority is mistaken in its premise that “this Court has virtually no role in reviewing congressional grants of monopoly privileges to authors, inventors, and their successors…”

· Allowing Congress to retroactively grant term extensions for existing copyrights may lead to the functional equivalent of perpetual copyrights.

· Dissent [Breyer]:

· The Copyright Clause’s basic objective is to “promote the Progress of Science” (knowledge and learning).  The reward of copyright protection is a means to that end, not an end in itself.

· “I cannot find any constitutionally legitimate, copyright-related way in which the statute will benefit the public. Indeed, in respect to existing works, the serious public harm and the virtually nonexistent public benefit could not be more clear.”

· 2. Misappropriation and the Quasi-Property Right in Hot News: 

· Rule:  Facts are common property and not copyrightable.  However, due to the economic value of hot news, a company can have limited proprietary interest in it against a competitor (but not the public) who would attempt to take advantage of the information. INS: Int’l News Serv. v. AP, U.S. 1918, 135 TA \l "INS: Int’l News Serv. v. AP, U.S. 1918, p135" \s "INS: Int’l News Serv. v. AP, U.S. 1918, p135" \c 1 :
· Facts/Proc: Two competing news services were in the business of reporting on World War I in the US. Their business hinged on getting fast and accurate reports published. Following unfavorable reporting on British losses by the INS, that news service was barred from using Allied telegraph lines to report news – effectively shutting down their war reporting. To continue publishing news about the war, INS gained access to AP news through bribery, news bulletin boards, and early editions of newspapers. INS members would then rewrite the news and publish it as their own, without attribution. Although INS newspapers had to wait for AP to post news before going to press, INS newspapers west of N.Y. had no such disadvantage relative to their AP counterparts. The AP brought an action seeking to enjoin INS from copying news.

· Holding [Pitney]: INS misappropriated AP’s quasi-property right in the news.  The quasi-property right is against competitors but not against the public and was acquired because the news is a “stock in trade to be gathered at the cost of enterprise, organization, skill, labor and money, and to be distributed and sold to those who will pay money for it.” Thus, on account of the economic value of the news, a company can have limited proprietary interest in it against a competitor (but not the public) who would attempt to take advantage of the information.

· Reasoning: 
· If the court were to permit “indiscriminate publication by anybody and everybody for the purpose of profit in competition with the news-gatherer, it would render publication profitless, or so little profitable as in effect to cut off the service by rendering the cost prohibitive in comparison with the return.” (140)
· P argued that news should have property rights because it costs money and labor to produce (141-4b).  D should not be able to reap what he did not sow (analogy to wheat).
· (Counter: How do you define the fruits of one’s labor?  Isn’t AP charging for its labor and for the value of the information?  Further, authors always rely upon the fruits of others’ labor (“stand on the shoulders of giants”).)

· Dissent [Holmes]: Excluding another from using one’s combination of thoughts or facts cannot be founded upon property rights but must be founded upon some other ground.  Holmes suggests that D should be enjoined from using the information from P for a certain period of time.
· Dissent [Brandeis]: “The creation or recognition by courts of a new private right may work serious injury to the general public, unless the boundaries of the right are definitely established and wisely guarded. In order to reconcile the new private right with the public interest, it may be necessary to prescribe limitations and rules for its enjoyment; and also to provide administrative machinery for enforcing the rules.”  The legislature is better suited to receive testimony from various parties to make such a policy decision.

· Class Notes:

· (1) Was the outcome fair? 
· If INS is allowed to copy work that AP has invested time and money into acquiring (allowed to sow what AP has reaped), AP will be disincentivized to continue to use resources to acquire information because “permitting indiscriminate publication by anybody and everybody for purposes of profit in competition with the news-gatherer … would render publication profitless [or essentially profitless].”  What if AP had been acting anti-competitively and keeping the INS members from joining AP?  As it happened, INS could not access information about the war due to British censorship.
· What about the rights of the public to news?  If the U.S. expends money and labor to be the first country to land on the moon, should it then have possession of the moon?  Locke had a proviso about property rights –as long as you leave as much and as good to everyone else, then you can take whatever you want. “Nothing was made by God for man to spoil or destroy.”

· Ex: Alice Randall wrote a novel called The Wind Done Gone, based upon the same set of facts in Gone with The Wind but from the perspective of a slave.  Randall argued that she was not infringing the copyright of the original novel b/c (a) she was using the information in a “fair use” parody, and (b) the facts of the original novel cannot be owned.

· (2) Is it efficient?

· Generally, in our capitalist economy, competition is encouraged because it’s thought to spur improvement and to drive prices down.  However, we also want to incentivize labor by providing rewards for it, which may counter-balance competition objectives.

· (3) How do we balance fairness and efficiency?

· (4) What is the appropriate institution to make the decision?

· Brandeis’ dissent argues that courts should tread lightly. 
· “[T]he fact that a product of the mind has cost its producer money and labor, and has a value for which others are willing to pay, is not sufficient to ensure to it this legal attribute of property.  The general rule of the law is, that the noblest of human productions – knowledge, truths ascertained, conceptions, and ideas – became, after voluntary communication to others, free as the aire to common use.”  Exceptions include “productions which, in some degree, involve creation, invention, or discovery.”

· “He who follows the pioneer into a new market, or who engages in the manufacture of an article newly introduced by another, seeks profits due largely to the labor and expense of the first adventurer; but the law sanctions, indeed encourages, the pursuit.”

· Many cases are fact-sensitive, and the court:

· may not have much empirical info (compared to the legislature);

· may not have all the interested parties represented before it; and/or

· may not even have all the facts of the case before it due to procedural reasons (such as, considering a motion to dismiss).
· In this case, the court appears to be have been constrained by a partial factual record, probably due to the fact that the case was on appeal from a preliminary injunction. (It also would have had a limited factual record on appeal from a R12(b)(6) Motion to Dismiss or a Summary Judgment).  Without all the information, such as why INS was taking AP’s property, could the court make a proper assessment of the balance between interests?

· Choice of Relief: Property rule vs. Liability rule:

· (a) A property rule, such as an injunction, gives the holder of the right the decision of whether or not to sell or trade.

· (b) Liability rule protection grants damages but does not allow the holder to prevent another from taking the holder’s object.  Thus, the non-holder can intervene but at a price.

· Advantages of (a) over (b):

· Owner gets to set a non-market price, which is better for the owner when the value is not reflected in the market or is otherwise difficult to assess.

· Reduces transaction costs associated with litigation.
· More effective where the violation is ongoing.

· Allows the holder to use the resource for reasons other than market value (such as religious reasons).

· Advantages of (b) over (a):

· When many parties are involved, if D can use the resource and pay damages later, the transaction costs of negotiating are obviated.

· (c) A third option is for the court to establish the resource as inalienable (non-transferable) – used in regard to bodily organs or sex.
· In a Cheney Bros. v. Doris Silk Corp., 2d (1929), a mid-level clothing designer had copied a dress design by a high-fashion designer, and P argued that INS v. AP called for a limited injunction to give P a time period during which P could exploit its design before any other designers.  [Hand] disagreed because:

· News is not an exhaustible resource, but the value of a relatively unique dress is.

· The market of the copier may not be the same as the originator, thus the incentive structure may be diluted.

· Will there be enough profit if copies are allowed? Will a lead time advantage make a difference?  Even if not given a lead time, the originator will have a natural lead time when the dress is on the market before the copier can get a copy to the market.

· 3. Copyright & The Right of Publicity
· Rule: A voice is a distinctive and personal feature of a person’s identity, which a person has the right to control from interference that occurs from appropriation without his or her permission.  Midler v. Ford Motor Co., (9th Cir. 1988), 147 TA \l "Midler v. Ford Motor Co., (9th Cir. 1988), 147" \s "Midler v. Ford Motor Co., (9th Cir. 1988), 147" \c 1 :
· Background:

· Copyright protects “original works of authorship fixed in any tangible medium of expression.” 17 U.S.C. § 102(a). “A voice is not copyrightable [like a song].  The sounds are not ‘fixed.’” But “A voice is as distinctive and personal as a face.”

· Facts/Proc: D advertised cars with a series of tv commercials.  Different popular songs of the 70s were used, and the agency tried to get the original singers to sing them.  Where it failed to get the original singer, the agency used ‘sound-alikes.’  D requested that P sing the song, and P refused.  D hired a sound alike, instructing her to imitate P to the best of her ability.  After the commercial aired, P and the sound alike were told by numerous people that it sounded exactly like P.  P’s name and likeness were not used in the commercial, and D had obtained permission from the copyright holder to use the song.  District Court said there was no legal principle preventing imitation of P’s voice and granted summary judgment in favor of D.  R’d and remanded. Appellate court held that P’s unique and recognizable voice was a part of her identity, and thus protected from appropriation. 

· Holding: “We hold only that when a distinctive voice of a professional singer is widely known and is deliberately imitated in order to sell a product, the sellers have appropriated what is not theirs …” [interfered with the holder’s property right].
· Reasoning:

· “If the use of a person’s identity is ‘informative or cultural’ the use [may confer liability]…; ‘if it serves no such function but merely exploits the individual portrayed, immunity will not be granted.’” (quoting Felcher & Rubin, Privacy, Publicity and the Portrayal of Real People by the Media, 88 Yale L.J. 1577, 1596 (1979).)

· “’Mere imitation of a recorded performance would not constitute a copyright infringement even where one performer deliberately sets out to simulate another’s performance as exactly as possible.’” (quoting Notes on Committee on the Judiciary, 17 U.S.C.A. § 114(b)).

· Contrast Sinatra v. Goodyear Tire & Rubber Co. where Nancy Sinatra lost on summary judgment against the same ad agency for alleged imitation of the her rendition of “These Boots Are Made for Walkin’;” P in this case is not seeking to prevent Ds from using the song or seeking damages for use of the song.

· Contrast Lahr v. Adell Chemical Co., where Bert Lahr successfully sued for a vocal imitation because the court found “that D’s conduct saturated P’s audience, curtailing his market;” television ads were not a market that Midler competed in, so no unfair competition.

· Compare Motschenbacher v. R.J. Reynolds Tobacco Co., where a slightly altered photo of P’s racing car was used in a cigarette commercial and the court recognized liability for “appropriation of the attributes of one’s identity.”

· Notes:

· “Intellectual property rights aren’t free:  They’re imposed at the expense of future creators and of the public at large. … This is why intellectual property law is full of careful balances between what’s set aside for the owner and what’s left in the public domain for the rest of us: The relatively short life of patents; the longer, but finite, life of copyrights; copyright’s idea-expression dichotomy; the fair use doctrine; the prohibition on copyrighting facts; ….” [Kozinski] in White v. Samsung Electronics Am., Inc. involving Vanna White (151n2).
· The court invented a tort of interference b/c it could find no applicable law.  Propertizing something via a tort is problematic – what incentive effects is that creating compared to public use?

· 4. Patents: Requirement of Novelty and Nonobviousness

· Highchair case: Trenton Industries v. A.E. Peterson Mfg. Co., S.D. Calif. (1958), 154 TA \l "Highchair case: Trenton Industries v. A.E. Peterson Mfg. Co., S.D. Calif. (1958), 154" \s "Highchair case: Trenton Industries v. A.E. Peterson Mfg. Co., S.D. Calif. (1958), 154" \c 1 :
· Background:

· 35 U.S.C. §301 tests of patentability: Are the differences between the subject matter sought to be patented and prior art such that the subject matter as a whole would not have been obvious at the time the invention was made to a person having ordinary skill in the art to which said subject matter pertains?
· Facts/Proc: Trenton provided information to Peterson regarding Adler’s patent, which had been assigned to Trenton.  Peterson began to manufacture a high chair based upon the patent, and Trenton sued for infringement as well as unjust enrichment of D. J for D on infringement but for P on the tort claim.
· Holding: 
· P’s patent is not valid.  “[T]he alleged novel feature of the plaintiff's invention was known and disclosed by the prior art,” and thus, “is the product of mechanical skill rather than the result of the exercise of inventive faculty...”
· (On the second count of unjust enrichment: “If a person communicates a novel idea to another with the intention that the latter may use the idea and compensate him for such use, the other party is liable for such use and must pay compensation if actually he appropriates the idea and employs it in connection with his own activities.”)

· Reasoning:
· “Naturally, one has sympathy for a person who develops an ingenious idea, embodies it in a product that he successfully places on the market, and finds that someone else is imitating it and making use of his brain child.  The other person, of course, is trying to reap where he did not sow.”
· Nevertheless, patent law is designed “’to reward those who make some substantial discovery or invention…’” in order to encourage invention and improvement. Atlantic Works v. Brady, U.S.  It is not designed to protect improvement or advancements that are merely “within the ability of the average reasonable person familiar with the art in which he works and in which he is reasonably skilled.”
· Hycon Mfg. Co. v. H. Koch & Sons, S.D. Calif.: “’In a patent case there are three interested parties, 
· the patent holder, 
· the user of an accused device, and 
· the public. The interest of the last is paramount.’”
· Class Notes:
· Generally, courts defer to rulings of administrative agencies due to separation of powers concerns as well as the expertise of the agency personnel, compared to the knowledge of the court.  Why would courts make an exception to this deference?
· (1) Patent application with the agency is typically not as adversarial as litigation in the courts, so all of the relevant facts may not be presented to the agency.
· (2) The model that the administrative agency with a highly technical expertise compared to the court is not the reality, which is that the patent office is vastly overworked and not as specialized as the model.  If ex ante, the patent office improved its processes, it would still see many patents that do not become commercially-viable, whereas a court is mostly going to be considering patents that are viable, even though the determination of the validity of the patent is ex post.
· Why, if the patent is held invalid, does the court grant relief for a tort claim that doesn’t require a valid patent? Property rule protection would strike a different balance (excluding all others by granting a monopoly to the patent holder) than liability rule protection (damages for unjust enrichment that only effects the defendant, and not “the world”).
· What if the patent office had denied Adler’s patent?  Could he still have had an unjust enrichment claim?  “The doctrine is applicable to a situation where, as here, the product of an inventor’s brain is knowingly received and used by another to his own great benefit without compensating the inventor.” Matarese v. Moore-McCormack Lines (161).
D. Acquisition by Accession, Ad Coelum, and Accretion
· (possession of a smaller thing by possession of a related larger thing)

· 1. Increase (165):

· Hume: “the offspring of our cattle ... [are] esteem’d our property, even before possession.”

· “[I]n the absence of an agreement to the contrary ... the offspring or increase of tame or domestic animals belongs to the owner of the dam or mother...” Carruth v. Easterling.

· 2. The Doctrine of Accession: An owner of property can acquire ownership of other property that is attached to his original property or by converting the other property to his use, as in:

· Elements to consider:
· intent/knowledge (was the property abandoned?)
· enough value added by the improver 
· (if the original owner is granted the property when it’s value has increased greatly, it would compensate him “beyond all reason for the injury he has sustained.”)
· labor and personality considerations for D (see below) - 

· tracing/transformation – are the components identifiable as the original resource or have they been transformed to such extent that identification is impracticable? Policy: 

· Respect individuality: if the resource has not been transformed, we want to grant the original owner the choice of how to use his resource; 

· Labor: if it has been transformed, we want to protect the labor the improver has invested; 

· Necessity: moreover, transformation is sometimes a proxy for necessity – if you transformed the resource to your use, the court can be more certain that the defendant needed the resource to do so.
· Creativity/personhood: If D has expended creative labor, the product may be tied up with his personality.  Conversely, if love letters were transformed into ash, the creative aspect of the resource may not be recoverable by simply returning the current product to the original owner.
· Timber case: Wetherbee v. Green (166) TA \l "Timber case: Wetherbee v. Green (166)" \s "Timber case: Wetherbee v. Green (166)" \c 1 :

· Facts/Proc: W cut G’s timber in good faith, relying upon permission from someone whom W believed had the right to grant permission. W then converted the timber into barrel hoops, thus adding great value to the wood.  This evidence was excluded by the trial court and J for Ps (W was ordered to return the wood, regardless of the added value). R’d and remanded to allow consideration of how much D had changed the property.

· Class Notes:

· Right of accession not normally applied to real property or land.  Thus, if somebody else builds upon your land, they are not normally allowed to keep the structure by accession.  Denominator problem: how do you define the boundaries of real property?  If I mistakenly built a garage on somebody else’s land, would that entitle me to a portion of the yard next to it; if so, how much?
· [3. Explaining the Principle of Accession]

· 4. Ad Coelum Rule (From the depths to the sky)

· Generally, a surface owner has the presumptive right to drill for water or minerals below the surface, “as long as the drilling apparatus stays within the ‘column of space’ projected down from the surface.”
· Cujus est solum, ejus est usque ad coelum et ad inferos (“to whomever the soil belongs, he owns also to the sky and to the depths”).
· Exception: One’s land cannot be used to interfere with or to the detriment of a neighbor’s rights.
· Cave case: Edwards v. Sims, Ky. (1929), 175 TA \l "Cave case: Edwards v. Sims, Ky. (1929), 175" \s "Cave case: Edwards v. Sims, Ky. (1929), 175" \c 1 :
· Rule: A court of equity has the power to compel a cave owner to permit inspection when (i) another party has shown reasonable ground for suspicion that his lands are being trespassed upon in the cave, thus necessitating the inspection, and (ii) the adverse owner has had an opportunity to be heard.

· Facts/Disp: L.P. Edwards discovered a cave whose entrance was on his land.  He developed the cave into a tourist site.  Lee, a neighbor, sued Edwards for damages, claiming that a portion of the land was underneath his (Lee’s) land, and for an injunction from further trespass or exhibiting of the portion of the cave under Lee’s land.  The chancellor ordered a survey of the cave, and Edwards filed this appeal to request a writ of prohibition to prevent Judge Sims from enforcing the survey. Denied.
· Holding: The court did not err in ordering a survey of the land, despite the owner’s objection.
· Reasoning [Commissioner Stanley]:

· Unlike a past case, Cox v. Colossal, Edwards appears to own his land by absolute right with no severance (e.g. separate ownership of surface rights and mineral rights), and cujus est solum....
· However, a court of equity has the power to compel a mine owner to permit inspection when (i) another party has shown reasonable ground for suspicion that his lands are being trespassed upon in the mine, thus necessitating the inspection, and (ii) the adverse owner has had an opportunity to be heard.
· There seems to be no difference in principle, in regard to the issues of this case, between mines and caves.  Thus, since the two conditions above were met, the injunction for inspection is lawful.

· Either result of the inspection benefits D: (i) if it is found that all the cave belongs to him, title will be quieted; (ii) if it is found he has been trespassing, he “should be just as glad to case trespassing...”
· Dissent [Logan] (179): 

· Allowing the survey will do damage to Edwards but will reap no benefit for Lee.

· “I can subscribe to no doctrine which makes the owner of the surface also the owner of the atmosphere filling illimitable space. Neither can I subscribe to the doctrine that he who owns the surface is also the owner of the vacant spaces in the bowels of the earth.”

· “The rule should be that he who owns the surface is the owner of everything that may be taken from the earth and used for his profit or happiness.”

· In the case of a cave or cavern, it “should belong absolutely to him who owns its entrance... When the surface owner has discovered a cave and prepared it for purposes of exhibition, no one ought to be allowed to disturb him in his dominion over that which he has conquered and subjected to his use.”

· Airplanes should be allowed to use the air above a person’s property “so long as [the] airplanes do not injure him, or intefere with the use of his property...”
· 5. Accretion

· “Owners of riparian land that grows through the operation of accretion or reliction [(which are relatively gradual processes)] automatically gains title to the new land.  Owners of riparian land that shrinks due to erosion automatically lose title to the lost land.”

· Avulsion (a sudden change) results in no change of boundary lines.

· Definitions: 
· accretion = the “gradual deposit by water of solid material, whether mud, sand, or sediment, producing dry land which was before covered by water.”
· avulsion = “the sudden change of the banks of a stream such as occurs when a river forms a new course by going through a bend, the sudden abandonment by a stream of its old channel and the creation of a new one, or a sudden washing away from one of its banks of a considerable quantity of land and its deposit on the opposite bank.”

· reliction = refers to “land that has been covered by water, but which has been uncovered by the imperceptible recession of the water.”

· erosion = “the gradual and imperceptible wearing away of land (bordering on water) by the natural action of the elements.”

· riparian  = “land bordering on any type of water – rivers, streams, lakes, ponds, and arms of the ocean.”

· River border case: Nebraska v. Iowa, U.S. (1892), 183 TA \l "River border case: Nebraska v. Iowa, U.S. (1892), 183" \s "River border case: Nebraska v. Iowa, U.S. (1892), 183" \c 1 :

· Facts: The states of Nebraska and Iowa had a boundary dispute because the location of the Missouri river’s channel changed.

· Holding [Brewer]: Because the process of dimunition and accretion of land along the banks of the Missouri river is relatively gradual, so as not to be perceptible while it is occurring, the boundary line between Nebraska and Iowa varies with the location of the river. 

· Reasoning:

· Gain and loss balance out: Per New Orleans v. U.S., “No other rule can be applied on just principles. Every proprietor whose land is thus bounded [by a stream that gradually changes its course] is subject to loss by the same means which may add to his territory; and, as he is without remedy for his loss in this way, he cannot be held accountable for his gain.”

E. Acquisition of Property by Adverse Possession

· Elements of Adverse Possession:

· Adverse possession requires possession that is
· (1) actual (Is TO deprived of possession? Has AP possessed the land as a TO would?), 

· (2) open and notorious (Did TO have notice or should TO have had notice? Was AP’s use indicative that AP was using the land productively such that he would attach personhood to it and others could rely on his use?),
· (3) adverse or hostile (Has TO not given AP permission to use the property? Maine Rule: Was D acting in bad faith, knowing he was trespassing? Objective/Connecticut (majority) rule – Showing good or bad faith is not required.),
· (4) under claim of right (Did AP subjectively believe he had a legal right to poss’n, due to “color of title,” which refers to a legally-deficient document that the AP does not know is deficient, or some other reason, such as an unclear or mistaken boundary?  In some jxns, was AP’s claim in good-faith? Ex: H knows his title is deficient but claims to have adverse possession via color of title; this is in bad faith, though.  Squatters do not have color of title),
· (5) exclusive (Is TO deprived of possession in such a way that AP’s use provides notice to TO and indicates AP’s special attachment?),
· (6) continuous (according to its usual nature and condition, Howard v. Kunto), and
· (7) for the period of time of the statute of limitations (taking into account any exceptions due to disability of TO, such as minor status, insanity, legal incompetence, or incarceration at the time AP entered the land – 214).
· Other Aspects of AP

· Adverse Possession can either be evoked as an affirmative defense or as a rebuttal to a claim for relief.

· Ex: True owner (“TO”) buys property, leaves it wild in 1965.  Adverse Possessor moves onto the land with his mobile home in 1968.  What interest does AP have when she moves onto the land? May have some against AP2 but none against TO.  TO would have exclusion rights against all others, including AP.  What if AP says “I want to offer you fair-market value for the land.” TO can still refuse to sell.

· Assuming a 15-yr. sol for recovery of possession of property, if TO brings an action of ejectment against AP in 1983:

· Either TO is time-barred from bringing the claim, or

· AP can argue for a shift of title from TO to AP by offering a defense of adverse possession.

· Relation Back: TO loses rights.  Is she entitled to damages? No, because AP relates title back to the first day the adverse possessor enters the land.  As a result, the APor might incur any tax or other liability.  Contrast this to Wetherbee (timber case) where accessor acquired right to property but had to pay the value of the original resource to the original owner.

· Because adverse possession is state law, it varies by variation of the nature of the land.  (In the West where much land is owned by the government, property tends to be extensive, and railroads historically owned much of the land, AP generally has to have paid taxes on the land.)

· Generally, adverse possession cannot be asserted against the government.

· Policy Considerations for Adverse Possession (some on 200-02):

· Productivity – Do we want to incentivize greater productivity on land?  But this runs contrary to a conservationist ethos and an individualist ethos.

· Necessity – APor may need to use the land

· Marginal utility – decreased for the owner who doesn’t seem to be aware of or concerned about use of her land (assuming TO is wealthier than AP).

· Statute of limitations – evidence is “stale” and more difficult to ascertain after a certain period of time, increasing the cost of proving and defending claims (or claimant could wait until the latest possible time to bring their claim).  But this argument could only be used to justify a limitation on how far back a claim should allege adverse possession; it also does not justify switching title from TO to AP.  Also want repose/finality.

· Title clearing function/marketability – transaction costs associated with locating title holder and negotiating with her are reduced.

· Gatekeeper function – in order to maintain social order, the true owner should monitor and enforce their land rights rather than “sleep on his rights”; otherwise, society will incur greater costs.

· Exception for government land results from a concern that error by government employees could significantly alter the rights of the public-at-large.  

· Ex: Developer proposed to build on the UES and showed plans for building permit and received permit in error b/c 11 additional stories were built than allowed by the zoning code.  The court ordered the developer to tear down the extra stories at their expense, even though the error was on the government employee.

· Reliance interests/ Loss aversion – 

· Attachment: People grow roots around property they possess and come to think of it as their, even if they know they don’t own it. Thus, displacing a possessor from land that he has possessed for a relatively long time would cause unjust harm to him.  Based upon psychological studies, we know that taking away possession from the AP is likely to be experienced more acutely by the AP than the denial of the TO’s right will be felt by the TO.  The asset is likely to be more fungible to the TO than the AP because of the “personhood” wrapped up with the land for the AP, compared to the TO.
· Also want to protect creditors, who may have relied on AP’s collateral to extend credit.

· Adverse Possession Cases: 
· Development or residence upon land is not necessary to establish possession (when the land is used for some purpose).  Adverse Possession: Lessee of Ewing v. Burnet, U.S. (1837), 194 TA \l "Adverse Possession: Lessee of Ewing v. Burnet, U.S. (1837), 194" \s "Adverse Possession: Lessee of Ewing v. Burnet, U.S. (1837), 194" \c 1 : 
· Issues: What constitutes actual, o&n, and exclusive usage? What counts as possession?
· Facts: In 1978 Symmes executed a deed to a parcel of land to Forman, who conveyed it to Williams, whose right became invested in Ewing upon Williams’ death. In 1803, Symmes executed a deed to the same parcel of land to Burnet (D), who had resided across from the lot since 1804 and had paid taxes on the lot from 1810-1834. Ewing instituted an action of ejectment against Burnet in 1834. D claimed adverse possession for over 21 years. D had claimed the lot as his own from the date of the original deed up until the trial. The property was used only for digging sand and gravel. D had claimed exclusive right to the gravel on and gave permission to others to remove sand and gravel. D brought actions in trespass against those who did so without permission. There was evidence that Williams had been aware of D’s activity but there was no evidence that Williams had ever opposed D’s entry, demanded possession, or assumed any exercise of ownership over the lot. J for D. A’d.

· Holding [Baldwin]: The court did not err in letting the question go to the jury as to whether D had obtained title through adverse possession because a reasonable jury could have found that D had obtained title, based upon the facts presented.  Acts of visible and notorious ownership under color of title over premises for 21 years are sufficient to demonstrate the notorious requirement of adverse possession.  “Neither actual occupation, cultivation nor residence, are necessary to constitute actual possession, when the property is so situated as not to admit of any permanent useful improvement, and the continued claim of the party has been evidenced by public acts of ownership, such as he would exercise over property which he claimed in his own right, and would not exercise over property which he did not claim.”
· Adverse Possession - good faith requirement: Carpenter v. Ruperto, Iowa (1982), 203 TA \l "Adverse Possession - good faith requirement: Carpenter v. Ruperto, Iowa (1982), 203" \s "Adverse Possession - good faith requirement: Carpenter v. Ruperto, Iowa (1982), 203" \c 1 : 

· Facts/Proc: Plaintiff claims title to a piece of land north of her own lot and measuring 60’x125’.  P had planted bushes, installed a propane tank, constructed a dirt tank to divert water, and built a driveway for over a 30 year period on the disputed land, although Ds had record title to the land.  J for D (P had not acquired the lot by adverse poss’n, but the court did order D to “’do equity’ by deeding to her the strip of land her driveway was on and to pay the costs of moving the propane tank to [P’s] lot”). A’d.

· Holding: P could not acquire the land by adverse possession because she did not establish a good faith claim of right. “She knew her lot did not include the cornfield ... She knew someone else had title to it and she had no interest in it or claim to it.”

· Reasoning:
· “This is not a case of confusion or mistake.”

· “To permit a squatter to assert a claim of right would put a premium on dishonesty.”

· In Goulding v. Shonquist, Iowa (1974), D had cleared land adjacent to his house and used the land.  “D knew that he had no title and that he had no claim of title, and no right whatever to enter into the possession, and his possession was not in good faith for that reason.”

· J.A. Pye (Oxford) Ltd. v. The United Kingdom, European Ct. of Human Rights (2005), 207n2: Court agreed with TO that granting adverse possession constituted a “taking” against the rights of the TO.  

· Issues: 

· The American system has never held that a judicial action could constitute a taking that requires compensation under the 5th Amendment.

· When does the taking begin in such a case? When possession began, when TO objected, or when court granted ap?

· Why do we recognize ap as giving the AP property protection?  Why don’t we allow AP to take the land after the sol expires but require AP to pay the TO the value of the land taken (a liability rule), which Pye might lead to?

· To the extent that ap rules are a manner of clearing title, instituting a liability rule reintroduces those problems (such as calculating the value of the land 25 years ago when AP entered the land).

· The lack of a liability rule motivates TOs to be more diligent in their protection of their rights.

· Adverse Possession – ordinary use and tacking: Howard v. Kunto, Wash. (1970), 208 TA \l "Adverse Possession – ordinary use and tacking: Howard v. Kunto, Wash. (1970), 208" \s "Adverse Possession – ordinary use and tacking: Howard v. Kunto, Wash. (1970), 208" \c 1 :

· Facts/Proc: Howard’s title was to land just to the west occupied by Moyer; Moyer’s title was to the land just to the west of him occupied by Kunto; and Kunto’s title, from his predecessor, was to the land just west of him. Upon realization of the error in his title, Howard conveyed his deed to Moyer for the land occupied by Moyer.  In return, Moyer conveyed his deed to Howard for the land occupied by Kunto.  Howard then sued to quiet title to the lot occupied by Kunto.  J for P (Howard) b/c Kunto’s (D’s) possession was not “continuous” according to the trial court. R’d. D’s title should be quieted.
· Issue:

· “(1) Is a claim of adverse possession defeated because the physical use of the premises is restricted to summer occupancy?”

· (2) May person who receives a mistaken title use the periods of possession by his immediate possessors (i.e. is tacking allowed) for the purpose of establishing adverse possession?

· Holding:

· (1) No. Summer possession of a summer home is sufficient.  The requisite possession requires such possession and dominion “as ordinarily marks the conduct of owners in general in holding, managing, and caring for property of like nature and condition.” Whalen v. Smith, Iowa (1918).

· (2) Yes. Despite the technical lack of privity, a reasonable connection between successive occupants of real property to permit tacking and thus establish adverse possession as a matter of law.
· Reasoning: 
· The privity limitation appears to have been instituted to keep squatters from benefiting from their trespass.  “However, it appears to this court that there is a substantial difference between the squatter or trespasser and the property purchaser, who along with several of his neighbors, as a result of an inaccurate survey or subdivision, occupies and improves property exactly 50 feet to the east of that which a survey some 30 years later demonstrates that they in fact own.”
· If APs are able to adversely possess more land than their deed describes, then D in this case should be able to obtain possession, even though the deed mistakenly described the adjacent land.

· Class Notes:

· Note that the Howards are trying to get a better piece of land (the Kunto’s) and give the Kuntos their land, which does not have a house on it.

· Adverse Possesion of Chattels: Songbyrd, Inc. v. Estate of Grossman, N.Y. (1998), 214 TA \l "Adverse Possesion of Chattels: Songbyrd, Inc. v. Estate of Grossman, N.Y. (1998), 214" \s "Adverse Possesion of Chattels: Songbyrd, Inc. v. Estate of Grossman, N.Y. (1998), 214" \c 1 :

· Facts/Proc: Henry Byrd’s assignee Songbyrd sued for monetary damages and declaratory relief regarding several recordings of Byrd’s music that were possessed by Bearsville Records, the business name for Albert Grossman. Motion for summary judgment in favor of Grossman granted due to expiration of statute of limitations.
· Holding: Because the statute of limitations had expired, Songbyrd was precluded from bringing an action for conversion.  (In effect, G had adversely possessed the physical recordings.)
· Reasoning:

· Conversion rule: “The statute of limitations for conversion begins to run at the time of the conversion.” Sporn v. MCA Records, Inc.  In Sporn, P, “the successor in interest to the purported owner of rights in certain master recordings, sued D record company for commercially exploiting the master recordings contrary to P’s interests.” Because the 3-yr sol began to run at the time D began using the master recordings contrary to P’s interests, D was granted summary judgment.

· Demand rule: If the possessor were a good faith purchaser, the statute of limitations would not begin to run until the true owner makes a demand for the return of the property and the demand is refused.  N/A in this case, though.

· Notes:

· Discovery rule: Statute of limitations would begin to run when the TO discovers or by exercise of reasonable diligence and intelligence should have discovered facts which form the basis of an action.

· Class Notes:

· Odd result that sol for theft is shorter than sol for more innocent taking.  Contrast to discovery rule in O’Keefe (219n3).

F. Finders’ or Stealers’ Rights/ Issues of Sequential Possession

· Rule: 
· Possession of property, even if wrongfully obtained, is sufficient to entitle the possessor with rights against a third party but not against the true owner. Armory.
· Thus, a third party cannot recover stolen property for another: Jus tertii (the rights of a third party) cannot be used as a defense for trespass or trover (an action for the recovery of the value of wrongfully-taken property). Jeffries.

· Justifications:

· Substantive: The rule is “essential for the interests of society, that peaceable possession should not be disturbed by wrongdoers.” Jeffries.  “Any other rule would lead to an endless series of unlawful seizures and reprisals in every case where property had once passed out of the possession of the rightful owner.” Anderson v. Gouldberg.

· Procedural: Common-law litigation is bilateral by nature.  Allowing one of the involved parties to bring in the issue of third party rights would present potential difficulties of proof, particularly given the context of limited or no title registration.

· Cases:

· Chimney sweep’s found jewel: Armory v. Delamirie, Eng. (1722), 220 TA \l "Chimney sweep’s found jewel: Armory v. Delamirie, Eng. (1722), 220" \s "Chimney sweep’s found jewel: Armory v. Delamirie, Eng. (1722), 220" \c 1 : Chimney sweeper boy (P) found a piece of jewelry; an employee of a jewelry store (D) stole the stones out of the setting.  J for P. “[T]hough he [(the finder)] does not by such finding acquire an absolute property or ownership, yet he has such property as will enable him to keep it against all but the rightful owner, and consequently may maintain trover [(an action for recovery of chattels)].”

· “[A]s P has shown a special property in these logs, which he never abandoned, and which enabled him to keep them against all the world but the rightful owner, he is entitled to a verdict.” Found logs: Clark v. Maloney, Del. (1840), 222 TA \l "Found logs: Clark v. Maloney, Del. (1840), 222" \s "Clark v. Maloney" \c 1 : Clark (P) found 10 white pine logs floating in the Delaware Bay after a thaw and secured them in the Mispillion creek. Maloney (Ds) later acquired the logs and refused to return them to P, alleging they had found the logs adrift and floating up the creek. J for P.
· Found logs: Anderson v. Gouldberg, Minn. (1892), 224 TA \l "Found logs: Anderson v. Gouldberg, Minn. (1892), 224" \s "Found logs: Anderson v. Gouldberg, Minn. (1892), 224" \c 1 : Anderson (P) cut down 93 pine logs on a strangers’ property without the owner’s consent.  Gouldberg (Ds) recovered the logs at a mill and claimed that they had permission from the true owner, although the jury found otherwise.  J for P (P had rights against third parties, even if not against the TO.)
· Third-party rights: Jeffries v. The Great Western Ry., Eng. (1856), 226 TA \l "Third-party rights: Jeffries v. The Great Western Ry., Eng. (1856), 226" \s "Third-party rights: Jeffries v. The Great Western Ry., Eng. (1856), 226" \c 1 : D sought to defend an action for recovery of railroad cars by proving the title to the cars had been assigned to someone other than P (jus tertii – rights of a third party).  J for P.

· Notes: 

· In contrast to the reasoning in Anderson, wouldn’t such a rule lead to unfavorable results in certain cases, such as a case involving a Good Samaritan who recovers a stolen purse for the true owner? (225n2).  According to Russell v. Hill, N.C. (1899), 225n3 (which reached the opposite result of Anderson given similar facts), the rule from Armory v. Delamirie was in regard to a piece or property whose owner was unknown, “[b]ut the court said the case would have been very different if the owner had been known...”

G. Competing Principles of Original Acquisition

· Cases:
· Labor performed upon someone else’s property does not entitle the laborer to exclude the owner from his rights. Honeycomb case: Fisher v. Steward, 227 TA \l "Honeycomb case: Fisher v. Steward, 227" \s "Honeycomb case: Fisher v. Steward, 227" \c 1 : 
· Facts/Proc: P claimed to have found and marked bees and their honeycomb in a tree on D’s land which D appropriated when he cut down the tree.  J for D.
· Reasoning: 

· “The marking of the tree [by the Ps] was a trespass, and consequently can avail the Ps nothing.”

· “Till the bees occupied the tree in question, it is not pretended that Ps had any right in it. What gave them a right?”

· Notes: 

· D’s claim to the bees in the tree arose from raione soli, a type of accession.

· Favorite v. Miller, 229n4: J for P landowner against trespasser D who, through some effort, found on P’s property an equestrian statue of George III that had been toppled during the Revolutionary War.
· By accretion, whatever enters upon an owner’s land becomes part of the owner’s land, vesting rights in the owner. Meteorite case: Goddard v. Winchell, 229 TA \l "Meteorite case: Goddard v. Winchell, 229" \s "Meteorite case: Goddard v. Winchell, 229" \c 1 :
· Facts/Proc: A meteorite fell to earth and buried itself 3 feet into the soil of Goddard’s (P’s) pasture. Hoagland (3dP) found the meteorite while in the presence of the lessee of the pasture (Elickson) and dug it up. 3dP sold the meteorite to Winchell (D). P then claimed ownership of the meteorite because it fell into his land. J for P. A’d.

· Reasoning:

· D’s argument: Since the meteorite belonged to no one before it landed, D obtained ownership by his occupancy/possession. 
· Court’s response: Just as water causes riparian lands to gain and lose land through accretion, wind and water cause non-riparian lands to gain and lose land through the movement of soil.

· D’s argument: The meteorite had no use on the land, but may have a very substantial use for scientific purposes. 
· The court could not find, as a matter of law, that a finder would put the property to better use than the owner.  In fact, because of the monetary value of this type of property, the owner is likely to use it for something other than ordinary use.

· Notes:

· 233n3: Similar dispute involving a meteorite in 1954 Alabama that hit Mrs. Hodges, a tenant on Mrs. Guy’s land.  Mrs. Guy claimed ownership of the meteorite, but relinquished her claim to Mrs. Hodges for $500 after Mrs. Hodges threatened to sue for personal injury if Mrs. Guy won title to the meteorite.

· Actual physical possession of land is required in order to obtain possession of anything found on the land. Found brooch: Hannah v. Peel, 234 TA \l "Found brooch: Hannah v. Peel, 234" \s "Found brooch: Hannah v. Peel, 234" \c 1 :
· Facts/Proc: Hannah was a tenant in Peel’s home and found a brooch (piece of jewelry) whose owner was unknown.  As the finder of the brooch, Hannah claimed title against everyone but the true owner. Armory.  D claimed ownership by virtue of the brooch’s being found on his property. J for P.
· Reasoning:

· Finders keepers, even if found on another’s property: Bridges v. Hawkesworth held that the place in which a lost item was found is immaterial for purposes of determining ownership rights.  Bridges noticed a parcel lying on the floor while leaving H’s office and discovered money in the parcel. B gave the parcel to H to keep until its true owner claimed it, which did not happen after three years.  B requested the money be given back to him, but H refused.  J for D (H). R’d.  The facts did not indicate that the parcel was left on H’s property intentionally and H only knew of the parcel because B informed him. If B had not informed him, H would have no claim because he would never have had custody; thus, he should have no claim against B when B voluntarily informed him and bestowed upon him custody only for the purpose of attempting to locate TO.
· Exception 1 – Servant or agent of the landowner is the finder: S. Staffordshire Water Co. v. Sharman held that “where a person has possession of house or land, with a manifest intention to exercise control over it and the things which may be upon or in it, then, if something is found on that land, whether by an employee of the owner or by a stranger, the presumption is that the possession of that thing is in the owner of the locus in quo.” Sharman (D) found two rings embedded in the bottom of a pool on P’s land that D had cleaned out at the orders of P.
· Exception 2 – The landowner was already in possession of the thing, despite his ignorance of it: Elwes v. Brigg Gas Co. held that a land owner had possession of an item that was located on his property when he transferred the land to another through a lease even though the owner was not aware of the item’s existence when the lease was made. Elwes (P) had transferred the land in question to D with the exception of all mines and minerals upon that land, and D discovered a prehistoric boat while digging on the land.

· Exception 3: Finder obtains possession through trespass or other act of wrongdoing.

· In Peel’s case, he had not been in prior possession of the brooch (exception #2) because he never occupied the house and “was never physically in possession of [the] premises at any time.”

· Mislaid items – When the owner intentionally places and item somewhere but forgets where (such as wallet mislaid on a store counter), American courts tend to award property of the mislaid item to the owner of the land where the item is found, whereas unclaimed “lost” items (in which the owner is not aware of losing possession of it) go to the finder.

II. Values Subject to (or Not Subject to) Ownership

A. Personhood (Body Parts, Intimate Relations, Personal Identity, etc.)
· Personhood, Margaret Jane Radin (298) TA \l "Personhood, Margaret Jane Radin (298)" \s "Personhood, Margaret Jane Radin (298)" \c 1 
· Personal property: “[A]n object is closely related to one’s personhood if its loss causes pain that cannot be relieved by the object’s replacement.”
· Fungible property: “property that is held purely instrumentally” – “an object that is perfectly replaceable with other goods of equal market value.”
· “It intuitively appears that there is such a thing as property for personhood because people become bound up with ‘things.’ But this intuitive view does not compel the conclusion that property for personhood deserves moral recognition or legal protection, because arguably there is bad as well as good in being bound up with external objects.”
· Personhood depends upon the realization of expectations about future plans.
· Inalienability – (Non-transferability, 303)
· Justifications for not allowing property owners to transfer or sell certain types of property:
· Reduces the possibility of negative externalities to third parties,
· Improves the quality of information (or quality of product donated, in the case of blood, where non-paid donors are presumably more likely to disclose known problems with their blood rather than donors seeking payment), and
· Minimizes “common-pool” problems involving non-exclusive ownership of a single resource where the danger of over-consumption or excessive use exists.
· Radin’s justifications:
· Phylactic argument – This view presumes that commodification of certain types of property is so destructive that most instances of it must be coerced, and the risk of mistakenly constraining the exercise of free choice is far outweighed by the risk of harm to personhood by coerced transactions that might appear to be voluntary.
· Prohibition of the commodified version of a thing because commodification of it
· exposes wealth- and class-based contingencies for obtaining things that are critical to life itself (e.g. health care) and thus undermines a commitment to the sanctity of life or
· “creates and fosters an inferior conception of human flourishing” because of the social disapproval that is connected with marketing one’s body.
· Domino theory – A commodified version of a thing cannot coexist with and would extinguish its non-commodified version, which is morally preferable.
· Whereas the prohibition theory focuses on the importance of excluding from social life commodified versions of certain things, the domino theory focuses on the importance for social life of maintaining the noncommodified versions.
· One of the paradoxes of prohibition is that choosing market-inalienability “might deprive a class of poor and oppressed people of the opportunity to have more money with which to buy adequate food, shelter, and health care in the market, and hence deprive them of a better chance to lead a humane life.”
· Cases: 
· Taking possession of human body parts must adhere to due process of law, as would taking of any property, in order to protect the dignity of the human body. Cornea case: Newman v. Sathyavaglswaran, 9th (2002), 245 TA \l "Cornea case: Newman v. Sathyavaglswaran, 9th (2002), 245" \s "Cornea case: Newman v. Sathyavaglswaran, 9th (2002), 245" \c 1 .  Due process, at least, requires individualized notice whenever practicable before the state can extinguish property rights.
· Facts/Proc: Parents, whose deceased children’s corneas were removed by the L.A. Coroner’s office w/o notice or consent, alleged a taking of their property without due process of law. Claim dismissed. R’d & remanded.
· Holding: “Under traditional common law principles, serving a duty to protect the dignity of the human body in its final disposition that is deeply rooted in our legal history and social traditions, the parents had exclusive and legitimate claims of entitlement to possess, control, dispose and prevent the violation of the corneas and other parts of the bodies of their deceased children.”
· Reasoning:
· A claim under 42 USC § 1983 for an unconstitutional deprivation of property must show: (1) a deprivation (2) of property (3) under color of state law (4) without due process (notice and pre- or post-deprivation hearing).
· To claim a property right to possess, use, and dispose of a physical thing, a person must have a legitimate claim to the thing, which the parents had.
· “[T]he fact that California forbids the trade of body parts for profit [does not] mean that next of kin lack a property interest in them. The Supreme Court has ‘never held that a physical item is not “property” simply because it lacks a positive economic or market value.’”
· “With California’s adoption of the UAGA, Cal. Health and Safety Code § 7151.5, it statutorily recognized other important rights of the parents in relation to the bodies of their deceased children – the right to transfer body parts and refuse to allow their transfer.” (249’3k).
· The statute at issue even recognized the parents’ property interest by authorizing the coroner to remove deceaseds’ corneas only if he “has no knowledge of objection.”
· “[O]ur Constitution requires the government to assert its interests and subject them to scrutiny when it invades the rights of its subjects.”
· Dissent: 
· The “right” to dispose of a body is more a duty than a right.
· “California’s statutory scheme ... decidedly does not confer a property right upon anyone.” The statutory scheme “has [not] conferred a constitutionally protected property right upon family members. ... it has merely given them enough of a right to allow them to fulfill their duty, and it has limited that in a number of ways. One of those ways has to do with corneal tissue.” [**But the majority does not say the state has conferred a right; only that it recognized a right (which presumably already existed).] 
· Class Notes:
· By the time this suit had been brought, Calif had amended the statute to remove the “presumed consent” provision for removing corneas.  If the parents are suing for damages then, how will the loss be valued?  Since it’s something difficult to value, this raises a red flag about the possibility of a property interest.  Why did the parents sue under a property cause rather than a liberty interest (like the right to control a child’s education)? Perhaps b/c property is seen as a more concrete protection against the State.  People may symbolically view property as more tangible than a liberty right, and tangibles are usually protected via property rules rather than liberty/liability rules.
· The court’s reasoning is that the parents have rights and obligations in a resource; therefore, the parents have a property interest. How is this justified based upon the usual arguments in favor of private property rights?  If the propertization is to protect individuals against the State, why is the state allowed to do autopsies contrary to parents’ wishes but the state cannot harvest organs that are needed for public benefit?  The court does not address this problem.  
· If you were advising the court, is there a better way to think about whether or not the parents have a property right (such as the cases regarding accession)?  Note that a gov’t cannot just find that a particular resource is not property, and thereby circumvent due process requirements.  If we use the “bundle of sticks” analogy (that property is a bundle of the right to sell, exclude, possess, etc.), how do we determine which rights are sufficient to label something property?  Also, why should we assume that calling something “property” results in all the sticks of the bundle becoming available to the owner?
· The tort of conversion is not necessary to protect the right of a person to make autonomous decisions about the use of his/her body parts in medical or scientific research because “enforcement of physicians’ disclosure obligations will protect patients against [use of body parts for purposes not approved by the person.]”  Moore v. Regents of the Univ. of Calif., Calif., 255 TA \l "Moore v. Regents of the Univ. of Calif., Calif., 255" \s "Moore v. Regents of the Univ. of Calif., Calif., 255" \c 1 .
· Unlike publicity/persona property interests, a person’s cells are not unique.  Moore.
· Products developed from one’s cells (e.g. a patented cell line) are legally distinct from the cells themselves; thus, even if Moore had an interest in his cells, he would not have an interest in the cell line developed through the researchers’ labor. Moore:
· Facts/Proc: D (physician and others) used P John Moore’s cells in potentially lucrative medical research without P’s permission, although P had consented to the surgery which removed his spleen for leukemia treatment purposes. P alleged D did not disclose the pre-existing research and economic interest in P’s cells prior to obtaining consent from P to extract his cells. “Moore flew from Seattle to UCLA several times between 1976 and 1983, having been told falsely that these visits, which were designed to collect more research materials, were ‘necessary and required for his well-being.’” Ds shared in the profits that resulted from a patent on a cell line originated from P’s cells.  P sued for (1) breach of disclosure obligations and for (2) conversion. Denied. R’d. A’d (1) (P does have a cause of action for breach of disclosure) but R’d (2) (P does not have a claim for conversion).
· Reasoning [Panelli]:
· (1) Balance of Policy Considerations: 
· (a) Protect a competent patient’s right to make autonomous medical decisions.
· (b) (Tragedy of anti-commons – giving too many property rights) Provide incentives for productivity & avoid imposing liabilities upon innocent parties engaged in socially-useful activities, such as researchers who have no reason to believe that their use of a cell line is, or may be, against a donor’s wishes: Granting conversion in a case like this would “impose a tort duty on scientists to investigate the [history of consent] of each human cell sample used in research.” Such an imposition would have greater ramifications that most two-party cases of conversion and, thus, involves complex policy decisions.
· (2) Such decisions “are more appropriately the subject of legislative deliberation and resolution.”  The legislature is better able to gather empirical evidence, solicit expert opinions, and hold hearings at which all interested parties can participate.
· (3) Extending the concept of conversion is not necessary to protect patients’ rights in this type of case.  “Liability based upon existing disclosure obligations ... protects patients’ rights of privacy and autonomy without unnecessarily hindering research.”
· To establish conversion, P would have to “establish an actual interference with his ownership or right of possession” of the cells.  Since he clearly did not expect to retain possession, he must establish that he retained ownership.
· Such a claim is not supported by any reported judicial decisions or statutory law.  In fact, the law has treated body parts as “object sui generis, regulating their disposition to achieve policy goals rather than abandoning them to the general law of personal property.”  Furthermore, the patented cell line and the products derived from it cannot be Moore’s property because they are, by definition of the patent, the result of inventive effort and, thus, are factually and legally distinct from Moore’s excised cells.
· Unlike cases of publicity rights, which involve a unique personal trait, the cells and genetic material at issue in Moore’s case are “no more unique to Moore than the number of vertebrae in the spine or the chemical formula of hemoglobin.”
· Concurrence [Arabian]:

· Siding with P would lead to an open marketplace for body parts, which is a policy decision best left to the legislature.

· Dissent [Broussard]:
· The Uniform Anatomical Gift Act (Calif. Health & Safety Code, § 7150 et seq.) grants a patient the right, before a body part is removed, to choose among the permissible uses to which the part may be put after removal. Traditional common law principles also recognize the right of a patient to control the future use of his body parts.
· Dissent [Mosk]:

· The law generally recognizes a broad concept of property rights with some limitations.  Those limitations, though, do not necessarily extinguish all property rights in a thing. “’Defendants’ position that P cannot own his tissue, but that they can, is fraught with irony.’”

· Policy interests that would be advanced by property rights in body parts:

· (1) “[R]espect the human body as the physical and temporal expression of the unique human person.” “’The dignity and sanctity with which we regard the human whole, body as well as mind and soul, are absent when we allow researchers to further their own interests without the patient’s participation by using a patient’s cells as the basis for a marketable product.’”

· (2) Notions of fundamental unfairness condemn the unjust enrichment of one member of society at the expense of another.

· The UAGA does not prohibit the sale of body parts for the purposes of “medical or dental education, research, or advancement of medical or dental science.”  This implies that “it is also legal for anyone to sell human tissue to a biotechnology company for research and development purposes.”

· Class Notes:

· Is the majority’s differentiation of publicity rights a good argument? In Moore’s case, his body was producing more than the average amount of lymphokynes due to his leukemia and, thus, the cells were easier to identify.  The cells themselves were not necessarily special.  However, the court recognized that the cells were special when the court held that Moore should have been informed of the doctor’s economic interest in the cells.
· Note that the court confuses Moore’s claim as one seeking a property interest on the patented cell line rather than a claim to control the use of his cells, at least against medical researchers.  His claim was perhaps more narrow than a property claim.

· When a person contracts to retain an interest in removed body parts or excreted bodily fluids (such as semen), those parts/fluids are considered his property for probate purposes, under probate law which defines property broadly as “anything that may be the subject of ownership and includes both real and personal property and any interest therein.”  Frozen sperm case: Hecht v. Superior Court, Calif., 268 TA \l "Frozen sperm case: Hecht v. Superior Court, Calif., 268" \s "Frozen sperm case: Hecht v. Superior Court, Calif., 268" \c 1 :
· Facts/Proc: Deceased (William Kane) had frozen sperm samples with California Cryobank to be used by his girlfriend Deborah Hecht, if she desired, to become impregnated after Mr. Kane’s death.  He later killed himself, and Ms. Hecht sought possession of the sperm. Probate court ordered destruction of the sperm. Appeals ct. reversed for abuse of discretion.
· Holding: “[A]t the time of his death, decedent had an interest, in the nature of ownership, to the extent that he had decision making authority as to the use of his sperm for reproduction. Such interest is sufficient to constitute ‘property’ within the meaning of Probate Code section 62.”

· Reasoning:

· Following the logic of the Tennessee court in Davis v. Davis (which involved the disposition of frozen preembryos), cells that have the potential for human life should be afforded special respect in the law.  “Sperm which is stored by its provider with the intent that it be used for artificial insemination is thus unlike other human tissue [like Moore’s spleen cells] because it is ‘gametic material’ ... that can be used for reproduction.”

· “As recently stated by [the California] Supreme Court ...’It is not the role of the judiciary to inhibit the use of reproductive technology when the Legislature has not seen fit to do so; any such effort would raise serious questions in light of the fundamental nature of the rights of procreation and privacy.’ (Johnson v. Calvert)...”

· Class Notes:

· The donor had a contract in this case, which differs from Moore’s case, but why did he have the right to enter into a contract? The court argues that Kane’s cells were special due to their reproductive potential, as opposed to Moore’s fungible cells.  Furthermore, a history of private contracts points toward a social custom of granting property rights in sperm.

B. Artists’ Moral Rights

· If authorized by statute, an artist may maintain moral rights to a created work after it is no longer in his possession.  Moral rights, which are inalienable rights with respect to the modification or destruction of one’s artistic creations, are designed to protect the personal and reputational, rather than purely monetary, value of a work to its creator. (see 283). Artist’s Rights: Moakley v. Eastwick, Mass., 276 TA \l "Artist’s Rights: Moakley v. Eastwick, Mass., 276" \s "Artist’s Rights: Moakley v. Eastwick, Mass., 276" \c 1 : 

· Facts/Proc: In 1971, Moakley (P) created a sculpture of a sixty-eight foot long concrete block with 600 separate ceramic tiles for the First Parish Unitarian Church in East Bridgewater, Mass. In 1989, the church property was sold to the Grace Bible Church Fellowship, Inc., with pastor Eastwick (D). D intended to remove the work, and testified that the sculpture was objectionable on religious grounds. Under the Mass. Art Preservation Act, P sought an injunction against destruction of the work. The Act “create[ed] new duties for owners of fine art, who may not alter, destroy, or grossly neglect a work of fine art in their possession that is subject to the provisions of the Act.”  J for D. A’d.

· Holding: The statute did not apply to art at issue because the statute was not intended to apply retroactively to works created before the effective date of the statute.

· Reasoning:

· Trial ct. found that the artist “had invested substantial time and emotional resources in the work, and that it was ‘an expression of [P’s] personality.’”

· Generally, statutes are interpreted  to be “’prospective in their operation, unless an intention that they shall be retrospective appears by necessary implication from their words, context or object when considered in light of the subject matter, the pre-existing state of the law and the effect upon existent rights, remedies and obligations.’”

· Although the Act was clearly modeled upon California’s Art Preservation Act, the Mass. Act differs in regard to two relevant provisions of the Calif. Act: (i) the Calif. Act expressly relates to “works of fine art whenever created” while the Mass. Act does not contain this provision; (ii) for an artist to retain moral rights in a work of art attached to a building, the Mass. Act requires a declaration of the artist’s rights to be written and signed before the art is installed, whereas the Calif. Act does not require such a declaration to be recorded before the art’s installation.

· “The legislative history of the [Mass.] Act strongly suggests that the changes just described were deliberate and, consequently, supports the view that the Legislature did not intend the Act to apply retrospectively to works created before its enactment.”

· The Legislature may have concluded that the newly-created duties should not be imposed upon people who acquired the art prior the law’s enactment, particularly since artists could not have relied on the protections of the law prior to its existence.

C. Public Rights TA \l "Public Rights" \s "Public Rights" \c 1 
· 1. The Navigation Servitude
(servitude = the right to use another’s land)
· a. Navigable Waters (308)

· History:

· Jus publicum in England held that the public had rights to navigable waters that superceded sovereign or private ownership.

· 1789 Judiciary Act granted admiralty jurisdiction exclusively to the federal courts.
· 1824 – Gibbons v. Ogden (U.S.) established that Congress has plenary authority to legislate on the subject of commercial navigation.

· 1851 - The Propeller Genesee Chief v. Fitzhugh (U.S.) extended admiralty jurisdiction from just tidal waters to all waters that are navigable in fact.

· Servitude: The Commerce Clause of the Constitution (art. I, §8, cl.3) imposes a navigation servitude on all waters of the U.S. that are in fact navigable, whereby no state government, or individual or corporation acting under the authority of state law, has the power to obstruct or interfere with the public’s right to free use of navigable waters for transportation.
· “Thus, without being constitutionally obligated to pay compensation, the United States may change the course of a navigable stream, State of South Carolina v. State of Georgia, ... or otherwise impair or destroy a riparian owner’s access to navigable waters, Gibson v. United States ... even though the market value of the riparian owner’s land is substantially diminished.” U.S. v. Rands, U.S. (1967).

· Open question as to whether Congress could override the public right to navigation – for example, to further an environmental goal.

· b. Navigable Airspace (313) – extension of Navigable Waters principle
· Outlined in United States v. Causby, U.S. (1946), 313 TA \l "United States v. Causby, U.S. (1946), 313" \s "Causby" \c 1 :

· Under the Air Commerce Act of 1926, as amended by the Civil Aeronautics Act of 1938, the U.S. has “complete and exclusive national sovereignty in the air space” over the nation. 49 U.S.C. §176(a).

· Every citizen has “a public right of freedom of transit in air commerce 
· through the navigable air space of the United States ...” (49 U.S.C. §403) where “navigable air space” is defined as “airspace above the minimum safe altitudes of flight prescribed by the Civil Aeronautics Authority” (49 U.S.C. §180).
· Justification: Contrary to the doctrine of ad coelum, if the courts were to recognize that a private landowner owns the air space above his property, “every transcontinental flight would subject the operator to countless trespass suits ... [which would] clog these highways, seriously interfere with their control and development in the public interest, and transfer into private ownership that to which only the public has a just claim.”

· “Flights over private land are not a taking, unless they are so low and so frequent as to be a direct and immediate interference with the enjoyment and use of the land.”  The Court ruled in Causby that overflights by military planes interfered with P’s use and enjoyment of his land (chicken farm) and, thus, constituted a taking of P’s property warranting compensation by the U.S. government.

· 2. The Public Trust Doctrine (jus publicum or “public right”)
· The public trust doctrine is the principle that certain resources are preserved for public use, and that the government is required to maintain it for the public's reasonable use. 
· Test for violation of public trust (Lake Michigan Federation):

· (1) Critically scrutinize “attempts by the state to surrender valuable public resources to a private entity.”

· (2) “[T]he public trust is violated when the primary purpose of a legislative grant is to benefit a private interest.”

· (3) “[A]ny attempt by the state to relinquish its power over a public resource should be invalidated under the doctrine.”

· Cases:

· Public trust doctrine: Illinois Cent. R.R. Co. v. Illinois, U.S. (1982), 315 TA \l "Public trust doctrine: Illinois Cent. R.R. Co. v. Illinois, U.S. (1982), 315" \s "Public trust doctrine: Illinois Cent. R.R. Co. v. Illinois, U.S. (1982), 315" \c 1 : The Court invalidated the transfer of 1000 acres of submerged lands in Lake Michigan to the Ill. Cent. R.R. and held that title over submerged lands is “different in character from that which the State holds in lands intended for sale. ... It is a title held in trust for the people of the State that they may enjoy the navigation of the waters, carry on commerce over them, and have liberty of fishing therein freed from the obstruction or interference of private parties.” Just as the State cannot abdicate its police powers in the administration of government and the preservation of peace, the State cannot abdicate its trust over public property, such as navigable waters and the land underneath them, “so as to leave them entirely under the use and control of private parties...”
· Public trust doctrine: Lake Michigan Federation v. United States Army Corps of Engineers, N.D. Ill. (1990), 324 TA \l "Public trust doctrine: Lake Michigan Federation v. United States Army Corps of Engineers, N.D. Ill. (1990), 324" \s "Public trust doctrine: Lake Michigan Federation v. United States Army Corps of Engineers, N.D. Ill. (1990), 324" \c 1 : Loyola University of Chicago, a not-for-profit private educational institution, developed plans to fill-in a portion of Lake Michigan in order to expand its lakeshore campus.  Loyola sought and received local, state, and federal government approval for the project. The court found that the property was conveyed to Loyola “in violation of the public trust” and granted the Federation’s request to enjoin Loyola from continuing with the project.  “What we have here is a transparent giveaway of public property to a private entity.”`
· Loyola argued that, if it were allowed to complete the lakefill according to the proposal, the public would be in a better position to enjoy the lake (a public resource) than currently, since Loyola currently owns the existing shoreline and has granted no right of public access.  The court disagreed, though, and found that the public would be sacrificing 18.5 acres of submerged lands to gain access to a lake that the public already has “unrestricted access” to.

· In addition to inherent public ownership, other ways to establish public rights in a resource:
· “Dedication” – the owner expresssly or impliedly gifts or grants land to the government for public use and the owner loses rights to the land that are inconsistent with the exercise and enjoyment of the public uses to which the land has been committed.  

· Rejected in Thornton v. Hay (below) because until 1967, the owners would not have even thought they had a property interest to dedicate

· Prescriptive easement – created in favor of one person in another’s land by uninterrupted use and enjoyment of the land in a particular manner for the statutory period, so long as the user is open, adverse, under claim of right, but without authority of law or consent of the owner.

· The court in Thornton v. Hay stated this theory could apply but preferred the theory of custom because it could establish a right to use over a larger region, whereas “prescription applies only to the specific tract of land before the court, and doubtful prescription cases could fill the courts for years with tract-by-tract litigation.”

· Custom – per Blackstone, established by 

· (1) antiquity, or “long and general” usage

· (2) uninterrupted exercise of the right

· (3) peaceable and dispute-free use

· (4) reasonable use of the land

· (5) certainty of boundaries

· (6) obligatory use, or use that is uniform among similarly-situated lands

· (7) conduct that is not repugnant, or inconsistent, with other customs or with law.

· Custom and Public Rights: State of Oregon ex rel. Thornton v. Hay, Or. (1969), 333 TA \l "Custom and Public Rights: State of Oregon ex rel. Thornton v. Hay, Or. (1969), 333" \s "Custom and Public Rights: State of Oregon ex rel. Thornton v. Hay, Or. (1969), 333" \c 1 : 

· The Hays owned a tourist facility on Cannon Beach and sought to construct a fence in the “dry-sand” area between the vegetation edge of their property and the ordinary high-tide line of the beach adjacent to their property. The state obtained an injunction preventing the Hays from constructing the fence or other improvements in the dry-sand area. A’d.

· Reasoning:

· Due to historical custom, “the general public has assumed that the dry-sand area was a part of the public beach, and the public has used the dry-sand area for picnics, gathering wood, building warming fires, and generally as a headquarters from which to supervise children or to range out over the foreshore as the tides advance and recede.” Moreover, state and local officers have policed the land, and municipal sanitation workers have cleaned it.
· Critiques, as detailed by Carol Rose (342):

· Extending the public trust doctrine of navigable waterways and highways to recreational use goes beyond the justifications for public trust.

· If the public has such a high desire or need for certain land, the government should purchase the land from its private owners.
· Uncertainty about property rights could lead to conflicts, such as by instigating owners to take aggressive measures to restrict access across their land.
· Lack of private rights can lead to a “tragedy of the commons” where “no one has any incentive to purchase the property, invest in it, or care for it, but only to consume as much as possible – all of which leads to deterioration and waste.”

· The justification that certain resources are so plentiful or unbounded as to not merit a system of resource management does not concur with the limitation on private rights under the public trust doctrine for waterways, roadways, public squares, etc.

· Regarding the concept of the tragedy of the anti-commons, where too many rights holders (rather than too few) exist to manage the system efficiently, consider:

· The Government must accurately identify such instances of market failure;

· “[I]t must be clever enough to exercise its powers so as to reduce the inefficiency;

· it must avoid errors or political temptations to exercise its powers in ways that create new inefficiencies; and

· the costs of effective state intervention must not exceed the increase in production it brings about.” (344’3).
· Arguably, recreation fosters democratic social interaction and is susceptible to private hold-out problems.  Land used for these purposes could be considered “inherently public” (not managed privately or by the government, but by the public).

III. Owner Sovereignty and Its Limits

· Background: The Right to Exclude 
· The right to exclude is sacrosanct.  Jacque v. Steenberg Homes, Inc., Wis. (1997), 1 TA \l "Jacque v. Steenberg Homes, Inc., Wis. (1997), 1" \s "Jacque v. Steenberg Homes" \c 1 : Despite adamant protests by the property owners (P), D plowed a path through their snow-covered field and delivered a mobile home to their neighbor.  P had recently lost possession of land in an adverse possession suit, and did not grant permission to D for use of their land.  D cut across their land anyway and gloated afterwards.  D was issued a citation for $30 for the trespass. Trial ct. awarded $1 in nominal damages and $100K in punitive damages to Ps. The appellate court overturned the punitive damages. Sup Ct. reversed and reinstated the punitive damages, holding that the $30 fine was insufficient to vindicate the owner’s right to exclude.
· Policy issues:
· Efficiency
· Preventing self-help
· (Although the Jacques’ conduct may not have been efficient in this case, we may believe that respecting owners’ rights will be efficient in the long-run or big picture.)
· Protection of personality interest in land
· Productivity/Labor theory
· Individual rights/ autonomy/ political bulwark (protection)
· Common expectation (that what’s mine is mine)
· Civil Actions:
· Trespass
· Nuisance (when the source of injury originated outside P’s land)
· Personal Property writs:
· Trespass de bonis asportatis (d.b.a.) applied to forcible carrying off (asportation) of P’s goods;
· Detinue applied to unjust detainment of specific goods which remained in D’s possession and which P sought to be returned;

· Trover applied to wrongful conversion to D’s own use (trover later became supplanted by the tort of conversion);

· Replevin originally applied when a landlord had seized P’s property as a distraint for unpaid rent and allowed P to post a bond for immediate return of property until adjudication determined a final result, and it later came to be used whenever P sought recovery of possession;

· Trespass to chattels applied in the absence of asportation but when D had allegedly injured or interfered with P’s property while it remained in P’s possession.
· A. Limits to the Right to Exclude
· When the human rights (e.g. right to privacy and liberty) outweigh property rights: “Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises. ... [Property] rights are relative and ... necessity, private or public, may justify entry upon the lands of another.” State v. Shack, N.J. (1971), 401 TA \l "State v. Shack, N.J. (1971), 401" \s "State v. Shack" \c 1 :
· Ds were working for two nonprofit government subsidized organizations that were established to provide legal and medical aid to seasonal farm workers.  D went to P’s farm to render medical attention to one farm worker and legal advice to another.  P stopped them and told them that legal advice will only be given in his office and in his presence.  D refused. P called the police and Ds were convicted under a trespass statute. Reversed.
· Reasoning:
· “[U]nder our State law the ownership of real property does not include the right to bar access to governmental services available to migrant workers and hence there was no trespass within the meaning of the penal statute.”
· “Property rights serve human values. They are recognized to that end, and are limited by it.”
· Congress provided for “assistance for migrant and other seasonally employed farmworkers and their families” with section 2861 of Title III-B of the Economic Opportunity Act of 1964, which stated that “the purpose of this part is to assist migrant and seasonal farmworkers and their families to improve their living conditions and develop skills necessary for a productive and self-sufficient life in an increasingly complex and technological society.” ... “These ends would not be gained if the intended beneficiaries could be insulated from efforts to reach them.”
· “The farmer, of course, is entitled to pursue his farming activities without interference ... But we see no legitimate need for a right in the farmer to deny the worker the opportunity for aid available from federal, State, or local services, or from recognized charitable groups seeking to assist him.”
· Class Notes:
· Hypo: What about a trespasser who doesn’t have as strong of a case as someone bringing medical or legal help to a migrant worker?
· Standards take time to weigh the relevant factors and are less predictable, as opposed to a clearer (ex ante) rule.  Although the court’s dicta indicate a broad standard is applied, the holding for this case applies only to medical and legal assistance to migrant workers.  If the standard is to balance the owner’s interests with public or government interests on the other, where is the line drawn?
· When the disruption to the owner’s rights are de minimus.
· When the resulting balance would not lead to perverse incentives.
· B. Limits on Analogy to Trespass

· The tort of trespass to chattels does not encompass electronic communication that does not damage or impair the functioning of another’s physical property.  Intel Corp. v. Hamidi, Calif. (2003), 412 TA \l "Intel Corp. v. Hamidi, Calif. (2003), 412" \s "Hamidi" \c 1 :

· Facts: Hamidi, an ex-Intel employee, emailed current employees to criticize Intel’s HR practices.  H’s communications caused no physical interruption or damage to I’s systems.  I sued for trespass to chattels. Js for P (injunction). A’d. R’d.

· Arguments re: extending property rule protection to “virtual” property

	Against [Hamidi majority]
	In favor [dissent]

	Such electronic communication “does not interfere with the possessor’s use or possession of, or any other legally protected interest in, the personal property itself.”
	Brown: Calif. law and RST allow an owner to use reasonable force to protect against any interference, even if it causes no damage.

	CompuServe (an anti-spamming case) involved harm to legally protected interests, such as business reputation and customer goodwill.
	B: Intel’s objection was not to the content of H’s messages but the communication of that content using I’s business resources.

	Lack of necessity: Other tools of tort law protect economic interests and reputation injured by communication.
	Labor/productivity- B: Owners should not have to spend time and energy to clean up after unwanted communication.

	Institutional competency: Such a policy change should probably be made by the legislative branch. (421’3).
	Mosk: Can allow trespass actions for private networks (not public networks/common carriers).

	
	M: The majority’s rule of requiring physical damage will still deter mass emailers from using others’ systems for fear of incurring liability if damage occurs.

	
	M: If judicial remedy is not allowed when self-help has been ineffective, owners like I will have no recourse unless a malfunction or crash results.


· Class Notes: Hamidi raises the issue of the extent to which we want to use real property principles in cases involving newer technologies.  Lessig argued against, while others argue that the issues are very similar, such as the issue of externalities.

· C. Limits on Self-Help
· Real property (not a unanimous rule): A landlord cannot use self-help but must resort to the judicial process to dispossess a tenant who has not abandoned or voluntarily surrendered her leasehold and claims a right to possession adversely to the landlord’s claim of breach of a written lease.  Berg v. Wiley, Minn. (1978), 428 TA \l "Berg v. Wiley, Minn. (1978), 428" \s "Berg v. Wiley" \c 1 :

· Background:  Prior to this case, the law was that a L could not reenter to take possession of real property unless (i) the lease contained a reentry clause, (ii) T had violated the lease, and (iii) L’s means of reentry was peaceable.
· Facts: Wiley leased a commercial space to Berg’s predecessor, who assigned the lease to B.  B operated a restaurant in the space.  After a couple year, W. believed that B had violated the terms of the lease, and W changed the locks on the building.  B sued for lost profits and loss of chattels.  Jury for P on the basis that she had not abandoned or surrendered the leasehold before being locked out, and W’s entry was found to be forcible as a matter of law. A’d b/c L did not resort to judicial means.
· Reasoning:

· The only reason W’s action did not result in violence is b/c B was not present when W changed the locks and B subsequently resorted to judicial means.

· Judicial means are adequate b/c they are readily available and expeditious.  Even if potential destruction of property were at issue, W could have sought a temporary restraining order.
· Personal property: A secured party has the right to take possession, upon default, of collateralized personal property without judicial process if possession can be obtained without a breach of the peace.  Williams v. Ford Motor Credit Company, 8th (1982), 434 TA \l "Williams v. Ford Motor Credit Company, 8th (1982), 434" \s "Williams v. Ford" \c 1 :

· Facts: After a divorce, W’s husband stopped making payments for her car.  FMCC, through a wrecker co., repossessed the vehicle.  J for P but JNOV for D.  Aff’d.

· Reasoning: Although W argued that the repossession was accomplished by the risk of inciting violence (and, thus, constituted a breach of the peace), W testified that the repossessors were polite and did not threaten her in any way and that she did not verbally object to the taking.
· Dissent: 

· The trial court found that when W realized her car was being repossessed, “she ran outside to stop them ... [but] made no strenuous protests to their actions.”  The jury reasonably found a breach of the peace.

· The majority’s rule incentivizes repossessors to proceed “unless and until violence results.”

· D. Further limits on the right to exclude
· (1) Necessity
· Ploof v. Putnam, Vt. (1908), 439 TA \l "Ploof v. Putnam, Vt. (1908), 439" \s "Ploof v. Putnam" \c 1 :
· D unmoored P’s boat, which P had moored at D’s dock without D’s consent due to necessity as a result of a “sudden and violent tempest” that threatened injury to the passengers and destruction to the boat and its other contents.  P sued for trespass for when D’s employee unmoored P’s boat.  D demurred, contending that P did not have to enter upon his dock.  J for P (P’s entry onto D’s property would be allowed by necessity, which is a factual determination to be made at trial).
· Precedent:
· Miller v. Fandrye – D was not guilty of trespass even though his dog went onto P’s land b/c D’s dog was chasing sheep off of D’s land, and D did what he could to call the dog back from crossing onto P’s property.
· A traveler on a highway mass pass an obstruction by going onto another’s land if doing so is necessary to continue down the highway.
· In preservation of human life, trespass by necessity is allowed.
· Subsequent:
· Liability rule in Vincent v. Lake Erie, Minn. (1910), 441n2 (D kept his boat moored at P’s dock longer than P wanted b/c D was worried about an impending storm, and the boat caused damage to P’s dock.  J for P damages, even though D’s actions were justified by necessity.)
· (2) Custom
· Due to custom, hunters have a general right to enter unenclosed rural land in pursuit of game without first obtaining permission from the owner, unless “No Hunting” or “No Trespassing” sign have been prominently posted. McConico v. Singleton, S.C. (1818), 442 TA \l "McConico v. Singleton, S.C. (1818), 442" \s "McConico" \c 1 : (D had rode a horse onto P’s property and hunted deer on the unenclosed and uncultivated land despite P’s warning and command to D not to.  J for D. A’d.)
· Fencing-out laws in many western states require concerned landowners to take affirmative measures to protect their land, while fencing-in laws in many eastern states require livestock owners to take affirmative measures to insure their livestock do not escape and cause damage to others’ property. (444n3).
· (3) Public Accommodations Laws
· Areas open to public use must grant reasonable access to all customers on a nondiscriminatory basis, unless the owner can show that a customer would “disrupt the regular and essential operations of the [premises]” or threaten the security of the premises and its occupants. Uston v. Resorts Int’l Hotel, Inc. TA \l "Uston v. Resorts Int’l Hotel, Inc." \s "Uston" \c 1 , N.J. (1982), 448 (quoting State v.Schmid, 451):
· Facts: Uston had been excluded from Resort’s blackjack tables b/c he counted cards.  U sued, claiming that R had no lawful right to exclude him.  J for P, but temporary restraining order for 90 days in case the Casino Control Commission of New Jersey changes their rules in a way that will allow R to exclude U.
· Reasoning: The Commission has the exclusive statutory right to determine rules of licensed casino games, and they had not promulgated a rule to exclude card counters.  No allegations have been made that U violated any Commission rules.
· Other courts have held that the owner of an entertainment venue can exclude anyone from the premises for any reason other than discrimination based on race, color, creed, national origin, or sex.  Brooks v. Chicago Downs Assn., Inc., 7th (1986), 453n3 (reasoning that free market forces will protect against “outrageous excesses”).
· Note that the U.S. Supreme Court held that a taking had not occurred by a Calif. Supreme Court decision that required a shopping center to allow political expression on the property.  PruneYard Shopping Ctr. v. Robins, US (1980), 454n6 & 1346 TA \l "PruneYard Shopping Ctr. v. Robins, US (1980), 454n6 & 1346" \s "PruneYard" \c 1  (finding no reason to believe Ds’ expression – as limited by permitted restrictions on time, place, and manner of expression – would “unreasonably impair the value or use of [P’s] property as a shopping center.”)
IV. The American Estate System
A. Foundational Principles
· Estates refer to multiple ownership by divisions of time (as opposed to division by physical attributes with surface/mineral rights or division by use with situations like State v. Shack or Jacque v. Steenberg).

· Estates allow for a more efficient use of the value of property by allocating property to users with specialized skills who can actualize the potential value.

· Estates distributes the risks of ownership.
· Terms:

· Present possessory interest = the right to currently possess a piece of land.

· Future possessory interest = the right to possess a piece of land in the future (e.g. may be upon the occurrence of a condition or the end of a specified term).  

· A future interest has value that is taxable upon assignment.
· Nonpossessory interest = the right to use a piece of land without the right to ever take possession (e.g. easements and covenants).
· Freehold (e.g. fee simple) vs. non-freehold (leases)

· Words of limitation – define the type of interest given to the grantee (e.g. “and his heirs” gives no future interest to the heirs apparent)

· Words of purchase – define who the grantee is (e.g. to A) when property is conveyed by deed or will.
· See “Characteristics of Present Possessory Estates” handout.
· Types of Interests in Real Property:

· Non-possessory or

· Possessory

· Future or
· Present

· Freehold (e.g. fee simple, life estate)

· Non-freehold (see Sec. VIII)
· Tenancy for years (term of years)

· Tenancy at will

· Periodic tenancy (e.g. month-to-month or year-to-year)

· Principle of Conservation of Estates: when an estate is subdivided into estates of lesser duration, the sub-estates must add up to the same duration as the original estate; thus, a life estate must have a future interest.

· Policy considerations:

· Incentivize creation of wealth, but

· Distribute that wealth broadly.
B. Divisions by Time

· Estates in Land

· Present Possessory Interests (550)
· Freehold

· 1. Fee simple absolute

· Most rights, privileges, and immunities of all the estates.

· No natural end; only if owner dies intestate without heirs (at which the land escheats to the state).
· Owner can designate a successor owner, by gift, sale, or will (e.g. O grants Blackacre “to A and her heirs” or “to A in fee simple” or “to A.”)

· 2. Life estate and life estate per (or pur) autre vie
· Naturally ends with the death of a named person; that person can sell the property, but the purchaser only receives a life estate pur autre vie (“according to the life of another”) and will lose the property upon the death of the named person. 

· Can only be designated by gift or sale (not by will) (e.g. O gives Ba “to A for life, and then to B.”  A obtains a life estate by the gift, but B obtains a remainder in fee simple).
· Jure uxoris (“by right of the wife”):

· Upon marriage, a man acquired a life estate in all his wife’s real property.  This estate, known as jure uxoris, gave the husband the use and occupation of the land, as well as all rents and profits from the land, free from any claim by the wife.  The life estate lasted until the marriage was dissolved by divorce, either spouse died, or a child was born alive.

· If no child was born alive of the marriage, the man’s life estate came to an end upon his wife’s death.

· If a child was born alive of the marriage, the husband’s estate was enlarged to a life estate for his own life.
· This type of life estate was known as a Tenancy by the Curtesy because the husband held it curtesy of the law.  The law granted that courtesy to men on the theory that husbands were the guardians of their wives, and that a woman ceased to be a separate person when she got married, instead she become part and parcel of her husband.  
· The Married Women's Property Acts passed in the 1800's changed all this.
· 3. Defeasible fees 

· May end upon the happening of a named contingency
· Types:

· Fee simple determinable – ends upon the occurrence of a named event, whereupon the grantor or grantor’s successor takes the property (e.g. J grants Ba “to NYU as long as it is used for instruction in the law, then to J”).
· Fee simple subject to condition subsequent – upon happening of a named event, can be ended by action (self-help or lawsuit) by the grantor or grantor’s successor (e.g. J grants Ba “to NYU, but if it is not used for instruction in the law, then J has the right to reenter and take the premises”).

· Fee simple subject to executory limitation – upon happening of a named event, the property interest is granted to a party other than the grantor (e.g. J grants Ba “to NYU as long as it is used for instruction in the law, then to Columbia” or “to NYU, but if it is not used for instruction in the law, then to Columbia”).

· Other determinables, such as a life estate determinable (e.g. “to E for life so long as alcohol is not consumed on the premises”).

· Fee tail

· Abolished or nonexistent in most states.

· Grants a nontransferable life estate to be followed by a similar interest in the blood descendants (issue) of that person, so long as the bloodline continues (e.g. “to E and the heirs of her body” or “to E and her issue”).

· Nonfreehold

· Lease (see Sec. VIII)
· Future Interests (554)
· Interests retained by the grantor (sometimes called “reversionary interests”)
· Reversion – follows a life estate or other context in which the owner has not disposed of the entire fee.

· Possibility of Reverter – follows a fee simple determinable.
· Even though this involves an automatic forfeiture, if the grantor does not actually sue for ejectment by the time the statute of limitations ended, the possessor could obtain a fee simple absolute by adverse possession.

· Right of Entry/ aka Power of Termination – follows a fee simple subject to condition subsequent.
· If the grantor does not assert his right to re-entry within a reasonable time (generally, within the time of the s.o.l.), the possessor could obtain an equitable judgment that would bar re-entry by the doctrine of laches, in effect creating a fee simple absolute.

· Interests Created in a Grantee

· Remainder – follows a life estate but is in a grantee, not the grantor.

· Indefeasibly vested – the identity of the taker(s) is known, no other contingency has to be fulfilled before the interest become possessory, and no condition subsequent can shorten the remainder.

· Contingent – leaves some uncertainty as to the identity of the takers (“E’s children and their heirs”) or the occurrence of a condition (“to E if she graduates from high school by 19”).
· Vested subject to complete defeasance (“to E for life, then to B; but if B fails to graduate from high school by age 19, then to L”).

· Vested subject to partial defeasance, or subject to open (“to E for life, then to her children and their heirs” but E has not had her 3rd child yet; the two children in existence at the time have a vested remainder subject to partial divestment).

· Executory interest 

· interest in a transferee (not retained by the grantor) that divests or cuts short a previous interest (e.g. “to E, but if alcohol is consumed on the premises, then to B”).

· shifting executory interest – follows an interest of a third party.

· springing executory interest – follows an interest retained by the grantor.

	Present Possessory Interest
	Future Interest

	(1) Fee simple absolute ----------------------------
	---------------------------------------------------->

	(2) Life estate ------------------------- *death*
	-> Reversion (to grantor) or

-> Remainder (to grantee)

	(3a) Fee simple determinable ------------------------------------------------------ *limitation event*
	-> Possibility of reverter (to grantor)

	(3b) Fee simple subject to condition subsequent -------------------------- *condition*
	-> Right of entry/ power of termination

	(3c) Fee simple subject to executory limitation --------------------------------- *limitation event*
	-> Executory interest (to grantee?)


C. Maintaining the System

· 1. Conservation of Estates (562)
· By the principle of conservation, all pieces of an estate must be accounted for (when an estate is transferred).

· In a conveyance, the “last” interest must be a fee simple when it becomes possessory.

· If the fee simple holder dies without heirs (“intestate”), the property escheats (transfers) to the state.

· Courts try to give effect to the intent of grantors (in order to encourage the grant of wealth to charitable causes and to families), within limits determined by policy goals.
· Wills: Williams v. the Estate of Williams, Tenn. (1993), 563 TA \l "Wills: Williams v. the Estate of Williams, Tenn. (1993), 563" \s "Williams" \c 1 :
· Facts/Proc: After G.A. Williams’ death, three daughters of the testator (the deceased who left a will) maintained possession of their father’s farm.  Years after two of the daughters have died, the remaining one, Ethel Williams, maintains that she has a life estate without limitation.  The trial court and appeals ct. held that the three daughters, who had been named in the will, owned a one-third undivided interest in fee simple.  The Tenn. Supreme Ct. reversed and remanded.

· Holding: The testator intended to convey upon the named daughters a life estate, defeasible or determinable upon marriage and an executory interest in each of the other two daughters’ one-third interest, which would vest in her possession upon death or marriage of her sister. “The heirs-at-law [(Ds in this case)] held a reversion in fee simple, subject to the determinable life estates and the executory interests in the named daughters, which reversion would vest in possession, at the latest, upon the death of the survivor of the named daughters.” [He could have done this by “to A, B, and C for life, but if either should marry then to the aforementioned still-unmarried daughters for life...”]
· Reasoning: The will’s clear purpose is to provide a home for the three named daughters during their lifetimes and while they remained unmarried, not to bestow an absolute estate upon the daughters.

· Notes:

· 564’3 – Complaint alleged that Ethel could have received a life estate with a “remainder interest” by intestate succession.  However, a remainder has to be created; so this was not kosher because courts don’t normally create a new box (a new form).

· In general, the law disfavors property transfers that dissuade marriage or punish marriage.  Exceptions are when marriage appears to be used as a proxy for “access to resources” and when husbands divest property from their widows if she remarries (or is unfaithful) (e.g. “or until she remarries and then to my dog” will be seen as punitive, while “or until she remarries and then to my children” is seen as acceptable).  

· Historically, courts have considered that if they don’t effectuate the intent of grantors, potential grantors might be discouraged from giving money to their widows or to charitable organizations.  Thus, courts generally avoid interference with the intent of donors.
· Conservation of Estates: City of Klamath Falls v. Bell, Oregon (1971), 568 TA \l "Conservation of Estates: City of Klamath Falls v. Bell, Oregon (1971), 568" \s "Klamath Falls" \c 1 : 
· Facts: A corporation divided its fee simple absolute into a fee simple subject to executory limitation, gifted to the City “so long as they use it for a library,” and the executory interest, conveyed to the principal shareholders of the corporation.  The city built and used the land for a library for forty years.  After the city ceased using the library, though, it sued for declaratory judgment against the heirs of the executory interest holder.

· Holding: After the executory interest was declared void by the Rule against Perpetuities, the court chose to conserve the remaining interest by declaring it a possibility of reverter which had vested in Marijane Flitcraft (who had obtained the interests from the heirs of the corporation).
· Reasoning:

· When an executory interest, following a fee simple, is declared void under the rule against perpetuities, the prior interest becomes absolute unless the language of the creating instrument clearly indicates that the prior interest is to terminate whether or not the executory interest takes effect.  Since the language of the grant met this condition, the city obtained a fee simple determinable with a possibility of reverter in the corporation.
· Oregon did not allow a possibility of reverter to be alienated, but the court held that an attempt by a grantor to transfer his possibility of reverter did not destroy it.
· The possibility of reverter was, thus, passed on to the shareholders upon dissolution of the corporation and to their descendants upon death of the shareholders.
· Notes:

· Alternative possibilities for conserving the original estate 

· (1) Expand the City’s limited interest into a fee simple absolute, since the forfeiture mechanism for the City’s interest was declared void.  (But this goes against the apparent intent of the grantor.)
· (2) Imply a possibility of reverter to the grantor.  (Clearly the grantor was trying to create a defeasible fee, not a fee simple absolute.  To not go against the grantor’s intent, the next-best-thing to a fee simple SEL would be a FSSCS or FSDSCS) A problem resulted b/c the grantor corporation was no longer in existence.  While the possibility of reverter could be inherited, it’s not clear that it could be assigned inter vivos, as had occurred with the other assets of the corporation.  (The rule against inter vivos alienability of the possibility of reverter was designed to prevent people from essentially buying the rights to litigation to exercise that right.) The court found that an attempt to alienate the interest did not destroy it.  Subsequently, Oregon law changed to allow the alienability of a possibility of reverter.  Given the change, it could then be awarded to the shareholders since the Corporation had dissolved.

· (3) Escheat the possibility of reverter to the state.

· Why does it matter what label is put on the interest?  

· If it was a fee simple determinable, if the condition failed, the property would have reverted to the grantor (the holder of the possibility of reverter).  

· However, if the grantor does not actually sue for ejectment by the time the statute of limitations ended, the possessor could obtain a fee simple absolute by adverse possession.

· If it was a fee simple subject to condition subsequent, if the condition failed, the grantor would have a right to entry but would have to exercise that right.  
· If the grantor does not assert his right to re-entry within a reasonable time (generally, within the time of the s.o.l.), the possessor could obtain an equitable judgment that would bar re-entry by the doctrine of laches, in effect creating a fee simple absolute.
· ** Courts prefer to interpret that a grant creates a fee simple subject to condition subsequent because the law abhors an automatic forfeiture, and a forfeiture is less likely to result when the holder of a right to entry has to take action to obtain possession (as opposed to an automatic reversion).  Even more preferable is a finding that it is a promissory covenant, subject to remedy by damages.

· As a fee simple subject to executory interest, when the condition failed, the executory interest goes to the named third party or parties.

· Contrary to the policy of abhorring forfeiture.

· Notice that the executory interest violates the Rule against Perpetuities b/c the executory interest may not vest w/in 21 yrs.

· Notes on Will/Deed Construction:
· Adhere to the expressed purpose: “The function of a suit to construe a will is to ascertain and effect the intention of the testator.  The determinative intention is the predominant purpose expressed by the testator in the will. Statements regarding the means whereby the predominant purpose of the will is to be accomplished will not be given literal effect if they would defeat the predominant intention.”  Stated another way, one section of the will should not be interpreted such that it contradicts “the evident purpose and intent shown by the whole will.” Williams.
· Generally, wills are interpreted to avoid intestacy, or the determination that a will does not address the property and, therefore, default rules apply.
· Holographic wills (handwritten by the testator) are generally interpreted less formalistically.

· “[T]he object of construing a deed is to ascertain the intention of the grantor from words which have been employed and from surrounding circumstances.” Toscano (607).

· Disclaimer (refusing to accept property) (575):

· A potential recipient of property can refuse to accept it, or disclaim it.

· “Statutes typically require a clear and unequivocal expression, and accepting any benefit of the asset in question defeats any attempt at disclaimer.”

· 2. The Flexibility of the System (576)

· Recursiveness: Despite the fixed number of forms of ownership, people can (in theory) establish an infinite number of possibilities. For example, “O to A for life, then to B for life, then to C for life ...” etc.  This is recursive b/c it essentially utilizes the formula of “(i) Fee simple -> life estate + reversion. (ii) Reversion -> life estate + reversion...” etc.
· Estate Planing

· Utilizes the forms of ownership, even when assets are combined into a trust which gives legal title in fee simple to a single trustee who administers “equitable interests” for the true beneficiaries.

· For explanations of default intestacy rules, see 578-79.

· 3. Limits on Flexibility: Numerus Clausus (“closed number” of forms) (579)
· Rule: Property designations are limited to a closed set.  When interpreting a will or other designation of property, courts try to figure out which form of property is closest to the intent of the testator, even if that differs from the specific intent of the testator. Williams.  (This differs from determining the intent of a contract, where courts will reform the contract.)

· Per Demsetz, new boxes will be created when the value of having a new form outweighs the costs.

· Advantages:

· Alienability/Transferability of property is increased.  If too many forms are allowed, the increase in externalities and transaction costs would hinder transfers. (e.g., if A sells his watch to B for Mondays only, and B sells that Monday right, the property interests become very cumbersome.  But then, if D wants to buy a watch from C, D would have to verify if the watch is C’s completely or whether or not C has sold a Monday-right to another.)
· Counter: The system of estates in land is sufficiently flexible that complicated conveyances can still be effected.

· Disadvantages:

· Does not always give effect to a party’s intent or freedom to contract. See Johnson (below).

· Counter: Given the flexibility of the system, most objectives can still be accomplished despite the closed number of forms.

· Cases: 

· “A man cannot create a new kind of inheritance.” Numerus Clausus: Johnson v. Whiton, Mass. (1893), 587 TA \l "Johnson v. Whiton, Mass. (1893), 587" \s "Johnson" \c 1 :

· Facts: Royal Whiton granted land to his five grandchildren, and the land was sold to Johnson.  Regarding the land at issue, Whiton’s will stated as follows: “After the decease of all my children ... to my granddaughter Sarah A. Whiton and her heirs on her father’s side one-third part of all my estate, ... and to my other grandchildren and their heirs, respectively, the remainder, to be divided in equal parts between them.”  Believing that Sarah could not convey a fee-simple absolute, Johnson sued to recover his deposit.

· Holding: The phrase “on her father’s side” was determined to be words of limitation because it could not be a new form of conveyance.  Thus, Sarah was determined to have an unqualified fee simple to sell to Johnson.  
· Reasoning [Holmes]: The policy preference is in favor of alienability, which is why the fee tail had been eliminated in Massachusetts.
· Notes:

· Will construction:  It does not seem that the grantor was trying to prevent Sarah from transferring her interest, but just wanted to protect it from going to Sarah’s mother’s family in the case that Sarah did not create a will.
· Sarah’s interest appeared to be a kind of fee tail, which could not be conveyed.

· Express intent of a lease will be given effect: “[S]eemingly perpetual leases ... will not be enforced unless the lease clearly grants to the tenant or his successors the right to extend beyond the initial term by renewing indefinitely.” Hoff v. Royal Metal Furniture Co. (592’2). Thus, denying effect to the literal words of a lease, which conveyed a tenancy-at-will of the lessee only, to be a tenancy-at-will terminable by either the lessor or lessee is “an antiquated notion which violates the terms of the agreement and frustrates the intent of the parties.” Leases: Garner v. Gerrish, N.Y. Apls. Ct. (1984), 589:
· Donovan leased his house to Lou Gerrish in 1977 with the provision that the lease would last until the tenant terminated it (a tenancy-at-will for the tenant only) as long as he paid rent.  After Donovan died in 1981, Garner, as the executor of Donovan’s estate, sought to evict Gerrish.  A previous case held that a lease “for so long as the lessee shall please, is said to be a lease at will of both lessor and lessee.” Western Transp. Co. v. Lansing (1872).  Thus, the lower court and the appeals court ruled in Garner’s favor.  However, this rule arose when livery of seisin was still required as a formality to establish a life tenancy, which was considered a freehold interest.  Now that the formal requirement has changed, commentators have urged that the rule be changed.  “[T]he lease expressly and unambiguously grants” a life tenancy terminable at the will of the tenant only. (Reversed).
· Notes:

· Restatement example: L leases a farm to T “for as long as T desires to stay on the land.”  This creates a “determinable life estate in T, terminable at T’s will or on his death.”  Is a “determinable life estate” an option?
· Personal Property

· The estate system and the numerus clausus doctrine applies to equitable interests in personal property held in trusts (594’2).

· Perhaps due to the perishable nature of personal property, not much case law exists regarding future interests in personal property.  But courts do adhere to the rule that a future interest cannot be created in a “consumable” chattel.

· Consider also that registries which provide notice of property rights are more likely for more valuable, durable, and immobile assets, which is why planes, automobiles, and some valuable art works have such registries.

V. Mediating Conflicts Over Time
A. Waste (595)
· Waste = “any act of the life tenant which does permanent injury to the inheritance.” The life tenant “shall enjoy his estate in such a reasonable manner that the land shall pass to the reversioner or remainderman as nearly as practicable unimpaired in its nature, character, and improvements” Brokaw (below).
· Rights:

· Life tenant has a reasonable right to undisturbed possession of the land and is entitled to income that results from that property during his/her possession.

· The holder of the future interest might have a right to enter land at reasonable times to ensure the property is being protected, depending upon the state and the circumstances.

· Rule of reasonableness – use the property in a manner that is normal or ordinary for the type of property.
· This requirement has adapted over time – e.g., in the early U.S., normal use was to clear land for farming; one measure became whether or not the “resource” of slaves was put to use.

· Analogy of a savings account - Life tenant is entitled to the interest on principal, and remainderpersons are entitled to the principal.
· The nature of the interests affects a ruling regarding waste – The stronger interest that a present possessor has, such as a fee simple determinable versus a life estate, the greater flexibility he has to use the land.  Conversely, if the future interest holder(s) has a strong interest, i.e. its not highly speculative, the present possessor has a higher burden.  

· Types:

· Affirmative waste = malfeasance consisting of affirmative action that is unreasonable, in light of the normal use of the property, and causes “excess” damage to the reversionary or remainder interest. 

· E.g. any mining of minerals is affirmative waste, unless the mining resource was known and mining was already ongoing when the life estate began.

· Ameliorative waste: special type of affirmative waste which results in an increase in a property’s market value. See Brokaw.  Sometimes allowed under changed circumstances. See Waste: Melms v. Pabst Brewing Co., 600 TA \l "Waste: Melms v. Pabst Brewing Co., 600" \s "Pabst Brewing" \c 1  (“evidence show[ed] that the property became valueless for the purpose of residence property as the result of the growth and development of a great city”).

· Permissive waste = nonfeasance that occurs when a life tenant fails to take some action that is reasonable, in light of normal behavior, and the failure to act causes excess damage to the reversionary or remainder interest.

· E.g. not repairing a roof and water damage occurs; not paying taxes when they are due; or allowing an adverse possessor to remain on the land.
· Reverse waste – Future interest holders impair present possessor from utilizing her rights.

· Policy considerations:
· Single actor: The present possessor is likely to favor current consumption and investments that produce a quick return.  He may not consider externalities, such as the effect on future interests, who are more likely to favor conservation of the asset and longer-term investments.  So, the law of waste essentially internalizes those externalities to the present possessor.  
· The stronger a present interest, the more likely the present possessor will take into account externalities (since he will likely have the land for a long time).  Conversely, the less secure the future interest, the more likely the future interest holder(s) will not take into account the costs to the present possessor.  Thus, the law of waste causes all the actors to make decisions as if they were one actor with a fee simple absolute.
· Why can’t they work it out by contract?  
· The future interest holders may not know who they are or may not even be born yet.  
· Parties are forced to deal with each other due to a bilateral monopoly (like two neighbors who have to reach agreement), so a party cannot go to competing parties to strike a better agreement.

· Note that the doctrine against waste values the autonomous decisions of property owners over economic efficiency.  Posner has suggested that efficiency should be the rule (604n6).
· Intent: If the grantor gave the present possessor a stronger estate, the grantor’s intent was likely to give the possessor more flexible use of the land.  (Courts don’t necessarily adhere to this, though.)
· Remedies:

· In cases of wanton waste and when the future interest is strong (a reversion or indefeasible), the present interest may be forfeited.  Some jurisdictions impose double or treble damages.

· In other cases, damages depend or injunctions depend upon the relative strengths of the present and future interests. (e.g. highly speculative future interest holders who may never take possession are not likely to receive an injunction and will only receive damages in the event that they do take possession.)

· Rules and Cases:

· A life estate confers “use, not dominion” of a property.  Brokaw v. Fairchild, N.Y. Sup Ct. (1929), 597 TA \l "Brokaw v. Fairchild, N.Y. Sup Ct. (1929), 597" \s "Brokaw" \c 1 :

· Isaac V. Brokaw had built four adjacent mansions, and he left to each of his four children a life estate in one of the four houses, with the life estates followed by a contingent remainder in their issue and an alternative contingent remainder in the three other children if no issue was available.  Mr. Brokaw sought to raze the mansion he had an interest and build an apartment dwelling in its place, to recoup the costs of maintaining the property.  The defendants argued that such an act would constitute waste against the other interests in the property.  The court agreed because the will clearly granted the “residence,” not just the land.  Even though the Ds may be unwise in contesting P’s plan and Ds may not even get the estate, they have the same right to object to changing the estate to the extent that its nature or character would be materially or permanently altered.
· Following this decision, the N.Y. legislature passed a law that allowed a life tenant with five or more years of expectant interest to make changes that are improvements that are not specifically prohibited by the conveyance.

· Notes:

· O -> G for life, then to G’s heirs, but if G has no issue (no surviving children), then to G’s siblings.
· Isaac had four mansions.  So, was G’s the only residence?  If so, did the contingent remainders in G’s mansion convey more to the holders than G had in the contingent remainders on the other three homes?

· The cases that the court cites in support of its position were all landlord-tenant cases.  Arguably, a life tenant has more rights than a temporary lessee.

· The backstory of this case is that there was a public interest in historic preservation.  Also, consider why the future interest holders did not want the value of the property increased?  Perhaps they had plans for an apartment building on all four lots.
· Alternative to the Law of Waste

· Abolish life estates, as in England.

· Create equitable life estates (trusts) rather than life estates.

· Allow life tenants to sell the property, as long as they invest the profit prudently and only keep the interest.

B. The Problem of Dead Hand Control

· Dead Hand Control = controlling property after one’s death.

· Advantages of Dead Hand Control

· Testator’s may seek dead hand control b/c they don’t trust donees to make wise choices about the property or about their behavior in general.

· Testator gains assurance of post-mortem use and may be incentivized to create more wealth.

· Disadvantages of Dead Hand Control

· Limitations to alienation cause difficulty for owners.

· Testator cannot experience utility post mortem.

· Testator cannot foresee all the future contingencies.
· Methods of limiting dead hand control

· Impose strong constructional preference (w/o automatic forfeiture; damages vs. reversion).

· Disallowing restraints upon alienation or other restraints, such as restraints on marriage (except when marriage is a proxy for need).

· Limit restraints on alienability of reversion interests.

· Marketable title acts – interest holders are required to register their ongoing interest.

· Statute of limitations on right of entry or possibility of reverter.

· Non-enforcement of nominal restraints (restraints without value)

· Problematic b/c it was important to the testator; and how does the court determine value?

· Rule Against Perpetuities (sec D below)
· Case: Options to purchase commercial property are not exempt from the statutory RAP. Symphony Space, Inc. v. Pergola Properties, Inc., NY App. (1996), 620 TA \l "Symphony Space, Inc. v. Pergola Properties, Inc., NY App. (1996), 620" \s "Symphony Space" \c 1 :

· Facts/Proc: SS (P) is seeking declaratory judgment to disallow D from exercising an option assigned from Broadwest Realty Corp. Broadwest had sold a building to P for below-market value and leased back the income-producing portion of the building, in order that SS, as a non-profit organization, could receive a tax break for the property.  J for P.

· Holding: The option that Ds seek to enforce violates the statutory prohibition against remote vesting (Rule Against Perpetuities) and is, therefore, unenforceable.

· Notes:

· Formalistic/Institutional competency approach: the statute does not exempt options, and the legislature would have to reform the statute.

· Other approaches:

· Logical: Does it make sense to subject an option to the RAP?  

· It’s not applied in analogous situations such as co-ops and condos.  

· Are the purposes of the RAP served?  This is a commercial venture, not a familial one.  Subjecting an option to the RAP “creates a disincentive for the landowner to develop the property and hinders its alienability, thereby defeating the policy objectives underlying the RAP.

· Is it fair that SS paid $10M and end up with $27M value? Well, Broadwest was trying to be clever and dodge taxes.

· Wait-and-see rule: Wait 21 years (or specified time) to see if the interest vests; if it does, ok.; if it does not, violation of RAP.
C. Restraints on Alienation

· A grantor of a gift may place restrictions on how land can be used but not upon its’ alienability (who can use it).  Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano, 5th (1967), 607 TA \l "Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano, 5th (1967), 607" \s "Toscano" \c 1 :
· P sought to quiet title to land it acquired by gift deed from the Mr. and Mrs. Toscano, now dead. Deed stated “Said property is restricted for the use and benefit of the second party [(Mtn Brow Lodge)], only; and in the event the same fails to be used by the second party or in the event of sale or transfer by the second party of all or any part of said lot, the same is to revert to the first parties herein [(the grantors)], their successors, heirs [(Ds)] or assigns.” J for D (since the grant only restricted how the land could be used).
· Reasoning:  The court agreed with Ds that the deed created a fee simple subject to condition subsequent.  “No formal language is necessary to create a fee simple SCS as long as the intent of the grantor is clear.”
· Dissent: Pragmatic Test – If the restriction on use has the practical effect of impairing alienation (how many buyers does it allow?), then the restriction should be invalidated. In this case, by the language of the covenant, restricting that the land can only be used for the Lodge has the same effect as restricting who can use it.
· Notes: 
· The language is conditional, so the grant appears to be a FSSCS.  The future interest should be a right of entry, but the court read the grant to give a possibility of reverter.
· Why shouldn’t we allow a grantor to condition gifts upon a prohibition against sale?
· Fractionation – tragedy of the anti-commons.
· Reduces competition b/c less people are likely to buy land with use restrictions.
· Information costs: 
· Cost of determining and effectuating intent increases with time.
· As with numerus clausus justifications, the costs increase for potential buyers to determine what, if any, restrictions exist on a property.
· Protect against dynasties.
· Protect against discriminatory restrictions or other restrictions that limit a charitable organization’s functioning.
· Productivity – alienability allows for others to put land to better use.
· Life is for the living!
· Why should we allow such conditions?
· Note that property law generally does not restrict the effectuation of grantor’s intent unless externalities are not internalized (e.g., note that limited productivity will be reflected in the market value of land).
· Although life is for the living, grantors make gifts with the expectation they will be used in the requested manner.  Thus, if their intent is not respected, people may not make gifts to charity.
· Cultural changes/changed circumstances.
· Productivity of present possessor. Increased mortgage-ability allows present possessor to use the property as collateral for investment and improvement.
D. The Rule Against Perpetuities (612)
· Rule: “No interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation of the interest.” (A person can control the use of property for one generation into the future plus the next generation up to the traditional age of majority.)

· The timeline begins upon creation of the interest.

· The measuring lives (1st generation) must be reasonably knowable (e.g., cannot use “all the residents of N.Y.” or “everyone in the NYC phonebook.”)

· Generally, assume that “unborn widow” or “fertile octogenarian” situations will not arise.

· Exception: the “rule of two charities” – for a gift to one charity, even if an executory interest in a second charity will not vest within the perpetuities period, it will not be invalidated under RAP.

· RAP Test:

· 1. What is the future interest? 

· If contingent remainder, vested remainder subject to open, or executory interest -> go to step 2.
· If not, it is not subject to the RAP.
· 2. Are the measuring lives in being at the time of the grant?  

· If not, it is invalid under RAP.
· If yes -> go to step 3.
· 3. Will the condition necessarily vest within 21 years of the last death of the measuring life?
· If not, it is invalid under RAP.

· If yes, it is valid under RAP.
·  (A common-law alternative rule evaluates the reasonableness of restraint on alienability not by passage of time by based upon the restraint’s duration, purpose, and designated method for fixing the purchase price. (624’2)).
· Rationale: 
· The people two generations into the future are the only people whom a testator could have any knowledge of or benevolence toward.  Testator is allowed to control those he knows (b/c he knows their proclivities) and their children b/c their minors and need protection.

· Balance this against the removal of uncertainty that would otherwise result if interests vest too remotely and the limitation of dead hand rule (see Sec. D below).  “[I]t is socially undesirable for property to be inalienable for an unreasonable period of time.” Symphony Space (623’4j).
· To remove uncertainty:

· For a contingent remainder - the identity of the taker must be known and all conditions satisfied;
· For an executory interest - the interest holder must take possession (cutting short the prior interest);

· For a vested remainder subject to partial divestment (subject to open) - for a class gift, the class must be closed.

· Protection against RAP: 

· Parties insert “perpetuities savings clauses” into the relevant instrument.

· Courts reinterpret documents to avoid invalidation under RAP.

· Reform approaches:

· (i) Wait and see for the common-law RAP period (or some related period).

· (ii) Wait and see for the common-law period or 90 years.

· (iii) Interpretation and Implication (e.g. not invalidating, using an all-or-nothing approach, a vested remainder subject to open because a member of the class might vest too remotely; instead, just that member’s interest fails.)

· Uniform Statutory Rule Against Perpetuities (USRAP) combines (ii) and (iii):

· In part, provides for cy pres approach, where an interested person can petition a court to “reform a disposition in the manner that most closely approximates the transferor’s manifested plan of distribution and is within the 90 years allowed.”

· Simply prohibit the suspension of the power of alienation.

· Practice Problems (617):

· 1. to H College, as long as it used for instructional purposes; then to my son A and his heirs. 

· H - Fee simple subject to executory limitation. 
· A – executory limitation - Invalid (e.g. A has a child A’, A dies after O, and H fails the condition more than 21 years after A dies, the property is willed to go to A’, who was not in being when the interest was created).  
· Thus, trying to create an executory limitation but probably creates a determinable, leaving H a possibility of reverter.
· 2. to A; but if marijuana is inhaled on the premises, then O has right to reenter. Valid FSSCS.
· B/c the right of entry is retained by the grantor, it is vested, and therefore not subject to RAP.
· 3. to A; but if marijuana is inhaled on the premises, then to B and her heirs. 
· A – FSEL 

· B – executory limitation – invalid under RAP for the same as #1.
· Thus, A is left with a FSA.
· 4. to A for life, then to B’s grandchildren who reach the age of 21 (and B has died at the time the interest is created). 
· A – LE in FS

· B’s GC – contingent remainders – subject to RAP, but valid (Since B is dead, he can’t have any more children; so their lives are all in existence at the time of the grant, and their children will all be 21 w/in 21 yrs of their deaths.)
· O - reversion
· 5. to A for life, then to my grandchildren who graduate from high school (O has children B and C but no grandchildren at the time of the grant). 
· A – LE

· Gc – contingent remainders – invalid by RAP (b/c O could have another child after the devise or grant, and that child’s child may not graduate w/in 21 yrs of the death of the last life in being/measuring life).

· O – reversion
· 6. “ “ except by devise (grant of real estate in a will).
· A – LE

· Gc – contingent remainders – invalid by RAP (Although O can’t have any more children after his death, his Gc will not necessarily graduate from high school w/in 21 yrs of the death of the last measuring life).
· O - reversion
VI. Mediating Conflicts Between Co-Owners/ Concurrent Interests (633)
· When property is co-owned, costs are only partially internalized to each owner.

· Thus, norms for proper use arise, possibly formalized in a contract, to regulate the use and care of the property.

· The law also provides remedies, such as an accounting in partition (equitable division).

· An alternative to concurrent ownership is forming a partnership or corporation that owns the property; issues are then resolved through partnership or corporation law.

· Types of estate divisions:

· Horizontal divisions over time.

· Vertical divisions at any given moment in time – each possessory interest holder has an equal right to possession. 

· Combined divisions (e.g. concurrent life estates).

· Types of Co-ownership

· Tenancy in Common

· Default conveyance (e.g. “to A and B.”)

· Each tenant in common has a separate but undivided interest:

· Separate = independently descendible, conveyable, and devisable

· Undivided = the right to possess the whole property.

· Share of rent/profit and taxes determined by percentage share of interest.

· Joint Tenancy

· Conveyed explicitly (e.g. “to A and B as joint tenants with right of survivorship and not as tenants in common.”)

· Like a tenancy in common, each joint tenant has a separate but undivided interest.

· Right of survivorship: 
· Unlike a tenancy in common, a surviving joint tenant automatically acquires the interest of another joint tenant when the other tenant dies.

· Avoids probate, which is costly, cumbersome, and time-consuming.

· Requirements, the four “unities”:

· Time – each interest must be acquired or vest simultaneously.

· Title – each must be acquired by the same interest or adverse poss’n, not intestate succession or other act of law.

· Interest – each must be alike (although does not have to be identical fractional shares); e.g. fee simple, life estate.

· Right to Possession (the only requirement for a Tenancy in Common) – each must have the right to possess the whole.

· Problem: Both have the right, but both cannot always exercise it.

· Severance – A transfer or attachment of one interest can sever a joint tenancy by destroying one of the unities, thus leaving a tenancy in common.
· But courts are reluctant to find a severance unless the parties clearly intended to destroy the right of survivorship.
· Best used only for close relationships.

· Tenancy by the Entirety

· Conveyed explicitly (e.g. “to A and B as tenants by the entirety.”)

· Only available for married couples (marriage is the “fifth unity.”)

· Only exists in a minority of states.

· Like a tenancy in common and a joint tenancy, except some states only allow a unilateral transfer or encumberment of one spouse’s property without consent of the other.

· No unilateral exit, except divorce.  (Although, both spouses can convey to a third person, or “straw,” and the straw can convey back to them as tenants in common.)

· Community Property

· In limited jurisdictions, each spouse automatically obtains a right to possess any property acquired during marriage or any property acquired prior to marriage that commingles with community property.

· Spouses are generally limited from transferring or encumbering community property without the consent of the other spouse.

· Community property is subject to equal division upon divorce.

· Joint Tenancy in Bank Accounts (657)
· Reduced costs by simplified format: Typically banks use a “one-size-fits-all” approach to diverse situations in order to avoid the risks and costs, such as extensive fact-finding for thousands of small accounts, that go along with more complicated arrangements.

· Like joint tenancy of real property, a right of survivorship exists.

· Unlike joint tenancy of real property, either party can alienate the whole (withdraw the amount of the entire account) without permission of the other.

· Each tenant has:

· a present alienable interest in one half of the fund,

· a present inalienable and inchoate interest of the whole, contingent upon his survivorship

· Choosing the best type of co-ownership

· Joint tenancy with right of survivorship avoids probate.

· Joint tenancy and tenancy by the entirety can afford protection from creditors.

· Tax implications vary.

· Options for Exercising Leverage among Co-Tenants (643):

· Voice – using formal or informal means to express dissatisfaction and agitate for change.

· Loyalty – incentivizing participants to avoid leaving but to leave quietly if they do.

· Exit – by partition; the threat of exit can also be used strategically.

A. Parting Ways/Partition/Exit (637)
· No reason or justification needed.
· Can be requested at any time by a common or joint tenant.

· Available to tenants by the entirety only by conversion of the property into a tenancy in common or joint tenancy by mutual agreement or by divorce.

· Types:

· Partition in kind = division of the property.

· “Owelty” may be required to correct imbalances.

· Partition in sale = forced sale of the land, followed by a division among the tenants of the profits realized from the sale.

· Despite the black-letter rule below, in practice, courts usually treat land as a fungible asset and order partition in sale, except in cases of very strong personality interests, because partition in kind involves surveying and other costs.

· With present and future interests, current parties are not usually allowed to force a sale.  The reasoning is that the future interest is too uncertain, and an unknown future interest may have a different desire.  But, should someone who may not even have been born yet have a say?

· Why should courts get involved at all?  Usually, parties are in familial conflict and are not acting rationally.  Secondly, some parties may be better situated due to money and resources.  Also, generally speaking, the system prefers a single owner over concurrent interests.

· A partition in kind is favored over a partition in sale. (“[A] sale of one’s property without consent is an extreme exercise of power warranted only in clear cases.”) The party seeking a partition in sale over a partition in kind has the burden of proving that:

· (1) Partition in kind would be impracticable or inequitable, or
· (2) the interests of all owners would be better promoted (not prejudiced) with a partition by sale. Delfino v. Vealencis, Conn. (1980), 637 TA \l "Delfino v. Vealencis, Conn. (1980), 637" \s "Delfino" \c 1 :

· Facts/Proc: Trial court ordered a partition by sale after concluding that a partition in kind would not be “feasible” because D’s garbage removal business would conflict with the plans that Ps’ have for their 2/3rd portion of the land. Reversed.

· Reasoning:

· Trial ct erred in inferring that D would probably be unable to continue her business in the future and that the city’s planning commission would probably not approve a subdivision plan for the remainder of the property if D’s business were to continue.

· Trial ct failed to give due consideration to D’s actual and exclusive possession of the land, the fact that her home is on the land, and that her business depends upon the land.  [Note that this did not make the land physically impractical to partition.  The land would not lose all of its value if partitioned.]
· Notes:

· Let’s say D did not have a trash business; what reasons would Ps have for wanting a partition by sale rather than a partition in kind?  Ps could obtain D’s portion of the property at auction, which would presumably be cheaper than purchasing it directly from D.  This is a common problem with concurrent interest property where only one party can force a partition by sale; thus, the party with more liquidity can buy out less liquid cotenants.
· A historical problem among families of black farmers, who typically died intestate, was that their land ended up in a very fractionated state generations later.  For example, a family member who owned 1/30th of the land was planning to move, and a prospective buyer offers them a “generous” price; they sell the land to the buyer, and the buyer later forces a partition by sale to buy the remaining land at auction.

· Consider that D may not be able to move her business within the city due to a limitation of commercial properties available.

· Even though a court may try to respect personality interests, a partition in kind does not always allocate, for example, the same plot of land that a person was living on prior to the partition.

· Measure of Efficiency: Pareto optimality (everyone’s better off and nobody’s worse off) vs. Kaldor-Hicks optimality (the party or parties that are better off are better off by more than other parties are worse off; thus, those made better off could compensate those who end up worse off).  
· Property law typically imposes K-H b/c Pareto optimality gives one party a veto-power that interferes with commerce.  However, it does not require the better-off party to compensate the worse-off party.
· In this case, the trial ct focused upon the value of the whole and didn’t worry about distributional concerns.  The appellate court seemed more concerned about the value of D’s personality interests.

· On remand, the trial court granted D with less than what she was probably owed.  Furthermore, they ordered her to pay Ps as if D were creating a nuisance, even though no harm has occurred yet and even though D’s use is perfectly legal.
B. Settling Up (645)

· If ousted from possession of common property, a co-tenant can sue for his share of rents and profits.  To establish ouster, P must establish that D (cotenant) has used the property in such a way that necessarily denies P from exercising his rights in the property.  Gillmor (Florence) v. Gillmor (Edward Leslie), Utah (1984), 645 TA \l "Gillmor (Florence) v. Gillmor (Edward Leslie), Utah (1984), 645" \s "Gillmor v. Gillmor" \c 1 :
· Facts/Proc: After Frank died, he left his half of the property to C. Frank and D.  After Edward died, he left his half to P.  P sued D for imputed rent, claiming that D ousted P from exercising her right to use the property.  J for P. Af’d but remanded for a modification of the reward.
· Reasoning:

· D exercised exclusive possession of the property with his cattle.

· When P requested D to change his pattern of use so that she could graze cattle but that the land would not be overgrazed, D refused.

· Regardless of whether D resorts to force or destruction of property, a cotenant is entitled to relief when she “makes a clear, unequivocal demand to use land that is in the exclusive possession of another cotenant, and that cotenant refuses to accommodate the other tenant’s right to use the land . . .”
· Regarding the damages, they should be reduced by the cost of repairing a fence and ditch.
· Notes:

· Would P have been eligible for partition in kind?  Although the land is relatively easy to divide, dividing it would decrease the value because grazing animals may not be possible with less land.

· Issues raised by Accounting:

· Rents from third parties. If one tenant leases, the profit is divided among co-tenants.

· Generally, the tenant-in-possession does not have to pay rent to the tenant-out-of-possession, unless the former ousts the latter, b/c both have a right to live there.  Thus, refusing to pay rent does not constitute an ouster.  
· However, refusing to rent to a third-party may constitute an ouster in some jxns.
· Note if a tenant-in-possession requests the value of improvements at an accounting, the value may be discounted by rental value for his use.

· Repairs

· Improvements – value, not cost.
· Necessary payments, such as taxes, to avoid loss.

· Action for Contribution – during the co-tenancy; generally, not allowed unless a loss of property will result.

· Action for Accounting – following a partition.

· A cotenant in sole possession is not entitled to compensation by the other cotenants for repairs or improvements unless:

· the cotenants not in possession consented to the repairs/improvements,

· the cotenants not in possession knew of the repairs/improvements and permitted them,

· the cotenant in possession acted in good faith “with the bona fide belief that he was the sole owner of the property,”

· the repairs were necessary to preserve or protect the common property.

C. Severance (650)

· A joint tenancy is not severed when less than all of the joint tenants mortgage their interest(s) in the property, since a mortgage is more of a lien than a full conveyance of title (a “limited title” view) and does not destroy any of the four unities.  Harms v. Sprague, Ill. (1984), 650 TA \l "Harms v. Sprague, Ill. (1984), 650" \s "Harms v. Sprague" \c 1 :

· Facts/Proc: William and John Harms had joint tenancy with right of survivorship.  John mortgaged his interest on a loan that he and his friend Sprague took out to buy another property.  When John died, he left all his property to Sprague.  As a result, Sprague refused to give title to William Harms.  William sued to quiet title.

· Holding: Because the mortgage does not sever the joint tenancy, William obtained, by his right of survivorship, John’s interest upon John’s death and became the sole owner of the estate in its entirety.  The mortgage became nullified upon John’s death, since his interest ceased to exist.
· Notes:

· If the mortgage had severed the joint tenancy, John’s interest could pass via his will to his friend b/c William’s right of survivorship would have been nullified.

· How else might the court have thought about this situation other than whether or not title was transferred?  Expectancy theory: What did the parties expect?  E.g., did John expect that his mortgage severed the joint tenancy, or did the lenders believe so?  None probably did.

· Policy concern: Transaction costs are increased if courts force lenders to obtain agreement for a mortgage with all co-tenants; privacy issues are also raised by bringing in parties that were not necessarily involved in the initial transaction.  Consider that we would not necessarily want non-spouses to be required to get involved in their co-tenant’s business.  On the other hand, we want to protect unsophisticated lenders such as the couple that secured the mortgage, who probably did not realize that John’s interest was limited.

· What happens to the mortgage when the co-tenant who obtained the mortgage dies?  Does the mortgage now cover the entire interest, given the right of survivorship?  Or does only the initial portion of the property remain mortgaged?

· What if William had died?  Courts tend to favor creditors and allow the mortgage to then cover the entire interest.

· A joint tenancy cannot be severed through a will.

· A joint tenancy cannot be severed in secret, generally, in order to protect against fraud due to lack of registration; but, what if informing the co-tenant would place the severer in danger?  To address both concerns, a joint tenant is generally allowed to convey to a straw who can then convey the property back to the severer as a tenant in common.

· Problem: the non-severer would reasonably assume that a will is unnecessary due to the joint tenancy, which is, in fact, no longer in existence.

· Joint Savings Accounts:

· During the lifetime of both joint tenants in a savings account, either tenant can withdraw money unilaterally but will owe relief to the other for the amount withdrawn beyond his moiety (his half of the fund).  In re Estate of Filfiley (joint bank acct), 658 TA \l "In re Estate of Filfiley (joint bank acct), 658" \s "In re Estate of Filfiley" \c 1 .

· “The unilateral withdrawal of one joint tenant of less than his moiety severs the joint tenancy as to the portion withdrawn but it does not terminate the . . . right of survivorship.” In re Estate of Filfiley TA \s "In re Estate of Filfiley" .

· If one of the co-tenants dies, the living co-tenant obtains an interest in the entire fund by right of survivorship (unless the estate proves fraud, undue influence, or a prior agreement that the funds were not held as a true joint tenancy).  If the deceased had withdrawn above her moiety, such a transaction would be nullified, and the survivor would be entitled to the entire amount in the account prior to the withdrawal.  In re Estate of Filfiley TA \s "In re Estate of Filfiley" :
· Facts:  On the day before her mother, Mrs. Filfiley, died, Alice withdrew the entire account of $19,000 from their joint bank account and deposited into her own account.  Mr. Filfiley filed a notice of election to take against Mrs. Filfiley’s will and sought to bring the entire account into the estate.  Even though A withdrew more than her moiety, thus nullifying the transaction, she still was entitled to the whole account upon Mrs. F’s death because of A’s right of survivorship.
· Alternative approach (Kleinberg v. Heller, NY, 663n1): Highly fact-specific balancing test. (664n3 suggests that banks should not have to make fact-specific determinations about whether a joint tenant can withdraw or not, but courts could do so when a dispute arises.)

D. Marital Property Interests (a “New Property”)
· A license obtained as a result of support from one’s spouse becomes marital property and, as such, is subject to equitable distribution upon divorce.  O’Brien v. O’Brien, NY, 665 TA \l "O’Brien v. O’Brien, NY, 665" \s "O’Brien v. O’Brien, NY, 665" \c 1 :
· Facts:  Mr. O’Brien obtained a license to practice medicine shortly before he and Mrs. O’Brien divorced.  During their marriage, the parties moved to Mexico so that Mr. O’Brien could attend medical school, and Mrs. O’Brien contributed 76% of both parties’ income.

· Notes:

· Why should we or shouldn’t we consider the license as property? 
· i. Labor theory: The spouse contributed her labor to provide for the other spouse and may have forsaken the ability to further her own career.

· ii. Productivity theory: We want to reward this type of investment b/c the product is useful to society.

· iii. Reliance and expectation – Mrs. forsook the ability to further her career and increase her earning potential with the expectation that her efforts would be rewarded by her husband’s increased earning potential.
· iv. Efficiency?

· What should be the default rule vs. when should rules be made explicit?

· Should marital property be considered within the context of contract law?  Consider that you work for a few years for a law firm then go back to get an LLM in taxation, for which the firm pays for.  Once you obtain your degree, you serve a notice of resignation.  The firm could argue that it is entitled to some of the added value that you obtained as a result of the education, based upon their expectation.  Should the same logic be applied to a marriage?  Are the expectations the same (a forever covenant vs. a limited partnership).
· Policy concerns:

· We want to recognize new property, such as medical licenses.

· Do we want to use endgame-strategy rules or relationship-building rules?

· We want to encourage people to invest in others.

· Concern about commodification of sacrifice and the cheapening that results.

· Should we focus on the value of the expected future earnings or the lost earnings?  How do we determine the values?
VIII. Entity Property: Landlord-Tenant Law (684)

· We could think of leases like a life estate with a reversion.  But why don’t we? What are the differences?
· Future interest holder (L) probably has more of a managerial role b/c they will probably get the property back sooner.  As a result, they have more tools than a future interest holder in regard to a life estate.  Also, because the L has a higher value for his future interest since it is likely to materialize sooner; thus, his interests are more in line with T’s and will strive to make T happy, in theory.

· Remaindermen generally do not have much of a relationship with the present possessor, as opposed to an ongoing relationship that landlords typically have with tenants.

· Leases are often used more as a management tool, rather than a grant of property.

· Why own?

· Predictability of costs.

· Tax-benefits.

· Investment potential.

· Control over property

· Why have leases rather than ownership?  Why do we have long-term commercial leases but not residential leases?

· Flexibility; minimize risks (neighborhood goes bad; ability to move).
· Less responsibility.

· Allow specialization

· Lease types:

· Term of years: fixed end-time.

· Periodic tenancy: automatically rolls over for a stated period of time (e.g. month-to-month lease).

· Tenancy at will: terminable at any time by either party for any reason.

· Tenancy at sufferance: tenant, who once had rightful possession, holds over after the right has ended (e.g. due to nonpayment of rent).

A. Original Understanding of the Lease

· Independent Covenants & Caveat Lessee
· When a tenant has entered into a covenant to pay rent, he is obligated to that covenant even if he is no longer able, through no fault of the landlord, to receive the benefit of the agreement.  Paradine v. Jane, Eng., 691 TA \l "Paradine v. Jane, Eng., 691" \s "Paradine v. Jane" \c 1  (Prince’s occupation of property forced T out of the home, and he did not pay rent for three years).
· Reasoning: Just as a tenant receives the benefit of increased value (e.g. increased crop prices) without sharing it with the landlord, he bears the risk of decreased value. (T obtained temporary ownership).

· Notes:

· Broadening the rule, one party’s nonperformance does not excuse the other party from performing his covenant(s) (in the absence of a forfeiture clause).  Rather than a reciprocal nonperformance, T’s or L’s remedy for breach, under the independent covenants model, would be to sue.
· Legislation in most jxns has limited the scope of the common law rule so that losses from destruction (by fire, earthquake, flood, war, etc.) generally terminates the lease, releasing the tenant from covenant to pay rent.  Alternatively, courts have held that the contract doctrines of impossibility and frustration of purpose may apply to relieve a tenant of further obligations when the premises are destroyed.

· Default rule: Generally, though, the allocation of risk of casualty loss is a default rule subject to contractual modification.

· In the absence of an implied warranty of fitness, a tenant is liable for rent upon land, even if that land become unfit for his intended use, as long as the landlord was not at fault or aware of the defect.  Sutton v. Temple, Eng. (1843), 696 TA \l "Sutton v. Temple, Eng. (1843), 696" \s "Sutton v. Temple" \c 1 :
· Facts: Lessee’s cows died from paint on the land, so when L sued for nonpayment of rent, T’s defended that he could not have enjoyment of the land for the purpose for which it was leased.

· Reasoning:

· Distinguished from Smith v. Marrable, where the L was found to have an obligation to provide personal property (furniture) in a condition fit for use because the lease was short-term for a furnished apt with the obvious purpose of enjoying the personal property.

· Notes:

· Policy considerations for determining the best default rule
· Incentive structure

· Expectations/intent

· Access to information/ability to inspect – T or L?

· about the condition of the land

· about T’s intended purpose

· Usage – commercial or residential?

· Length of lease – short-term vs. long-term

· Bargaining power – ability for collective action vs. efficiency

· Partial physical eviction, even if it does not make a property unusable for the purpose for which it was leased, can sever an independent covenant and suspend rent because the L has breached an implied warranty of quiet enjoyment by interfering with the T’s right to possession of the whole property.  Such eviction does not end the lease and sever other covenants, such as the covenant to repair. Smith v. McEnany, Mass. (1897), 694 TA \l "Smith v. McEnany, Mass. (1897), 694" \s "Smith v. McEnany" \c 1 :

· Facts: McEnany rented property with a shed to store his wagons in from Smith.  S built a brick wall for a building on adjacent land, and the wall encroached upon the property in question by about 1-2 feet for a length of about 30 ft.  When S sued for rent and breach of covenant to repair, M defended that S had evicted him by taking away a portion of the land he had leased.

· Reasoning: 
· In line with the conveyance paradigm of leases, rather than the contract paradigm, when the L breaks the covenant of allowing T the whole of the premises, T’s rent is suspended.

· Why such a strict rule?  Akin to the strict rule about the right to exclusion possessed by an owner.  (Under a conveyance paradigm, T is the owner.)

· Constructive eviction 
· (not physical eviction but “might as well be”), which severs a tenant’s covenant to pay rent, could be:

· (i) landlord misfeasance sufficiently severe enough that it would cause a reasonable tenant to vacate due to deprivation of the T’s enjoyment or occupation of at least part of the leased premises.

· (ii) landlord nonfeasance,

· (a) when L breaches a duty specified in the lease, or

· (b) when L allows for the creation of a situation described in (i) and has a right to control objectionable conditions (even those created by a third party) but does not exercise that right.  Blackett v. Olanoff, Mass. (1977), 703 TA \l "Blackett v. Olanoff, Mass. (1977), 703" \s "Blackett v. Olanoff" \c 1 :

· Facts: L entered into a lease for a nightclub/lounge in a building adjacent to Ts’ residential building, which L also owned.  The lounge’s patrons created noise that interfered with Ts’ quiet enjoyment, despite a clause in the lease that required any noise from the lounge not disturb tenants of the adjacent building.  In response to L’s complaints to the lounge, the noise abated at times, but it nevertheless occurred at other times.
· Notes:

· 3dP Crimes: If L has reason to know of the possibility of criminal activity, and does not take reasonable action to try and prevent it, L could be liable for 3dP criminal activity.

· Partial constructive eviction can sever an independent covenant in some jxns.

· Proving constructive eviction:

· T has to have left the property, which leads to problems in many cases:

· If the ct finds T was not constructively evicted, he then owes back rent, may be liable for lack of notice of vacating the premises, and he has been paying to live elsewhere.

· Generally, T doesn’t want to move but just wants L to remedy the situation, such as by making needed repairs.

· L is not forced to make repairs or allow T to move back in.

· L could retaliate by not renewing a month-to-month lease (under a periodic tenancy or tenancy-at-will).

· If T is allowed damages, how to calculate and prove the value?

· One solution to the problems with const.evic. is to allow T a declaratory judgment or temporary injunction, although this could be expensive and take too long.  Some courts have allowed a finding of c.e. w/o vacating of the apt. (706n4).
· Constructive eviction may not address problems that were in existence at the time the lease was initiated.  For this, Ts must rely on IWH (see section below).
· Surrender

· - can sever T’s covenant to pay rent, 
· - occurs when:

· (1) T offers a surrender by vacating the premises with no intent to return and L accepts the surrender by taking action that is inconsistent with T’s continuing right to the leasehold interest (e.g. changing the locks or reletting the unit); but

· (2) Under a “reenter and relet” clause (as in In re Kerr TA \l "In re Kerr" \s "In re Kerr" \c 1 , SDNY (1939), 707), T is generally liable for the remainder of his lease during which the premises is not relet, although the L has a duty to mitigate damages.
· In re Kerr TA \s "In re Kerr"  – Facts: During the Great Depression, Ts entered a two-year lease but only paid on it for two months before defaulting on 4/01/37; shortly afterward, they entered bankruptcy.  L entered another lease for the same premises on 5/06/37 for a term ending two years after the end of the initial lease with Ts.  Ls also agreed to no rent for the first three month, and a reduced rate beyond that.  After L sued and won in bankruptcy court, the trustee of T’s bankruptcy brought this action.  L contended that the “reenter and relet” clause in the Ts’ lease allowed L to make a lease on Ts’ behalf for the remainder of Ts’ lease without accepting Ts’ surrender.  The court disagreed and found that L’s making of a lease that extended beyond the original end date meant that L was acting on its own behalf and, therefore, accepted the surrender when it relet the unit.
· Notes:

· Justifications for Surrender Doctrine:

· If T is known to be bankrupt, the L won’t be able to obtain money by a judgment anyway.

· In the above case, the re-letting provision made the covenants dependent.

· Why did the court release T for all rent even though L was not going to make up for the shortfall by the subsequent T’s rent?

· To disincentivize strategic behavior by L.
B. Dependent Covenants (The Landlord-Tenant Revolution)

· When a breach of a covenant is so substantial as to go to the whole of the consideration (by defeating the entire object of the lease), the other party is excused from performance (e.g. paying rent) b/c it is a dependent covenant.  Medico-Dental Building v. Horton, Cal. (1942), 712 TA \l "Medico-Dental Building v. Horton, Cal. (1942), 712" \s "Medico-Dental Building" \c 1 :

· Facts: Under a sixteen-year lease with Horton & Converse obtained the exclusive right to maintain a pharmacy in their building.  When the lessor, Medico-Dental, learned of another tenant’s selling pharmaceuticals, the L said he could not stop that tenant’s actions.  T stopped paying rent, and L sued.  Judgment for T (D) affirmed.
· Notes:

· Look to parties’ intentions to determine if a covenant is dependent.

· Options for party not in breach:

· a) Rescind (e.g. stop paying rent)

· b) Complete lease and sue for damages (e.g. lost profit)

· c) Consider the contract breached and sue for expectation damages.


· Advantages of contract law over property law:

· Since multi-tenant building, complex interactions – better handled by flexible remedies rather than the simple exclusion postulates of property law.

· IWH - Implied Warranty of Habitability (nonwaivable): T’s obligation to pay rent in a residential, urban leasehold is dependent upon L’s fulfillment of health and safety obligations under a nonwaivable implied warranty of habitability. Javins v. First Nt’l Realty Corp., D.C. (1979), 719 TA \l "Javins v. First Nt’l Realty Corp., D.C. (1979), 719" \s "Javins" \c 1 : 

· Court held that Ls are required to maintain the premises in compliance with housing regulations.  Thus, T is excused from paying rent due to a breach of iwh when:
· (i) the alleged violations occurred during the period of non-payment, and

· (ii) L’s breach was substantial enough to justify non-payment or rent.
· IWH does not necessarily apply for single-family homes, particularly in rural areas.
· Remedies available for breach of iwh:

· (i) rescission of lease by T, allowing T to vacate w/o paying rent and sue for damages.
· (ii) T remain in possession and sue for specific performance (e.g. repairs) – but courts don’t like to remain involved with parties long-term and monitor performance.

· (iii) T remain in possession and sue for damages – but how to calculate?

· (iv) T can assert breach of iwh as a defense to unpaid rent or eviction proceedings; again, how to calculate the set-off to rent?

· (v) T is allowed to withhold rent until a condition is met (e.g. the violation is corrected or T arranges for repair).
· (vi) T repairs and deducts the cost as a set-off from rent, but

· T may not be able to access the necessary areas of the building, T may not have access to necessary financing for the repair, T may end up bearing unreimbursed costs, and T could incur liability for repairs if harm later results.

· How to calculate remedies (see 730n7):

· Damages could include foreseeable consequential damages, including moving expenses or hotel expenses.

· (1) Subtract the value of the damaged apartment (DA) from the rent reserved (RR), which is the agreed-upon rental payment.

· But due to the efficiency of rental markets, they tend to account for the damaged condition of apartments in the RR, despite the unwaivability of IWH.  Thus, Ts may receive $0 damages under this method.

· (2) Subtract the DA from the fair market value if the apartment were in compliance (FMV)

· But, for the reasons noted above, this may result in a windfall for the T that s/he did not bargain for. (using #s below, damages would be 1500-750 = $750).
· Also, it may be difficult to determine FMV if comparable apartments are also not in compliance with code.

· (iii) Percentage Reduction formula: [(FMV – DA)/FMV] * RR 

· {or (RR/FMV) * damages, where damages = FMV-DA}
· Ex: FMV is $1500, DA is $750, and RR is $1000,

· Damages/reduction = [(1500-750)/1500]*1000 = (1/2)*1000 = $500
· Problem with this method is that Ls may get away with low RRs on the assumption that 
· Policy considerations for changing from the feudal “no implied repair” rule:

· Efficiency: Enforcement of the housing code can be improved by shifting the burden to Ls to make repairs.  But who will ultimately pay for the increased responsibility?

· Specialization: Although leasehold law developed in relation to rural leases for land, most urban lessees are less knowledgeable and less able to make repairs than Ls.

· Resources: L is better able to access common areas and is more likely to have the proper tools for repair.

· Expectations: Ts expect that the condition of the property will be maintained at the same level as it was in when initially leased (or will be repaired, if L has led them to believe as such).  As in Smith v. Marrable (discussed in Sutton), Ts reasonably expect property in good repair for short-term leases, especially for furnished units.

· Labor: Ts short-term interest in the land does not justify investing as much into it as compared to the L.

· Cheapest Cost Avoider: L is able to inspect for and be aware of problems more easily.
· Relative bargaining power: Due to a lack of legal sophistication, Ts are not likely to have the same bargaining power as a L, who makes a living with leases.  

· What constitutes a breach of IWH?

· A violation of the housing code – not necessarily if the violation results in de minimus impairment to habitability or is related to cosmetic issues rather than safety or health issues.

· Critique – The building code was not intended to provide a warranty of habitability and does not necessarily reflect safety issues because it is the product of political processes, involving compromises among interest groups (e.g. a requirement to use PVC pipe rather than metal pipe due to lobbying by a PVC pipe mfg).

· Some courts, regardless of the housing code, look to habitability concerns:

· the nature of the defect (re: safety or health rather than cosmetic)

· the length of time the defect has persisted/ length of time L has had to repair (was notice provided to L?)
· the age of structure/difficulty to maintain

· Did T play a role in causing the damage?

· What was the rent?

· advantage of this factor – T may have agreed to a lower rent in exchange for waiving the IWH, even though it is technically unwaivable.
· disadvantage – L may use unresponsiveness to push out low-rent Ts; also, allows IWH to be waived, contrary to Javins rule.

· Was the damage caused by building staff or L’s failure to coordinate or agree with staff?

· Should IWH be waivable?

· Disadvantages to waivability

· (i) External costs may be imposed and Ts won’t take that into account; (e.g. lost productivity, broken windows indicate a lack of control or enforcement and may undermine deterrence of crime, health effects to children or elderly)

· (ii) T’s risk assessment is not likely to be accurate

· Counter: We don’t force people to get medical help or go to college, for which the same arguments could be made.

· Advantages of waivability

· (i) Respects choice of Ts to prioritize differently.

· (ii) Recognizes that the costs of IWH may be borne by Ts and that personality issues may affect efficiency.

· Problems:

· Is placing the burden upon Ls fairer than placing it upon society as a whole? 

· The above policy considerations are not as strong in relation to 1-4 family tenancies managed by a city dweller who also lacks knowledge of how to make repairs.  

· Research indicates that the subset of “slumlord” Ls taking advantage of poor Ts represents only a small subset of residential, urban leases.
· If an asymmetric information problem is part of the issue, requiring disclosure is the usual method of addressing such an issue.

· Consider that the lack of housing code enforcement by the agency tasked with enforcing it reflects a discretionary judgment that Ls will abandon building if forced to comply strictly with the code, resulting in City control and/or higher rent, neither of which is a solution to the underlying problems.  The nonwaivable iwh does not allow for such discretion or flexibility, other than T’s decision of whether or not to pursue legal action, which has its own costs.

· Institutional competency: Although the legislature (City Council?) and the regulatory scheme did not provide for a private right of action to enforce code violations, the Court enacted one via judicial fiat.

· If we analogize to the implied warranty of fitness under contract law, how could the iwh be strengthened as a rule?
· Make it depend upon whether L is a repeat player or not.
· Make it a default rule, not unwaivable/mandatory.

· Limit L’s continued obligation to repair, especially regarding routing wear and tear.

· Illegal Lease Doctrine:

· If L enters a lease for a property that is in violation of the housing code, the lease is considered void, and unpaid rent is not due.

· The doctrine of IWH is favored over the illegal lease doctrine in residential settings because a determination of an illegal lease causes a T who remains in possession of a property to become a tenant at will or a tenant at sufferance, subjecting him to eviction.  Also, under the illegal lease doctrine, T could still be liable for some rent under a quantum merit (unjust enrichment) argument.

· Retaliatory eviction: L cannot evict or not renew a lease based upon T’s allegations of noncompliance with housing code regulations (728).

C. The Economics of Landlord-Tenant Law (731)
· Does the IWH improve the welfare of low-income tenants, as it was intended to?

· Micro-economic theory argues that an IWH 

· increases the demand for low-cost housing (due to improved quality) while 

· decreasing the supply (due to increased costs of compliance), thus

· increasing rent, leading Ts possibly to “double up” if they can’t afford more rent.

· Legal scholars argued that the supply of low-cost housing is relatively static (inelastic) due to unusual factors in the low-cost apartment market; e.g.:

· Ts will refuse to “double up” or pay more rent (because they can’t afford to), but

· Ls will not exit the market due to sunk investment costs.

· Empirical evidence is scarce, but some research indicates that elderly indigent tenants fare better than African-American tenants.
· Landlord’s Duty to Mitigate (DtM)
· When a landlord seeks to recover rent from a tenant in default on a residential lease, the landlord has a duty to mitigate losses by making reasonable efforts to re-let the apartment, even though it was wrongfully vacated. Sommer v. Kridel, N.J. (1977), 735 TA \l "Sommer v. Kridel, N.J. (1977), 735" \s "Sommer v. Kridel" \c 1 :

· Facts: T signed lease on 3/10 for 5/1/72-4/30/74.  T sent letter dated 5/19/72 and unequivocally surrendered the lease.  L agreed to rent to a new tenant, starting 9/01/73.  L then sued T for the entirety of the lease. J -> P. R’d. R’d (J -> D, tenant).

· Reasoning:

· Prior law not requiring mitigation reflected the concept of a lease as a conveyance/transfer of a property interest which foreclosed control by the landlord.

· Modern trend has been to treat leases as contracts, rather than property interests, and to analyze them in light of the parties’ intentions.

· Although not the breaching party, the L bears the burden of proving that he used reasonable diligence in attempting to mitigate, since L will be in a better position to demonstrate as such.

· Notes:

· Default rule

· Problem: If L has other, comparable available units, is he obligated to re-let the vacant one before renting those?

· Why wouldn’t the L mitigate anyway, given the cost of suing T and the fact that T may be insolvent anyway?

· Cost of finding a new T and making repairs to re-let (depends upon the market and the condition of the unit)

· L doesn’t want to set a precedent that allows other Ts to escape their leases

· L may have other units that are vacant and is focused on renting those for a full lease period.

· L thinks he can rent to another T on his own behalf and receive rent from that T as well as the original T.
· When is a T better off under the Surrender Doctrine vs. the DtM doctrine?

· Hypo: T enters a 12 mo lease for $1000/mo but only pays 2 mos. before surrendering.  L does not act until mo. 5, after changing the locks at the end of mo. 4.  L finally rents for mos. 7-12 at $900/mo.

· Under the Surr Doct, L accepted T’s surrender offer when L changed the locks, so T owes $2000 (rent for mos. 3&4).

· Under DtM, the court would look to what was reasonable for L, so T would not likely be liable for L’s inaction in mos. 3&4, but T may still be liable for 5&6, advertising expenses to relet, and the $600 shortfall between T’s lease amount and the new T’s monthly rent.  So, T would be liable for at least $2600.
· Some courts allow Ts to argue in the alternative; thus, which ever method favors the T, the T is allowed to use that one.

· Rent Control:

· Rent freeze - prohibition against increasing the currently-charged rent:

· in anticipation of increased demand for rental housing,

· to protect tenants from unexpected hardships, and

· to prevent windfall profits for landlords.

· No vacancy decontrol, as discussed below.

· Rent Regulation/Stabilization 

· Allows for adjustments:

· “Fair rent” system enacts a set rent, determined by the government, based upon factors such as 

· L’s costs, 

· T’s ability to pay, and/or 

· rents charged for comparable uncontrolled units.

· Vacancy decontrol system 

· restricts rent increases while a particular T remains in possession of a particular unit, but usually

· allows for annual percentage increases in accordance with an index established by a regulatory body.

· If particular T vacates, L can adjust rent to market levels.

· L may also be able to increase rent based upon

· L hardship or

· significant improvements to the property.

· Benefits of Rent Regulation:

· Improves the efficiency of the market, which suffers failure because

· Apts are not fungible due to personhood interests

· But Ts have power, too, b/c renewing leases is less costly for Ls than finding a new T.

· Significant change in demand (due to war, hurricane, etc.)

· Lack of information; e.g. due to the uniqueness of apartments and the cost of searching for apartments in NY, Ls can charge premiums as a result of their monopolistic power.

· Housing market is skewed (supply and demand do not correlate according to assumptions of competition, fungible commodities, full information, and rational/profit-maximizing actors) b/c:

· (a) rent is only a portion of L’s profit, since increase in investment value plays a role as well;
· (b) Ls may be highly leveraged;

· (c) Large #s of renters compared to relatively few Ls (in contrast to an assumption of balance)

· (d) Ls share information and work together (through landlord organizations), leading to informal price-fixing.

· (e) Zoning rules limits Ls’ ability to build and, thereby, artificially decrease supply.

· Counter: No market is perfect, and rent regulation may disincentivize Ls from building more and increasing the supply, which would address some of the problem.
· Rent control allows for and encourages Ts to remain in communities, developing an attachment to their home and neighborhood (per Radin, 769).
· Creates a niche industry for attorneys (e.g., helping determine who gets a unit upon divorce).

· Costs of Rent Regulation:

· Increased system costs: 
· A system of comprehensive regulation and enforcement is required to maintain compliance with building codes, 
· in part b/c Ls have incentive to induce Ts to vacate, such as by withholding services,
· thus increasing the cost of rent.

· Decreased supply: Ls are incentivized to convert apartments to other uses, thus decreasing the supply of housing.

· Decreased quality: Ls are incentivized to allow the quality of housing to deteriorate, thus decreasing the supply of good quality housing.

· Decreased mobility: 

· Ts are incentivized to remain in their current apartments, even though 
· they might have better occupational prospects elsewhere,
· someone else may need the unit (e.g. a 3-bedroom apt) more (e.g. than grandma),

· sub-letting or requiring “key money” to move out is illegal.

· Cross-subsidy:

· Empirically, rent regulation reduces the aggregate wealth of society (it is not Kaldor-Hicks efficient) and does not have a redistributive effect.

· Within a building, tenants in non-regulated units pay for the artificially-depressed rent of regulated units.

· Decreased supply of non-controlled apartments tends to cause rent to increase in those buildings.

· Taxpayers pay for services to people who are made homeless.

· Income tax for Ls and property tax on buildings decreases due to lower rents.
· Possibility of inefficient increase

· if the regulatory body in charge of the increase wrongly assesses the market

· and because Ts do not have the same channel for expressing discontent (such as by moving).

· Empirically, outside of Manhattan, rates for rent-regulated units are higher than market rates.

· Class Notes:

· Market failure alone does not justify regulation b/c most markets are inefficient in some way.  Courts should consider the risk of regulation and alternatives to regulation.

D. Leasehold Transfers (746)
· Terms:
	Assignment

Fee simple -----------------------------------------------------------------------------------------------------(
Prime lease -------( 1st Assignment -------( 2nd Assignment -----------------

	Sub-Lease

Fee simple ----------------------------------------------------------------------------------------------------(
Prime lease ------------------------

Sub-lease -------------------

Sub-sublease ---------


· Assignment
· Structure: A portion of a fee simple is carved out to make a primary lease, which is alienated to create a (1st) assignment.  If the 1st assignment is alienated, it becomes a 2nd assignment, and so on.
· (At CL, if pT transfers all of his interest, courts interpreted the grant as an assignment.)
· No privity of contract between assignee and the original L (unless they have directly contracted or assignee has agreed to an “assumption”).

· Privity of estate between assignee and the original L b/c

· A’s interest is directly carved out of L’s

· A or L is in actual possession of the property.

· Assumption = 1st assignee agrees to be bound by the terms of pT’s original lease (to be bound by privity of estate and privity of contract).

· Novation = L and A agree to release pT from privity of contract liability
· Why isn’t an assignment like a life estate?  numerus clausus, want to keep things uncomplicated.
· Sub-Lease

· Structure: Out of a fee simple, L carves out a Prime lease, then Prime T carves out a Sub-lease, etc.
· (At CL, if pT retained any interest, even 1 day, courts interpreted the grant as a sub-lease.)
· No privity of contract between sub-lessee and the original L (unless they have directly contracted), but

· Privity of contract between primary lessee (pT) and L and

· Privity of contract between primary lessee (pT) and sub-lessee (sT)
· No privity of estate between sub-lessee and the L b/c

· sT’s interest is not directly carved out of L’s, even if

· sT or L is in actual possession of the property.

· Privity of estate between primary lessee and sub-lessee b/c

· sT’s interest is directly carved out of pT’s, and

· sT or pT is in actual possession of the property.

· Summary:

	Type
	Privity of Contract
	Privity of Estate

	Assignment

     w/ Assumption

     w/ Novation
	L-pT, pT-A1

+ L-A1

- L-pT
	L-A1

“  “

“  “

	Sub-Lease
	L-pT, pT-sT
	pT-sT


· Differences:

· For a sublease: If sT fails to pay rent, L can sue pT under privity of contract or privity of estate.  L cannot go against sT b/c no privity of contract or estate (except under a 3dP beneficiary argument).

· For an assignment: If sT fails to pay rent, L can sue sT under privity of contract (if there has been an assumption) or privity of estate.  L can go after pT under privity of conract, unless a novation has been effected.

· Under privity of estate: sT is liable for obligations that remain with the land (i.e. covenants that “touch and concern” the land) and that parties intended to run with the land (e.g. if pT agrees to water L’s plants, this does not run with the land).

· If pT wants a reversion, s/he should sublet rather than assign.

· Hypo:

· Prime T wants to exit before the end of a lease with L.  Should pT sublet or assign?

· If L is not as active in mgt of the land, he would prefer a sublease.  Conversely, he would prefer an assignment if he is active in the mgt of the land.

· If pT does not want to deal with the sT but wants them to deal directly with L, then pT would  prefer an assignment.
· (minority rule): Where a commercial lease provides for assignment only with the prior consent of the lessor, such consent may be withheld only where the lessor (primary tenant) has a commercially reasonable objection* to the assignment, even in the absence of a provision in the lease stating that consent to assignment will not be unreasonably withheld.  Kendall v. Ernest Pestana, Inc., Cal. (1985), 755 TA \l "Kendall v. Ernest Pestana, Inc., Cal. (1985), 755" \s "Kendall v. Pestana" \c 1 :

· * commercially reasonable is a question of fact, based upon:

· the financial responsibility of the proposed assignee,

· the suitability of the proposed use for the particular property,

· the legality of the proposed use,

· the need for alteration of the premises, and

· the nature of the occupancy (e.g., office, factory, clinic, etc.).

· (not so that the lessor may charge a higher rent or based solely upon personal taste, convenience, or sensibility)

· Facts: City of San Jose leased hangar space to Irving and Janice Perlitch, who entered a sub-lease with Robert Bixler.  After the Perlitches assigned their interest to Ernest Pestana, Inc, Bixler wanted to sell his business and assign his sub-lease to Jack Kendall and Grady and Vicki O’Hara.  Bixler’s sub-lease provided that consent from the lessor (pT) was needed to assign the sub-lease.  Pestana refused to consent unless the assignee agreed to pay an increase rent and agree to “other more onerous terms.”
· Reasoning:

· In favor of alienability (and in favor of allowing reasonable assignments):

· The law generally disfavors unreasonable restrictions on freedom (see Toscano)
· In our increasingly urban (and mobile) society, alienation contributes to progress and commerce.

· Especially in the commercial setting, relationships between lessors and lessees are increasingly impersonal.

· Lessee took the risk of a depression in the market value of his lease, so he should be able to get the benefit of the bargain (the “bonus value” of the lease) as well.

· A duty of good faith and fair dealing is inherent in all contracts, (and leases are interpreted more and more as contracts).
· Against alienability (and in favor of allowing lessor to restrict assignment arbitrarily):

· Preservation: The lessor is able to protect his reversionary interest.

· Performance of lease covenants: The lessor maintains more control over his ability to obtain income from the property.
· Freedom of contract.
· Reliance: Many parties have relied upon the old rule when making contracts.
· Notes:

· There is not usually a DtM in a commercial context, so arbitrary discretion re: assignment could be very detrimental to Ts.

· Map of the interests:

	City of SJ – fee simple -----------------------------------------------------------(

	leased to Perlitches ------assigned reversionary interest to Pestana

	Subleased to Bixler -------proposed assignment to Kendall


IX. Entity Property: Common-Interest Communities, including Co-ops & Condos
· Class Notes:

· Co-ops tend to be pre-war and condos more recent in NY.

· Historically, NY has condos due to racial and religious discrimination (against Jews) when laws began to restrict against the overt exercise of discrimination.  Presently, co-op boards are subject to the Fair Housing Act, although proving a violation is nearly impossible.

· Modern equivalent in suburban areas – home associations, planned communities.

· Overview (772-82)

· Types:

· Co-op: T owns shares in a corporation which owns the building, and T has a proprietary lease for the unit in which he lives. [corporate mortgage]
· Condo: T owns a particular unit and shares in hallways, elevators, grounds, and other common areas. [individual mortgage – better risk-sharing than co-ops.]
· Features:

· Although common areas are owned collectively, an individual’s ownership interest is like a fee simple.

· Management is relatively democratic.

· Perpetual, exclusive, and freely-transferable property right in the occupied unit.
· Advantages:

· Because decision-makers typically occupy the building long-term, they have incentive and opportunity to invest in information about the building.

· Freedom of self-determination: 
· Residents can control changes to their homes (repairs, upgrades).

· Residents have more control over amenities (e.g., schools, security) and restrictions that maintain the value of an individual’s investment.

· Tax benefits to ownership (mortgage interest and property tax deductions).

· Risks and costs are distributed.

· Disadvantages:

· Collective action inefficiencies due to divergent interests.

· Multiple decision makers are less likely to make decisions that aggregate resident preferences.

· Takes more time to make a group decision.

· Negative externalities to the community as a whole*;

· E.g., residents in an managed community with their own police force are likely to be reluctant to increased general taxes to provide for the general police force.

· Residents are restricted from make decisions, such as how many cats they will have in their home.

· * Why would RCAs (residential community associations) want to supplant local government?

· Local governments make decisions by 

· popular vote (referendums) – but those are costly and only reflect the median voter or an interest group; also, people may rely on a free-ride.

· Tiebout hypothesis argues that municipalities compete for residents, thus resulting in homogenous populations that self-select certain neighborhoods.
· Restrictions in a declaration are presumably reasonable “unless the restriction is arbitrary, imposes burdens on the use of lands it affects that substantially outweigh the restriction’s benefits to the development’s residents, or violates a fundamental public policy.” Nahrstedt v. Lakeside Village Condo Ass’n, Inc., Cal. (1994), 782 TA \l "Nahrstedt v. Lakeside Village Condo Ass’n, Inc., Cal. (1994), 782" \s "Nahrstedt" \c 1 : 

· Facts/Proc: Ms. N owns a condo in Lakeside Village. When the owners’ association learned she had cats, which were prohibited by the development’s declaration (“master deed”), it demanded removal of the pets and fined Ms. N.  She sued for a declaratory judgment that the restriction was unreasonable and, therefore, unreasonable as applied to indoor cats that do not enter the common areas or make a nuisance.  J for D (Lakeside Village). R’d. R’d and remanded (for D).
· Holding: Because Lakeside V’s restriction “is rationally related to health, sanitation and noise concerns,” it is reasonable.

· Reasoning:

· Reliance interest – Giving deference to originating documents (by not subjecting them to court review) protects the expectations of developers and investors, thus furthering commercial goals.

· Legal costs – If individual owners can sue to determine what is reasonable, other owners will have to incur the costs of handling such disputes.

· Social (fabric) costs – If co-op boards have to make factual determinations about which pets are or are not reasonable, the decisions could be “decisive or subject to claims of partiality.”

· Dissent:

· “What is gained from an uncompromising prohibition against pets that are confined to an owner’s unit and create no noise, odor, or nuisance?”
A categorical ban on pets is unreasonable.

· In this case, the individual’s benefit is clear, but the harm to others is not.

· Notes:

· 792n5: A developer’s restrictions are presumably reasonable from an economic viewpoint b/c he has an incentive only to include restrictions that will increase the value of the units as a whole.
· When evaluating decisions made by a residential cooperative corporation, the standard of judicial review is the business judgment rule that courts should defer to a cooperative board’s determination as long as “the board acts for the purposes of the cooperative, within the scope of its authority and in good faith.”  40 W. 67th St. v. Pullman, N.Y. (2003), 793 TA \l "40 W. 67th St. v. Pullman, N.Y. (2003), 793" \s "Pullman" \c 1 .

· Thus, the court should review board decisions if it is shown that the board acted:

· (a) outside the scope of its authority,

· (b) in a way that did not legitimately further the corporate purpose, or

· (c) in bad faith.

· Facts: D engaged in numerous acts of “objectionable” conduct, such as spreading rumors about the co-op president’s wife, filing baseless lawsuits against members of the board, and making baseless claims about his upstairs neighbors.  After a majority vote by the shareholders, the Board sent D a notice of termination.  When he did not vacate his unit by the deadline, the co-op filed suit for possession and ejectment, a declaratory judgment canceling D’s stock in the co-op, and a money judgment for use and occupancy, as well as attorney’s fees and costs.  The trial court declined to uphold the Levandusky business judgment rule, finding it in conflict with NY statute RPAPL (Real Property Actions and Proceeding Law) § 711(1), which provides that an action seeking to recover possession following a termination of certain leases “shall not be maintainable unless the landlord shall by competent evidence establish to the satisfaction of the court that the tenant is objectionable.”  The Appellate Division, however, held that the rule “prohibited judicial scrutiny of actions of cooperative boards ‘taken in good faith and in the exercise of honest judgment in the lawful and legitimate furtherance of corporate purposes.’”  Affirmed.
· Reasoning:
· The statutory language of RPAPL 711(1) requiring provision of competent evidence to the court is met by the co-op’s determination.  “If that were not so, the contract provision for termination of the lease – to which defendant agreed – would be meaningless.”

· Policy considerations:
· In favor of the rule:
· It allows the governing structure to fulfill its intended purpose – protecting the interest of the entire community in an environment managed by the board for the common benefit.
· Protects co-ops from “undue court involvement and judicial second-guessing.” (Predictability/commercialability/efficiency).
· Tenants voluntarily choose to subject themselves to the decisions of co-op boards, knowing that the board “may significantly restrict the bundle of rights a property owner normally enjoys.”
· Problems with the rule:
· It could allow abuse through arbitrary or malicious decision-making, unlawful discrimination, etc.
· Class Notes:
· Nahrstedt relates to the developer’s covenant, while W. 67th St. relates to a board decision.
· Other alternatives to the rule:
· Allows decisions that increase the property values as a whole.
· Case-by-case analysis of reasonableness (such as a nuisance standard).
· Contract doctrine – only limited by unconscionability, impossibility, or frustration of purpose.
· Consider the RCA as a private gov’t; thus, if the gov’t is restricted from acting arbitrarily and capriciously (in violation of due process), the RCA should be.  Also, the RCA would not be able to violate the 1st Amendment by restricting freedom of speech.
· Situations in which disputes could arise:
· Member needs permission to do something, such as sublet, and is denied.
· Member disagrees with permission granted to a neighbor.
· Member disagrees with determination that he has violated a rule.
· Member can claim that a neighbor has violated the rule and disagrees with the RCA’s refusal to enforce.
· Member disagrees with RCA’s decision about how the RCA should represent the interests of the community (e.g. believes RCA should get involved in a local land-use controversy).
· RCA changes the rules to affect a minority interest (majority abuse).
· RCA seeks money in exchange for permissions (e.g. imposing a “flip tax” for agreeing to sublet).
X. The Law of Neighbors
· Compare with doctrine of waste and doctrine of co-interests (Delfino)

· In some cases, a covenant can prevent or forestall a nuisance action.

· Nuisance/legal action cons (vs. free market bargaining):

· Rigid, time-consuming

· Encourages rent-seeking (party manipulation)

A. Nuisance
· Introduction:

· Private nuisance = intrusions to land that do not amount to trespass b/c they only go to the use and enjoyment, not physical possession of the land, or because they involve intangibles objects rather than tangible ones.
· Reasonableness test: balance competing interests – injury vs. social utility of activity.

· Public nuisance: “affect[s] a considerable number of people or an entire community or neighborhood” (967); encompasses threats to public health, safety, and comfort; but action can be brought only by a public official or a “specially-injured” private individual (970n1).

· Nuisance reflects a Pigouvian analysis (tax the party at fault to internalize externalities):
· If you have two land uses in conflict, the law can determine which use is wrong and then determines how to stop the wrong.
· Alternatives to Piguovian analysis:

· Focus upon social utility (most valuable use to society), but how to determine?

· First possession rule.

· Custom.

· Least Cost Avoider.

· Activity that is otherwise permissible but constitutes a nuisance because of when or where it occurs = nuisance per accidens.

· 1. Intrusions of dust, noise, or vibrations do not constitute trespass but may constitute a nuisance.  Adams v. Cleveland-Cliffs Iron Co., Mich. App. (1999), 938 TA \l "Adams v. Cleveland-Cliffs Iron Co., Mich. App. (1999), 938" \s "Adams" \c 1 :

· Facts: Empire Mine for iron ore produced airborne particles which, although in compliance with air-quality standards, cause nearby residents to suffer increased wear on their homes (indoor and outdoor), including broken pipes, even rendering some homes “unmarketable.”  Ps sued for trespass. J for P. R’d. 

· Reasoning:

· Trespass requires direct intrusion by a tangible, which does not include dust carried by the wind (942), although some courts have allowed indirect intrusion by intangibles when actual and substantial damage has resulted.

· This rule preserves the aspect of traditional trespass analysis which regards the invasion of another’s right to exclude as tortious per se.

· Notes:

· Trespass = “unauthorized direct or immediate intrusion of a physical, tangible object onto land over which the plaintiff has a right of exclusive possession.”
· Nuisance = D substantially and unreasonably interferes with P’s use and enjoyment of the land.

· Class notes:

· Why argue trespass, as opposed to nuisance?

· Any intrusion is a trespass (violation of right to exclude), but nuisance requires a balancing of factors.

· Always allows damages.

· Longer statute of limitations 

· Evidence grows stale, although not as strong in a non-damage intrusion.

· Because trespass is linked to adverse possession, the sol for trespass is limited by the sol for ap.

· Nuisance is more related to tort law, which generally has shorter sol than property law.

· P can obtain injunctive relief for trespass more easily than for nuisance, which is more akin to anticipatory harm.

· Was the court right to keep trespass and nuisance separate?

· Courts that have commingled the concepts have encountered problems b/c of the SL aspect of trespass vs. the negligence aspect of nuisance, although such courts generally keep the concepts separate at the remedial stage.

· 2. To determine the reasonableness of a commercial activity that is an alleged nuisance, the trier of fact should consider the following factors:

· the necessity of the activity,

· the suitability of the location in which the activity occurs (locality rule), and

· whether the activity was carried on in a reasonable manner or negligently. 
· Case: (Although D’s plant was in an industrial area and not conducted negligently, it’s use was not appropriate b/c it interfered with neighbors.) St. Helen’s Smelting Co. v. Tipping, Eng. (1865), 948 TA \l "St. Helen’s Smelting Co. v. Tipping, Eng. (1865), 948" \s "St. Helen’s Smelting Co. v. Tipping" \c 1 :  

· Facts: P (Tipping) purchased a large portion of an estate near D’s smelting plant. P sued, claiming that the plant “caused large quantities of noxious gases, vapours, and, other noxious matter, to issue from the said works, and diffuse themselves over the land and premises of the P,” causing injury to his plants and preventing P from “having so beneficial a use of the said land and premises as he would otherwise have enjoyed . . .”  P admitted he had seen D’s chimney before he purchased the land, “but he was not aware whether the works were then in operation.” J for P. A’d x2.
· Class notes:

· How is reasonableness under nuisance different than the usual negligence standard (Hand formula)? Not clear b/c

· Some courts look for a threshold of injury (threshold test), but

· Some courts use a balancing test, where utility > harm = legal.
· Per RST §827 (26fn6), gravity of harm (PL) factors include:

· “(a) the extent of the harm involved;

· (b) the character of the harm involved;

· (c) the social value that the law attaches to the type of use or enjoyment invaded;

· (d) the suitability of the particular use or enjoyment invaded to the character of the locality: and

· (e) the burden on the person harmed of avoiding the harm.”
· Per RST §828 (26fn6), utility of conduct (-B?) factors include:

· “(a) the social value that the law attaches to the primary purpose of the conduct;

· (b) the suitability of the conduct to the character of the locality; and

· (c) the impracticability of preventing or avoiding the invasion.”

· Problems:

· Judgments of social utility may be biased; e.g. judges allow pollution to further industrial development.

· Takings: Even if society is being benefited, why should the person being harmed have to pay?

· Fault determination is not as useful, per Coase, as determining who is the least cost avoider.

· If the dispute could have been worked out on the free market, what bargain is likely to have been reached, per Coase?

· The administrative costs of resolving these disputes may not be worth the benefit. (re: Implicit in-kind compensation, “live and let live” – If I’m doing something today that causes damage to M’s property but she’s going to damage mine next year, then why should any compensation be given; e.g. cleaning out a septic system is a nuisance, but their neighbors will have to do so as well.)

· Although some uses may have been suitable in the locality in the past, the system does not always allow for changes in information (such as learning that houses on the sand dunes don’t fare well during hurricanes; see Lucas).

· Some people may be overly-sensitive or particularly sensitive (e.g. minks, and thus, mink owners).

· Institutional competency: If zoning laws allow uses, why should courts make a different determination?  Is nuisance law plugging gaps in zoning laws or remedying political failings?

· What’s at stake in nuisance is not how you conduct business but where you conduct it.
· For the finding of nuisance

· Separate it from trespass

· Determine how reasonableness is gauged.

· Assuming the factory was in the area before P moved in, should he have an action for nuisance?

· Issues: 

· Contrary to Pigou, neither party is actually at fault; if they weren’t in conflict, their acts would both be o.k.

· If nuisance action is not allowed and owner sells, he takes the loss.

· Can people be nuisances, such as in the case of public housing or supportive housing for sex offenders?

· Courts have said no, only activity can be a nuisance.

· Can an incorrect perception justify a nuisance claim, such as in the case of a factory that allegedly emitted pollution into an aquifer underneath a homeowner’s property, even though it was later proved that it had not? No.

· Policy considerations:

· Commerciality: To restrict usage too strictly would greatly interfere with business.

· Property Value: Usage should not be allowed that completely or considerably devalues surrounding property.

· 3. Nuisance per se:  Violation of a statute combined with a nuisance does not constitute nuisance per se.  Rather, the court must ask:

· (1) Is the activity a nuisance at all times, under any circumstances, and in any location? or

· (2) Is the activity prohibited by statute or ordinance as a nuisance and considered a nuisance at common law? Luensmann v. Zimmer-Zampese & Assoc., Tex. App. (2003), 953 TA \l "Luensmann v. Zimmer-Zampese & Assoc., Tex. App. (2003), 953" \s "Luensmann" \c 1 :

· Facts: Ps, who had lived in their homes for over 25 years, unsuccessfully sought an injunction against D’s construction of a drag racing strip near Ps’ homes.  Ps now seek relief, claiming that races at the raceway are loud and cause vibrations that shake Ps’ homes, that light from the raceway can be seen for miles, and that smoke produced by cars at the raceway “impedes visibility on the adjoining streets and blows onto [Ps’] property.” J for D. Affirmed.

· Reasoning:

· Under (1), D’s conduct was not a nuisance per se b/c it only occurred on certain nights and the raceway was not active at other times.  

· Under (2), operation of a raceway was not prohibited by statute, and violation of disorderly conduct was not provided.  

· Notes: Ps’ homes are also in the flight path of an Air Force base and near a shooting range, railroad tracks, a major highway, and a commercial airport.

· 4. Remedies:

· Calebresi-Melamed grid

	
	Remedy: Property
	Remedy: Liability

	Entitlement
	
	

	P
	(1) Injunction vs D
	(2) Damages

	D
	(3) No injunction
	(4) Damages for D for stopping use


· Property rules (injunction) vs. Liability rules (damages) to address nuisance:

· Factors in determining the appropriate rule:

· Is the court likely to calculate damages correctly? Then damages.

· Are transaction costs likely to prevent efficient bargaining in the case of injunctive relief? Then damages.

· Risk of wrong entitlement, risk of incorrect damage calculation, risk of parties’ not being able to bargain for an efficient work-around.

· Property Rule
· Unconditional/automatic injunction (old rule and dissent in Boomer, infra): Regardless of the disparity between the economic consequences of an injunction versus the economic consequences of the nuisance, an injunction is an automatic remedy for substantial (“not unsubstantial”) damage.

· To do otherwise would, “in effect, [be] licensing a continuing wrong.”

· After payment of damages, a polluter no longer has incentive to correct the wrong and parties have no incentive to bargain to correct mistakes.
· By precedent and according to the state Constitution, “taking” of private property by “servitude on land” or permanent impairment is only authorized for public use or benefit.

· The Legislature has acted to demonstrate public concern about air pollution.

· A liability rule would not necessarily compensate all affected parties, unless they are all involved in the present litigation.

· Where the damages are continuing, a liability rule would lead to much difficulty in calculating the expected future damages.

· Even if injunctive relief is incorrect, parties can bargain toward a more efficient result; but this is not an option under a liability rule.

· Traditional “coming to the nuisance” rule: “[A] residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial or agricultural endeavors and he has been damaged thereby” (969’2).

· Liability rule (#2 on C-M): 
· Allow a defendant who causes present damage and will cause future damage to pay permanent damages (payment that encompasses the value of present and future damage) to affected parties.  Boomer v. Atlantic Cement Co., NY (1970), 956 TA \l "Boomer v. Atlantic Cement Co., NY (1970), 956" \s "Boomer" \c 1 :  Landowners near D’s cement plant sought injunction and damages for alleged injury to their property from dirt, smoke, and vibration emanating from the plant.  After trial, nuisance was found and damages were allowed, but the injunction was denied.  R’d to grant an injunction, which shall be vacated upon payment of permanent damages (payment that encompasses the value of present and future damage) to Ps.
· Concerns about injunctive relief:

· The blunt instrument could cause thousands, even millions, of dollars in damage to D, to prevent a much smaller amount of damage to P.

· High transaction costs (due to, e.g., bilateral monopoly if too few parties and collective-bargaining problems if too many) or bargaining power imbalances (e.g. hold outs) may prevent bargaining around an injunction.

· D has no incentive to innovate under injunctive relief.

· When there is a large discrepancy between the value of the activity to be enjoined and its cost, parties have opportunity for highly strategic conduct.

· This solution will address the plaintiff’s concerns about loss of property value by compensating them for total economic loss to their property caused by D’s operations presently and in the future.

· It will also likely spur research into technical solutions so that D can avoid paying for future damage to other landowners.

· If, instead, an injunction were granted with a future effective date, D is not likely to develop a technical remedy in a short period of time, particularly with its resources alone, rather than the resources of the industry as a whole.  Then, it will likely request extensions on showing good faith efforts to find such techniques.

· Institutional competency of courts: Managing issues such as air pollution through property rules is beyond the scope of judicial responsibility due to technical questions and considerations of the costs and benefits of regulation..  “It is a direct responsibility for government and should not thus be undertaken as an incident to solving a dispute between property owners and a single cement plant...” 
· If injunctions are automatic upon finding nuisance, courts may find no nuisance using doubtful reasoning in order to avoid the harsh results of an injunction (963n5).

· Injunctions may encourage the “endowment effect,” in which people place a greater value upon an existing possession that they will lose or have lost than they would have been willing to pay to obtain the possession if they did not have it (964n6).
· Liability rule formulation of “coming to the nuisance” rule (& #4 on C-M) – Compensated Injunctions: Allow P injunctive relief but require him to indemnify D for a reasonable cost of stopping his activity.  “[W]here a developer has, with foreseeability, brought into a previously agricultural or industrial area the population which makes necessary the granting of an injunction against a lawful business and for which the business has no adequate relief,” the developer must indemnify the business owner for a reasonable amount of the cost of moving or shutting down.  Spur Industries, Inc. v. Del E. Webb Development Co., Ariz. (1972), 964 TA \l "Spur Industries, Inc. v. Del E. Webb Development Co., Ariz. (1972), 964" \s "Spur v. Webb" \c 1 :

· Facts: After Webb bought property and began developing an urban community, Spur expanded upon pre-existing cattle feedlots, and the expanded feedlots ultimately prevented residents from using and enjoying their property and prevented Webb from developing a portion of his property due to the odor and flies from cow manure.  Permanent injunction of feedlot operation. A’d + P required to indemnify D for costs of shutting down or moving.
· Reasoning:

· The public interest, as expressed by statute or ordinance, may call for relief even from a lawful activity.

· Problems:

· Collective-action/ high transaction costs for multiple parties.

B. Servitudes (971)
· Background

· How do servitudes relate to the hesitancy of dead-hand control?

· Covenants allow long-term restrictions but allow for changes if the covenants prove to be inefficient.

· How does what has happened with covenants fit into the use of property law to help people negotiate with neighbors?

· Transition from rural areas to urban areas, beginning in 1870s.

· Family wealth is traditionally invested in housing

· Gov’t seeks to protect such investments by controlling the use of surrounding properties:

· Nuisance law was problematic/unreliable device b/c of 

· general lack of anticipatory/predictive enforcement (inefficient),

· uncertain standards may deter investment in industry, 

· limitation by 1st-in-time rule (rapidity of change outpaces the flexibility of courts), and

· enforcement mostly restricted to private (and costly) litigation which can produce inconsistent results.

· Allowance of defeasible fees (property developer grants land with restrictions on use) was problematic b/c e.g.

· Courts have a constructional preference in favor of fee simple subject to condition subsequent or limited conditions on a fee simple determinable, enforceable through contract law, 
· Judicial hostility to automatic forfeiture of estates led to strict construction of the conditions and to the doctrine of nominal conditions, which allowed a condition to be ignored if the conditions of the neighborhood had changed significantly or if for some other reason the enforcement of the condition would be of nominal value,
· The condition was enforceable only by O, not by neighbors (although courts bent this),
· Developers lacked incentive to enforce violations or waived conditions, and

· Uncertainty as to whether restrictions were imposed consistently on all lots in an area since developers sometimes waived the condition to sell a lot.

· Comprehensive zoning didn’t begin until 1916, when it started in NY.

· So, while comprehensive zoning was beginning to develop, the courts utilized the doctrines of covenants/servitudes to address the issue of ensuring neighborly cooperation.
· Definitions:

· Servitude/Covenants = contract that generally binds successors in ownership (“run with the land”) as well as initial parties.

· Easement = contract in which an owner waives his right to exclude certain kinds of intrusions/uses by another; “in rem” (re: all the world).
· Affirmative easement: permit affirmative action.

· Negative easement: permits holder to demand owner of servient land desist from certain actions that might harm the holder. (trend toward use of covenants instead).

· Easement appurtenant – transferable:  whoever owns the dominant land has an easement over the servient land.

· Easement in gross – non-transferable: only a particular grantee has an easement.

· Profit a prendre, or simply “profit”: easement for specific purpose of extracting something of value (“carrying out the profit”), such as timber or surface minerals.

· Real Covenant = contract in which an owner agrees to abide by certain restrictions on the use of his land for the benefit of one or more others; “in personam” (re: a particular person), although they do run with the land.
· Makes possible private transactions of land use and controlling externalities.

· Only limited by unconscionability, statute of frauds, discrimination laws, etc.

· Traditionally enforced by damages.

· Equitable servitude = incorrectly-formulated covenant that is corrected by the court.
· Traditionally enforced by injunction, which provided incentives for people to “mess up” their covenants since a property rule is stronger than a liability rule for the holder of a right.

· 1. Easements

· (a) Definition: An easement excuses acts done on another’s land that would otherwise be trespass.

· It is not revocable at the will of the true owner/possessor, unlike a license, which is a revocable grant of permission to enter another’s land.
· It is does not grant possession, unlike a lease.

· Case: Baseball Publishing Co. v. Bruton, Mass. (1938), 972 TA \l "Baseball Publishing Co. v. Bruton, Mass. (1938), 972" \s "Baseball Publishing" \c 1 : 1934 – D sent P a contract giving P a right to use a certain portion of property for billboard advertisements.  P sent a check to accept the contract, but D returned the check.  Nevertheless, P attached a billboard to the wall.  P sent in checks in 1936 and 1937, which were both returned.  D caused the sign to be removed, so P sued for specific performance.  J for P. Affirmed b/c P had obtained an easement in gross, which does not grant possession, only use, but allows for irrevocable, continual use.

· (b) Types of Easements

· Express easement (easement by grant) – requires a formal deed.

· Reasons why formalities are often not adhered to:

· lower value of easements as compared to conveyances

· norms of neighborly accommodation substitute or supplement express grants

· Easement by strict necessity – when an owner conveys a landlocked portion of his land to another, the owner of the land-locked parcel obtains an easement over the land retained by the original owner.
· Schwab v. Timmons, Wis. (1999), 979 TA \l "Schwab v. Timmons, Wis. (1999), 979" \s "Schwab v. Timmons" \c 1 :  Ps (Schwab et al.), whose property was land-locked between Green Bay and a bluff, sought an easement in order to extend a private road across Ds’ property.  Easement denied b/c “parcels at issue were not landlocked at the time of conveyance” until the petitioners themselves created the problem.
· Ps did not have an easement by implication b/c the private road had not been extended to their property and used previously for the purpose they were requesting, nor was it reasonably necessary for their use when the land was granted to them.
· Ps did not obtain an easement by necessity b/c when the common owner (the U.S.) conveyed their parcels of land, those parcels were not land locked but were accessible by a public road.  Ps made their land land-locked when they conveyed away a portion of their land, even though access to the public road at that time was still inconvenient.
· [Easement by Condemnation (~private eminent domain, 986n5) – Land-locked owner receives easement but must pay fair market compensation to servient owner; sometimes, the EU must seek approval from a gov’t official and allow servient owner to object.]
· Implied easements – although not formally memorialized, an easement is implied when its use

· is historical (“continued so long and was so obvious or manifest as to show that it was meant to be permanent”) and 

· reasonably necessary for the use and enjoyment of one’s land.
· Implied Easement: Easement by prescription – open, notorious, continuous, and adverse usage + passage of sol.
· Liability rule: Easement user (EU) acquires an easement over land once the sol runs, but EU must pay TO the fair market value of the easement.  (Appeals court in Warsaw and dissent in Warsaw re:  compensation for the value of the easement).

· Problems: 

· What if TO cannot be located for payment of compensation?

· How is the value calculated (e.g. at the time of original entry or use, at the time sol runs, at the time judgment is issued)?

· Property rule: EU acquires a prescriptive easement over land once the sol runs, and EU is not required to compensate TO for the value of the easement or the cost to TO of removing any structures that interfere w/ EU’s use of the easement, particularly if TO erected the structures with knowledge of the alleged easement.
· Warsaw v. Chi. Metallic Ceilings, Inc., Cal. (1984), 986 TA \l "Warsaw v. Chi. Metallic Ceilings, Inc., Cal. (1984), 986" \s "Warsaw" \c 1 :

· Facts: A common owner sold in 1972 a property to P and a northerly-adjacent property to D.  The seller agreed to construct a building on P’s property, but the building did not allow enough room for P’s trucks to turn and position themselves for P’s loading dock.  Ps, Ds, and the seller attempted but failed to negotiate an easement.  The court found that neither an easement by implication nor an easement by necessity was created.  In 1979, D sought to build a warehouse on the portion of its land that P used, and P sued for injunctive and declaratory relief.  After a temporary injunction was denied, D built its warehouse.  However, P won on the merits, and D was ordered to remove the portion of the building that interfered with P’s prescriptive easement.  Affirmed, although P was ordered to pay for the easement and removal.  Judgment affirmed re: easement  but reversed re: compensation.
· Reasoning:

· A property rule (transferring title to EU and not requiring compensation):

· (i) reduces litigation,

· (ii) stabilizes long-continued use and protects EU’s “possession,” and

· (iii) favors use of land over disuse.
· Since D was aware of the pending litigation when he built the warehouse, he took the risk upon himself.
· Notes: Do the justifications for adverse possession really apply in this case, where D was aware of the usage on his land?  D either had to be clear about his permissiveness or disallow P’s usage.

· Dissent:

· (i) Litigation is not reduced by the property rule b/c a party will now have to bring a trespass action to protect against adverse use of his land.

· (ii) A liability rule protects the EU’s possession (use?) as well.

· (iii) “[M]odern society evidences a preference for planned use, not the ad hoc use of a trespasser.”

· When TO or previous TO granted permission (or, possibly, when TO acquiesced) to an adjoining owner for use of an easement across TO’s land and allowed EU to spend a substantial amount of money in reliance on the easement, a court of equity can estop TO from disclaiming the easement.  Easement estoppel: Holbrook v. Taylor, Ky. (1976), 997 TA \l "Easement estoppel: Holbrook v. Taylor, Ky. (1976), 997" \s "Holbrook" \c 1 :
· Facts: D purchased his land in 1942.  In 1944, D gave permission for a haul road over his land in exchange for a royalty, but that use stopped in 1949.  In 1964, Ps bought adjacent land and erected a home on it in 1965 by using the road across D’s land.  Negotiations between Ps and D for P’s use of the road broke down in 1970, and D prevented Ps from further access.  P sued for use.  J for P. A’d.
· Notes:

· Elements of estoppel:

· True owner granted permission,

· EU materially relied upon TO’s permission, and

· Court finds revocation of permission would be inequitable.

· Estoppel grants an irrevocable license that continues only as long as needed.

· “[W]here a structures serves a useful and beneficial purpose, it is not unlawful to block the free flow of air or light to a neighboring property.  Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc., Fla. App. (1959), 1001:

· Ds (Fontainebleau) planned to build an addition to their hotel that would block the sun and cast an afternoon shadow over its neighbor Ps’ swimming pool area in the Winter. P sued for injunctive relief. J for P. Reversed.) TA \l "Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc., Fla. App. (1959), 1001" \s "Fontainebleau" \c 1 
· Notes: 
· The law is concerned about creating implied negative easements.
· They provide no notice to buyers

· They raise difficult definitional problems – what counts as the first use?

· They involve the same problem of a first-in-time rule, which allows one party to freeze land use.

· (c) Termination of Easements (1008):

· by deed

· by merger into a common fee simple

· by Adverse Possession

· by abandonment (which may be inferred by prolonged nonuse)

· (d) Misuse of Easements

· (1) A holder of an easement right may not use the easement for other property or other uses which are unreasonable or for which the easement was not granted.

· (2) Misuse of an easement does not constitute a forfeiture, waiver, or abandonment of the easement, unless it is impossible to return the use to the appropriate level.

· (3) A temporary injunction may be granted if circumstances would make it difficult to determine whether the easement was being used for unauthorized purposes, until such time that circumstances change in such a way to make it clearer.

· Penn Bowling Recreation Ctr. v. Hot Shoppes, Inc., D.C. App. (1949), 1009 TA \l "Penn Bowling Recreation Ctr. v. Hot Shoppes, Inc., D.C. App. (1949), 1009" \s "Penn Bowling" \c 1 :

· Facts: In 1938, NE sold land to HS (D), reserving a portion for an easement for ingress and egress.  In 1940, NE conveyed a neighboring property to PB (P).  In 1948, HS erected a barrier which prevented PB from using the easement.  PB sued for injunctive relief.  HS moved for an injunction against PB on the grounds of abandonment.  J for D (HS).
· Policy issues:

· Information-forcing function:  “[T]he purchaser of real estate has three sources of information from which to learn of rights to the land he or she is about to purchase:

· (1) reviewing the chain of title;

· (2) searching other public records that may reveal other non-recorded rights, such as judgments or liens; and

· (3) inspecting the land itself.” Schwab v. Timmons (985).

· How does the law incentivize niceness or disincentives nastiness and be equitable?

· How does it encourage people to work out their problems without litigation?

· Easements are one solution to harmonize land uses that otherwise would conflict.

· When easements are not in writing, they have to be implied.  Implying a negative easements is problematic when a neighbor sues for prescriptive relief just b/c their neighbor has not done something with their land within a certain time period.  (See Fontainebleau).
· Court balances fairness with rules that will get out of control.

· 2. Covenants and Equitable Servitudes
· Promises respecting the use of land

· Covenants are like a contract but affect successors in interest, too.  Enforced by damages.
· Equitable servitudes – essentially covenants in a court of law; enforced by injunction/equitable relief; often failed negative easements.

· Class Notes:

· Covenantor agrees to conditions imposed by coventee, as with any standard contract.

· Covenants make such a promise run with the land.  E.g. (p1027 figure) Cr (B) sells to D and Cee (A) to C, and the promise remains between D and C.
· More useful than easements in dealing with land use due to the problems discussed above.
· How is an agreement enforceable if one party has transferred her interest?

· Under equitable servitude theory, if claimant is seeking an injunction.

· Under real covenant theory, if claimant is seeking damages.

· Must be in writing; no covenant by prescription, implication, necessity, or estoppel.

· American courts generally recognize successive owners to the grantee and grantor as satisfying the horizontal privity requirement, if it remains a requirement at all.

· If this requirement were not relaxed, covenants would have limited usefulness in controlling neighboring land use.
· Vertical privity:

· At CL, the party against whom the burden is to be enforced had to be a successor in interest to the original covenantor’s estate or of the same duration (e.g. a fs absolute conveyed as a life tenancy would not satisfy the requirement, although a fs determinable would).

· Less strict requirements for the party who benefited from the burden – required an interest in the original estate or a smaller estate (e.g. a life tenancy conveyed from a fsa would be o.k.).

· RST (1029) proposes to abolish v.p. requirement for negative covenants when it would be equitable to enforce (e.g. Cr agrees to mow Cee’s lawn and then leases his property, Cr or lessee should still be bound by agreement.)

· Requirements for enforceability of an equitable servitude:

· [(1) Servitude is in writing.]

· (2) It appears that the grantor and the grantee intended that the servitude would run with the land,
· (3) Subsequent owners receive notice of the servitude, and

· (4) It appears that the servitude “touches” or “concerns” the land with which it allegedly runs.
· [Strict requirement of horizontal privity for real covenants was abolished in courts of equity by Tulk, so the courts labeled these covenants equitable servitudes.  In the U.S., courts recognize horizontal privity between successors in interest, but the theory of equitable servitude could be used when no horizontal privity.] Tulk v. Moxhay, Eng. (1848), 1014 TA \l "Tulk v. Moxhay, Eng. (1848), 1014" \s "Tulk v. Moxhay, Eng. (1848), 1014" \c 1 : 
· Facts: Tulk sold land to Elms with the agreement that Elms and any heirs or assignees would maintain the land as a “pleasure garden” (affirmative covenant), would not build upon the land (negative covenant), and allow T’s tenants to buy admission to use (an unenforceable 3dP covenant).  The piece of land passed through many owners and ultimately was sold to Moxhay.  When M purchased the land, the deed did not contain the covenant, although he acknowledged that he knew about it.  When M sought to change the condition of the land, T sought an injunction.  Injunction granted (for P).
· Issue: Can the negative covenant be enforced in the absence of horizontal privity (no landlord-tenant relationship)?

· Reasoning: Since the price of a parcel of land is affected by a covenant in the sales contract (likely lowering the purchase price), it would be inequitable for that covenant to not run with the land.  Otherwise the buyer could turn around and resell the land the very next day to someone else at a greater price with no covenant, and the original seller would retain no benefit from the covenant.
· Notes:
· By binding successive owners, the covenant restricts alienation by affective the value of the land.  But, in theory, the initial covenantor could have bargained for a lower purchase price due to the burden.
· However, if the parties did not expect that the covenant would be enforceable upon subsequent owners, the seller could have bargained for a higher price.
· Regardless of the intent of the grantor, a real covenant will “run with the land” and be enforceable against a subsequent purchaser only if the following conditions are met:
· [(1) Covenant is in writing and otherwise meets the requirements for the Statute of Frauds,
· (2) Person whom covenant is being enforced against had notice of the covenant.]

· (3) It appears that the grantor and the grantee intended that the covenant would run with the land,
· (4) It appears that the covenant “touch and concerns” the land with which it allegedly runs (a question of degree, “dependent upon the particular circumstances of a case,” Eagle Enterprises); and
· (5) It appears that “there is [horizontal and vertical] ‘privity of estate’ between the promisee or party claiming the benefit of the covenant and the right to enforce it, and the promisor or party who rests under the burden of the covenant.” [per class notes, h. privity btwn party seeking enfrcmnt and original covantee; v. privity btwn party enfrcmnt is against and original covenantor.]
· Neponsit Property Owners’ Assc’n, Inc. v. Emigrant Industrial Savings Bank, NY (1938), 1019 TA \l "Neponsit Property Owners’ Assc’n, Inc. v. Emigrant Industrial Savings Bank, NY (1938), 1019" \s "Neponsit Property Owner’ Assc’n, Inc. v. Emigrant Industrial Savings Bank" \c 1 :  
· Facts: D’s predecessors in title agreed to a covenant with Neponsit Realty Co. that a maintenance fee would be paid to the realty co., or its assignee.  P, an RCA that was assignee of Neponsit, sued to foreclose on a lien due to nonpayment by D, which had obtained title from a foreclosed homeowner.  J for P.  
· Reasoning: Condition #3 was clearly met.  Regarding #4, affirmative covenants generally do not “touch and concern” land, while negative covenants do.  The court instituted a new test, though, and asked whether the covenant had a substantial effect on the rights of the property holders.  In this case, it did b/c D obtained easements in exchange for the covenant.  Regarding privity of estate, the court found that “in substance, if not in form, there is privity of estate” between P and D even though, technically, P had no interest in the land.
· Notes:
· The court’s definition of “touch and concern” is circular b/c whether a covenant is enforced affects the value of the land, thus affecting the 
· Significance of this case:
· It relaxed the requirement of “touch and concern,” by recognizing that affirmative promises to pay money touch and concern land.
· Note that courts’ reluctance is that a result of nonpayment of dues could result in loss of a home.
· It allowed for “piercing of the corporate vale” in regard to RCAs.

· [Other indications of the problematic nature of “touch and concern.”] Eagle Enterprises, Inc. v. Gross, NY (1976), 1030 TA \l "Eagle Enterprises, Inc. v. Gross, NY (1976), 1030" \s "Eagle Enterprises" \c 1 :
· Facts:  1951 – Orchard Hill Realties deeded land to the Baums with a covenant that the Baums would pay $35 a year for well water from another property owned by the seller.  Gross is a subsequent owner of B’s property, but G’s deed did not include the covenant, nor did any of the deeds subsequent to B’s.  After constructing his own well, G has refused to pay for water from EE, assignee of OH.  So, EE sued for payment under the covenant.  J for P, finding that the covenant “ran with the land.” Reversed.  Affirmed reversal (J for D, Gross).
· Reasoning: 
· Although intent is clear and privity of estate exists, the covenant does not touch and concern the land b/c “it does not substantially affect the ownership interest of landowners in the Orchard Hill subdivision.”
· Because the covenant has no self-imposed limit, it imposes an “’undue restriction on alienation [and] an onerous burden in perpetuity.’”
· Notes:
· To address the problems of “touch and concern,” the RST (1029) proposes that courts consider servitudes

· from the perspective of contract doctrine, such as unconscionability and

· from the perspective of equitability (is it equitable for a covenant to be enforced after time in a particular case).

· Reciprocal negative easements (i.e. real covenants or equitable servitudes) “arise, if at all, out of a benefit accorded land retained, by restrictions upon neighboring land sold by a common owner.”  They will be enforced as long as the burdened party received actual or constructive notice.  Inquiry notice: Given constructive notice, even if a buyer is informed that his deed bears no restrictions, the buyer should make further inquiry as to whether restrictions exist.  Sanborn v. McLean, Mich. (1925), 1034 TA \l "Sanborn v. McLean, Mich. (1925), 1034" \s "Sanborn v. McLean" \c 1 :

· Facts: The McLeans (Ds) bought a property in a residential neighborhood, but their deed contained no restrictions, unlike their neighbors’ deeds.  Ds sought to construct a gas station on the rear portion of their land in Green Lawn subdivision in Detroit, but they were enjoined from doing so.  Injunction affirmed b/c the property was subject to a reciprocal negative easement.
· Reasoning:

· Ds received notice, even if the restriction was not in their deed, because the purchasers of all the surrounding properties, “in every instance, observed the general plan and purpose of the restrictions in building residences.” “For upward of 30 years the united efforts of all persons interested have carried out the common purpose of making and keeping all the lots strictly for residences, and defendants are the first to depart therefrom.”

· Even though told by the grantor that the lot contained on restrictions, Mr. McLean “could not avoid noticing the strictly uniform residence character given the lots by the expensive dwellings thereon...”

· Notes:

· Background: Developer sold 1st set of lots with restrictions but apparently relaxed restrictions due to change in circumstances (such as a slow market).  Thus, only some deeds include limits, and this case demonstrates how courts have dealt with this problem.

· Implied reciprocal negative easement arise out of:

· (i) a common owner of two or more plots of land 

· (ii) within a common scheme of development and

· (iii) a sale by the common owner of one of the plots, subject to the restrictions.
· Some states don’t recognize IRNE due to the lack of notice.

· Thus, 

· horizontal privity requirement abolished for e.s.

· t&c requirement softened.

· vertical privity requirement softened on burden side and abolished on benefit side.

· ES only require notice (actual or constructive), intent, and some type of t&c.

· Conservation easement – servitude that restricts the future development of land; e.g. prohibits subdivision and commercial development but permits existing agricultural and residential uses, prohibits cutting of timber, or requires the preservation of a historic façade.

· Critique: 

· Allow dead-hand control;

· Deprive the public of input into the use of land that is supposedly for their benefit;

· Concepts of “conservation” and “development” change over time;

· Termination of Covenants:

· Policy issues:

· Limit dead-hand control (cf. sunset provisions on servitudes in most states with RAP and requirements of re-recording.)

· Collective bargaining problems (e.g. hold outs, transaction costs) prevent parties from reach efficient solutions without court intervention.

· Is protection best achieved through a liability or property rule?

· Deed restrictions will not be enforced

· (1)(a) “when, by reason of changed conditions, enforcement of the restrictions would be inequitable and oppressive, and would harass plaintiff [seeking relief from the restrictions] without benefiting the adjoining owners;”

· (1)(b) “where changed conditions in the neighborhood have rendered the purpose of the restrictions obsolete.” Bolotin v. Rindge, Cal App (1964), 1042 TA \l "Bolotin v. Rindge, Cal App (1964), 1042" \s "Bolotin v. Rindge" \c 1  (P sought declaratory relief in order to build a commercial building upon what had been a residential lot.  J for P. Reversed and remanded for further fact-finding b/c trial court determined that Ds’ market value would not decrease, but the test focuses on adverse effects to the benefits of adjoining owners, not to the market value of their land.)
· (2)(a) if the covenant has been abandoned, or “habitually and substantially violated” such that enforcement is inequitable because “prior violations have eroded the general plan and enforcement;” “[b]ut a few violations do not constitute abandonment;” or
· (2)(b) if the restriction is against public policy (which is a question for the legislature, not the judiciary).  Peckham v. Milroy, Wash. App. (2001), 1046 (Mrs. Milroy operated a daycare in violation of a neighborhood restriction against operating a home business.  Mr. Peckham sued for injunction. J for P (Peckham).  Affirmed b/c the other violations did not represent a substantial percentage of the land in the neighborhood and b/c private restrictions against daycares, unlike public restrictions, are not limited by federal regulations, unless a change is made by the Legislature.)
· Summary:
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· Sanborn (RNE case) allowed 3dP beneficiary action.
· Neponsit also softened benefit side of VP since RCA did not actually own the land; it was viewed as a stand-in for the owners.
· RST seeks to combine  RCs and ES – eliminates t&c

XI. Regulatory Takings Doctrine
A. Foundation

· Regulatory Taking = Government regulates a property to such a degree that the regulation effectively amounts to an exercise of the government’s power of eminent domain (physical occupation for public purposes) even though it does not divest the owner of possession.
· What is property for takings’ purposes (1321):

· Look to independent sources, such as state law.

· Includes leases, trade secrets, and flowage easements.

· Does not include the head of water in a river, a delegated power of eminent domain, or the right to receive future social security benefits.
· What are possible justification that allow the Gov’t to take property?

· Civic Republicanism - Gov’t seeking to achieve a greater good, a higher value.

· Pure Utilitarian – More people benefit than the private individual loses.

· Hold out theory - Since the gov’t must be transparent, people may act strategically and hold out for a greater value, leading to less gov’t services (e.g. less hospitals instead of shopping malls).

· What are the justifications for requiring the Gov’t to pay just compensation for taking?

· Frank Michaelman: Conduct a utilitarian cost-benefit calculation

· If public benefits more than it loses, taking is appropriate.

· But if people don’t get compensated fairly, people will be less productive and disenchanted, adding a demoralization cost.

· Thus, the cost-benefit analysis must include the demoralization cost of those who actually suffer the taking and those who are indirectly affected by seeing the taking.

· One way to avoid (or limit) demoralization costs is by paying just compensation.

· But, if the settlement costs are greater than the demoralization costs (due to transaction costs), then gov’t should not compensate those costs. (e.g. sending $400 “tax rebate” checks at a cost of $5/check only to raise taxes the following year.)  Essentially a reciprocity of advantage caveat.

· This is the rule the public would adopt for utilitarian and fairness reasons if they were behind a Rawlsian veil of ignorance and did not know if they were the beneficiary or the harmee.

· Fairness – Distribute costs/burdens among more people. (Armstrong principle).
· Counter: How do we draw the line?

· Exception for harms (i.e. nuisances). – problem is the difficulty of defining harms (re: nuisance cases), particularly when harm results from incompatibility from two “innocent” uses rather than a malevolent use.

· Exception for reciprocal advantages.

· Expectations.

· Singling out can be protected by the equal protection clause.

· Cost-Internalization – Forces the Gov’t to take into account the cost of its taking and act more efficiently; otherwise, it would be too prone to take land.

· But if the Gov’t is already considering some of the costs (e.g. by looking to polls, votes, or news commentary) and has to consider the costs to a greater extent, it may be deterred from acting.

· Voters may not voice concern, though, if individual costs are low or ambiguous (how do we know what are taxes are used for?).

· Another problem is that takings judgments take a long time (meaning the decision-maker may be out of office when a judgment is reached), and the cost usually comes out of a general fund, not a particular agency’s budget.

· Also, the Gov’t doesn’t normally experience the benefits of takings (they are not internalized to the same extent as costs).  A solution to this would be to tax windfall benefits (e.g. taxing an increase in value as a result of a taking).

· Public choice argument: This theory will lead to concentrated benefits and distributed costs.

· Productivity/Certainty – People would be disincentivized to invest in commercializing property if it could just be taken away without just compensation, thus decreasing property value by such instabilization.

· This could be protected by insurance.  Arguably, though, this is impracticable, so the gov’t compensation functions as an insurance policy in a way.
· Keep the federal gov’t in check by protecting property, the “bulwark of liberty.”

· How much do we need for this function?  Where is the line between taking and taxation?

· Constitutional Restrictions

· 5th Amendment – “nor shall private property be taken for public use, without just compensation.

· Lack of legislative history, outside of Madison’s writings.

· 14th Amendment – applies the 5th Am to the states.

· Generally, if the Gov’t restricts use of one’s land to such an extent that the restriction is essentially a “taking,” the Gov’t must compensate for the loss according to principles of eminent domain.  “To make it commercially impracticable to mine certain coal has very nearly the same effect for constitutional purposes as appropriating or destroying it.”  Penn. Coal Co. v. Mahon, U.S. (1922), 1259 TA \l "Penn. Coal Co. v. Mahon, U.S. (1922), 1259" \s "Mahon" \c 1 :
· Facts: P owned rights to property but just the surface, and the deed contained a reservation of the right for coal underneath the surface to be mined and a waiver of damage that may result from such mining.  [At the time P bought the property, perhaps technology did not exist that would enable the miners to mine the support estates, which prevent coal mining from causing subsidence of homes.]  However, the Penn. Legislature passed a law, the Kohler Act, which generally prohibited the destruction of support estates (thus giving P a right that she expressly bargained away).  P sued for injunctive relieve to prevent D from mining under P’s property in such a way that would cause subsidence. J for P. Reversed.

· Issue: Can the state gov’t destroy previously-existing property rights w/o compensating for the taking?

· Holding: No; thus, the Kohler Act was invalidated as an unconstitutional regulatory taking.

· Reasoning:

· The Gov’t could not practically operate if it had to compensate for every change in the law that affects property rights, but relatively major takings should be compensated.

· Factors to consider to determine if a regulation goes “too far”:

· (1) private interest - magnitude of taking (large in this case b/c the taking abolishes a valuable estate and a previously-binding contract).

· (2) public interest (low in this case b/c private land and limited statute) and public safety (N/A in this case b/c notice of subsidence was provided to P.)

· (3) balance of interests – Does B > C ?

· Contrast Plymouth Coal v. Penn., which allowed the legislature to require a pillar of coal to be left along neighboring property for safety reasons; that law “secured an average reciprocity of advantage.”

· Contrast other decisions regarding congestion in Washington and NY, where the laws were “intended to meet a temporary emergency and provid[ed] for compensation...”

· Risk-allocation – When private parties or communities secured only surface rights, they took upon themselves the risk.

· Dissent [Brandeis]:

· The Ds should be enjoined from creating a public nuisance, which has resulted from changed circumstances and which threatens “the public health, safety or morals.”

· Enjoining use is not equivalent to seizing land.

· Notes:

· Factors:

· Length of time

· Dimunition of value - Commercial impracticability of what was left after the taking

· Amount of redistribution

· Private benefits outweigh the costs or average reciprocity of advantage

· Notice of possible harm (may not be a nuisance if Ps had opportunity to avoid harm)

· Notice:

· The failure of the court to articulate a solid, coherent test for when regulations go “too far” rather than an ad hoc analysis.

· The court is really trying to explain why, in seeming contrast to precedent, it’s imposing a requirement of compensation for regulation.

· Holmes (majority) and Brandeis (dissent) disagree on how property is defined.  Brandeis argued that the support estates were a tiny fraction of what the company owned, whereas Holmes was focused just on the complete abrogation of support estates, which Pennsylvania recognized as a separate type of property.
· What is regulation and what is taxation?  The Kohler Act was part of a package that imposed a tax on companies to compensate owners.

· Ad Hoc (Balancing) test: 
· Ex: A city’s restriction on the development of individual historic landmarks does not constitute a taking b/c the public benefit is great and the magnitude of private laws is small.  Penn. Cent. Transp. Co. v. City of N.Y., U.S. (1978), 1269 TA \l "Penn. Cent. Transp. Co. v. City of N.Y., U.S. (1978), 1269" \s "Penn Central" \c 1 :

· Facts: NY Preservation Law vests power in the Landmarks Preservation Commission to designate landmarks, to ensure they are maintained “in good repair,” and to decide whether or not to allow requested changes to the exteriors of designated landmarks.  An owner can seek a change that – (1) will not alter the exterior, (2) will be appropriate to the landmark value of the structure, or (3) will prevent economic hardship which would otherwise result.  Penn. Central sought to build an office tower on top of Grand Central Station, which had been designated a landmark.  The Commission denied the request under conditions (1) and (2).  P sued for injunctive and declaratory relief.  Granted. Reversed. Affirmed x2 (Relief denied).
· Reasoning:

· Public burdens/costs should not be borne by private individuals disproportionately. Anderson.
· Factors:

· (1) magnitude and character of taking

· (a) economic impact – does it effect “investment-backed [or primary] expectations,” does it interfere with present use, does it destroy the ability to receive a reasonable return on investment, does it affect a separately-recognized property (e.g. air rights)?
· (b) physical impact – invasion or just interference?  [Loretto rendered this prong moot.]
· (2) public health, safety, morals, or general welfare (e.g. zoning laws).

· [(3) average reciprocity of advantage]

· Simply showing a denial of the ability to exploit a property interest heretofore believed to be available for development is not sufficient to prove an unconstitutional taking.

· In this case, (1)(a) Ps are permitted to use the property in exactly the way it has been used, which must then conform with expectations.  The Landmark law also prioritizes that landmark owners be able to receive a “reasonable return” on their investment.  Furthermore, Ps are not necessarily prohibited from building any structure.  Lastly, the ability to transfer air rights “undoubtedly mitigate whatever financial burdens the law has imposed on [Ps].”

· The landmark laws are not as targeted as Ps argue but are like zoning, which is a comprehensive plan that effects many people generally.

· “The restrictions imposed ...”

· (1) “permit reasonable beneficial use of the landmark site [and] also afford [Ps] opportunities” to enhance the site and other properties.

· (2) “are substantially related to the promotion of the general welfare.”

· Dissent [Rehnquist]:

· Ps are singled out for disproportionate loss.

· The cases cited by the majority that allowed legislation which severely affected some landowners but not others involved “noxious” uses of property.  This case does not.

· A second exception to taking is when an average reciprocal advantage is secured, as with zoning laws.  The “multimillion dollar loss” in this case is not balanced by benefits, nor is the cost distributed.

· The transfer development rights (TDRs) conceded by Ds acknowledge a taking.

· Notes:

· The Court is uncertain as to whether a regulatory taking exists.  Although Penn Coal said that a regulation can “go too far,” the claimant in that case was asking for an injunction, not just compensation; thus, the Court did not discuss what the remedy would be for a taking.  Penn Central did not go before the Court until 50 years after Penn Coal, indicating the Court’s reluctance to address the issue further.
· In the background, the Court considers whether the government’s action is subject to the 5th Am or 14th Am.

· Puzzles remaining:

· How much diminution in value is going “too far”?

· In Penn Cent., not a question of the value of the land but of the return on investment.  Is this measured against the purchase price, the average return on the stock market, or current investment?  What if the investor “came to the taking” (bought the land knowing of the regulation)?  Should the line of jurisprudence dealing with the reasonable return on a utility’s investment be transposed to other areas?

· How is an investment-backed (or reasonable) expectation defined?

· One factor is when an investor had notice of a regulation when he bought a property, but a gov’t clearly can’t just provide annual notice that it may limit rights.

· Is there a nuisance exception (e.g. if gov’t is regulating something that, unregulated, would constitute a nuisance, is that ever a taking?)

· Muggler and other cases prior to Penn Coal allowed regulation of nuisances or “nuisance-like” activity to the point of shutting down businesses without being required to compensate.  Penn Coal distinguished from that line of cases b/c the plaintiff had notice.

· How should we interpret what the court does with TDRs?

· How is the denominator defined (i.e. diminution from what?)?

B. Per Se Rules
· A permanent physical occupation of an owner’s property authorized by the Gov’t constitutes a per se taking, even when minor or when gov’t interest is strong.  Loretto v. Teleprompter Manhattan CATV Corp., US (1982), 1286 TA \l "Loretto v. Teleprompter Manhattan CATV Corp., US (1982), 1286" \s "Loretto" \c 1 :

· F: Loretto owns a 5-story apt. building upon which D installed cables and cable boxes.  Prior to 1973, D obtained permission from property owners and paid a commission on revenues.  In 1973, NY enacted §828 which limited the payments to an amount determined by the State Commission on Cable Television.  1976 – Commission ruled that $1 was a reasonable fee.  P discovered D’s equipment on her building after the 1971 purchase of the building and brought a class action suit for trespass and, when D relied upon §828, a taking w/o just compensation.  Sought damages and injunction.  Js -> D.  A’d x2.  R’d and remanded to determine just compensation.

· Reas [Marshall]:

· Though ad hoc, the determination whether compensation is due “is not standardless.”

· Factors to consider:

· (1) Adverse economic impact (especially upon expectations)

· (2) character of gov’t action (e.g. physical invasion)

· A permanent physical invasion (e.g. continuous overflights) is very serious and invariably a taking.

· An “invasion” is subject to a balancing test.

· An “occupation,” however, does not invoke a balancing test.

· Tradition and precedent support the rule.

· Theoretically, a permanent physical occupation doesn’t just affect one strand but the whole bundle of rights (“to possess, use and dispose of” land).  §828 permits even larger takings than now occur.

· Physical occupation is easy to prove.

· Dissent [Blackmun]:

· The Ct. does not explain how the statute allowing cables on a building is different from statutes allowing utility services.

· The proper test should consider the extent of the State’s interference.

· Notes:

· Essentially limited to its facts.

· Reason for the rule may have been the slippery slope argument, as with easements, that allowing a little bit could have led to even more.

· Another reason could be that the “right to exclude” stick is sacrosanct and the most important in the bundle of property rights (hence the SL trespass rule).

· Consider that the cables were on the property when P purchased it; so how can we say her expectations were affected?  If she can’t sue, and the previous owner did not, then the marketability of property may be negatively affected.
· What about the role of average reciprocity of advantage (e.g. the value of the property increased due to the availability of cable)?

· Could argue that a physical invasion is a proxy for affecting people uniquely and not generally, although not so in this case.

· Do we require the gov’t to pay compensation for political process failures?  E.g. a group with less political power may be adversely affected, and physical invasions might serve as a signal that such a group has occurred.  Counter – People who are likely to lose a lot are more likely to be active in the political process and capture it.

· In regard to the rule:

· What’s permanent?  What if the building had been built in the 1800s and the cable was only on it for 20% of the time and then removed?

· What’s physical?  Actual filling up of space? 

· What’s occupation? What if gov’t tells a landlord that he cannot evict a rent-regulated tenant (the Court says no b/c owner invited tenant in in the first place)?

· The Court has limited the application of this rule to gov’t action permitting physical occupation for foreseeable future that keeps owner from doing something different with the land.

· Police power exception: A regulation that deprives an owner of “all economically beneficial or productive use [(100% of the value)] of land” constitutes a per se taking that requires just compensation, unless the use was unlawful under existing property and nuisance principles.  A regulatory taking in accordance with nuisance law is not a taking and does not require compensation. Lucas v. S.C. Coastal Council, US (1992), 1299 TA \l "Lucas v. S.C. Coastal Council, US (1992), 1299" \s "Lucas" \c 1 :

· F: P paid $975K for two residential lots in 1986, but the S.C. Legislature enacted in 1988 the Beachfront Mgt Act, which barred P from building the houses he intended to build on the lots.  A trial court found the lots “valueless.”  J -> P ($1.2M).  R’d. R’d and remanded to apply the “total taking test.”

· Reas [Scalia]: 

· Perhaps, “total deprivation of beneficial use is, from the landowner’s point of view, the equivalent of a physical appropriation.”

· No reciprocity of advantage.

· The police power/state interest justification for noncompensated diminution in value was previously-formulated as “prevention of harmful [or noxious] use.”  Although case law seems to indicate otherwise, this is not a categorical justification for not compensating total loss.

· Although a landowner should expect that the Gov’t may restrict property rights, it is unreasonable to expect total diminution of value for use that was “previously permissible under relevant property and nuisance principles.”
· “Total taking” inquiry:

· “the degree of harm to public lands and resources, or adjacent private property, posed by the claimant’s proposed activities,”

· “the social value of the claimant’s activities and their suitability to the locality in question,”

· “the relative ease with which the alleged harm can be avoided through measures taken by the claimant and the gov’t (or adjacent private landowners) alike.”

· Dissent [Blackmun]:

· History does not support the expectation that a complete taking must be compensated.

· Takings jurisprudence has never been limited by CL doctrines of nuisance.

· Dissent [Stevens]:

· The Court’s new rule is arbitrary b/c a diminution of value of 95% could lead to no compensation while a 100% diminution requires full compensation.

· The new rule is easily manipulable.

· The new rule freezes common law, which needs to be flexible to respond to new understandings.

· The legislation at issue did not specially affect P and, in fact, burdens owners of developed land potentially more than it burdens P.

· The public interest is very large.

· Notes:

· On remand, the State’s actions would not have been authorized by nuisance law and, thus, constituted a taking.

· The majority distinguished the previous nuisance cases as involving due process.

· This opinion was perceived as a huge victory for property rights advocates, but lower courts have read it to say that less than 100% diminution is not a taking (per se).  Also, the battle shifted to how to define property.

· Problems:

· Majority’s reasoning is inconsistent.  E.g. it says the cases involving noxious harm (such as Mugler) are too mushy, but then the opinion later relies upon nuisance law.

· Nuisance law is uncertain – is it a balancing test, a threshold test, or what?  The majority uses a CL conception of nuisance, but when did that stop?  Is this an issue of institutional competence – trusting judges but not state legislatures?  If not trusting latter, what about the principles of allowing states to experiment with different laws?

· Nuisance law essentially atrophied after the 1970s, when state legislatures became involved in regulating environmental issues.  Thus, if the gov’t regulates an act under the Clean Air Act, is a P precluded from a successful takings action b/c the act has not been found a nuisance in the courts?

· Why isn’t a condemnation due to nuisance, which appears to be a change in property rights, considered a taking that requires compensation?

· Tying takings law to nuisance law means that the definition of a taking will vary depending upon jurisdiction since nuisance definitions vary by state.

· How does the nuisance rule interact with the notion of notice?  Does a codification of nuisance CL count as notice which precludes a finding of taking under the codification’s definition of nuisance?

· When injunctive relief was seen as the only remedy for nuisance, courts manipulated the definition of nuisance to avoid shutting down concrete plants, etc.

· A study of decided takings cases indicated that Lucas impact has been minimal, despite expectations that it would be a great weapon for property rights advocates.
· Lucas was at first seen to be a movement from balancing standards to a clear rule, but this was soon undone by Tahoe and Palazzolo.

· Major problem, though, is that finding a total diminution in value requires a determination of the denominator.

C. Persistent Problems
· 1. Denominator problem:

· Questions:

· When diminution is measured against the value prior to the taking, is the value of this “denominator” determined using the property as a whole or a divided interest?

· Penn Central stated that a single parcel of land is not to be divided into discrete segments, but what is a “parcel”?

· But Lucas demonstrated the Court’s “discomfort with the logic” of measuring deprivation affected by a regulatory action against the value of a parcel as a whole.  Palazzolo v. Rhode Island, US (2001), 1334 TA \l "Palazzolo v. Rhode Island, US (2001), 1334" \s "Palazzolo" \c 1 :

· Facts: D denied P’s request to develop his 18-acre parcel of wetlands, and the trial ct. found P retained a portion of land with $200K in development value.  Thus, P was not deprived of all economically beneficial use and did not suffer a total taking.

· Notes: When a taking is established, “a State may not evade the duty to compensate on the premise that the landowner is left with a token interest” (a small value) (1334’4).

· “Conceptual severance”: Can property rights be separated – e.g. air rights – from the bundle?
· If so, are rights viewed as the market defines them? as courts define them?  Pennsylvania may be the only state that separates out “support estates,” but the market separates it out in many more places.

· Can rights be divided temporally?

· The whole parcel cannot be separated physically or temporally in calculating diminution.  Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, US (2002), 1335 TA \l "Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, US (2002), 1335" \s "Tahoe-Sierra (I)" \c 1 :
· Facts: D instituted two moratoriums, lasting a total of 32 months, which banned any development along Lake Tahoe.  P contended this amounted to a taking. District ct. divided the parcel. R’d.

· Reasoning: [Stevens]: “[W]here an owner possesses a full ‘bundle’ of property rights, the destruction of one ‘strand’ of the bundle is not a taking.”  Otherwise, any delay in permitting would constitute a taking.
· Dissent [Thomas]:

· (1) The denominator rule is not settled.

· (2) The temporal dimension should affect only the compensation but a taking has occurred per Lucas and First English.

· What about functional categories of property (e.g. easements or monetary interest on principal)?

· Issues:

· If the court always focuses on just the portion affected, a taking will always result.  
· If the court considers the entire holding of a company (e.g. Stevens’ view? in Penn Coal that the co. had 16 mines) or an infinite time period (e.g. considering that all regulations are essentially time-limited b/c they could be rescinded, especially temporary moratoria), a taking will almost never be found when P has deep pockets or when a small portion of that property has been affected.
· All land will have some value for some use.

· Tragedy of the anti-commons: e.g. if a Tahoe owner engages in sale-leaseback due to the moratorium but then dies intestate, the interest could potentially be divided among 50 relatives, making it difficult to piece back together the reversionary interest.

· Expectations – may be measured by what part of the property does the owner insure or pay taxes on?  Are the portions of land contiguous (e.g. not separated by a road) or historically viewed as one property?  Is there a reciprocity of advantage (e.g. does the piece contribute something to the whole)?  Does the piece have value standing on its own (e.g. in Penn Coal, the support estates had no separate value until technology advanced that allowed them to be mined)?  See also Phillips.  But cf. Penn Central (air rights can stand on their own).
· Do the regulatory takings rules parallel physical takings rules?  (e.g. if Gov’t physically takes just a little, we wouldn’t want to say that it would not have to compensate; however, most zoning regulations require a setback from the road and courts don’t usually require compensation for that.  How to justify?  The setback allows for sidewalks, making all the land in the neighborhood more valuable, but the same argument could be made for the Gov’t taking a little to widen a road.)

· Other Cases:

· Phillips v. Wash. Legal Fdtn., US (1998), 1331 TA \l "Phillips v. Wash. Legal Fdtn., US (1998), 1331" \s "Phillips" \c 1 : TX IOLTA (Interest on Lawyers Trust Account) program used interest money from funds deposited by clients to be managed by their attorneys.  Since “interest follows principal,” the interest is the private property of the principal owner.  (A’d).

· Although the IOLTA program is a taking, owners are due no compensation b/c they would have earned no interest in the absence of the program. Brown v. Legal Fdtn. Of Wash., US (2003), 1333 TA \l "Brown v. Legal Fdtn. Of Wash., US (2003), 1333" \s "Brown" \c 1 .
· 2. Exactions (1338)

· Exaction = agreement by a developer to donate property or money to a community in exchange for approval from local authorities of the development plan.
· Under the doctrine of “unconstitutional conditions” – whereby the gov’t may not require a person to sacrifice a constitutional right in exchange for a discretionary benefit, conferred by the gov’t, that has little or no relationship to the property at issue –

· (1) Is there an “essential nexus” between a legitimate state interest and the permit condition exacted?

· (2) If yes, is the condition roughly proportionate in nature and extent to the impact of the proposed development?  If not, it is a taking.

· Dolan v. City of Tigard, US (1994), 1339 TA \l "Dolan v. City of Tigard, US (1994), 1339" \s "Dolan" \c 1 :
· Facts: Florence Dolan planned to expand her plumbing and electric supply store, and the City of Tigard Planning Commission granted her permit application on the condition that P dedicate the portion of her land lying within a 100-year floodplain for improvement of a storm drainage system and another 15’ strip of land adjacent to that for a pedestrian and bicycle pathway.  A’d. R’d and remanded.

· Reasoning [Rehnquist]: 
· If the city had required P to dedicate a strip of land for public use, “a taking would have occurred” b/c she would have been prevented from excluding others.

· However, “[a] land use regulation [e.g. zoning] does not effect a taking if it ‘substantially advance[s] legitimate state interests’ and does not ‘den[y] an owner economically viable use of his land.  Agins.”

· In this case:

· (1) Obviously, “a nexus exists between preventing flooding along Fanno Creek [(a legitimate state interest)] and limiting development within the creek’s 100-year floodplain.”  A nexus also exists between a plan to reduce traffic congestion and requiring land to be used for a pedestrian/bicycle path.

· (2) Rough proportionality?

· (a) Although P’s increase of impervious surface will increase the flow of stormwater off of her property, the development plan already includes drainage space.  The city is requiring more but “has never said why a public greenway, as opposed to a private one, was required in the interest of flood control.”  Nor is it clear why recreational use of the area is related to flood control.  While P invites visitors to her commercial property, as in PruneYard Shopping Ctr. v. Robins, US (1980), 454n6 & 1346 TA \s "PruneYard" , P will neither be able to place limits upon the use of the land once it is dedicated, as was allowed in PruneYard, nor be able to exclude visitors at will.  “Her right to exclude would not be regulated, it would be eviscerated.”
· (b) The city has not met its burden of proving that the ped/bike path reasonably relates to the increased traffic P’s expansion will generate.  Likelihood at least is required, not just a possibility.
· Notes:

· The courts are attempting to regulate the deals that come out of exaction – ensure they are not extortion but bear some relation to the user’s proposed development.  If you would deny the permit b/c the development would overburden the neighborhood’s sewer system, then an exaction of land or money for a sewer system addition would have a “nexus” to the proposed development.
· Remaining questions:
· When a City Council passes a usage fee, Nollan and Dolan may not apply because the fees were legislated not negotiated ad hoc.
· This line of cases is unique in that it puts the burden upon the local gov’t to prove that a nexus exists and that the exaction is proportional to the burden, signaling an unprecedented and perhaps shaky invasion into legislative decisions.
· If there is not a way to fix a problem (e.g. sunlight pouring into Central Park) other than by limiting building, do we not want the local gov’t to have an option to request some other type of amenity to balance the loss that is fixable by no other method?
· Is the court really asking local gov’ts to conduct a least-restrictive analysis (ala constitutional law’s least-restrictive means standard)?  Epstein argues that Dolan, b/c it’s really about who will own title to the floodplain, allows an owner to propose a solution, placing the burden upon the gov’t to determine that the solution does not address the problem at issue.  If the gov’t can’t prove that it needs to hold title, why would we allow it to use what is possibly a more restrictive solution?

· 3. Temporary Takings (1348)

· After passage of the 14th Am, takings claims against state and local gov’ts were brought under the Am’s due process clause, and courts took the position that only prospective remedies – injunction, declaratory judgment, or decree of mandamus – were available.  Thus, affected landowners received no monetary compensation, even though claims could take years to resolve.  Real estate interest campaigned for the US Supreme Court to address the remedial question of whether the application of the Takings Clause through the 14th Am. requires state courts to award just compensation for all takings, including “temporary takings” that occur during the time the regulation is being challenged.
· A land-use regulation can amount to a taking requiring just compensation even if the regulation is withdrawn upon  a successful judicial challenge, but ordinary delays in the permit process do not constitute such a taking.  First English Evangelical Lutheran Church v. County of L.A., US (1987), 1349 TA \l "First English Evangelical Lutheran Church v. County of L.A., US (1987), 1349" \s "First English" \c 1 :

· Facts: Fire destroyed a portion of a watershed area and flooding subsequently resulted and damaged the Church’s campground site called Lutherglen.  In response to the safety and health threat of flooding, the County adopted an ordinance which effectively prohibited the Church from rebuilding Lutherglen’s facilities.  P sued for damages that resulted from the regulatory taking, but the Calif. Supreme Ct. had held in Agins v. Tiburon that a “temporary” taking by a regulation that is ultimately invalidated by the courts does not require compensation.  Thus, J for D on that issue. A’d. R’d and remanded.
· Reasoning [Rehnquist]: 
· A series of cases involving temporary takings during WWII support the principle that compensation is required for such takings b/c “’temporary’ takings which, as here, deny a landowner all use of his property, are not different in kind from permanent takings.”
· Invalidation of a regulation does not sufficiently compensate an owner in accordance with the takings clause.
· P.S. On remand, “the California courts concluded that there had not been a taking,” and the US Supreme Court declined cert., per Tahoe-Sierra (below).

· Physical takings (i.e. the Gov’t acquires property for public use), even temporary, evoke a clear rule, but so-called “regulatory takings” (i.e. a Gov’t regulation prohibits certain types of use of private property) “necessarily entail[] complex factual assessments of the purposes and economic effects of governmental actions.”  Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, US (2002), 1355 TA \l "Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, US (2002), 1355" \s "Tahoe-Sierra (II)" \c 1 :
· “Land-use regulations are ubiquitous and most of them impact property values in some tangential way – often in completely unanticipated ways.  Treating them all as per se takings would transform government regulation into a luxury few governments could afford.  By contrast, physical appropriations are relatively rare, easily identified, and usually represent a greater affront to individual property rights.”

· First English did not address whether the temporary regulation at issue constituted a taking.  It merely addressed the remedial question “because the California courts had decided the remedial question on the assumption that a taking had been alleged.”
· If the court were to adopt a per se exception for moratoria on development, the resulting financial constraints might lead to rushed development planning or an abandonment of planning at all.  Such an abandonment would, in turn, incentivize landowners to develop property quickly and inefficiently so as to avoid any possible regulation that might be enacted.

· Questions remaining after 1st Eng:
· When did the taking begin? E.g. when the reg was passed, when a property was purchased, when a particular purpose was proposed, when the proposal was denied, ... a taking is found by the court.
· For a “facial challenge” – a claim that this law is unconstitutional under any application – taking would be when reg was passed.  
· For an “as applied challenge” – a claim that the law may be constitutional in general but “as applied” to P’s situation, it is a taking –taking would be when use was denied (when the reg was applied).
· When does the taking end?
· When P wins?   What if, on remand, D rescinds the regulation but applies a new one.  Against whom should the court charge the time between rescission and approval or denial?
· How is compensation calculated?
· Must consider costs, loss of profit due to a change in the market, etc.
· Should the landowner have to mitigate damages (e.g. putting up a “taxpayer” –some form of building to make a little money)?
· In what form is compensation be required?  Is a TDR sufficient, or is cash the only allowed form?
D. Summary
· If a regulation is found to be a taking, the Gov’t can:

(1) Take title by eminent domain and pay just compensation.

(2) Rescind the regulation.

(3) Take a negative easement and pay fair market value for the easement
· If there is a regulation that effects a takings, the fact that it is rescinded does not eliminate the taking.  While the taking was in effect, the property owner is entitled to compensation during that time period.  First English
· First English says the state has done something wrong by taking land, and the gov’t would be given a free pass if could rescind the regulation and not have to pay compensation for the time it was in effect.  However, Tahoe involves a temporary moratorium, so it looks at a regulation ex ante before the gov’t has done something wrong.
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